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§  657.  Contracts  In  restraint  of  trade  and  combinations. 

As  has  been  already  noted,*  the  law  governing  contracts  in 
restraint  of  trade  has  no  direct  connection  with  the  law  gov- 
erning combinations.  Yet  nearly  every  decision  against  a  com- 
bination assigns  as  one  of  the  reasons  for  its  illegality  that  it  is 
"  in  restraint  of  trade."  This  involves  a  misapprehension  and 
misapplication  of  the  law  governing  contracts  in  restraint  of 
trade. 
A  combination,  like  an  individual  or  a  partnership,  may 


1  See  §§839-333. 
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enter  into  contracts  which  are  invalid  because  in  restraint  of 
trade;  and  in  forming  a  combination  the  parties  thereto  may, 
and  often  do,  enter  into  agreements  not  to  embark  in  the 
same  business.  All  such  contracts  are  tested  by  the  rules  gov- 
erning contracts  in  restraint  of  trade;  but  the  agreement  upon 
which  the  combination  itself  is  based  is  in  no  sense  a  contract 
in  restraint  of  trade,  unless  it  directly  seeks  to  prohibit  some 
one  from  again  embarking  in  business. 

Many  a  decision  holding  a  combination  illegal  has  assigned 
as  one  of  the  reasons  that  it  was  in  restraint  of  trade,  when,  as 
a  matter  of  fact,  there  was  no  agreement  in  existence  tending 
in  the  slightest  degree  to  prevent  any  party  to  the  combination 
from  embarking  m  either  the  same  or  any  other  business.  The 
phrase  "  in  restraint  of  trade  "  has  been  so  indiscriminately  and 
loosely  applied  that  it  has  almost  lost  all  value,  and  yet  it  has 
a  very  definite  meaning. 

It  is  important  to  ascertain  clearly  the  law  governing  con- 
tracts in  restraint  of  trade,  for  two  reasons : 

First,  because  the  courts  indiscriminately  hold  combinations 
illegal  as  in  restraint  of  trade ; 

Second,  because  it  has  been  the  practice  —  not  so  much  of 
late  —  in  forming  combinations  to  take  an  agreement  or  a  bond 
from  the  several  parties  that  they  will  not,  for  a  time  at  least, 
enter  into  competition  with  the  combination. 

Contracts  of  the  nature  last  suggested  are  so  valuable  to  a 
party  —  whether  a  combination  or  not  —  purchasing  a  busi- 
ness and  good-wiU  that  it  is  important  to  know  just  how  far 
they  are  valid  and  can  be  enforced. 

It  has  been  frequently  held  that  the  good-will  of  a  business 
is  quite  as  valuable,  and  quite  as  much  the  subject  of  disposi- 
tion, as  any  other  property  right.  The  value  of  the  mere  plant 
and  stock  in  trade,  or  materials  on  hand,  belonging  to  the  busi- 
ness of  the  successful  merchant  or  manufacturer  is  often  less 
than  the  value  which  attaches  to  the  good-will,  and  any  rule 
of  law  which  tends  to  prevent  the  man  who  by  industry,  in- 
tegrity and  intelligence  has  built  up  a  valuable  custom  and 
trade  from  disposing  of  the  good-will  of  his  business  is  quite 
as  detrimental  to  progress  and  restrictive  of  liberty  as  would  be 
a  rule  of  law  which  should  attempt  to  curtail  his  right  to  sell 
his  stock  in  trade  or  his  manufactured  products.    Good-will 
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is  property,  and  as  such  the  owner  thereof  is  entitled  to  all 
the  protection  that  the  law  gives  to  the  owner  of  tangible  prop- 
erty. 

In  order  that  the  owner  of  the  good-will  which  attaches  to 
any  successful  business  may  realize  the  full  commercial  value 
of  that  species  of  intangible  property,  it  is  absolutely  essential 
that  the  law  should  not  only  permit  him  to  dispose  of  his  good- 
will for  such  consideration  as  he  can  obtain  in  the  open  mar- 
ket, but  should  enforce  any  obligation  which  he  enters  into 
for  the  protection  of  the  purchaser,  otherwise  the  man  Tvho 
sells  the  good- will  of  his  business  to-day,  receiving  and  making 
use  of  the  consideration  paid  therefor,  may  to-morrow  regain 
possession  of  that  which  he  has  sold,  by  simply  embarking  in 
a  competing  business  in  the  same  locality.  It  is  therefore  es- 
sential, not  simply  for  the  protection  of  the  man  who  purchases 
in  good  faith,  but  mainly  and  chiefly  to  enable  the  man  who 
has  built  up  a  valuable  intangible  property  in  the  shape  of 
good-will,  to  dispose  of  the  same  for  the  highest  possible  price, 
that  the  law  should  not  onlv  enforce  but  encourage  all  con- 
tracts  in  restraint  of  trade  which  simply  restrain  a  vendor  of 
good-will  from  endeavoring  to  repossess  himself  of  all  or  any 
part  of  that  which  he  has  sold,  by  embarking  again  in  the 
same  business  within  the  territory  covered  by  the  business  which 
fae  has  sold. 

Before  entering  upon  an  investigation  of  the  development  of 
the  law  of  contracts  in  restraint  of  trade,  it  may  not  be  amiss 
to  speak  briefly  concerning  the  right  to  contract  generally. 

§658.  The  right  to  contract. —  The  right  to  contract  is 
fundamental ;  it  is  something  more  than  a  constitutional  right, 
and  requires  no  constitutional  guaranty  for  its  protection. 

While  the  state  has  from  time  immemorial  interfered  more 
or  less  with  the  right  to  contract,  such  interferences  have  been 
based  upon  the  hypothesis  that  they  were  essential  for  the  pro- 
tection of  either  the  individual  or  the  public;  the  abstract  right 
to  contract  has  never  been  disputed.  This  right  is  as  essential 
to  the  existence  of  society  as  is  air  to  the  life  of  the  body,  and 
exactly  in  proportion  as  the  right  to  contract  has  been  broadly 
recognized  and  upheld,  to  that  extent  has  society  prospered. 

It  is  impossible  to  imagine  man  as  living  apart  from  social 
relations,  and  the  theory  that  man  possesses  any  natural  rights 
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higher  than  or  in  any  manner  distinguished  from  the  rights 
resulting  from  social  relations  is  the  pernicious  doctrine  of  a 
visionary  philosophy.  The  very  term  "right"  implies  the  ex- 
istence of  some  party  who  owes  a  duty  corresponding  to  the 
right;  and  whatever  the  relations  that  exist  between  two  indi- 
viduals, whether  the  tie  be  the  slightest  conceivable  or  of  an 
intimate  character,  the  rights  enjoyed  by  each,  and  the  implied 
duties  resulting  therefrom,  are  essentially  of  a  social  character. 
The  physical  development  of  man  from  birth  on  is  of  such  a 
character  as  to  necessitate  more  or  less  dependence  upon  others. 
"Were  it  possible  to  conceive  of  a  man  living  so  entirely  apart 
from  all  fellow  beings  as  to  have  no  contact  whatsoever  with 
them,  it  would  be  superfluous  to  speak  of  the  rights  of  such  an 
individual,  since  the  term  "right"  implies  limitations,  and  no 
right  is  without  its  restrictions. 

The  right  to  contract  is  embraced  in  those  inalienable  rights 
enumerated  in  the  Declaration  of  Independence,  namely,  life, 
liberty  and  the  pursuit  of  happiness.  Beyond  this  enumeration 
it  was  not  thought  necessary  to  afford  any  additional  guaranties 
either  in  the  Declaration  of  Independence  or  in  the  Constitu- 
tion. The  constitutional  provision  that  no  state  shall  pass  any 
law  impairing  the  obligation  of  contracts,  simply  indicates  the 
estimation  in  which  contracts  were  held  by  the  makers  of  the 
constitution;  it  does  not  purport  to  extend,  limit  or  in  any 
manner  affect  the  right  to  contract.  It  is  hardly  conceivable 
that  the  right  to  contract  should  be  made  a  matter  of  debate 
in  these  latter  days  of  the  nineteenth  century,  and  yet  any 
extended  investigation  of  the  decisions  relating  to  contracts  in 
restraint  of  trade  inevitably  leads  to  the  impression  that  the 
right  to  contract  is  not  one  of  the  inalienable  fights  referred 
to  in  the  Declaration  of  Independence,  but  is  rather  a  right 
enjoyed  by  grace  of  courts  and  legislatures.^ 

iln  Andrews  v.  Russell  (1845),  7  (orDatural)rlghtsof  individuals  may 
Blackt  474,  the  court  said :  **  There  be  resolved  into  the  right  of  personal 
are  certain  absolute  rights,  and  the  security,  the  right  of  personal  lib- 
right  of  property  is  among  them,  erty,  and  the  right  to  acquire  and 
which  in  ail  free  governments  must  enjoy  property."  Kent's  Com.  1.  In 
of  necessity  be  protected  from  legis-  Arrowsmith  v.  Burlington  (1848),  4 
lative  interference,  irrespective  of  McLean,  489,  497,  it  is  said:  "A  free- 
constitutional  checks  and  guard&"  man  may  buy  and  sell  at  his  pleasure. 
Chancellor  Kent  says:  **  The  absolute  This  right  is  not  of  society,  but  from 
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§  659.  Conflicting  views  regarding  fundamental  rights. — 

Hegarding  rights  of  such  a  fundamental  character  that  they 
are  presumed  to  be  recognized  by  all  men  irrespective  of  con- 
stitutional guaranties,  two  conflicting  views  are  perceptible  in 
American  decisions  and  among  writers  on  American  law.  In 
the  latter  days  of  the  last  century  the  notion  prevailed  very 
generally  that  men  possessed  certain  fundamental  rights  which 
were  superior  to  laws  and  constitutional  guaranties,  and  which 
the  courts  were  bound  to  respect,  even  as  against  both  laws 
and  adverse  constitutional  interpretations.  In  the  earlier  days 
of  this  republic  it  was  quite  common  to  refer  to  fundamental 
principles  of  personal  liberty  and  to  the  spirit  and  scope  of 
state  constitutions  wherever  the  guaranty  sought  was  not  found 
in  the  literal  wording  of  the  constitutions.*  A  South  Carolina 
court  in  1789  said : ^  "It  is  clear  that  statutes  passed  against 
the  plain  and  obvious  principles  of  common  right  and  common 
reason  are  absolutely  null  and  void  so  far  as  they  are  calcu- 
lated to  operate  against  those  principles.  •  .  •  We  are  bound 
to  give  such  a  construction  to  the  act  of  1789  as  will  be  con- 
sistent with  justice  and  the  doctrine  of  natural  reason,  though 
contrary  to  the  strict  letter  of  the  law." 

The  supreme  court  of  the  United  States  has  frequently  re- 
ferred to  the  controlling  influence  of  certain  fundamental  no- 
tions of  right,  and  held  that  such  fundamental  notions  limit 
the  powers  of  legislatures,  even  though  there  are  no  express 
restraints  in  the  constitutions.  Chief  Justice  Marshall  has  said 
that  "  there  are  certain  great  principles  of  justice  whose  au- 
thority is  so  universally  acknowledged  that  it  ought  not  to  be 
entirely  disregarded."'  Again  he  has  said:  "It  may  well  be 
doubted  whether  the  nature  of  society  and  of  government  does 
not  prescribe  some  limits  to  the  legislative  power."  Another 
justice  of  the  supreme  court  of  the  United  States  said  in  an 
early  day:  "  I  did  not  hesitate  to  declare  that  a  state  does  not 
possess  the  power  of  revoking  its  own  grants,  but  I  do  say  on 

nature.    He  never  gave  it  up.    It  Na44.  For  an  interesting  discussion 

would  be  amusing  to  see  a  man  hunt-  of  this  matter  see  Editorial  Notes  33 

ing  through  our  law  books  for  au-  Am.  Law  Reg.  &  Rev.,  pi  971. 
thority  to  buy  or  sell,  or  make  a       2  Ham  v.  McClaws,  1  Bay,  98. 
bargain.'*    To  the  same  effect,  Lord       >  In    Fletcher  v*   Peck   (1810),   6 

Coke,  in  2  Inst,  pt  I,  ch.  29,  p.  47.  Cranch,  87. 
I  See  Madison  in  The  Federalist, 
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a  general  principle,  on  the  reason  and  nature  of  things;  a  prin- 
ciple which  would  impose  laws  even  on  the  Deity."  Another 
great  legal  light  has  said :  "  Our  constitutions  do  not  admit  tha 
power  assumed  by  the  Roman  Prince  {interlocutis  jynncipi8\ 
and  the  principle  we  are  considering  (no  retroactive  laws)  is 
now  to  be  considered  sacred.  It  is  not  pretended  that  w^e  have 
any  express  constitutional  provisions  on  the  subject,  nor  have 
we  any  for  numerous  other  rights  dear  alike  to  freedom  and  to 
justice."  ^ 

Of  late  it  has  been  urged  that  the  courts  are  powerless  to 
pronounce  an  act  of  the  legislature  void  unless  ijt  is  specifically 

1  Chancellor  Kent  in  Dash  v.  Van  between  the  modes  in  which  these 

Kleeck  (1811),  7  Johns.  477.    Of  this  standards  have  been  used  as  a  test  of 

early  theory  a  writer  in  27  Am.  Law  theconstitutionality  of  statutes.  The 

Rev.  857,  says:   "During  the  early  old  theory  was  that  there  were  ab- 

periods  of  the  development  of  our  stract  principles  of  justice,  which, 

constitutional  law  a  theory  was  ad-  although  they  were  not  embodied  in 

vanced,  though  possibly  never  actu-  the  organic  law  of  a  state,  might  be^ 

ally  applied  in  practice,  by  some  of  referred  to  for  the  purpose  of  decid- 

the  courts  that  legislative  enactment  ing  whether  the  will  of  the  legisla- 

might  be  declared  null  and  void  on  ture  might  be  overruled  in  some  par- 

the  sole  ground  that  it  was  contrary  ticular  instance.    The  new  theory  i& 

to  public  policy  or  natural  justice,  that  certain  doctrines  of  a  particular 

This  heresy  soon  gave  place  to  the  school  of  political  economists  are  im- 

views  which  are  now  regarded  as  pliedly,  if  not  expressly,  recognized 

orthodox,  and  its  revival  in  the  orig-  as  sound  by  the  constitution,  and 

inal  shape  is  not  within  the  range  of  may  therefore  be  utilized  to  eluci- 

pos8ibilitie&  History,  however,  is  apt  date  and  further  the  intentions  of 

to  repeat  itself  in  jurisprudence  as  its  framers.  This  improvement  upon 

in  other  matters,  and  this  exploded  the  simpler  conceptions  of  the  older 

doctrine  threatens  once  more  to  '  re-  judges  is  a  master-stroke.    It  n^y  a 

visit  the  glimpses  of  the  moon '  under  que  le  premier  pas  qui  coute.    Once 

an  entirely  new  form,  which  will  let  it  be  granted  that  there  is  this  in- 

endow  it  with  a  far  greater  potency  timate  connection  between  the  prin- 

for  mischief  than  it  possessed  during  ciples  underlying  the   constitution 

its  former  incarnation.    The  differ-  and  the  teachings  of  political  econ* 

ence  between  the  standards  appealed  omy,  and  courts  will  be  armed  with 

to  under  the  new  and  the  old  theories  a  weapon  of  portentous  and  unknown 

is  significant  A  century  ago  judges  power.    They  will  be  able  to  follow 

who  could  not  find  in  the  constitu-  in  the  footsteps  of  their  predecessors 

tion  any  direct  warrant  for  invali-  in  so  far  as  the  nullification  of  stat- 

dating  a  statute  which  they  did  not  utes  on  the  mere  ground  of  their  an- 

like  spoke  of  the  eternal  laws  of  jus-  tagonism  to   public  policy  is  con- 

tice  and  right.    In  these  latter  days  cemed.    But  they  will  have  a  great, 

they  have  much  to  say  of  the  laws  of  advantage  over  those  predecessors  in 

political  economy  and  the  wisdom  of  that  they  will  always  be  able  to  refer 

not  restricting  freedom  of  contract  to  the  constitution  for  a  justification 

More  significant  stiU  is  the  difference  of  their  views." 
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prohibited  by  some  provision  of  the  constitution,  state  or  fed- 
eral. It  is  urged  that  there  is  great  danger  in  permitting 
judges  to  oppose  their  notions  of  fundamental  rights  to  the 
notions  of  legislators.^  And  the  argument  seems  to  have  force 
that  if  the  constitution  is  silent  the  opinion  of  the  legislative 
body  as  to  what  is  or  is  not  against  fundamental  rights  is  as 
valid  and  binding  as  the  opinion  of  the  judicial  body.* 

1  See  articles  in  82  Am.  Law  Beg.  the  provisions  of  the  constitution,  is 
1,  and  504  peciiliar  to  American  institutions.  It 

2  Peel  Splint  Coal  Ca  v.  State  (1892),  is  a  very  valuable  principle,  and  has 
86  W.  Va.  802, 15  a  E.  R.  1000.  The  been  frequently  invoked  in  the  judi- 
supreme  court  of  West  Virginia  said  cature  of  both  the  states  and  the 
in  this  connection:  "  It  has  been  de-  general  government.  A  further  prin- 
clared  by  a  distinguished  writer  that  ciple,  at  one  time  held  in  some  doubt, 
the  discussion  of  that  head  of  consti-  but  now,  as  we  think,  finally  decided, 
tutional  law,  prescribing  bounds  is  that  the  judiciary  cannot  pro- 
which  the  legislature  itself  cannot  nounce  void  any  act  of  the  legisla- 
transcend,  is  peculiar  to' American  ture  upon  any  other  ground  than  that 
jurisprudence.  Sedg.  St.  Const.  Law,  of  repugnancy  to  the  constitution.  It 
213.  We  cannot  entirely  subscribe  was  at  one  time  supposed  that  the 
to  this  view  as  a  matter  of  history,  judiciary  could  resort  to  the  princi- 
The  accurate  student  of  Elnglish  his-  pies  of  natural  justice  or  common 
tory,  particularly  of  the  debates  in  right,  and  pronounce  a  legislative  act 
parliament,  will  be  struck  with  the  void  because  in  conflict  with  such 
fact  of  the  general  recognition  of  a  supposed  principles.  "This  view,  how- 
residuum  of  power  in  the  nation  or  ever,  I  think  we  may  regard  as  finaUy 
commonwealth  itself,  greater  still  abandoned.  In  fact,  one  of  our 
than  that  of  the  parliament.  The  earliest  writers  upon  this  subject 
maxim  of  the  omnipotency  of  parlia-  lays  down  the  principle,  which  has 
ment,  according  to  Locke  and  Mil-  been  sanctioned  and  adopted  by  our 
ton,  was  rather  a  legal  fiction  than  a  own  state,  *  that,  although  an  act  of 
reality.*  The  American  Revolution  the  legislature  contrary  to  the  first 
was  a  protest  against  the  alleged  principles  of  the  social  compact  is 
omnipotency  of  parliament,  and  set-  not  rightful, — as,  for  instance,  to 
tied  the  principle  that  the  colonies  make  a  man  judge  in  his  own  cause; 
could  not  be  taxed  without  their  con-  or  seizing  the  property  of  the  citizen, 
sent,  even  by  act  of  parliament.  2  honestly  acquired,  without  compen- 
Amer.  Archives,  1775,  p.  248.  To  sation;  or  retrospective  laws  in  gen- 
change  the  organic  structure  of  the  eral,—  yet  it  seems  the  law  cannot  be 
government^  including  parliament  declared  void  by  a  court  of  justice 
itself,  was  doubtless  within  the  power  merely  because  it  violates  these  gen- 
of  the  nation,  as  seems  to  have  been  eral  principles,  if  not  prohibited  by 
established  by 'the  glorious  revolu-  the  constitution  of  the  state  in  which 
tion '  of  1668.  However  this  may  be,  it  is  passed,  or  of  the  United  States.' 
it  is  perhaps  indisputable  that  that  Sedg.  Const.  Law,  848;  Tied.  Lim.,  p.  7, 
branch  of  jurisprudence  which  per-  §  2,  and  notes.  And  it  has  been  so 
mits  the  court  of  last  resort  to  pro-  held  in  our  own  court  in  Slack  v. 
nounce  an  act  of  the  legislature  null  Jacob  (1875),  8  W.  Va.  612,  where  it  is 
and  void,  because  in  conflict  with  said  that  *the  courts  have  no  right 
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Bat  a  consideration  of  the  argnments  upon  both  sides,  and 
of  the  many  decisions  affecting  fundamental  rights,  leads  to 
the  conclusion  that  the  practical  result  will  be  essentially  the 
same  no  matter  which  view  is  accepted.  So  far  as  the  binding 
force  and  effect  of  any  particular  statute  is  concerned,  it  is  quite 
immaterial  whether  a  court  in  holding  it  unconstitutional  does 
so  upon  the  broad  grounds  urged  in  earlier  days,  that  the  stat- 
ute is  contrary  to  fundamental  notions  of  right,  or  whether  the 
court  follows  the  later  practice  and  holds  that  the  statute  is 
unconstitutional  and  contrary  to  some  of  the  broad  provisions 
of  the  constitution,  as,  for  instance,  the  clause  of  the  fourteenth 
amendment  which  provides  that  "  no  state  shall  .  .  .  de- 
prive any  person  of  life,  liberty  or  property  without  due  pro- 
cess of  law,"  which  is  the  favorite  clause  nowadays  upon  which 
to  hang  sweeping  decisions  regarding  fundamental  rights.^ 

The  only  difference  in  the  administration  of  the  law  and  the 
exercise  of  judicial  discretion  lies  in  the  fact  that' the  courts  of 
the  present  day  protect  the  fundamental  rights  of  men  by 
stretching  the  constitutional  provisions  so  as  to  embrace  the 
court's  notions  of  fundamental  rights,  whereas  in  the  earlier 
days  the  courts  held  laws  void  and  unconstitutional  for'iden- 

to  arrest  or  nuHify  a  law  passed  in  liberty  or  property  without  due  pro- 
relation  to  a  subject  within  the  scope  cess  of  law,  or  to  deny  to  any  of 
of  the  legislative  authority,  on  the  them  the  equal  protection  of  the 
ground  that  it  conflicts  with  their  laws.  .  •  .  Many  wrongs  may  be 
notions  of  natural  right,  absolute  obnoxious  to  the  prohibitions  of  the 
justice  or  sound  morality.'  It  may  fourteenth  amendment  which  are 
be  said,  therefore,  that  the  doctrine  not,  in  any  just  sense,  incidents  or 
of  a  higher  law  than  the  constitution  elements  of  slavery.  Such,  for  ex- 
has  no  longer  any  foothold  in  Amer-  ample,  would  be  the  taking  of  pri- 
ican  jurisprudence."  vate  property  without  due  process 
1  Regarding  the  sweeping  char-  of  law;  or  allowing  persons  who  have 
acter  of  the  guarantees  contained  in  committed  certain  crimes  (horse- 
the  fourteenth  amendment  the  su-  stealing,  for  example)  to  be  seized 
preme  court  of  the  United  States  has  and  hung  by  the  posse  comitatus, 
said  (Civil  Rights  Cases  (1883),  109  without  regular  trial;  or  denying  to 
U.  S.  8,  23,  3  Sup.  Ct  R  18):  "Under  any  person  or  class  of  persons  the 
the  fourteenth  amendment  it  (con-  right  to  pursue  any  peaceful  avoca- 
gress)  has  power  to  counteract  and  tion  allowed  to  others.  What  is 
render  nugatory  all  state  laws  and  called  '  class  legislation '  would  be- 
proceedings  which  have  the  effect  to  long  to  this  category,  and  would  be 
abridge  any  of  the  privileges  or  im-  obnoxious  to  the  prohibitions  of  the 
munities  of  citizens  of  tiie  United  fourteenth  amendment" 
States,  or  to  deprive  them  of  life, 
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tically  the  same  reasons,  without  troubling  themselves  to  in- 
quire whether  any  particular  phrase  or  clause  in  state  or  federal 
constitutions  was  broad  enough  to  cover  the  rights  and  liber- 
ties upheld. 

It  is  entirely  clear  that  the  courts  continue  to  exercise  a  wide 
discretion  in  determining  the  validity  of  legislative  enactments. 
They  do  not  hesitate  to  oppose  their  notions  of  what  is  funda- 
mentally right  to  the  notions  of  legislators,  and  no  difficulty 
is  experienced  in  finding  in  some  of  the  more  sweeping  gener- 
alizations of  federal  or  state  constitutions  sufficient  guaranty 
against  the  invasion  of  any  of  the  rights  and  liberties  which 
the  courts  deem  fundamentally  essential  to  social  progress  and 
welfare. 

It  is  idle  to  attempt  to  restrict  the  courts  in  the  application 
of  these  general  tests  of  validity.  The  discussion  of  any  con- 
stitutional limitation  involves  fundamental  principles;  the  very 
definition  of  terms  used  in  a  written  constitution  depends 
largely  upon  the  prevailing  ideas  concerning  principles  of  a 
fundamental  character,  and  men  who  do  not  agree  upon  the 
fundamental  principles  involved  could  not  by  any  possibility 
agree  upon  the  definition  of  any  term  affecting  these  princi- 
ples. So  that,  in  the  long  run,  the  decisions  of  courts  as  to 
the  exact  construction  of  any  particular  phrase  or  clause  of  a 
constitution  must  turn  largely  upon  the  ideas,  beliefs  and  con- 
victions of  the  members  of  the  court  concerning  the  funda- 
mental principles  involved.  The  interpretation  that  a  Charles  I. 
would,  in  good  faith,  place  upon  a  constitutional  restriction 
would  differ  radically  from  the  interpretation  that  would  be 
given  it  by  a  Cromwell  or  a  Hampden. 

§  660.  Decisions  upholding  generally  the  freedom  of  con- 
tract.—  The  fundamental  character  of  the  right  to  contract 
freely  and  without  restriction  has  been  recognized  directly  and 
indirectly  in  so  many  decisions  of  both  state  and  federal  courts 
that  it  would  be  superfluous  to  attempt  anything  like  a  complete 
summary  of  the  cases.  The  following  cases  serve  for  the  pur- 
pose of  illustration : 

§  661.  In  a  case  involving  the  validity  of  a  statute  requiring 
parties  engaged  in  constructing  railroads  to  pay  their  employ- 
ees in  a  certain  manner  under  certain  conditions,^  the  supreme 

iLeep  V,  St.  Louis,  L  M.  &  a  Ry.  Ca  (1894),  58  Ark.  407,  26  a  W. R.  75. 
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court  of  Arkansas,  referring  to  certain  provisions  of  the  state 
constitution,^  said:  "  The  right  to  acquire  and  possess  property 
necessarily  includes  the  right  to  contract,  for  it  is  the  princi- 
pal mode  of  acquisition,  and  is  the  only  way  by  which  a  per- 
son can  rightly  acquire  property  by  Lis  own  exertion.  Of  all 
the  *  rights  of  persons '  it  is  the  most  essential  to  human  hap- 
piness. But  the  right  to  contract  is  not  unlimited.  The  con- 
flicting interests  of  individuals  make  this  impossible.  Eights 
in  conflict  with  each  other  cannot  be  unlimited.  Duties  to 
persons,  to  society,  the  public  and  the  government  are  imposed 
on  every  individual.  Every  man,  when  he  enters  into  society, 
undertakes  to  perform  these  duties,  and  necessarily  surrenders 
some  rights  or  privileges  on  account  of  his  relation  to  others. 
His  right  to  contract  becomes  subject  to  these  duties,  among 
which  is  the  duty  to  so  conduct  himself  and  use  his  own  prop- 
erty as  to  not  unnecessarily  injure  another.  He  submits  him- 
self to  such  restraints  and  burdens  as  may  conduce  to  the 
general  comfort,  health  and  prosperity  of  the  state.  To  con- 
serve and  enforce  these  rights  and  duties  the  government  can 
impose  such  restrictions  upon  Iiis  actions  as  may  be  appropri- 
ate for  that  purpose.  *  This  power  inheres  in  every  sovereign  ty, 
and  is  essential  to  the  maintenance  of  public  order  and  the 
preservation  of  mutual  rights  from  the  disturbing  conflicts 
which  would  arise  in  the  absence  of  any  controlling,  regulat- 
ing authority.' " 

§  662.  In  considering  the  constitutionality  of  a  statute  pro- 
hibiting mining  companies  from  issuing  in  payment  for  labor 
any  order  or  other  paper  notes,  the  supreme  court  of  West  Vir- 
ginia^ said:  "The  property  which  every  man  has  in  his  own 

1  Section  3  of  article  2  of  the  con-  prived  of  life,  liberty  or  property 
stitution  of  Arkansas  declares:  **Ail  without  due  process  of  law."  Sec- 
men  are  created  equally  free  and  in-  tion  1  of  the  fourteenth  amendment 
dependent,  and  have  certain  inher-  to  the  constitution  of  the  United 
ent  and  inalienable  rights;  amongst  States  provides:  *'No  state  shall 
which  are  those  of  enjoying  and  de-  make  or  enforce  any  law  which  shall 
fending  life  and  liberty;  of  acquir-  abridge  the  privileges  or  immunities 
ing,  possessing  and  protecting  prop-  of  citizens  of  the  United  States;  nor 
erty  and  reputation ;  and  of  pursuing  shall  any  state  deprive  any  person  of 
their  own  happinesa  To  secure  these  life,  liberty  or  property  without  due 
rights  governments  are  instituted  process  of  law,  nor  deny  to  any  per^ 
among  men,  deriving  their  just  pow-  son  within  its  jurisdiction  the  equal 
ers  from  the  consent  of  the  gov-  protection  of  the  laws." 
erned."  Section  8  of  the  same  article  ^  State  v.  GoodwiU  (1S89),  83  W.  Va. 
ordains  that  no  person  shaU  "be  de-  179, 10  S.  K  R  285. 
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labor,  as  it  is  the  original  foundation  of  all  other  property,  so 
it  is  the  most  sacred  and  inviolable.  The  patrimony  of  the 
poor  man  lies  in  the  strength  and  dexterity  of  his  own  hand; 
and  to  hinder  him  from  employing  these  in  what  manner  he 
may  think  proper,  without  injury  to  his  neighbor,  is  a  plain 
violation  of  this  most  sacred  property.  It  is  equallj^  an  en- 
croachment both  upon  the  just  liberty  and  rights  of  the  work- 
man and  his  employer,  or  those  who  might  be  disposed  to  em- 
ploy him,  for  the  legislature  to  interfere  with  the  freedom  of 
contract  between  them,  as  such  interference  hinders  the  one 
from  working  at  what  he  thinks  proper,  and  at  the  same  time 
prevents  the  other  from  employing  whom  he  chooses.  A  per- 
son living  under  the  protection  of  this  government  has  the  right 
to  adopt  and  follow  any  lawful  industrial  pursuit,  not  injurious 
to  the  community,  which  he  may  see  fit;  and  as  incident  to  this 
is  the  right  to  labor  or  employ  labor,  make  contracts  in  respect 
thereto  upon  such  terms  as  may  be  agreed  upon  by  the  parties, 
to  enforce  all  lawful  contracts,  to  sue  and  give  evidence,  and  to 
inherit,  purchase,  lease,  sell  or  convey  property  of  any  kind. 
The  enjoyment  or  deprivation  of  these  rights  and  privileges 
constitutes  the  essential  distinction  between  freedom  and  slav- 
ery, between  liberty  and  oppression." 

The  court  further  said :  "  The  vocation  of  an  employer  as  well 
as  that  of  his  employee  is  his  property.  Depriving  the  owner 
of  property  of  one  of  its  attributes  is  depriving  him  of  his  prop- 
erty, under  the  provisions  of  the  constitution.  The  right  to 
use,  buy  and  sell  property,  and  contract  in  respect  thereto,  in- 
cluding contracts  for  labor, —  which  is,  as  we  have  seen,  prop- 
erty,—  is  protected  by  the  constitution.  If  the  legislature, 
without  any  public  u^ecessity,  has  the  power  to  prohibit  or  re- 
strict the  right  of  contract  between  private  persons  in  respect 
to  one  lawful  trade  or  business,  then  it  may  prevent  the  prose- 
cution of  all  trades,  and  regulate  all  contracts."' 

1  Citing  People  v.  Otis  (1882),  00  ney-general   insisting   that  it  is  a 

N.  Y.  48.    In  the  same  case  the  court  proper  exercise  of  the  police  power, 

continued:     ''The    main    question  and  therefore  not  unconstitutional 

argued  before  this  court  is  whether  and  void.  It  will  be  observed  that  this 

or  not  the  said  statute  is  constitu-  statute  applies  to  certain  specified 

tional,  the  counsel  for  the  plaintiffs  classes  of  pei-sons,  firms,  companies, 

in  error  contending  that  it  is  uncon-  corporations  and   associations,  and 

stitutional  and  void,  and  the  attor-  none  others.    It  is  by  its  terms  lim- 
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§  663»  The  supreme  court  of  Massachusetts,^  in  holding  un- 
constitutional a  statute  which  provided  that  an  employer 

should  not  impose  a  fine  upon  or  withhold  the  wages  of  an 

ited  to  persons,  corporations,  eta,  en-  of  pursuing  and  obtaining  happiness 
gaged  in  mining  coal  or  other  min-  and  safety.'  Const.,  art  8,  §  1.  Can 
erals,  or  any  kind  of  manufacturing,  the  legislature,  in  view  of  these  con- 
While  these  terms  include  not  only  stitutional  guaranties,  limit  or  forbid 
all  persons  engaged  in  mining  coal  the  right  of  contract  between  par* 
and  other  minerals,  and  all  persons  ties  under  no  mental,  corporal  or 
epgaged  in  manufacturing  iron  and  other  disability,  when  the  subject  of 
steel,  but  all  persons  engaged  in  any  contract  is  lawful,  not  public  in  its 
kind  of  manufacturing,  such  as  the  character,  and  the  exercise  of  it  is 
shoemaker,  the  cigar  maker,  the  un-  purely  private  and  personal  to  the 
dertaker,  the  distiller,  the  brick-  parties  themselves? "  See  also  State 
maker,  the  jeweler,  the  weaver,  the  v.  Loomis  (1893),  115  Ma  307,  33  S. 
milliner,the  dairyman  and  the  miller,  W.  R.  350;  Godcharles  v.  Wiseman 
it  does  not  include  the  wholesale  (1886),  113  Pa.  St  431,  6  Atl.  R.  854; 
merchant  with  his  hundreds  of  clerks  State  v.  Fire  Creek  (Ik>al  &  Coke  Ca 
and  agents;  the  railroad  construe-  (1889),  33  W.  Va  188,  10  a  E.  R  288; 
tion  companies,  or  railroad  oompa-  Ramsey  v.  People  (1892),  142  111.  880, 
nies,  with  their  thousands  of  employ-  82  N.  E.  R.  364;  Braceville  CkxH  Co. 
ees.  The  propriety  or  the  necessity,  v.  People  (1893),  147  IlL  66,  35  N.  R 
if  such  exists,  of  applying  the  pro-  R.  62.  And  generally,  in  support  of 
visions  of  the  statute  to  these  latter  the  principles  laid  down,  see  Yick 
is  equally  as  great,  if  not  more  so.  as  Wo  v.  Hopkins  (1886),  118  U.  S.  356, 
it  is  to  any  of  the  former.  The  rights  6  Sup.  Ct  R.  1064;  Slaughter-house 
and  privileges  of  certain  specified  Cases  (1872),  16  WalL  86;  Butchers' 
employers  are  abridged  while  others  Union  Ca  v.  Crescent  City,  eta  Ca 
of  the  same  class  are  left  frea  By  (1884),  111  U.  a  746,  4  Sup.  Ct  R.  652; 
the  first  section  of  the  fourteenth  In  re  Jacobs  (1885),  98  N.  Y.  98;  Peo- 
amendment  of  the  constitution  of  pie  v.  Marx  (1885),  99  N.  Y.  877,  2  N. 
the  United  States,  all  persons  born  K  R  29;  Ex  parte  Westerfield  (1880), 
or  naturalized  in  the  United  States  55  CaL  550;  Ragio  v.  State  (1888),  2 
are  made  citizens  thereof;  and  it  Pickle,  272,  6  S.  W.  R.  401;  State  v. 
there  declares  that  '  no  state  shall  Divine  (1887),  98  N.  Q  778,  4  a  K  R 
make  or  enforce  any  law  which  shall  R  477.  In  concluding,  the  court  said : 
abridge  the  privileges  or  immunities  **  In  view  of  what  the  courts  have 
of  citizens  df  the  United  State&'  uniformly  held  in  respect  to  this 
And  the  *  bill  of  rights '  of  this  state  class  of  legislation,  it  is  needless  to 
declares  that '  all  men  are,  by  nature,  prolong  this  discussion.  It  is  a  species 
equally  free  and  independent,  and  of  sumptuary  legislation  which  has 
liave  certain  inherent  rights,  of  been  universally  condemned,  as  an 
which,  when  they  enter  into  a  attempt  to  degrade  the  intelligence, 
state  of  society,  they  cannot,  by  any  virtue  and  manhood  of  the  American 
compact,  deprive  or  divest  their  pos-  laborer,  and  foist  upon  the  people  a 
terity ;  namely,  the  enjoyment  of  life  paternal  government  of  the  most  ob- 
and  liberty,  with  the  means  of  acr  jectionable  character;  because  it  as- 
quiring  and  possessing  property  and  sumes  that  the  employer  is  a  tyrant 

1  Com.  V.  Perry  (1891),  156  Mass.  117,  28  N.  E.  R  1126w 
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employee  engaged  at  weaving  for  imperfections  in  work,  said:^ 
'*  The  right  to  acquire,  possess  and  protect  property  includes 
the  right  to  make  reasonable  contracts,  which  shall  be  under 
the  protection  of  the  law.  The  manufacture  of  cloth  is  an  im- 
portant industry,  essential  to  the  welfare  of  the  community. 
There  is  no  reason  why  men  should  not  be  permitted  to  engage 
in  it.  Indeed,  the  statute  before  us  recognizes  it  as  a  legiti- 
mate business  into  which  everybody  may  freely  enter.  The 
right  to  employ  weavers,  and  to  make  proper  contracts  with 
them,  is  therefore  protected  by  our  constitution,  and  a  statute 
which  forbids  the  making  of  such  contracts,  or  attempts  to  nul- 
lify them  or  impair  the  obligation,  violates  fundamental  prin- 
ciples of  right  which  are  expressly  recognized  in  our  constitu- 
tion. If  the  statute  is  held  to  permit  a  manufacturer  to  hire 
weavers  and  agree  to  pay  them  a  certain  price  per  yard  for 
weaving  cloth  with  proper  skill  and  care,  it  renders  the  con- 
tract of  no  effect  when  it  requires  him,  under  a  penalty,  to  pay 
the  contract  price  if  the  employee  does  his  work  negligently 
and  fails  to  perform  his  contract;  for  it  is  an  essential  element 
of  such  a  contract  that  full  payment  is  to  be  made  only  when 
the  contract  is  performed.  If  it  be  held  to  forbid  the  making 
of  such  contracts,  and  to  permit  the  hiring  of  weavers  only 
upon  terms  that  prompt  payment  shall  be  made  of  the  price 
for  good  work,  however  badly  their  work  may  be  done,  and 
that  the  remedy  of  the  employer  for  their  dereliction  shall  be 
only  by  suits  against  them  for  damages,  it  is  an  interference 

and  the  laborer  an  imbecile^    '  Such  range  of  other  affairs  long  since,  in 

legislation/  as  is  weU  said  by  the  civilized  lands,  regarded  as  outside 

court  in  Re  Jacobs,  98  N.  Y.   114,  of   governmental   functions.     Such 

'  may  invade  one  class  of  rights  to-day  governmental  interferences  disturb 

and  another  to-morrow;  and,  if  it  can  the  normal  adjustments  of  the  social 

be  sanctioned  under   the  constitu-  fabric,  and  usually  derange  the  deli- 

tion,  while  far  removed  in  time,  we  cate  and  complicated  machinery  of 

win  not  be  far  away  in  practical  industry,  and  cause  a  score  of  ills 

statesmanship  from  those  ages  when  while  attempting   the   removal   of 

governmental    prefects    supervised  one." 

the  building  of  houses,  the  rearing  of       ^  Article  1  of  the  declaration  of 

cattle,  the  sowing  of  seed,  and  the  rights  of  the  constitution  of  Massa- 

reaping  of  grain,  and  governmental  chusetts  enumerates  among  the  nat> 

ordinances  regulated  the  movements  ural  Inalienable  rights  of  men  the 

and  labor  of  artisans,  the  rate  of  right  of  acquiring,  possessing  and 

wages,  the  price  of  food,  the  diet  and  protecting  property, 
clothing  of  the  people,  and  a  large 
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with  the  right  to  make  reasonable  and  proper  contracts  in  con- 
ducting a  legitimate  business,  which  the  constitution  guaran- 
ties to  every  one  when  it  declares  that  he  has  a  natural  inalien- 
able right  of  acquiring,  possessing  and  protecting  property. 
Whichever  interpretation  be  given  to  this  part  of  the  act,  we 
are  of  opinion  that  it  is  unconstitutional." 

§  664.  In  passing  upon  the  validity  of  a  prohibitory  liquor 
law,^  the  supreme  court  of  Indiana  said,  concerning  the  extent 
of  legislative  power:  "A  number  of  European  writers  on  nat- 
ural, public  and  civil  law  are  cited  by  counsel  on  behalf  of  the 
state  to  show  the  extent  of  legislative  power;  but  those  writ- 
ers, respectable,  able  and  instructive  upon  some  subjects  as 
they  are  admitted  to  be,  are  not  authority  here  upon  this  point. 
They  are  dangerous,  indeed  utterly  blind,  guides  to  follow  in 
searching  for  the  land-marks  of  legislative  power  in  our  free 
and  limited  government,  for  they  had  in  view,  when  writing, 
governments  as  existing  when  and  where  they  wrote,  under 
which  they  lived  and  had  been  educated,  and  which  had  no 
written  constitution  limiting  their  powers;  governments,  the 
theory  of  which  was  that  they  were  paternal  in  character; 
that  all  power  was  in  them  by  divine  right,  and  they,  hence, 
absolute;  that  the  people  of  a  country  had  no  rights  except 
what  the  government  of  that  country  graciously  saw  fit  to 
confer  upon  them;  and  that  it  was  its  duty,  like  as  a  father 
towards  his  children,  to  command  whatever  it  deemed  expe- 
dient for  the  public  good  without  first,  in  any  manner,  consult/- 
ing  that  public  or  recognizing  in  its  members  any  individual 
rights.  Indeed,  the  discovery  of  the  great  doctrine  of  rights 
in  the  people  as  against  the  government  had  not  been  made 
when  the  writers  above  referred  to  lived.  Such  governments 
as  those  described  could  adopt  the  maxims  quoted  by  counsel 
that  the  safety  of  the.  people  is  the  supreme  law  and  act  upon 
it;  and,  being  severally  the  sole  judges  of  what  their  safety  in 
the  countries  governed  respectively  required,  could  prescribe 
what  the  people  should  eat  and  drink,  what  political,  moral 
and  religious  creeds  they  should  believe  in,  and  punish  heresy 
by  burning  at  the  stake  —  all  for  the  public  good.  "Even  in 
Oreat  Britain,  esteemed  to  have  the  most  liberal  constitution 

1  Beebe  v.  State  (1855),  6  Ind.  501. 
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on  the  Eastern  continent,  Magna  Charta  is  not  of  sufScient 
potency  to  restrain  the  action  of  parliament,  as  their  judiciary 
does  not,  as  a  settled  rule,  bring  laws  to  the  test  of  its  provis- 
ions. Laws  are  there  overthrown  only  occasionally  by  judicial 
construction.  Such  a  thing,  indeed,  as  deciding  a  law  or  royal 
decree  unconstitutional  in  an  absolute  government  is  unknown. 
Hence  the  oppression  of  the  people.  And  it  must  be  admitted 
that  efforts  have  not  been  wanting  to  ingraft  upon  the  govern- 
ments of  this  country  something  of  the  same  principle.  It  is 
in  fact  the  '  general-welfare '  doctrine,  under  which  it  was 
claimed  by  latitudinarians  that  the  congress  of  the  United 
States  could  enact  alien  and  sedition  laws,  national  banks,  etc., 
for  the  public  good.  It  is  the  same  principle  upon  which  some 
of  the  states  enacted  laws  compelling  men  to  attend  on  Sunday 
a  Protestant  church  and  pay  to  support  it.  The  proposition 
was  laid  down  in  them  in  regard  to  religion,  as  by  counsel  for 
the  state  here  in  regard  to  prohibition,  that  it  was  for  the  pub- 
lic morals  and  good  of  families  and  prevention  of  crime  that 
men  should  observe  the  ordinances  of  the  Gospel,  and  occupy 
seats  in  Protestant  churches  instead  of  other  places  on  the  sab- 
bath, and  hence  the  state  compelled  them  by  law  to  do  so. 
But  the  doctrine  has  been  fraught  with  oppression,  and  has  not 
produced  permanently  promised  results.  Limitations  have  been 
inserted  in  constitutions  upon  the  legislative  power  to  prevent 
this  oppression.  And  over  the  people  of  this  state  hangs  the 
shield  of  written  constitutions,  which  are  the  supreme  la^y 
which  our  legislators  are  sworn  to  support,  which  grant  a  re- 
stricted legislative  power  within  which  the  legislators  must 
limit  their  action  for  the  public  welfare,  and  whose  barriers 
they  cannot  overleap  under  pretext  of  supposed  safety  of  the 
people;  for  along  with  our  written  constitutions  we  have  a 
judiciary,  created  by  them  a  co-ordinate  department  of  the 
government,  whose  duty  it  is,  as  the  appropriate  means  of  se- 
curing to  the  people  safety  from  legislative  aggression,  to  annul 
all  legislative  action  without  the  pale  of  those  instruments." 

§  665.  In  a  decision  involving  the  validity  of  a  statute  pro- 
viding that  "  no  railway  shall  require  any  agreement  or  stipu- 
lation from  any  person  about  to  enter  its  employ  whereby  such 
person  agrees  to  waive  any  right  to  damages  from  such  com- 
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pany  for  personal  injuries,"  ^  the  federal  district  court  said : 
^^  The  act  under  consideration,  while  it  is  general  in  its  nature, 
applies  only  to  railroad  companies  and  their  employees,  and  is 
not,  therefore,  general  in  its  application,  and  does  not  operate 
uniformly  on  all  classes  of  citizens.    Under  this  statute  rail- 
road companies  are  prohibited  from  making  contracts  which 
other  corporations  in  the  state  are  allowed  to  make.    The  con- 
stitution of  the  United  States  prohibits  any  state  from  passing 
any  law  impairing  the  obligation  of  contracts.    The  bill  of 
rights  of  the  state  of  Ohio  prohibits  making  any  law  impairing 
the  obligation  of  contracts.    The  northwestern  territorial  gov- 
ernment (1787)  provides  as  follows:  'In  the  just  preservation 
of  rights  and  property  it  is  understood  and  declared  that  no 
law  ought  ever  to  be  made  or  have  force  in  said  territory  that 
shall  in  any  manner  interfere  with  or  affect  private  contracts 
or  engagements  bonajide  without  fraud,  previously  made.'    This 
extract  from  the  Ordinance  of  1787  shows  how  jealously  the 
right  of  personal  liberty  in  the  making  of  private  contracts  was 
regarded,  and  how  carefully  any  restriction  of  said  right  was 
restrained.    The  act  under  consideration  is  certainly  one  which 
impairs  the  rights  of  a  large  number  of  the  citizens  of  Ohio  to 
exercise  a  privilege  which  is  dear  to  all  persons,  namely,  that  of 
making  contracts  concerning  their  own  labor  and  the  fruits 
thereof,  and,  so  far  as  it  relates  to  such  contracts  already  made, 
impairs  their  validity.    The  act  seems  to  assume  that  a  largo 
class  of  the  citizens  of  the  state,  namely,  those  employed  by 
railroad  corporations,  are  incapable  of  making  contracts  for 
their  own  labor.     The  Ohio  statute,  in  denying  to  the  em- 
ployees of  a  railroad  corporation  the  right  to  make  their  own 
contracts  concerning  their  own  labor,  is  depriving  them  of 
liberty,'  and  of*the  right  to  exercise  the  privileges  of  man- 
hood, '  without  due  process  of  law.'    Being  directed  solely  to 
employees  of  railroads,  it  is  class  legislation  of  the  most  vicious 
character.    Laws  must  be  not  only  uniform  in  their  application 
throughout  the  territory  over  which  the  legislative  jurisdiction 
extends,  but  they  must  apply  to  all  classes  of  citizens  alike. 
There  cannot  be  one  law  for  railroad  employees,  another  law 
for  employees  in  factories,  and  another  law  for  employees  on  a 
farm  or  the  highways.    Class  legislation  is  dangerous.    Statutes 

1  Shaver  v.  Penn.  Ca  (1896),  71  Fed.  R  931. 
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intended  to  favor  one  class  often  become  oppressive,  tyranni- 
cal, and  prescriptive  to  other  classes  never  intended  to  be  af- 
fected thereby;  so  that  the  framers  of  our  constitution,  learn- 
ing from  experience,  wisely  provided  that  laws  should  be 
general  in  their  nature  and  uniform  throughout  the  state." 

§  666.  In  holding  unconstitutional  an  act  providing  for  the 
weekly  payment  of  wages  by  certain  corporations  the  supreme 
court  of  Illinois  said:  *  "  There  can  be  no  liberty,  protected  by 
government,  that  is  not  regulated  by  such  laws  as  will  pre- 
serve the  right  of  each  citizen  to  pursue  his  own  advancement 
and  happiness  in  his  own  way,  subject  only  to  the  restraints 
necessary  to  secure  the  same  right  to  all  others.  The  funda- 
mental principle  upon  which  liberty  is  based,  in  free  and  en- 
lightened government,  is  equality  under  the  law  of  the  land. 
It  has  accordingly  been  everywhere  held  that  liberty,  as  that 
term  is  used  in  the  constitution,  means  not  only  freedom  of  the 
citizen  from  servitude  and  restraint,  but  is  deemed  to  embrace 
the  right  of  every  man  to  be  free  in  the  use  of  his  powers  and 
faculties,  and  to  adopt  and  pursue  such  avocation  or  calling  as 
he  may  choose,  subject  only  to  the  restraints  necessary  to  se- 
cure the  common  welfare.  Property,  in  its  broader  sense,  is 
not  the  physical  thing  which  may  be  the  subject  of  ownership, 
but  is  the  rigtt  of  dominion,  possession  and  power  of  disposi- 
tion which  may  be  acquired  over  it ;  and  the  right  of  property 
preserved  by  the  constitution  is  the  right  not  only  to  possess 
and  enjoy  it,  but  also  to  acquire  it  in  any  lawful  mode,  or  by 
following  any  lawful  industrial  pursuit  which  the  citizen,  in 
the  exercise  of  the  liberty  guarantied,  may  choose  to  adopt. 
Labor  is  the  primary  foundation  of  all  wealth.  The  property 
which  each  one  has  in  his  own  labor  is  the  common  heritage, 
and,  as  incident  to  the  right  to  acquire  other  property,  the  lib- 
erty to  enter  into  contracts  by  which  labor  may  be  employed 
in  such  way  as  the  laborer  shall  deem  beneficial,  and  of  others 
to  employ  such  labor,  is  necessarily  included  in  the  constitu- 
tional guaranty."  * 

1  Brace  ville  Coal  Ca  v.  People  17  N.  E.  R  843;  Live  Stock  Ass'n  v. 
(1898),  147  la  66,  35  N.  R  R  62.  Crescent  City  (1888),  111  U.  S.  746; 

2  Citing  Frorer  v.  People  (1893),  141  Slaughter-house  Cases  (1872),  16  Wall 
IlL  171,  31  N.  E,  R  395;  Perry  v.  Com.  86;  Godcharles  v.  Wigeraan  (1886), 
<1891),  155  Mass.  117,  28  N.  E.  R  1126;  113  Pa.  St  431, 6  Atl.  R  354;  State  v. 
People  V.  Gilson  (1888),  109  N.  Y.  389,  GoodwiU  (1889),  33  W.  Va.  179, 10  a 
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§  667.  Eegarding  the  eflfect  of  attempts  to  restrict  the  right 
of  contract  it  has  been  well  said :  ^  "  The  restriction  of  the  riorht 

o 

to  contract  affects  not  only  the  corporation,  and  restricts  its 
right  to  contract,  but  that  of  the  employee  as  welL"    An  illus- 

R  R  285.  "  The  man  or  the  class  for-  ing  them  of  the  right  to  contract  as 
bidden  the  acquisition  or  enjoyment  persons,  corporations  and  associa- 
of  property  in  the  manner  permitted  tions  engaged  in  other  business  or 
the  community  at  large  would  be  de-  vocation  might  lawfully  do,  was  in 
prived  of  liberty  m  particulars  of  violation  of  the  constitution  and 
primary  importance  to  his  or  their  void.  So  in  Ramsey  v.  People  (1892)^ 
pursuit  of  happinesa"  Cooley's  Const.  142  IlL  880,  32  N.  K  R  8H  'An  act 
Lim.  803.  to  provide  for  the  weighing  in  gross 
Referring  to  the  effect  of  discrim-  of  coal  hoisted  from  mines,'  approved 
inating  among  classes  of  the  com-  June  10,  1891,  was  held  unconstitu- 
munity,  the  Illinois  court  in  the  same  tional  and  void  for  the  same  reason, 
case  said:  <<It  is  undoubtedly  true  The  act  under  consideration  applies 
that  the  people  in  their  representa-  not  to  aU  corporations  existing  within, 
tive  capacity  may,  by  general  law,  the  state,  or  to  all  that  have  been 
render  that  unlawful,  in  many  cases,  or  may  be  organized  for  pecuniary 
which  had  hitherto  been  lawf uL  profit  under  the  general  incorpora- 
But  laws  depriving  particular  per-  tion  laws  of  the  state.  There  is  no- 
sons  or  classes  of  persons  of  rights  attempt  to  make  a  distinction  be- 
enjoyed  by  the  community  at  large,  tween  corporations  and  individuals 
to  be  valid,  must  be  based  upon  some  who  may  employ  labor.  The  slight- 
existing  distinction  or  reason  not  ap-  est  consideration  of  the  act  wiU 
plicable  to  others  not  included  within  demonstrate  that  many  corporations 
its  provisions.  Ckx)ley,  Const.  Lim.  that  may  be  and  are  organized  and 
891.  And  it  is  only  when  such  dis-  doing  business  under  the  laws  are- 
tinctions  exist  that  differentiate,  in  not  included  within  the  designated 
important  particulars,  persons  or  corporations.  No  reason  can  be  found 
classes  of  persons  from  the  body  of  that  would  require  weekly  payments- 
the  people,  that  laws  having  opera-  to  the  employees  of  an  electric  rail- 
tion  only  upon  such  particular  per-  way  that  would  not  require  like  pay- 
sons  or  classes  of  persons  have  been  ment  by  an  electric  light  or  gas  com- 
held  to  be  valid  enactmenta  In  the  pany;  to  a  corporation  engaged  in 
Millett  case  we  held  that  it  was  not  quarrying  or  lumbering  that  would 
competent,  under  the  constitution,  not  be  equally  applicable  to  a  corpo- 
f or  the  legislature  to  single  out  op-  ration  engaged  in  erecting,  repairing 
erators  of  coal  mines  and  impose  re-  or  removing  buildings  or  other  struct^ 
strictions,  in  making  contracts  for  tures;  tomining  that  would  not  exist 
the  employment  of  labor,  which  were  in  respect  of  corporations  engaged 
not  required  to  be  borne  by  other  in  making  excavations  and  embank* 
employers.  And  in  the  Frorer  case  ments  for  roads,  canals,  or  other  pub- 
(1892,  141  nL  171,  31  N.  E.  R  895),  a  lie  or  private  improvement  of  like 
law  singling  out  persons,  corpora-  character;  that  will  apply  to  a  street 
tions  or  associations  engaged  in  min-  or  elevated  railway  that  will  not 
ing  and  manufacturing,  and  depriv-  make  it  equally  important  in  other 

1  By  the  supreme  court  of  Illinois  in  Braceville  Coal  Ca  v.  People  (189dV 
147  HI.  66,  35  N.  E.  R  62. 
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tration  of  the  manner  in  which  it  affects  the  employee,  oat  of 
many  that  might  be  given,  may  be  found  in  the  conditions 
arising  from  the  late  unsettled  financial  affairs  of  the  country. 
It  is  a  matter  of  common  knowledge  that  large  numbers  of 
manufactories  were  shut  down  because  of  the  stringency  in  the 
money  market.  Employers  of  labor  were  unable  to  continue 
production,  for  the  reason  that  no  sale  could  be  found  for  the 
product.  It  was  suggested,  in  the  interest  of  employees  and 
employers  as  well  as  in  the  public  interest,  that  employees  con- 
sent to  accept  only  so  much  of  their  wages  as  was  actually 
necessary  to  their  sustenance,  reserving  payment  of  the  balance 
until  business  should  revive,  and  thus  enable  the  factories  and 
workshops  to  be  open  and  operated  with  less  present  ex^ndi- 
ture  of  money.  Public  economists  and  leaders  in  the  interests 
of  labor  suggested' and  advised  this  course.  In  this  state  and 
under  this  law  no  such  contract  could  be  made.  The  employee 
who  sought  to  work  for  one  of  the  corporations  enumerated  in 
the  act  would  find  himself  incapable  of  contracting  as  all  other 
laborers  in  the  state  might  do.  The  corporations  would  be 
prohibited  from  entering  into  such  a  contract,  and  if  they  did 
so  the  contract  would  be  voidable  at  the  will  of  the  employee, 
and  the  employer  subject  to  a  penalty  for  making  it.  The  em- 
ployee would,  therefore,  be  restricted  from  making  such  a  con- 
tTSLCt  as  would  insure  to  him  support  during  the  unsettled 
condition  of  affairs,  and  the  residue  of  his  wages  when  the 
product  of  his  labor  could  be  sold.  The  employees  would,  by 
the  act,  be  practically  under  guardianship;  their  contracts  void- 
able, as  if  they  were  minors;  their  right  to  freely  contract  for 
and  to  receive  the  benefit  of  their  labor,  as  others  might  do, 
denied  them.'' 

§  668.  An  act  making  it  unlawful  for  any  person  or  corpora- 
tion engaged  in  mining  or  manufacturing  to  establish  a  truck 
store  or  any  shop  for  the  purpose  of  furnishing  supplies  of 
groceries  to  employees  has  been  held  unconstitutional  as  amount- 
ing to  a  prohibition  of  the  employees  from  contracting  with 

modes  of  tTaiisx)ortation  of  freight  organized  and  are  doing  business  in 

and  passengers.    The  public  records  the  state,  which  necessarily  employ 

of  the  state  wiU  show,  and  it  is  a  large  numbers  of  men,  that  are  not 

matter  of  common  knowledge,  that  included  within  the  act  under  con- 

verj  many  corporations  have  been  sideration." 
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their  employer  for  the  purchase  of  supplies  and  property  which 
they  want  and  which  he  may  happen  to  have,  and  in  so  far  as 
the  law  was  confined  specifically  to  parties  engaged  in  mining 
or  manufacturing  it  was  held  unconstitutional  as  class  legisla- 
tion.^ 

1  Frorer  et  al.  v.  People  (1892),  141  shop  or  scheme  for  the  furnishing  of 
III.  171,  31  N.  E.  R  395.  The  court  supplies,  tools,  clothing,  provisions 
said:  "We  ihust  take  judicial  no-  or  groceries  to  his  employees  by  the 
tice  that  employees  in  mines  and  person  carrying  on  the  business  of 
manufactories  include  but  a  part  of  mining  or  manufacturing.  The  pur* 
those  who  are  employed  by  others  pose  is,  manifestly,  the  same  in  each 
and  who  depend  upon  their  daily  case,  namely,  the  sale  by  the  em- 
labor  for  subsistence,  for  we  know,  ployer  to  the  employee  of  the  ar- 
from*  daily  observation,  that  many  tides  designated;  and  it  requires 
thousands  are  employed  in  making  precisely  the  same  elements  to  con- 
excavations  and  embankments  for  stitute  a  contract,  including  mental 
roads,  buildings  and  other  improve-  capacity  in  the  parties  contracting, 
ments,  erecting  and  repairing  build-  and  freedom  from  fraud  and  over- 
ings  and  various  other  structures,  in  reaching,  in  one  case  as  it  does  in 
the   business   of  transportation,  in  the  others. 

that  of  the  sale  of  goods,  wares  and  ''The  operator  of  a  mine  and  the 
merchandise,  in  that  of  quarrying  manufacturer  have  no  other  control 
stone,  in  that  of  agriculture,  and  in  over  the  employee  than  that  which 
that  of  domestic  service,  and  in  aU  may  result  from  employing  him  or 
of  these  branches  of  industry  em-  continuing  him  in  employment,  or 
ployers  and  employees  are  unaffected  refusing  to  do  so,  and  every  other 
by  this  statute,  and  such  employers  employer  of  labor  has  precisely  the 
may  therefore,  after  as  before  its  same  control  over  those  who  obtain, 
taking  effect,  engage  or  be  interested  or  wish  to  obtain,  employment  from 
in  truck  stores  or  shops  or  schemes  him.  There  can  be  no  reason  why 
for  the  furnishing  of  supplies,  tools,  the  miner  or  the  operative  in  the 
clothing,  provisions  and  groceries  to  manufactory  will  be  more  or  differ- 
their  employees.  And  this  leads  to  ently  influenced  by  his  hopes  and 
the  inquiry  whether  the  keeping  of  a  fears  in  these  respects  than  will  la- 
truck  store,  or  controlling  of  a  store,  borers  in  other  industries.  Mining 
shop  or  scheme  for  the  furnishing  of  and  manufacturing  are  indispen- 
supplies,  tools,  clothing,  provisions  sable  branches  of  industry,  and  as 
or  groceries  to  his  employees  by  the  honorable  as  any  others.  There  is 
person  carrying  on  the  business  of  nothing  in  operating  mines  or  man- 
making  excavations  and  embank-  ufactories  to  render  the  individuals 
ments  for  roads  and  other  improve-  employed  therein  less  capable  to  con- 
ments,  erecting  and  repairing  build-  tract,  or  to  give  the  employer  greater 
ings  and  other  structures,  the  busi-  wisdom  and  adroitness  therein,  than 
ness  of  transportation,  that  of  the  if  they  were  engaged  in  operating 
sale  of  goods,  wares  and  merchandise,  and  controlling,  respectively,  some 
or  that  of  agriculture,  is,  in  substance  other  branch  of  industry, 
and  in  principle,  a  different  thing  "It  may  be  conceded  that  there 
from  that  of  the  keeping  of  a  truck  is  more  of  dependence  of  the  em- 
store^  or  the  controlling  of  a  store,  ployee  upon  the  employer  in  case  of 
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§  669.  The  keeping  of  stores  and  groceries,  or  supplies  of 
tools,  clotbii:  J  and  food  to  sell  to  employees  engaged  in  mines 
and  manufactories,  is  a  matter  entirely  independent  of  .the  char- 
acter of  the  employment,  and  has  no  connection  in  any  possible 
Tvay  with  the  mechanical  processes  of  mining  and  manufacture 
ing;  therefore  a  law  which  prohibits  the  keeping  and  selling  of 
such  supplies  to  employees  cannot  be  said  to  be  a  law  regulat- 
ing the  processes  of  mining  and  manufacturing  within  the  po- 
lice power  of  the  state.^  "  It  is  not  imposed  for  the  purpose  of 
rendering  mining  and  manufacturing  less  perilous  or  laborious, 
nor  to  restrict  or  regulate  the  duties  of  employer  and  employee 
in  respects  peculiar  to  those  industries,  but  for  the  sole  purpose 
of  imposing  disabilities  in  contracting  as  to  tools,  clothing  and 
food,  —  matters  about  which  all  laborers  must  contract,  and  as 
to  which  all  laborers  in  every  other  branch  of  industry  are  per- 
mitted to  contract  with  their  employers,  without  any  restric- 
tion."» 

skilled  labor,  in  a  special  depart-  tories  are  more  dependent  upon  their 
ment,  because  the  demand  for  such  employers  than  are  all  laborers  in 
labor  is  limited  in  each  locality  by  any  branch  of  industry.  We  know 
the  number  and  size  of  its  indu&-  from  observation  that  there  are  in- 
tries,  than  there  is  in  the  case  of  stances  of  entire  destitution,  and, 
the  general  laborer,  who  may  find  consequently,  of  the  dependence  pre- 
employment  anywhere  and  every-  sumed  to  result  therefrom,  in  all 
where^  But  mining  and  manufact-  branches  of  industry,  and  that  in  all 
uring  do  not  include  all  the  skilled  branches  of  industry  there  are  vary- 
labor  in  the  country.  In  construct-  ing  degrees  of  destitution,  and,  con- 
ing roads^  in  building  houses,  in  the  sequently,  of  the  correspondent  pre- 
business  of  commerce,  including  buy-  sumed  dependence  resulting  there- 
ing,8elling,transportation,andinthe  from.  And  so  it  must  follow  that 
other  branches  of  industry,  a  vast  any  difference  between  the  business 
number  of  skilled  laborers  are  con-  prohibited  by  the  first  section  when 
stantly  employed,  and  their  relations  carried  on  by  the  employer  of  labor- 
to' their  employers  would  seem  to  be  ers  in  mines  or  manufactories,  and 
imder  precisely  the  same  conditions  when  carried  on  by  the  employers  of 
as  are  those  affecting  the  relations  laborers  in  other  branches  of  lawful 
between  operators  of  mines  and  man-  industry,  cannot  be  one  of  principle, 
ufactories  and  their  employees.  And,  but  must  be  purely  one  of  degree, 
in  any  view,  the  extent  and  degree  varying  with  the  circumstances  of 
of  dependence  in  particular  classes  of  particular  cases,  the  injury  from  the 
industries  cannot  affect  the  general  prohibited  business,  if,  in  fact,  it  be 
principle,  since,  human  nature  being  such,  being  of  precisely  the  same 
the  same  in  all  classes  of  industry,  kind,  whether  one  or  many  may  be 
the  effect  of  equal  degrees  of  depend*  affected  by  it" 
ence  must  be  the  same  in  each  class.  ^  Frorer  et  aL  y.  People,  supra. 
It  cannot  truthfully  be  said  that  aU  >  *<  Assuming, then,that  the  keeping 
operatives  in  liiines  and  manufac-  of  a  truck  store  or  controlling  of  a 
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§  670.  A  law  requiring  operators  of  coal  mines  to  weigh  the 

coal  before  it  is  screened,  and  to  pay  on  such  weights  in  all 
cases  where  the  miner  is  paid  on  the  basis  of  the  amount  of  the 

coal  mined  and  delivered .  out  by  him,  is  an  unconstitutional 
interference  with  the  right  of  contract.^ 

store,  shop  or  scheme  for  the  furnish-  which,  under  precisely  the  same  cir- 
ing  of  supplies,  tools,  clothing,  pro-  cumstances,  are  enjoyed  by  all  but 
visions  or  groceries  to  his  employees,  the  prohibited  class.  And  it  can 
by  the  person  carrying  on  the  busi-  hardly  be  admissible  that  the  legia- 
ness  of  mining  or  manufacturing,  is  lative  determination  that  the  fkcts 
not,  in  principle,  a  different  thing  are  such  as  to  warrant  this  disorim- 
from  what  it  is  when  kept  or  con-  ination  is  oonclusiye,  for  that  would 
trolled  by  persons  employing  labor-  make  the  general  assembly  omnipo- 
ers  in  different  branches  of  labor,  it  tent:  since,if  that  were  so,  there  could 
is,  if  these  sections  are  law,  now  law-  be  nothing  but  its  own  discretion  to 
ful  for  any  person  or  corporation,  control  its  action  in  regard  to  every 
other  than  one  engaged  in  mining  or  liberty  enjoyed  by  the  citizen;  and 
manufacturing,  to  engage  or  be  in-  it  might  find  that  the  public  welfare 
terested  directly  in  keeping  a  truck  required  that  society  should  be  di- 
store,  shop  or  scheme  for  furnishing  vided  into  an  indefinite  number  of 
of  supplies,  tools,  clothing,  provisions  classes,  each  possessing  or  being  de- 
or  groceries  to  his  employees,  while  nied  privileges  in  contracting  and 
a  person  engaged  in  mining  or  man-  acquiring  property  as  favoritism  or 
ufacturing  is,  because  of  that  fact  caprice  might  dictate.  The  privilege 
alone,  prohibited  from  doing  sa  The  of  contracting  is  both  a  liberty  and  a 
privilege  or  liberty  to  engage  in  or  property  right,  and  if  A.  is  denied  the 
control  the  business  of  keeping  and  right  to  contract  and  acquire  prop- 
selling  clothing,  provisions,  grocer-  -  erty  in  a  manner  which  he  has  hith- 
ies,  tools,  eta,  to  employees,  is  one  of  erto  enjoyed  under  the  law,  and 
profit — of  presumptive  value;  and  which  R,  C.  and  D.  are  still  allowed 
thus,  by  the  effect  of  these  sections,  by  the  law  to  enjoy,  it  is  clear  that 
what  the  employers  in  other  Indus-  he  is  depiived  of  both  liberty  and 
tries  may  do  for  their  pecuniary  gain  property  to  the  extent  that  he  is  thus 
with  impunity,  and  have  the  law  to  denied  the  right  to  contract.  Our 
protect  and  enforce,  the  miner  and  constitution  guaranties  that  no  per- 
manufacturer,  under  precisely  the  son  shall  be  deprived  of  life,  liberty 
same  circumstances  and  conditions,  or  property  without  due  process  of 
are  prohibited  from  doing  for  their  law." 

pecuniary  gain.  The  same  act,  in  ^  Ramsey  v.  People  (1892),  142  111. 
substance  and  in  principle,  if  done  880,  82  N.  E.  R  864.  In  this  connec- 
by  the  one  is  lawful;  but  if  done  by  tion  the  supreme  court  of  Illinois 
the  other  is  not  only  unlawful,  but  a  said :  '*  The  statute  now  before  us,  in 
misdemeanor  punishable  by  fine.  If  like  manner  with  the  one  under  con> 
the  general  assembly  may  thus  de-  sideration  there,  attempts  to  take 
prive  some  persons  of  substantial  from  both  employer  and  employee  en- 
privileges  allowed  to  other  persons  gaged  in  the  mining  business  the  right 
under  precisely  the  same  conditions,  and  the  power  of  fixing  by  contract 
it  is  manifest  that  it  may,  upon  like  the  amount  of  wages  the  employee  is 
principle,  deprive  still  other  persons  to  receive,  and  the  mode  in  which 
of  other  privileges  in  contracting,  such  wages  are  to  be  ascertained* 
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§  671.  A  statute  requiring  that  laborers  in  iron  mills  should 
be  paid  at  regular  intervals  in  the  lawful  money  of  the  United 
States  is  an  unconstitutional  interference  with  the  right  of  the 
parties  to  make  their  own  contracts.^ 

§  672.  It  has  been  held  that  a  law  prohibiting  the  employ- 
ment of  females  in  any  factory  or  workshop  for  more  than 
«ight  hours  a  day  is  an  unconstitutional  interference  with  the 
right  of  contract  between  employer  and  employee.* 

The  statute   makes  it  imperative,  gaged  in  coal  mining  be  singled  out 

where  the  miner  is  paid  on  the  basis  and  subjected  to  restrictions  of  their 

of  the  amount  of  coal  mined,  what-  power  to  contract  as  to  wages,  while 

«Ter  may  be  the  wishes  or  interests  those  engaged   in   all  these  other 

of  the  parties,  that  the  coal  shall  be  classes  of  business  are  left  entirely 

weighed  on  the  pit  cars  before  being  free  to  contract  as  they  see  fit?    We 

screened,  and  that  the  compensation  think  the  attempt  of  the  legislature 

shaU  be  computed  upon  the  weight  to  impose  such  restrictions  is  clearly 

of  the  unscreened  coal    In  aU  other  repugnant  to  the  constitutional  lim- 

kinds  of  business  involving  the  em-  itation  above  referred  to,  and  there- 

ployment  of  labor,  the  employer  and  fore  void.** 

employee  are  left  free  to  fix  by  con-  ^  Godcharles   et   aL  ▼.  Wigeman 

tract  the  amount  of  wages  to  be  paid  (1886X  118  Pa.  St  481,  6  AtL  R  854. 

and  the  mode  in  which  such  vrages  The  supreme  court  of  Pennsylvania 

shall  be  ascertained  and  computed,  in  this  case  said:  <*The  first,  second. 

This  is  justly  regarded  as  a  very  im-  third  and  fourth  sections  of  the  act 

portant  right  vitally  affecting  the  of  June  29,  1881,  are  utterly  uncon- 

interests  of  both  parties.    To  the  ex-  stitutional  and  void,  inasmuch  as  by 

tent  to  which  it  is  abridged,  a  prop-  them  an  attempt  has  been  made  by 

erty  right  is  taken  away.    There  is  the  legislature  to  do  what,  in  this 

nothing  in  the  business  of  coal  min-  country,  cannot  be  done;   that  is, 

ing  which  renders  either  the  em-  prevent  persons  who  are  sui  juris 

ployer  or  employee  less  capable  of  from  making  their  own  contracts, 

contracting  in  respect  to  wages  than  The  act  is  an  infringement  ;alike  of 

in    any    of    the    other    numerous  the  rights  of  the  employer  and  the 

branches  of  business  in  which  labor-  employee.    More  than  this,  it  is  an 

ers  are  employed  under  analogous  insulting  attempt  to  put  the  laborer 

conditions.    There  is  no  difference,  under  a  legislative  tutelage,  which  is 

at  least  in  kind,  so  far  as  this  matter  not  only  degrading  to  his  manhood, 

is  concerned,  between  coal  mining,  but  subversive  of  his  rights  as  a  cit- 

on  the  one  hand,  and  other  varieties  izen  of  the  United  States.    He  may 

of  mining,  quarrying  stone,  grading  sell  his  labor  for  what  he  thinks  best 

and  constructing  railroads,  and  their  whether  money  or  goods,  just  as  his 

operation  when  constructed,  manu-  employer  may  sell  his  iron  or  coal; 

facturing  in  all  its  departments,  the  and  any  and  every  law  that  proposes 

construction  of  buildings,  agricult-  to  prevent  him  from  so  doing  is  an 

ure^  commerce,  domestic  service,  and  infringement  of  his  constitutional 

an  almost  infinite  variety  of  other  privileges,  and  consequently  vicious 

avocations  requiring  the  employment  and  void.** 

of  laborers  on  the  other  hand.  Upon  ^  Ritchie  v.  People  (1895),  155  HL 

what  principle,  then,  can  those  en-  98»  40  N.  E.  R  454    "Does  the  pro- 
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The  right  of  personal  liberty  and  the  right  of  private  proi>- 
erty*  are  the  fundamental  rights  of  Englishmen,  and  were 
brought  to  this  country  by  its  original  settlers.  The  right  to 
contract  is  the  only  way  by  which  a  person  can  rightfully  ac- 
quire or  enjoy  property,  and  of  all  the  rights  of  persons  it  is 
most  essential  to  human  happiness.' 

vision  in  question  restrict  the  right  ^  Ritchie  ▼.  People,  supra;  Leep  v. 
to  contract?  The  words,  <no  female  St  Louis,  L  M.  &  S.  Ry.  Ca  (1894),  58 
shall  be  employed,'  import  action  on  Ark.  407,  25  S.  W.  R  75.  In  Ritchie' 
the  part  of  two  persons.  There  must  v.  People  the  supreme  court  of  Illi- 
be  a  person  who  does  the  act  of  em-  nois  said:  '*This  right  to  contractt. 
ploying  and  a  person  who  consents  which  is  thus  included  in  the  f unda- 
to  the  act  of  being  employed.  Web-  mental  rights  of  liberty  and  prop- 
ster  defines  employment  as  not  only  erty,  cannot  be  taken  away '  without 
'  the  act  of  employing,'  but '  also  the  due  process  of  law.'  The  words,  *  due 
state  of  being  employed.'  The  pro-  process  of  law,'  have  been  held  to  be 
hibition  of  the  statute  is  therefore  synonymous  with  the  words  *  law  of 
twofold:  first,  that  no  manufacturer  the  land.'  St<ate  v.  Loomis  (1808),  115 
or  proprietor  of  a  factory  or  work-  Mo.  307,  22  S.  W.  R  850;  Frorer  v. 
shop  shall  employ  any  female  therein  People  (1893),  141  IlL  171,  81  N.  K  R 
more  than  eight  hours  in  one  day;  895.  Blackstone  says:  *'The  third 
and  second,  that  no  female  shall  con-  absolute  right,  inherent  in  every 
sent  to  be  so  employed.  It  thus  pro-  Englishman,  is  that  of  property, 
hibits  employer  and  employee  from  which  consists  in  the  free  use,  en  joy- 
uniting  their  minds,  or  agreeing  upon  ment  and  disposal  of  aU  his  acquisi- 
any  longer  service  during  one  day  tions,  without  any  control  or  diminu- 
than  eight  hours.  In  other  words,  tion,  save  only  by  the  laws  of  the 
they  are  prohibited,  the  one  from  land.'  1  Black.  Ck)m.,  p^  138;  Ex 
contracting  to  employ,  and  the  other  parte  Jacobs  (1885),  98  N.  Y.  98.  The 
from  contracting  to  be  employed,  'law  of  the  land '  is  ' general  public 
otherwise  than  as  directed.  *  To  be  law  binding  upon  all  the  members 
employed '  in  anything  means  not  of  the  community  under  all  circum- 
only  the  act  of  doing  it  but  also  to  stances,  and  not  partial  or  private 
be  engaged  to  do  it;  to  be  under  con-  laws  affecting  the  rights  of  private 
tract  or  orders  to  do  it'  (Citing  individuals  or  classes  of  individuals.' 
United  States  v.  Morris,  14  Pet  464.)  Millett  v.  People  (1886),  117  IlL  294, 
Hence  a  direction  that  a  person  shall  7  N.  R  R  631.  The  '  law  of  the  land  * 
not  be  employed  more  than  a  speci-  is  the  opposite  of  'arbitrary,  unequal 
tied  number  of  hours  in  one  day  is  and  partial  legislation.'  State  v. 
at  the  same  time  a  direction  that  Loomis  (1893),  115  Ma  807,  22  a  W. 
such  person  shall  not  be  under  con-  R  350.  The  legislature  has  no  right 
tract  to  work  for  more  than  a  speci-  to  deprive  one  class  of  persons  of 
fied  number  of  hours  in  one  day.  It  privileges  allowed  to  other  persons 
follows  that  section  5  does  limit  and  under  like  conditions.  The  man 
restrict  the  right  of  the  man uf act-  who  is  forbidden  to  acquire  and 
urer  and  his  employee  to  contract  enjoy  property  in  the  same  manner 
with  each  other  in  reference  to  the  in  which  the  rest  of  the  community 
hours  of  labor."  is  permitted  to  acquire  and  enjoy  it 
1  See  1  Black.  Com.  189.  is  deprived  of  liberty  in  particuiai*a 
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§  673.  Any  law  which  interferes  with  the  freedom  of  miners 
to  contract  with  their  employers,  and  agree  upon  methods  of 
fixing  compensation  mutually  satisfactory,  is  unconstitutional.^ 

of  primary  importance  to  his  pursuit  the  privileges  or  immunities  of  cit- 
of  happiness.  If  one  man  is  denied  the  izens  of  the  United  States,  nor  shall 
right  to  contract  as  he  has  hitherto  any  state  deprive  any  person  of  life, 
done  under  the  law,  and  as  others  are  liberty  or  property  without  due  pro- 
still  aUowed  to  do  by  the  law,  he  is  cess  of  law,  nor  deny  to  any  person 
deprived  of  both  liberty  and  property  within  its  jurisdiction  the  equal  pro- 
to  the  extent  to  which  he  is  thus  de-  tection  of  the  law.'  It  has  been  held 
prived  of  such  right.  In  line  with  that  a  woman  is  both  a  'citizen 'and 
these  principles  it  has  been  held  that  a  '  person '  within  the  meaning  of 
it  is  not  competent,  under  the  con-  this  section.  Minor  v.  Happersett 
stitution,  for  the  legislature  to  single  (1874),  21  Waa  102.  The  privileges 
out  owners  and  employers  of  a  par-  and  immunities  here  referred  to  are, 
ttcular  class  and  provide  that  they  in  general,  'pre tection  by  the  gov- 
shaU  bear  burdens  not  imposed  on  emment,  with  the  right  to  acquire 
other  owners  of  property  or  employ-  and  to  possess  property  of  every  kind, 
ers  of  labor,  and  prohibit  them  from  and  to  pursue  and  obtain  happiness 
making  contracts  which  other  own-  and  safety,  subject,  nevertheless,  to 
ers  or  employers  are  i)ermitted  to  such  restraints  as  the  government 
make."  may  prescribe  for  the  general  good 
Begarding  the  right  of  the  legisla-  of  the  whole.'  Slaughter-house 
ture  to  restrict  the  power  of  females  Cases  (1872),  16  WalL  86.  As  a  cit- 
to  enter  into  contracts  of  employ-  izen,  woman  has  the  right  to  acquire 
ment,  the  supreme  court  of  Illinois,  and  possess  property  of  every  kind, 
in  the  case  last  quoted  from,  said  con-  As  a  'person'  she  has  the  right  to 
ceming  an  act  prohibiting  their  em-  claim  the  benefit  of  the  constitutional 
ployment  for  more  than  eight  hours  provision  that  she  shall  not  be  de- 
a  day:  "  It  is  not  the  nature  of  the  prived  of  life,  liberty  or  property 
things  done,  but  the  sex  of  the  per-  without  due  process  of  law.  In- 
sons  doing  them,  which  is  made  the  volved  in  these  rights  thus  guaran- 
basis  of  the  claim  that  the  act  is  a  tied  to  heir  is  the  right  to  make  and 
measure  for  the  promotion  of  the  enforce  contracts.  The  law  accords 
public  health.  It  is  sought  to  sustain  to  her,  as  to  every  other  citizen,  the 
the  act  as  an  exercise  of  the  police  natural  right  to  gain  a  livelihood  by 
power  upon  the  alleged  ground  that  intelligence,  honesty  and  industry 
it  is  designed  to  protect  woman  on  in  the  arts,  the  sciences,  the  profes- 
accoimt  of  her  sex  and  physique.  It  sions  or  other  avocation&  Before- 
"^ill  not  be  denied  that  woman  is  en-  the  law  her  right  to  a  choice  of  vo- 
titled  to  the  same  rights  under  the  cations  cannot  be  said  to  be  denied 
constitution  to  make  contracts  with  or  abridged  on  account  of  sex.  In 
reference  to  her  labor  as  are  secured  re  Leach  (1898),  184  Ind.  665.  84  N.  K 
thereby  to  men.  The  first  section  of  R.  641.  The  tendency  of  legislation 
the  fourteenth  amendment  to  the  in  this  state  has  been  to  recognize 
constitution  of  the  United  States  the  rights  of  woman  in  the  particu- 
provides:  'No  state  shall  make  or  lars  here  specified.  The  act  of  1867, 
enforce  any  law  which  shall  abridge  as  above  quoted,  by  the  use  of  th» 

1  Harding  et  aL  v.  People  (1896),  160  HI  459,  43  N.  K  R  624 
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§  674.  The  right  to  contract  not  absolute. —  But  the  right 
to  contract,  while  a  fundamental  social  right,  is  not  so  absolute 
•as  to  be  beyond  all  interference;  it  is  subject  to  certain  restric- 
tions in  the  interest  of  the  community  and  the  individual. 

Referring  to  the  right  to  contract  the  supreme  court  of  Massa« 
•chusetts  said :  ^  "  There  never  has  been  at  any  time  in  Massa- 
chusetts an  absolute  right  in  all  its  inhabitants  to  make  all 
such  contracts  as  they  pleased.  Some  contracts  have  always 
been  held  void  at  common  law,  and  some  contracts  valid  at 
-common  law  have  been  declared  void  by  statute.  Married 
women  at  common  law  were  under  a  general  disability  to  make 
<3on tracts  during  coverture;  and,  although  they  have  been  re- 
cently empowered  by  the  statutes  to  make  contracts  as  if  they 
were  unmarried,  still,  at  the  present  time,  husband  and  wife  can- 
not make  contracts  with  each  other,  and,  if  the  statutes  were 
repealed,  the  powers  of  married  women  to  make  contracts 

words  'he  or  she'  plainly  declares  enough  to  include  married  women 
that  no  woman  shall  be  prevented  and  adult  single  women  as  weU  as 
by  anything  therein  contained  from  minora  As  a  general  thing  it  is  the 
working  as  many  hours  overtime  or  province  of  the  legislature  to  deter- 
•extra  hours  as  she  may  agree,  and  mine  what  regulations  are  necessary 
thereby  recognizes  her  right  to  con-  to  protect  the  public  health  and  se- 
tract  for  more  than  eight  hours  of  cure  the  public  safety  and  welfare, 
work  in  one  day.  An  act  approved  But,  inasmuch  as  sex  is  no  bar,  under 
March  22,  1872,  entitled  'An  act  to  the  constitution  and  the  law,  to  the 
secure  freedom  in  the  selection  of  endowment  of  woman  with  the  fun- 
an  occupation,'  eta,  provides  that  damental  and  inalienable  rights  of 
^  no  person  shall  be  precluded  or  de-  liberty  and  property,  which  include 
barred  from  any  occupation,  profes-  the  right  to  make  her  own  contracts, 
sion  or  employment  (except  military)  the  mere  fact  of  sex  wiU  not  justify 
on  account  of  sex.*  1  Starr  &  Cur.  the  legislature  in  putting  forth  the 
Ann.  Stat,  p^  1056.  The  Married  police  power  of  the  state  for  the  pur- 
Woman's  Act  of  1874  authorizes  a  pose  of  limiting  her  exercise  of  those 
married  woman  to  sue  and  be  sued  rights,  unless  the  courts  are  able  to 
without  joining  her  husband,  and  see  that  there  is  some  fair,  just  and 
provides  that  contracts  may  be  made  reasonable  connection  between  such 
and  liabilities  incurred  by  her  and  limitation  and  the  public  health, 
enforced  against  her  to  the  same  ex-  safety  or  welfare  proposed  to  be  se- 
tent  and  in  the  same  manner  as  if  cured  by  it"  People  v.  Gilson  (1888), 
she  were  unmarried,  and  that  she  109  N.  Y.  889, 17  N.KR848;  Ritchie 
may  receive,  use  and  possess  her  own  v.  People  (1895),  155  IlL  98, 40  N.  E.  R. 
earnings,  and  sue  for  the  same  in  her  454 

own  name  free  from  the  interference       i  Opinion  of  the   Justices,  In  re 

of  her   husband  or   his   creditors.*  House  Bill  Na  1,230  (1895),  108  Mass. 

Bev.  Stat  ni,  ch.  88,  seca  1.  6  and  7.  589,  40  N.  £.  B.  718b 
Section  5  of  the  act  of  1893  is  broad 
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would  be  governed  by  the  common  law.  Marriage  brokage 
4ind  post-obit  bonds  and  covenants  in  restraint  of  trade  some- 
times have  been  held  void.  Minors  at  common  law  are  at  a 
disability  to  make  contracts  except  for  necessaries,  and  this  is 
said  to  be  for  their  protection.  Our  statute  of  frauds  prevents 
the  enforcement  in  the  courts  of  many  kinds  of  contracts,  un- 
less they  are  shown  by  a  writing,  and  prohibits  the  making  of 
<^rtain  contracts,  and  this  statute  was  passed  for  the  protec- 
tion of  persons  against  fraud  and  perjury.  Seamen  sometimes 
have  been  regarded  as  a  class  of  persons  who  could  not  be 
trusted  to  make  their  own  contracts  without  supervision,  and 
statutes  have  been  passed  making  regulations  concerning  their 
wages  and  shipping  contracts.^  Wages  to  a  certain  amount 
due  for  personal  labor  and  services  have  been  exempt  from 
attachment,  probably  on  the  ground  that  it  was  thought  that 
workmen  generally  need  their  wages  for  their  support.  Usury 
laws  furnish  perhaps  the  best  known  illustration  of  the  regu- 
lation by  statute  of  the  price  to  be  paid  for  the  use  of  a  com- 
modity, but  the  validity  of  these  laws  usually  has  been  regarded 
as  an  exception  to  the  general  rule."  * 

The  United  States  supreme  court  spoke  as  follows  regarding 
the  right  to  contract:  •  "While  it  may  be  conceded  that,  gen- 
erally speaking,  among  the  inalienable  rights  of  the  citizen  is 
that  of  the  liberty  of  contract,  yet  such  liberty  is  not  absolute 
and  universal.  It  is  within  the  undoubted  power  of  govern- 
ment to  restrain  some  individuals  from  all  contracts,  as  well  as 
all  individuals  from  some  contracts.  It  may  deny  to  all  the 
right  to  contract  for  the  purchase  or  sale  of  lottery  tickets;  to 
the  minor  the  right  to  assume  any  obligations  except  for  the 
necessaries  of  existence ;  to  the  common  carrier  the  power  to 

1  Rev.  Stat  U.  S.,  tit  53.  an  agreement  to  make  a  wiU  must 

2  "Rev.  Stat  Masa,  tit  12,  entitled  be  in  writing,  are  some  of  the  most 
*  Of  the  Regulation  of  Trade  in  Cer-  recent  instances  in  Massachusetts  of 
tain  Gases,'  show  various  forms  of  the  prohibition  or  regulation  of  con* 
interference  by  the  legislature  with  tracts  by  statute.  The  constitution- 
what  may  be  called  the  freedom  of  ality  of  much  of  this  legislation  never 
trade  or  of  contracts  concerning  the  has  been  questioned,  and,  when  ques* 
sale  of  commodities.  The  regulation  tioned,  it  generally  has  been  sus- 
of  the  subject  of  fire  insurance,  and  tained." 

the  prohibition  of  the  sale  of  oleo-       ^  Frisbie  v.  United  States  (1895X 157 
margarine  made  in  imitation  of  yel-    U.  S.  160, 15  Sup.  Ct  R.  586L 
low  batter,  and  the  requirement  that 
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make  any  contract  releasing  himself  from  negligence;  and,  in- 
deed, may  restrain  all  engaged  in  any  employment  from  any 
contract  in  the  course  of  that  employment  which  is  against 
public  policy.  The  possession  of  this  power  by  government  in 
no  manner  conflicts  with  the  proposition  that,  generally  speak- 
ing, every  citizen  has  a  right  freely  to  contract  for  the  price  of 
his  labor,  services  or  property." 

§  675.  Interferences  of  a  positive  or  negative  character. — 
Interferences  with  the  freedom  to  contract  may  conveniently 
be  distributed  into: 

1.  Interferences  of  a  positive  character. 

2.  Interferences  of  a  negative  character. 

Interferences  with  the  freedom  of  contract  of  a  positive 
character  include  all  legislative  enactments,  regulations  and 
ordinances  which  positively  prohibit  the  making  of  certain 
contracts. 

Interferences  with  the  freedom  to  contract  of  a  negative 
character  include  all  rules  governing  the  law  of  contracts  by 
virtue  of  which  the  courts  decline  to  enforce  certain  contracts 
and  classes  of  contracts. 

The  radical  distinction  between  positive  interferences  and 
negative  interferences  lies  in  the  fact  that  the  former  are  the 
arbitrary  interventions  of  the  legislature,  frequently  made  in 
response  to  popular  prejudices  or  demands  of  a  fleeting  char- 
acter, whereas  interferences  of  a  negative  character  are  mostly 
of  slow  growth  and  development,  and  their  reasonableness  and 
validity  are  exactly  in  proportion  to  the  slowness  of  their  growth 
and  development. 

§  676,  Decisions  sustaining  certain  positive  interferences 
with  the  freedom  to  contract. —  Statutes  affecting  the  free- 
dom of  contract  between  employer  and  employee  have  been 
summarized  under  the  following  heads : 

I.  "  Anti-truck  "  or  "  Store  Order  "  laws,  which  prohibit  the 
payment  of  wages  otherwise  than  in  money. 

II.  "  Fines  Laws,"  prohibiting  the  imposing  of  fines  or  with- 
holding of  wages  on  account  of  imperfections  in  work,  damage 
to  tools  or  machinery,  etc. 

III.  Statutes  regulating  the  time  of  payment  of  wages,  such 
as  "  Weekly  Payment  Laws." 

IV.  Statutes  regulating  hours  of  labor  and  prohibiting  the 
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employment  of  men  for  more  than  a  certain  number  of  hours 
daily. 

V.  Statutes  forbidding  employers  to  require  that  their  em- 
ployees shall  not  be  members  of  any  labor  union  or  similar 
organization.^ 

Even  in  those  states  where  it  has  been  held  that  the  conflict 
between  the  legislative  act  and  some  specific  provision  of  the 
constitution  must  be  clearly  appareijt  before  the  court  will 
declare  the  act  unconstitutional,'  it  is  apparent  that  the  courts 
place  their  own  interpretation  upon  the  language  of  the  con- 
stitution.' 

1  From  the  very  able  argument  in  883,  and  unconstitutional  in  Ex  parte 
favor  of  such  legislation  by  Mr.  F.  C.  Kubach  (1890),  85  CaL  274,  24  Pac.  B. 
l^oodward  in  29  Am.  Law  Rev.  280.  787.  A  law  forbidding  employers 
*^  Anti-truck "  laws  have  been  held  to  interfere  with  the  right  of  em- 
constitutional  in  the  following  cases:  ployees  to  join  labor  unions  was  up- 
Shaffer  et  aL  v.  Mining  Ca  (1880),  55  held  in  Davis  v.  State  (1898),  80  Wkly. 
Md.  74;   Hancock  et  aL  v.  Yaden  Law  BuL  842. 

<1889X  121  Ind-  866^  23  N.  E.  R.  258;       «  Wadsworth  v.  U.  P.  R.  Ckx  (1893), 

Peel  Splint  Coal  Ca  v.  State  (1892),  86  18  Cola  600,  88  Paa  R  515 ;  Piobasco 

W.  Va  802, 15  S.  W.  R 1000.  Li  the  f ol-  v.  Raine  (1898),  50  Ohio  St  878,  84  N. 

lowing  cases  *' anti-truck  laws  "  have  E.  R  586;  Bayman  v.  Black  (1877), 

been    held   unconstitutional:    God-  47  Tex.  558;  Orr  v.  Rhine  (1876),  45 

Charles  v.  Wigeman  (1886),  118  Fa.  Tex.  845;  Corporation  of  Knozville 

St  481,  6  AtL  R  554;  State  v.  Good-  v.  Bird  (1888),  80  Tenn.  126;  People 

AviU  (1889),  88  W.  Va  179, 10  S.  R  R  v.  Rosenberg  (1898),  188  N.  Y.  410,  84 

285;  MiUett  v.  People  (1886),  117  UL  N.  E.  R  285^ 

294,  7  N.  E.  R  681;  Ramsey  v.  People  'In  L^ep  v.  St  L.,  L  M.  &  &  Ry. 
<1892),  141  IlL  880.  82  N.  E.  R  864;  Ca  (1894),  58  Ark.  407, 25  S.  W.  R  75, 
Frorer  V.  People  (1892),  141  III.  171, 81  it  was  said:  "We  have  thus  far 
N.  R*R  895;  State  v.  Loomis  (1898),  115  spoken  of  the  limitations  that  can  be 
Ma  807,  22  S.  W.  R  850.  An  '<  anti-  imposed  on  the  right  to  contract 
fines  law  **  has  been  held  unconstitu-  We  have  seen  that  the  power  of  the 
tional  in  Com.  v.  Perry  (1891),  155  legislature  to  do  so  is  based  in  every 
Mass.  117,  28  N.  K  R  1126.  Laws  case  on  some  condition,  and  not  on 
regulating  the  time  of  payment  of  the  absolute  right  to  control  We 
wages  have  been  held  constitutional  think  it  obvious  that  the  right  to 
In  State  v.  Brown  &  Sharr  Ca  (1892),  contract  cannot  be  limited  by  arbi- 
18  R  L  16,  25  AtL  R  246,  and  uncon*  trary  legislation  which  rests  on  no 
stitutional  in  Braceville  Coal  Co.  v.  reason  upon  which  it  can  be  de- 
People  (1898),  147  UL  66,  85  N.  E.  R  fended;  for,  if  it  could,  the  right 
62;  Leep  v.  St  L.,  L  M.  &  S.  Ry.  Co.  would  cease  to  exist,  and  become  a 
(1894),  58  Ark.  407,  25  a  W.  -R  75.  license  revocable  at  the  will  of  the 
Laws  regulating  hours  of  labor  have  legislature,  and  the  government 
been  upheld  in  People  v.  Phyfe  (1893),  would  become  a  despotism  in  theory, 
136  N.  Y.  55i  82  N.  R  R  978;  Com.  if  not  in  fact  Such  a  power  cannot 
T.  Hamilton  Mfg.  Ca  (1876),  120  Masa  exist,  for,  if  it  could,  it  would  be  sub- 
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§  677.  Positive  interfereDces  by  the  state  with  the  freedom  of 
contract  can  be  jastified  only  upon  the  following  grounds: 

1.  That  sach  interference  is  necessary  to  protect  the  men- 
tally weak  against  the  strong; 

2.  To  protect  either  the  individual  or  the  public  in  matters 
affecting  life,  health  or  morals. 

In  the  protection  of  the  weak  against  the  strong  it  has  been 
very  properly  provided  and  held  that  infants  and  persons  not 
in  the  full  possession  of  their  faculties,  and  persons  under  du- 
ress, shall  not  be  bound  by  disadvantageous  contracts.  But  in 
addition  to  conditions  of  disability  which  are'  well  recognized, 
there  is  a  tendency  to  extend  this  protection  of  the  weak  against 
the  strong,  and  to  class  with  infants  and  persons  of  weak  mind 
practically  the  entire  laboring  population,  and  substitute  for 
their  own  discretion  the  wisdom  of  the  legislature. 

It  is  frequently  urged  in  support  of  the  intervention  of  both 
legislatures  and  courts  on  behalf  of  employees  that  their  situar 
tion,  as  compared  with  the  situation  of  the  employer,  is  one  of 
great  disadvantage;  that,  in  short,  it  is  akin  to  that  of  parties 
under  duress,  or  of  infants  or  of  women;  that  therefore  it  is 
necessary  for  the  legislature  to  intervene  and  dictate  the  terms 
upon  which  employers  and  employees  may  contract,  and  to  pro- 
hibit contracts  which  the  legislature  in  its  wisdom  may  deem 
disadvantageous  to  the  employee. 

Undoubtedly  in  many  cases  employees  are  at  a  disadvantage 
in  contracting  with  their  employers,  but  in  these  days  of  labor 
unions  and  organizations  and  restrictions  upon  the  rights  of 
employers  to  organize,  the  disadvantage  is  not  entirely  upon 
one  side;  and  even  if  it  were,  it  is  a  matter  for  serious  de- 
bate and  consideration  to  what  extent  the  legislature  should 
be  permitted  to  attempt  to  correct  evils  which  are  obvioualy 
incidental  to  an  individualistic  as  distinguished  from  a  com- 
munistic form  of  social  organization. 

Every  man  who  has  anything  to  sell  and  is  under  any  imme- 

-versive  of  the  right  to  enjoy  and  de-  public  interest,  or  duty  to  person,  to 
fend  liberty,  to  acquire  and  possess  society  or  government,  and  the  par- 
property  and  to  pursue  happiness,  ties  are  capable  of  contracting,  there 
declared  to  be  inalienable  by  the  is  no  condition  existing  upon  which 
constitution  of  this  state.  When  the  the  legislature  can  interfere  for  the 
subject  of  contract  is  purely  and  ex-  purpose  of  prohibiting  the  contract 
closively  private^  unaif ected  by  any  or  controlling  the  terms  thereof 
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diate  neoessitj  for  selling  it  is  at  a  disadvantage  as  compared 
with  the  man  who  desires  to  buybnt  is  under  no  immediate 
necessity  for  parchasing.  It  is  impossible  to  conceive  a  con- 
tract made  between  two  parties  standing  upon  a  plane  of  abso- 
lute equality,  neither  possessing  the  slightest  advantage  over 
the  other;  and  if  masses  of  the  community  are  to  be  considered, 
it  is  quite  probable  that  the  farmers  of  the  country  in  selling 
their  produce  each  year  labor  under  as  much  compulsion  and 
at  as  great  a  disadvantage  as  laborers  considered  as  a  class; 
the  times  at  which  farmers  are  practically  compelled  to  dispose 
of  the  results  of  a  yearns  labor  are  well  known,  and  there  is  not 
a  city  or  village  in  the  land  that  does  not  take  full  advantage 
of  the  f  armer^s  necessities.  Frequently  he  is  compelled  to  accept 
trade  in  exchange  for  whatever  he  brings  to  town,  and  so  far 
as  the  prices  of  his  produce  and  grain  are  concerned,  he  has 
practically  little  or  nothing  to  say.  Per  contra^  the  employee 
is  at  times  in  a  position  of  decided  advantage  and  dictates  his 
own  terms  of  employment.  In  good  seasons  farmers  realize 
this  to  their  cost  at  harvest  times;  and  manufacturers  having 
more  orders  than  they  can  fill,  frequently  experience  difficulty 
in  securing  employees,  except  upon  terms  which  are  practically 
prohibitory.  It  is  matter  of  common  knowledge  that  in  many 
industries,  within  the  past  two  years,  labor  unions  and  organi- 
zations have  taken  advantage  of  the  extraordinary  demand  for 
all  staple  products  and  dictated  new  terms  of  employment,  or- 
dering strikes  in  the  event  of  the  terms  being  refused.  In  times 
of  depression  laborers  are  at  a  disadvantage;  in  times  of  great 
activity  and  prosperity  the  laborer  is  frequently  in  a  position 
of  very  great  advantage;  and  whatever  the  times  or  conditions 
it  is  human  nature  to  seize  whatever  advantages  the  situation 
affords. 

Interference  with  the  freedom  to  contract  cannot  be  justified 
upon  the  ground  that  one  party  or  one  class  is  at  a  disadvan- 
tage as  compared  with  the  other  contracting  party,  unless  the 
disadvantage  is  of  such  a  mental  character  as  to  make  it  highly 
probable  that  any  contract  entered  into  would  not  be  the  meet- 
ing of  free  and  independent  minds. 

§  678.  All  positive  interferences  with  the  freedom  to  con- 
tract which  are  not  founded  specifically  upon  mental  inequali- 
ties must  fall  within  the  legitimate  exercise  of  the  police  power 


70^  CONTRACTS   IN   BESTBAINT  OF  TBADB.  [§  678. 

for  the  protection  of  life,  health  or  morals,  otherwise  they  are 
unconstitutional  and  void.^ 

Unless  all  positive  interferences  with  the  freedom  to  contract 
find  their  justification  in  either  the  mental  inequality  of  the 
parties  or  in  the  legitimate  exercise  of  the  police  power,  then 
the  legislature  is  at  liberty  to  correct  any  real  or  imaginary 
economic  disadvantage  that  may  exist.  If  it  is  a  sufficient  rea- 
son for  holding  void  a  law  regulating  the  time  and  mode  of 
payment  of  wages,  that  in  making  the  contract  of  employment 
the  employee  is  at  such  a  disadvantage  as  compared  with  his 
employer  that  the  state  must  intervene  and  make  the  contract 
for  him,  where  is  such  intervention  to  stop?  The  same  con- 
sideration would  lead  the  state  to  intervene  and  dictate  the 
terms  in  every  case  of  contract,  for  in  no  case  is  it  conceivable 
that  both  sides  could  be  in  a  position  of  absolute  equality. 

In  holding  unconstitutional  a  law  requiring  private  individuals 
or  partnerships  to  make  weekly  payment  of  wages,  the  supreme 
court  of  Massachusetts  said :  ^  ^'  It  is  well  known  that  in  some 
of  the  states  of  this  country,  legislation  similar  to  that  proposed 
has  been  held  unconstitutional  by  the  courts,  sometimes  on  the 
ground  that  it  is  partial  in  its  character,  but  more  frequently 
on  the  ground  that  it  interferes  with  what  is  called  the  liberty 
of  contract,  which,  it  is  said,  either  as  a  privilege  or  as  prop- 
erty, is  secured  to  the  inhabitants  of  a  state  by  its  constitution 
or  by  the  constitution  of  the  United  States.  In  some  of  these 
decisions  a  distinction  has  been  suggested  or  made  between  the 
rights  of  natural  persons  and  the  rights  of  corporations,  and 
such  legislation  has  been  deemed  valid  with  respect  to  corpo- 
rations whose  charters  were  subject  to  alteration,  amendment 
or  repeal  by  the  legislature,  or  which,  being  foreign  corpora- 
tions, were  permitted  to  do  business  in  the  state  under  such 
conditions  as  the  legislature  might  impose,  while  the  legisla- 
tion has  been  deemed  void  with  respect  to  natural  persons." 

1  In  so  far  as  the  laws  against  usury  and  for  this  very  reason  their  utility 

may  be  considered  an  exception  to  may  well  be  questioned;  in  so  tax  as 

this  proposition,  it  may  be  said  that  they  are  enforced  they  probably  work 

such  laws  are  of  a  very  general  char-  more  evil  than  good, 

acter  and  are  very  generally  and  ^  Opinion  of  the   Justices,  In  re 

very  easily   evaded.     Undoubtedly  House  BiU  No.  1,230  (1895),  163  Majss. 

they  affect  the  freedom  of  the  bor-  589,  40  N.  K  R  7ia 
rower  to  contract  with  the  lender. 
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The  right  of  the  legislature  to  pass  laws  dictating  the  terms 
upon  which  corporations  shall  contract  with  their  employees 
has  been  upheld  where  there  was  reserved  to  the  legislature 
the  right  to  alter  or  amend  the  charters  of  corporations.  For 
instance,  it  has  been  said :  "  The  acceptance  by  the  corporation 
of  a  charter  with  the  reservation  of  right  to  alter  and  amend 
made  that  provision  a  part  of  the  contract,  which,  as  between 
the  legislature  and  it  as  a  private  corporation,  it  must  be  un- 
derstood to  be.  A  corporation  has  no  inherent  or  natural  rights 
like  a  citizen.  It  has  no  rights  but  those  which  are  expressly 
conferred  upon  it,  or  are  necessarily  inferable  from  the  pow- 
ers actually  granted,  or  such  as  may  be  indispensable  to  the 
exercise  of  such  as  are  granted.  A  private  corporation  is 
only  a  j'T^o^'-individual,  the  pure  creation  of  the  legislative 
will,  with  just  such  powers  as  are  conferred  expressly  or  by 
necessary  implication  and  none  others."^  This  extraordinary 
reasoning,  followed  to  its  logical  conclusion,  would  permit  a 
legislature  to  deprive  a  corporation  of  the  right  to  contract 
entirely;  for  if  legislation  which  the  court  concedes  to  be  im- 
constitutional  if  applied  to  an  individual  or  a  partnership  is  to 
be  justified  as  an  amendment  to  the  charter  of  a  corporation, 
it  is  difficult  to  see  where  the  line  can  be  drawn.^ 

1  Shaffer  et  aL  v.  Union  Mining  Ca  advisable,  which  regulations  and  pro- 
(1880),  55  Md.  74  visions  shaU  be  binding  on  any  and 

2  In  Braceville  Coal  Ca  v.  People  all  corporations  formed  under  this 
(1893),  147  IlL  66, 35  N.  E.  R.  62,  it  was  act'  It  is  said  this  section  entered 
urged  that  an  act  providing  for  into  and  formed  a  part  of  the  con- 
weekly  payment  of  wages  by  corpo-  tract  under  which  the  grant  of  the 
rations  was  valid  as  an  exercise  of  corporate  franchise  was  conferred 
the  general  power  reserved  to  the  upon  appellant  company,  it  having 
state  to  amend  charters  of  corpora-  been  organized  under  the  general 
tions  organized  under  the  general  law.  It  was  expressly  held  that  the 
act.  In  response  to  this  contention  reservation  of  the  right  to  alter, 
the  court  said :  *'  But  treating  the  re-  amend  or  repeal  the  charter  entered 
striction  as  affecting  the  corporation  into  and  formed  a  part  of  the  con- 
only,  it  is  insisted  that  the  reserva-  tract  between  the  state  and  the  co]> 
tion  of  authority  by  the  general  as-  poration  chartered  under  the  consti- 
sembly,  in  section  9  of  the  general  tution  of  1848,  and  that  the  power 
incorporation  act  (Rev.  St,  ch.  32),  au-  reserved  might  be  constitutionally 
thorized  the  passage  of  the  act  in  exercised  (Butler  v.  Walker  (1875), 
question.  That  section  provides :  *The  80  111.  845) ;  and  undoubtedly  the  same 
general  assembly  shall  at  all  times  construction  should  be  placed  upon 
have  power  to  prescribe  such  regrula-  the  reservation  of  power  in  the  sec- 
tions and  provibions  as  it  may  deem  tion  quoted.    But  by  section  1  of 

45 
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§  679.  Tbe  police  power, — In  its  broadest  sense  the  police 
power  is  the  right  of  tbe  state  to  prescribe  such  regulations  as 
are  essential  for  the  peace,  order  and  protection  of  the  com- 
munity, and  for  the  preservation  of  life,  health  and  morals. 

The  police  power  of  the  state  can  be  exercised  only  in  mat- 
ters which  affect  the  peace  and  order  of  the  community  or  tbe 
life,  health  and  morals  of  individuals. 

It  is  needless  to  dwell  upon  the  exercise  of  the  police  power 
in  preserving  peace  and  order  in  the  community,  as  the  power 
of  the  state  and  various  political  subdivisions  in  that  respect  is 
beyond  question  and  fairly  well  outlined. 

For  preserving  the  health  of  the  community,  police  regula- 
tions concerning  the  slaughtering  of  cattle,  pollution  of  water, 
adulteration  of  foods,  regulation  of  cemeteries,  licensing  of 
physicians  and  dentists,  and  regulating  generally  all  dangerous 
and  obnoxious  professions  and  callings,  have  been  upheld  as 
constitutional. 

For  preserving  tbe  morals  of  the  community,  laws  and  regu- 
lations affecting  lotteries,  sales  of  injurious  drugs  and  instru- 
ments, intoxicating  liquors  and  objectionable  books  and  pictures, 
have  been  upheld. 

Laws  affecting  the  keeping  of  dogs  and  animals  in  cities, 
and  regulations  concerning  the  construction  and  repairing  of 

artiole  U  of  the  oonstitution  it  is  By  the  general  incorporation  law 
provided:  'No  corporation  shall  be  appellant  company  was  granted  the 
created  by  special  laws,  or  its  charter  right  to  contract  as  a  corporation  in 
extended, changed  or  amended;  .  •  .  and  about  the  business  for  which  it 
but  the  general  assembly  shall  pro-  was  organized.  A  restriction  of  its 
vide^  by  general  laws,  for  the  or-  rk;ht  to  thus  contract  is  neoessa- 
ganization  of  all  corporations  here-  nly  an  amendment  or  change  of  its 
after  to  be  created.  The  manifest  corporate  powers  and  functions  ~ 
intention  of  this  provision  of  the  con-  of  its  charter.  If,  therefore,  the  re- 
stitution was  to  require  not  only  the  striction  is  held  to  fall  within  the 
creation  of  corporations,  but  amend-  power  reserved  in  section  9  of  the 
menta  to  charters  of  those  existing,  act,  it  must,  in  view  of  tbe  constitu- 
to  be  made  by  general  laws,  appli-  tioual  provision,  be  construed  as  re- 
cable  alike  to  all  occupying  like  cir-  serving  the  power  to  prescribe  such 
cumstanoes  and  existing  under  the  regulations  and  provisions  as  the 
same  conditions;  and  it  necessarily  legislature  may  deem  advisable  by 
foUows  that  special  acts,  applying  to  general  law.  The  act  under  consid- 
particular  corporations  only  and  not  eration,  not  being  a  general  law,  is, 
to  the  general  body  of  corporations  therefore,  not  a  warranted  exercise 
created  imder  the  act,  ^ould  fall  in  of  power." 
with  the  prohibition  of  this  section. 
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buildings,  tenement  houses,  apartments,  and  laws  concerning 
nuisances  generally  have  been  sustained  as  within  the  police 
power. 

§  680.  The  right  to  regulate  the  charges  of  ferrymen,  com- 
mon carriers,  hackmen,  etc.,  has  often  been  urged  as  a  part  of 
the  police  power,  but  this  right  of  the  state  to  interfere  with 
the  freedom  of  a  party  to  contract,  who  devotes  his  property 
to  quasi-puhlic  uses,  rests  upon  considerations  radically  differ- 
ent from  those  urged  in  support  of  the  police  power. 

Where  a  party  devotes  his  property  to  quasi-^xxblio  uses,  such 
as  establishing  a  public  elevator,  keeping  an  inn,  operating  a 
ferry,  etc.,  the  legislature  can  to  a  certain  extent  control  his 
freedom  to  contract,  and  dictate  reasonable  terms  upon  which 
he  shall  do  business  with  the  public  without  discrimination.^ 

It  is  also  clearly  settled  that  for  the  protection  of  the  public 
health  and  to  protect  the  public  against  fraud  the  legislature 
may  interfere  with  the  operation  of  an  individual's  business, 
and  prevent  him  from  buying  and  selling  freely.* 

Common  carriers  and  telegraph  companies  cannot  always  stip- 
ulate for  exemption  from  responsibilities  for  the  negligence  of 
themselves  and  their  servants;  their  right  to  contract  in  this 
respect  is  limited  for  reasons  affecting  the  general  good.' 

iMunn  T.  lUinois  a876X  94  U.  a  see  Davis  v.  State  (1880),  68  Ala.  58; 

113;  Budd  v.  New  York  (1892),  143  Mangan  v.  State  (1884),  76  Ala,  60; 

U.  a  517,  13  Sup.  Ct  468;  Dow  v.  State  v.  Moore  (1889X  104  N.  C.  71^ 

Beidleman  (1888),  125  U.  a  680,  8  10  a  E.  R.  143;  Butchers'  Union,  eta 

Supi  Ct  1028;  Id.,  49  Ark  325, 5  a  W.  Ca  v.  Crescent  City,  etc.  Ca  (1888), 

R.  297;    Mayor,  etc.    of   Mobile   y.  Ill  U.  a  746,  4  Sup.  Ct  632;  Boston 

Yuille  (1841),  8  Ala.  137;  Spring  Val-  Beer  Ca  v.  Massachusetts  (1877),  97 

ley  Water-works  v.  Schottler  (1884),  U.  a  25;  Herdio  v.  Roessler  (1888), 

110  U.  a  347,  4  Sup.  Ct  4a  109  N.  Y.  127,  16  N.  Kit  198;  Brech- 

«PoweU  ▼.  CoHL  (1886),  114  Pa.  St  bill  v.  Randall  (1885),  102  Ind.  528,  1 

265, 7  AtL  R  918;  Id.  (1887),  127  U.  a  N.  E.  R  362. 

678,  8  Sup.  Ct  992, 1257;  State  v.  Ad-  Regarding  the  right  of  the  state  to 

dington  (1882X  12  Ma  App^  214*  77  interfere  with  the  liberty  of  contract 

Ma  110.  in  occupations  in  which  the  public 

'St  Lb,  L  M.  &  a  Ry.  Ca  v.  Lesser  have  an  interest  or  upon  which  there 

(1885),  46  Ark.  236;  Liverpool  &  G.  is  impressed  a  public  use,  the  supreme 

W.  Steam   Ca  v.  Phenix  Ins.  Ca  court  of  West  Virginia  (State  v.  Good- 

(1889),  129  U.  a  897,  9  Sup.  Ct  469;  will  et  aL  (1889),  33  W.  Va.  179,  10  a 

Western   Union   TeL   Ca  v.  Short  E.R  285)  said:  *•  In  Munn  v.  Illinois 

(1890X  58  Ark.  484,  14  a  W.  R  649.  (1876),  94  U.  S.  113,  and  other  cases 

For  additional  illustrations  of  valid  involving  the  same  questions,  the 

limitations  to  the  right  to  contract,  supreme  court  of  the  United  States 
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§  681.  Scope  of  the  police  poiver, —  Any  extension  of  the 
police  power  beyond  the  preserving  of  peace  and  order  in  the 
community  and  the  protection  of  life,  health  and  morals  of  the 
individual  is  a  departure  so  radical  as  to  be  absolutely  destrnc- 

has  held  that  persons  or  corporations  amples  we  have  given  that  the  regu- 
engaged  in  occupations  in  virhich  the  lation  of  contracts  hj  statute,  not 
public  have  an  interest  or  use  may  amounting  to  a  determination  of 
be  regulated  by  statute.  But  the  rates  or  prices,  has  not  been  confined 
reasons  assigned  for  these  decisions  to  public  employments,  or  to  busi- 
are  that  the  public  has  a  use  in  these  ness  vrhlch  may  be  said  to  be  affected 
occupations,  and  that  the  persons  en-  with  a  distinct  public  interest  The 
gaged  in  them  are  in  the  exercise  of  legislation  on  this  subject  relates  to 
a  public  franchise,  or  special  privi-  a  great  variety  of  contracts,  and  has 
leges  not  enjoyed  by  others  not  so  been  passed,  some  of  it  to  promote 
engaged;  that  their  business  implies  the  public  health  or  the  public  mor- 
a  trust  and  public  duty,  and  that  the  als  or  the  public  convenience,  some 
government  has,  therefore,  the  power  of  it  for  the  protection  of  individuals 
to  see  that  this  trust  is  not  abused,  against  fraud,  and  some  of  it  for  the 
and  that  the  duty  imposed  by  it  is  protection  of  classes  of  individuals 
properly  performed  On  this  princi-  against  unfair  or  unconscionable 
pie  statutes  have  been  upheld  which  dealing.  The  considerations  which 
regulate  the  charges  of  railroad  com-  may  influence  the  legislature  to  de- 
panies  and  other  common  carriers,  ele-  termine  what  legislation  of  this  char- 
vator,  telephone,  telegraph  and  other  acter  is  required  by  good  public 
companies,  hackmen,  warehouse-  policy,  or,  in  the  words  of  the  con- 
men,  owners  of  water-mills,  eta  But  stitution,  what  laws  are  *  for  the  good 
we  are  aware  of  no  well-considered  and  welfare  of  this  commonwealth 
case  in  which  a  statute  has  been  up-  and  for  the  government  and  order- 
held  that  undertook  to  regulate!  the  ing  thereof,  and  of  the  subjects  of 
dealings  between  employer  and  em-  the  same,'  are  not  for  us  to  weigh, 
ployee,  even  in  this  class  of  occupa-  except  so  far  as  may  be  necessary  to 
tions,  much  less  in  cases  that  are  not  determine  whether  the  legislation 
impressed  with  a  public  trust  or  proposed  is  repugnant  or  contrary 
duty."  to  the  constitution.  The  legislation 
"The  decisions  of  various  courts  on  similar  subjects  in  Great  Britain 
of  this  country  upon  the  authority  and  in  other  foreign  countries  which 
of  the  legislature  of  a  state  to  pre-  have  no  written  constitutions  limit- 
scribe  rates  for  transportation  by  ing  the  powers  of  the  legislature  is 
railroad  companies,  and,  in  some  in-  not  in  all  respects  pertinent  to  the 
stances,  for  the  use  of  elevators,  have  present  inquiry ;  but,  considering  the 
proceeded  on  the  ground  that  these  history  of  legislation  in  England  con- 
were  public  employments;  and  it  is  cerning  servants  or  laborers  from 
implied  in  all,  or  nearly  all,  of  these  the  earliest  times,  and  the  statutes 
decisions  that  the  legislature  could  which  in  modern  times  have  been 
not  constitutionally  prescribe  the  passed  in  several  foreign  countries 
rates  of  compensation  to  be  paid  for  and  in  many  of  the  states  of  this 
services  or  for  the  use  of  property  in  country  regulating  the  employment 
exclusively  private  employments.  It  of  laborers  in  factories,  we  cannot 
is  manifesty  however,  from  the  ex-  say,  as  matter  of  law,  that  the  leg- 
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tive  of  all  limitations  upon  the  exercise  of  the  power.  If  the 
state  can  go  beyond  considerations  affecting  the  peace  and 
order  of  the  community  and  the  life,  health  or  morals  of  the 
individual,  and  intervene  for  reasons  of  a  purely  social  or  eco- 
nomic nature,  then  there  are  no  limitations  whatsoever  upon  the 
power  of  legislatures  to  intervene  and  in  their  discretion  dic- 
tate terras  upon  which  various  contracts  shall  be  made  and 
different  occupations  pursued. 

When  it  was  urged  that  a  law  prohibiting  mining  companies 
from  keeping  or  controlling  a  truck-store  or  shop  for  furnish- 
ing supplies,  clothing,  groceries,  etc.,  to  employees  was  the 
legitimate  exercise  of  the  police  power,  it  was  very  well  said  * 
that  such  law  had  nothing  to  do  with  the  processes  of  mining 
or  manufacturing,  that  it  did  not  tend  in  any  manner  to  ren- 
der the  work  less  perilous  or  less  laborious;  in  short,  that  it 
did  not  affect  the  life,  health  or  morals  of  those  employed  in 
mines,  and  therefore  could  not  be  legitimately  held  to  be  within 
the  police  power  of  the  state.^ 

islation  proposed  is  so  plainly  not  the  remedy,  it  does  not  impair  the 

wholesome  or  reasonable  that  the  right  itself.  Cooley's  Const.  Lim.  (1st 

general  court  may  not  judge  it  to  ed.),  361.    So,  under  what  is  denom- 

be  for  the  good  and  welfare  of  the  inated  the  '  police  power,'  laws  may 

commonwealth."      Opinion   of   the  be  constitutionally  enacted  imposing 

Justices,  In  re  House  Bill  No.  1,230  new  burdens  on  persons  and  property, 

(1895),  163  Mass.  589,  40  N.  £L  R.  7ia  and  restricting  personal  rights  of  en- 

J  Frorer  et  aL  v.  People  (1892),  141  joyment  of  property,  where,  in  the 

HL  171,  31  N.  K  R  895.  opinion  of  the  general  assembly,  the 

2  Referring  to  the  police  power  and  public  welfare  demands  it, —  under 
various  regulations  of  private  rights,  which  may  be  instanced  license  laws, 
the  supreme  court  in  this  case  said:  laws  or  ordinances  fixing  fire  limits, 
'*  Other  instances  of  statutory  regu-  quarai^tine  laws,  laws  imposing  Ha- 
lations of  private  rights  are,  in  lien  bility  upon  masters  on  account  of 
laws  in  favor  of  homesteaders,  me-  death  or  injury  of  servants,  laws  re- 
chanics,  etc.:  limitation  laws;  the  quiring  dangerous  machinery  to  be 
statute  of  frauds  and  other  statutes  so  guarded  and  used  as  to  avoid  inju- 
relating  to  evidence;  laws  in  regard  ries  to  others,  laws  to  prevent  mo- 
to  pleadings;  exemption  laws  and  nopolies,  extortions  and  fraudulent 
insolvent  laws.  But  these  all  relate  impositions,  and,  in  general,  all  laws 
not  to  the  power  to  contract  in  re-  whereby  one  person  is  prohibited 
gard  to  matters  of  general  right,  but  from  so  using  his  liberty  or  property 
to  the  remedy  for  the  enforcing  of  as  to  injure  or  endanger  the  liberty 
contracts,  as  to  which  the  legislature  of  another.  Cooley's  Oonst.  Lim. 
may  make  such  regulations  as  the  (1st  ed.),  5C7." 

public  welfare  seems  to  demand,  so       Again  it  has  been  said:  ''The  po- 

long  as,  under  pretense  of  regulating  lice  power  is  limited  to  enactments 
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"Where  the  requirements  of  aa  act  or  regulation  under  con- 
sideration have  no  tendency  to  insure  personal  safety  or  pro- 
tect property,  and  no  reference  to  the  safety  or  welfare  of 
society,  they  do  not  fall  within  the  police  power.^ 

The  rights  of  property  cannot  be  invaded  under  the  guise  of 
a  police  regulation  for  the  promotion  of  health  when  it  is  clearly 
apparent  that  such  is  not  the  object  and  purpose  of  the  act  or 
regulation.^ 

A  law  prohibiting  the  operation  of  barber  shops  on  Sunday 
is  void  as  an  unconstitutional  discrimination  between  classes, 
and  if  urged  as  a  sanitary  measure  it  does  not  fall  within  the 
police  power,  since  it  has  no  reference  to  the  health,  safety  and 
welfare  of  society.' 

having  reference  to  the  comfort,  the  43  N.  R  R  1108.  In  this  case  the 
safety  or  the  welfare  of  society,  and  supreme  court  said:  **  It  wiU  not  and 
under  guise  of  it  a  person  cannot  be  cannot  be  claimed  that  the  law  in 
deprived  of  a  constitutional  right,  question  was  passed  as  a  sanitary 
It  is  imposs'ble  that,  under  that  measure,  or  that  it  has  any  relation 
power,  what  is  lawful  if  done  by  A.,  whatever  to  the  health  of  society. 
if  done  by  R  cannot  be  a  misde-  As  has  been  heretofore  seen,  as  a  gen- 
meanor,  the  circumstances  and  con-  eral  rule  a  police  regulation  has  ref- 
ditions  being  the  same.  Theoretically  erence  to  the  health,  comfort,  safety 
there  is  among  our  citizens  no  infe-  and  welfare  of  society.  How,  it  may 
rior  class,  other  than  that  of  those  be  asked,  is  the  health,  comfort, 
degraded  by  crime  or  other  vicious  safety  or  welfare  of  society  to  be  in- 
indulgences  of  the  passions.  Those  juriously  affected  by  keeping  open  a 
who  are  entitled  to  exercise  the  elect-  barber  shop  on  Sunday?  It  is  a  mat- 
ive  franchise  are  deemed  equals  be-  ter  of  common  observation  that  the 
fore  the  law,  and  it  is  not  admissible  barber  business,  as  carried  on  in  this 
to  arbitrarily  brand,  by  statute,  one  state,  is  both  quiet  and  orderly.  In- 
class  of  them,  without  reference  to  deed  it  is  shown  by  the  evidence  in- 
and  wholly  irrespective  of  their  act-  corporated  in  the  record  that  the 
ual  good  or  bad  behavior,  as  too  un-  barber  business,  as  conducted,  is 
scrupulous,  and  the  other  class  as  too  quiet  and  orderly, —  much  more  so 
imbecile  or  timid  and  weak,  to  exer-  than  many  other  departments  of 
cis3  that  freedom  in  contracting  business.  In  view  of  the  nature  of 
which  is  allowed  to  all  others."  From  the  business  and  the  manner  in 
opinion  of  supreme  court  in  Frorer  which  it  is  carried  on  it  is  difficult 
et  al.  V.  People  (1892),  141  IlL  171,  31  to  perceive  how  the  rights  of  any 
N.  E.  R  395.  person  can  be  affected  or  how  the 

1  Millett  V.  People  (1886),  117  IlL  294,  comfort  or  welfare  of  society  can  be 
7  N.  £.  R  631.  disturbed.    If  the  act  were  one  cal- 

2  Austin  V.  Murray  (1834),  16  Pick,  culated  to  promote  the  health,  com- 
121.  See  also  Inhabitants  of  Water-  fort,  safety  and  welfare  of  society, 
town  V.  Mayo  (1872),  109  Mass.  319;  then  it  might  be  regarded  as  an  exer- 
In  re  Jacobs  (1885),  98  N.  Y.  9a  cise  of  the  police  power  of  the  state." 

3  Eden  v.  People  (1896),  161  111.  290, 
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"The  police  power  of  the  state  is  that  power  which  enables 
it  to  promote  the  health,  comfort,  safety  and  welfare  of  society. 
It  is  very  broad  and  fat  reaching,  but  it  is  not  without  its  limita- 
tions. Legislative  acts  passed  in  pursuance  of  it  must  not  be  in 
conflict  with  the  constitution,  and  must  have  some  relation  to 
the  ends  sought  to  be  accomplished, —  that  is  to  say,  to  the  com- 
fort, welfare  or  safety  of  society.  Where  the  ostensible  object 
of  an  enactment  is  to  secure  the  public  comfort,  welfare  or 
safety,  it  must  appear  to  be  adapted  to  that  end.  It  cannot 
invade  the  rights  of  person  and  property  under  the  guise  of  a 
mere  police  regulation,  when  it  is  not  such  in  fact;  and  where 
such  an  act  takes  away  the  property  of  a  citizen  or  interferes 
with  his  personal  liberty,  it  is  the  province  of  the  courts  to  de- 
termine whether  it  is  really  an  appropriate  measure  for  the 
promotion  of  the  comfort,  safety  and  welfare  of  society."  ^ 

§  682.  While  it  is  entirely  competent  for  legislatures  to  adopt 
suitable  regulations  regarding  the  employment  of  children  and 
females  in  occupations  which  are  detrimental  to  life  and  health, 
or  which  are  demoralizing,  it  is  not  competent  for  the  state  in 
the  exercise  of  its  police  power  to  pass  a  law  prohibiting  the 
employment  of  females  in  any  factory  or  workshop  for  more 
than  eight  hours  a  day,  since  such  a  limitation  has  no  reason- 
able connection  w^ith  the  preservation  of  life,  health  or  morals 
of  the  individuals  in  question.* 

^From  opinion  of  the  supreme  court  woman  over   the  age   of  eighteen 

of  Illinois,  in  Ritchie  V.  People  (1895),  years  should  be  employed  by  any 

loo  IlL  98,  40  N.  £.  R.  454  person,  firm  or  corporation  in  any 

2  Ritchie  t.  People,  supra.  Refer-  manufacturing  establishment  more 
ring  to  certain  authorities  cited  in  than  ten  hours  in  any  one  day  was 
support  of  the  opposing  contention,  valid.  But  under  the  constitution 
the  supreme  court  of  Illinois  said:  of  Massachusetts,  article  4.  section  1, 
"  We  are  also  referred  to  statements  the  legislature  lias  power  to  ordain 
made  in  some  of  the  text-books  to  all  manner  of  wholesome  and  rea- 
the  effect  that  the  legislature  may  sonable  statutes,  with  or  without 
limit  the  hours  of  labor  of  women  penalties,  not  repugnant  to  the  con- 
in  manufacturing  establishmenta  stitution,  *  as  they  shall  judge  to  be 
Parker  &  Worthington's  Public  for  the  good  and  welfare  of  the  com- 
Health  and  Safety,  sec.  260.  These  monwealth,  and  for  the  governing 
statements  appear  to  be  based  en-  and  ordering  thereof,  and  of  the  sub- 
tirely  upon  the  decision  of  the  su-  jects  of  the  same.'  The  decision 
premecourt'of  Massachusetts.  Com-  referred  to  was  evidently  made  in 
mon wealth  v.  Hamilton  Mfg.  Ckx  viewof  the  large  discretion  so  vested 
(1B76I,  120  Mass.  383,  where  it  was  in  the  legislative  branch  of  the  gov- 
held  that  an  act  providing  that  no  ernment,  and  it  was  said  that  the 
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When  a  health  law,  passed  in  the  exercise  of  the  police 
power,  is  phallenged  as  unconstitutional  on  the  ground  that  it 
arbitrarily  interferes  with  personal  liberty  and  private  prop- 
erty, the  courts  must  be  able  to  see  that  it  has  some  relation 
to  the  public  health,  and  that  the  public  health  is  the  only  end 
aimed  at,  otherwise  it  is  unconstitutional.* 

§  683.  In  a  case  involving  the  validity  of  an  ordinance  di- 
rected against  department  stores,  and  which  provided  that  it 
should  be  unlawful  for  any  party  engaged  in  selling  dry  goods 
and  certain  other  articles  to  sell  meat,  fish  and  similar  products, 
it  was  said :  ^  "  The  ordinance  is  also  an  attempted  interference 
by  the  city  with  rights  guarantied  to  the  defendant  by  the 
constitutions  of  the  United  States  and  of  this  state.  The  ques- 
tions involved  are  not  new.  They  have  been  before  this  and 
other  courts  throughout  this  country  in  numerous  cases,  and 
the  rights  of  the  citizen,  as  against  such  interference,  have  been 
frequently  defined  and  uniformly  upheld.    These  constitutions 

act  might  be  maintained  as  a  health  reasoning  of  the  opinion  in  the  Massa- 

or  police  regulation,  because  the  leg-  chusetts  case  cited  does  not  seem 

islature  deemed  tlie  employment  of  to  us  to  be  sound.    It  assumes  that 

manufacturing  dangerous  to  healtli.  there  is  no  infringement  upon  the 

But  the  Massachusetts  case  is  not  in  employer's  right  to  contract,  because 

line  with  the  current  of  authority,  as  he  may  employ  as  many  persons  or  as 

it  assumes  that  the  police  power  is  much  labor  as  he  choos-3S,  nor  upon 

practicaUy  without  limitation.    As  the  employee's  right  to  contract,  be- 

has  already  been  stated,  the  legisla-  cause  she  may  labor  as  many  hours 

ture  cannot  so  use  that  power  as  to  as  she  chooses  in  some  other  occupa- 

invade  the  fundamental  rights  of  tion  than  that  specified  in  the  stat- 

the  citizen,  and  it  is  for  the  courts  ute.    This  is  a  begging  of  the  ques- 

to  decide  whether  a  measure,  which  tion.    The  riglit  to  contract  would 

assumes  to  have  been  passed  in  the  be  valueless  if  it  could  not  be  exer- 

interest  of  the  public  health,  really  cised  with  reference  to  the  particu- 

*  relates  to  and  is  convenient  and  lar  subject-matter  in  hand.    If  its 

appropriate  to  promote  the  public  exercise  is  forbidden  between  two 

health.-    In  re  Jacobs  (1885),  98  N.  Y.  persons  competent  to  contract,  and 

98;  People  v.  Gillson  (1888),  109  N.  Y.  concerning  a  lawful  subject  of  con- 

389,  17  N.  R  It  34S.    We  have  said  tract,  it  is  none  the  less  abridged  he- 

(Lake   View  v.   Bosehill  Cem.  Ca  cause  other  persons  may  be  permit- 

(1873).  70  III  191) :  '  As  a  general  prop-  ted  to  contract  or  because  the  same 

osition,  it  may  be  stated  it  is  the  personsmaybeat  liberty  to  contract 

province  of  the  law-making  power  about  some  other  matter.'' 
to  determine  when  the  exigency  ex-       i  In  re  Jacobs  (1885),  98  N.  Y.  98. 
ists  calling  into  exercise  this  power.        ^  City  of  Chicago  v.  Netcher  (18S9), 

What  are  the  subjects  of  its  exercise  183  lU.  104  55  N.  £.  B.  707. 
is  clearly  a  judicial  question.'    The 
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insare  to  every  person  liberty  and  the  protection  of  his  prop- 
erty rights,  and  provide  that  he  shall  not  be  deprived  of  life, 
liberty  or  property  without  due  process  of  law.  The  liberty 
of  the  citizen  includes  the  right  to  acquire  property,  to  own 
and  use  it,  to  buy  and  sell  it.  It  is  a  necessary  incident  to  the 
ownership  of  property  that  the  owner  shall  have  a  right  to  sell 
or  barter  it,  and  this  right  is  protected  by  the  constitution  as 
such  an  incident  of  ownership.  When  an  owner  is  deprived 
of  the  right  to  expose  for  sale  and  sell  his  property  he  is  de- 
prived of  property,  within  the  meaning  of  the  constitution, 
by  taking  away  one  of  the  incidents  of  ownership.  Liberty 
includes  the  right  to  pursue  such  honest  Ccalling  or  avocation 
as  the  citizen  may  choose,  subject  only  to  such  restrictions  as 
may  be  necessary  for  the  protection  of  the  public  health,  morals, 
safety  and  welfare.  The  state,  for  the  purpose  of  public  pro- 
tection, may,  in  the  proper  exercise  of  the  police  power,  impose 
restrictions  and  regulations,  but  the  right  to  acquire  and  dis- 
pose of  property  is  subject  only  to  that  power.  The  individual 
may  pursue  without  let  or  hindrance  from  any  one  all  such 
callings  or  pursuits  as  are  innocent  in  themselves  and  not  in- 
jurious to  the  public.  These  are  fundamental  rights  of  every 
person  living  under  this  government.  The  legislature  can 
neither  by  an  enactment  of  its  own  interfere  with  such  rights, 
nor  authorize  a  municipal  corporation  to  do  so."  Continuing, 
the  court  said:  "  It  is  not  claimed  in  the  argument  for  the  city 
that  the  selling  of  the  different  kinds  of  merchandise  men- 
tioned in  the  ordinance  in  the  same  building  tends  in  any  way 
to  aflfect  the  safety,  health,  morals,  comfort  or  welfare  of  the 
pnblic.  No  attempt  is  made  to  suggest  any  grounds  upon 
which  the  ordinance  can  be  justified  as  an  exercise  of  the  po- 
lice power  of  the  city  or  the  state.  It  certainly  cannot  be  con- 
tended that  there  is  anything  in  the  character  of  dry  goods, 
clothing,  jewelry  and  drugs  which  renders  it  dangerous  to  the 
public  or  inimical  to  the  general  welfare  that  they  should  be 
sold  in  the  same  building  with  provisions.  General  stores  have 
always  dealfr  in  all  kinds  of  merchandise,  and  no  one  has  ever 
imagined  that  the  comfort,  safety  or  welfare  of  the  public  was 
in  any  manner  or  to  any  extent  injured  or  prejudiced  by  them. 
Public  health  and  public  comfort  are  in  no  way  affected  by 
selling  the  different  kinds  of  merchandise  enumerated  in  dif- 
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ferent  departments  of  the  same  building,  and  would  not  be  if 
the  same  clerk  should  sell  them ;  nor  would  the  public  welfare 
or  comfort  be  increased  by  compelling  a  customer  to  buy  one 
kind  of  merchandise  in  one  store  and  another  in  some  other 
store.  An  act^  prohibiting  the  establishment  of  any  tent, 
booth  or  place  of  vending  provisions  or  refreshments  within  a 
certain  distance  of  a  camp  meeting  was  sustained  as  a  police 
regulation  tending  to  prevent  disturbance  or  disorderly  con- 
duct. But  this  ordinance  has  no  such  purpose.  It  is  plain 
that  its  object  is  not  to  protect  the  health,  morals  or  safety  of 
the  public  or  to  accomplish  any  object  falling  within  the  po- 
lice power.  It  is  a  mere  attempt  to  deny  a  property  right  to 
a  particular  class  in  the  community  where  all  other  members 
of  the  community  are  left  to  enjoy  it.  It  is  immaterial  whether 
such  ^  denial  is  in  a  statute  or  in  an  ordinance  passed  by  virtue 
of  a  statute.    It  is  equally  invalid  in  either  case." 

§  684.  The  supreme  court  of  the  United  States  has  said  that 
every  law  comes  within  the  police  power  "  which  concerns 
the  welfare  of  the  whole  people  of  the  state,  or  any  individual 
within  in,  whether  it  relates  to  their  rights  or  their  duties; 
whether  it  respects  them  as  men  or  citizens  of  the  state  whether 
in  their  public  or  private  relations;  whether  it  relates  to  the 
rights  of  persons  or  of  property  of  the  whole  people  of  the 
state,  or  of  any  individual  within  it;  and  whose  operation  is 
within  the  territorial  limits  of  the  state  and  upon  the  persons 
and  things  within  its  jurisdiction."  * 

Definitions  of  police  power  which  extend  that  power  be- 
yond the  right  to  maintain  peace  and  order  in  the  community, 
which  is  one  branch  of  the  power,  and  the  right  to  protect 
life,  health  and  morals  of  the  individual,  which  is  another 

1  Meyers  v.  Baker  (1887),  120  111.  the  protection  of  all  property  within 
567,  12  N.  E.  R  79.  the  state.    According  to  the  maxim, 

2  Mayor,  etc.  of  New  York  v.  Miln  sic  utere  tuo  ut  alienuni  non  Icedas, 
(1887),  11  Pet  102,  at  p.  103.  The  same  which,  being  of  imiversal  applica- 
court  has  also  said:  The  police  power  tion,  it  must,  of  course,  be  within  the 
extends  *'  to  making  regulations  pro-  range  of  the  legislative  action  to  de- 
motive  of  domestic  order,  morals,  fine  the  mode  and  manner  in  which 
health  and  safety."  Railroad  Co.  v.  every  one  may  so  use  his  own  as  not 
Hewson  (1877),  95  U.  S.  465.  Again,  to  injure  other&"  Thorpe  v.  Rutland 
the  police  power  *' extends  to  the  pro-  &  Burlington  R.  R.  Ca  (1855),  27  Vt 
tection  of  the  lives,  limbs,   health,  149. 

comfort  and  quiet  of  all  persons,  and 
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branch  of  the  power,  are  entirely  destractive  of  all  limita- 
tions. 

Definitions  such  as  the  following  place  no  restriction  what- 
soever upon  the  discretion  of  the  legislature  to  interfere  in 
private  affairs:  ^'Tbe  police  of  a  state,  in  a  comprehensive 
sense,  embraces  its  whole  system  of  internal  regulation,  by 
which  the  state  seeks  not  only  to  preserve  the  public  order  and 
to  prevent  offenses  against  the  state,  but  also  to  establish  for, 
the  intercourse  of  citizens  with  citizens  those  rules  of  good 
manners  and  good  neighborhood  which  are  calculated  to  pre- 
vent a  conflict  of  rights,  and  to  insure  to  each  the  uninterrupted 
enjoyment  of  his  own  so  far  as  it  is  reasonably  consistent  with 
a  like  enjoyment  of  rights  by  others."  ^  "  The  police  power 
of  a  state  is  co-extensive  with  self-protection,  and  is  not  inaptly 
termed  '  the  law  of  overruling  necessity.'  It  is  that  inherent 
and  plenary  power  in  the  state  which  enables  it  to  prohibit  all 
things  hurtful  to  the  comfort  ani  welfare  of  society."  * 

"  Police  power  is  the  right  of  the  state  functionaries  to  pre- 
scribe regulations  for  the  good  order,  peace,  protection,  com- 
fort and  convenience  of  the  community  which  do  not  encroach 
on  the  like  power  vested  in  congress  by  the  federal  constitu- 
tion.'?* 

The  extension  of  the  police  power  to  the  protection  of  the 
comfort,  or  the  convenience  or  prosperity,  or  the  general  wel- 
fare of  the  community  is  hazardous  in  the  extreme,  since  it  sub- 
stitutes the  wisdom  of  the  legislative  body  for  that  of  the  entire 
community.  The  court  which  can  determine  without  serious 
difficulty  the  constitutionality  of  an  act  which  directly  affects 
the  peace  and  order  of  the  community,  or  the  life,  health  or 
morals  of  individuals,  might  find  the  question  impossible  of  so- 
lution if  it  be  conceded  that  the  legislature  has  the  power  to 
pass  whatever  laws  it  deems  best  for  the  general  welfare,  pros- 
perity, comfort  or  convenience  of  the  community. 

§  685.  Kegar ding  the  right  of  a  state  to  pass  a  law  providing 
that  eight  hours  shall  be  the  limit  of  a  day's  work  for  miners 
working  in  undergrocvnd  mines,  the  supreme  court  of  Utah 
said :  *  "  The  conditions  with  respect  to  health  of  laborers  in 

1  Cooley's  Const  Lira.  572.  »  New  Orleans  Gas  Light  Ca  v. 

3  Lakeview  v.  Rose  Hill  Cemetery    Hart,  40  La.  Ann.  474,  4  S.  R.  dl5. 
(1873),  70  IIL  191.  *  State  v.  Holden  (1896),  14  Utah,  96. 
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underground  mines  doubtless  differ  from  those  in  which  they 
labor  in  smelters  and  other  reduction  works  on  the  surface. 
Unquestionably  the  atmosphere  and  other  conditions  in  mines 
and  reduction  works  differ.  Poisonous  gases,  dust  and  im- 
palpable substances  arise  and  float  in  the  air  in  stamp  mills, 
smelters  and  other  works  in  which  ores  containing  metals,  com- 
bined with  arsenic  or  other  poisonous  elements  or  agencies,  are 
treated,  reduced  and  refined,  and  there  can  be  no  doubt  that 
prolonged  efforts  day  after  day,  subject  to  such  conditions  and 
agencies,  will  produce  morbid,  noxious  and  often  deadly  effects 
in  the  human  system.  Some  organisms  and  systems  will  resist 
and  endure  such  conditions  and  effects  longer  than  others.  It 
may  be  said  that  labor  in  such  conditions  must  be  performed. 
Granting  that,  the  period  of  labor  each  day  should  be  of  a  rea- 
sonable length.  Twelve  hours  per  day  would  be  less  injurious 
than  fourteen,  ten  than  twelve,  and  eight  than  ten.  The  legis- 
lature has  named  eight.  Such  a  period  was  deemed  reasonable. 
,  .  .  The  law  in  question  is  confined  to  the  protection  of 
that  class  of  people  engaged  in  labor  in  underground  mines, 
and  in  smelters  and  other  works  wherein  ores  are  reduced  and 
refined.  This  law  applies  only  to  the  classes  subjected  by  their 
employment  to  the  particular  conditions  and  effects  attending 
underground  mining  and  work  in  smelters,  and  other  works  for 
the  reduction  and  refining  of  ores.  Therefore  it  is  not  neces- 
sary to  discuss  or  decide  whether  the  legislature  can  fix  the 
hours  of  labor  in  other  employments.  Though  reasonable 
doubts  may  exist  as  to  the  power  of  the  legislature  to  pass  a 
law,  or  as  to  whether  the  law  is  calculated  or  adapted  to  pro- 
mote the  health,  safety  or  comfort  of  the  people,  or  to  secure 
good  order  or  promote  the  general  welfare,  we  must  resolve 
them  in  favor  of  the  right  of  that  department  of  government." 
This  opinion  was  approved  by  the  supreme  court  of  the  United 
States,  and  the  law  sustained  as  constitutional  upon  the  ground 
that  the  restriction  as  to  hours  was  essential  to  the  preservation 
of  the  health  of  the  employees.^ 

1  Holden  v.  Hardy  (1897),  169  U.  S.  st rioting  the  hours  of  labor  are  un- 

866, 18  Sup.  Ct  R.  383.    The  supreme  constitutional    Indeed,  we  are  not 

court  said:  *' We  have  no  disposition  caUed  upon  to  express  an  opinion 

to   criticise   the   many  authorities  upon  this  subject    It  is  sufficient  to 

which  hold  that  state  statutes  re-  say  of  them  that  they  have  no  ap- 
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In  upholding  the  law  as  a  constitutional  exercise  of  the  police 
power  the  federal  court  said:  "  This  right  of  contract,  however, 
is  itself  subject  to  certain  limitations  which  the  state  may  law- 
fully impose  in  the  exercise  of  its  police  powers.  While  this 
power  is  inherent  in  all  governments,  it  has  doubtless  been 
greatly  expanded  in  its  application  during  the  past  century, 
owing  to  an  enormous  increase  in  the  number  of  occupations 
which  are  dangerous  or  so  far  detrimental  to  the  health  of  em- 
ployees as  to  demand  special  precautions  for  their  well-being 
and  protection,  or  the  safety  of  adjacent  property.  "While  this 
court  has  held  ^  that  the  police  power  cannot  be  put  forward 
as  an  excuse  for  oppressive  and  unjust  legislation,  it  may  be 
lawfully  resorted  to  for  the  purpose  of  preserving  the  public 
health,  safety  or  morals,  or  the  abatement  of  public  nuisances; 
and  a  large  discretion  is  necessarily  vested  in  the  legislature 
to  determine  not  only  what  the  interests  of  the  public  require, 
but  what  measures  are  necessary  for  the  protection  of  such  in- 
terests." 2  And  continuing,  the  court  said  concerning  the  de- 
velopment of  the  police  power  as  illustrated  in  the  course  of 
American  legislation  and  the  decisions  of  American  courts: 
"  While  this  power  is  necessarily  inherent  in  every  form  of 
government,  it  was,  prior  to  the  adoption  of  the  constitution, 
but  sparingly  used  in  this  country.  As  we  were  then  almost 
purely  an  agricultural  people,  the  occasion  for  any  special  pro- 
tection of  a  particular  class  did  not  exist.    Certain  profitable 

plication  to  cases  where  the  legis-  ▼.  Connolly  (1885),  113  U.  S.  27,  5  S. 
lature  had  adjudged  that  a  limita-  Ct  R  357,  and  Soon  Hing  t.  Crowley 
tion  is  necessary  for  the  preservation  (1885),  113  U.  S.  703,  5  S.  Ct.  R.  730, 
of  the  health  of  the  employees,  and  with  those  later  expressed  in  Yick 
there  are  reasonable  grounds  for  be-  Wo  v.  Hopkins  (1885),  118  U.  S*  356, 
lieving  that  such  determination  is  6S.CtR.1006.  We  are  of  opinion  that 
supported  by  the  facts.  The  ques-  the  act  in  question  was  a  valid  exer- 
tion in  each  case  is  whether  the  cise  of  the  police  power  of  the  state, 
legislature  has  adopted  the  statute  and  the  judgments  of  the  supreme 
in  exercise  of  a  reasonable  discretion,  court  of  Utah  are,  therefore,  af- 
or  whether  its  action  be  a  mere  ex-  firmed.'* 

cuse  for  an  unjust  discrimination,  or  i  Notably  in  the  cases  of  Davidson 

the  oppression  or  spoliation  of  a  par-  v.  New  Orleans  (1877),  96  U.  S.  07, 

ticular  class.     The    distinction   be-  and  Yick  Wo  v.  Hopkins  (1886),  118 

tween  these  two  classes  of  enact-  U.  S.  356,  6  S.  Ct  R.  1064. 

ments  cannot  be  better  stated  than  ^  Citing  Lawton  v.  Steele  (1894),  152 

by  a  comparison  of  the  views  of  this  U.  S.  133,  136,  4  &  Ct  R.  49a 
court  found  in  the  opinions  in  Barbier 
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employments,  such  as  lotteries  and  the  sale  of  intoxicating  liq- 
uors, which  were  then  considered  to  be  legitimate,  have  since 
fallen  under  the  ban  of  public  opinion,  and  are  now  either  al- 
together prohibited  or  made  subject  to  stringent  police  regu- 
lations. The  power  to  do  this  has  been  repeatedly  affirmed 
by  this  court.*  "While  the  business  of  mining  coal  and  manu- 
facturing iron  began  in  Pennsylvania  as  early  as  1716,  and  in 
Virginia,  North  Carolina  and  Massachusetts  even  earlier  than 
this,  both  mining  and  manufacturing  were  carried  on  in  such 
a  limited  way  and  by  such  primitive  methods  that  no  special 
laws  were  considered  necessary,  prior  to  the  adoption  of  the 
constitution,  for  the  protection  of  the  operatives;  but,  in  the 
vast  proportions  which  these  industries  have  since  assumed,  it 
has  been  found  that  they  can  no  longer  be  carried  on  with  due 
regard  to  the  safety  and  health  of  those  engaged  in  them  with- 
out special  protection  against  the  dangers  necessarily  incident 
to  these  employments.  In  consequence  of  this,  laws  have  been 
enacted  in  most  of  the  states  designed  to  meet  these  exigencies 
and  to  secure  the  safety  of  persons  peculiarly  exposed  to  these 
dangers.  Within  this  general  category  are  ordinances  pro- 
viding for  fire-escapes  for  hotels,  theaters,  factories  and  other 
large  buildings,  a  municipal  inspection  of  boilers,  and  appli- 
ances designed  to  secure  passengers  upon  railways  and  steam- 
boats against  the  dangers  necessarily  incident  to  these  methods 
of  transportation.  In  states  where  manufacturing  is  carried 
on  to  a  large  extent,  provision  is  made  for  the  protection  of 
dangerous  machinery  against  accidental  contact,  for  the  clean- 
liness and  ventilation  of  working-rooms,  for  the  guarding  of 
well-holes,  stairways,  elevator-shafts,  and  for  the  employment 
of  sanitary  appliances.  In  others,  where  mining  is  the  princi- 
pal industry,  special  provision  is  made  for  the  shoring  up  of 
dangerous  walls,  for  ventilation  shafts,  bore  holes,  escapement 
shafts;  means  of  signaling  the  surface;  for  the  supply  of  fresh 
air  and  the  elimination,  as  far  as  possible,  of  dangerous  gases; 
for  safe  means  of  hoisting  and  lowering  cages;  for  a  limitation 
upon  the  number  of  persons  permitted  to  enter  a  cage;  that 

1  Stone   v.  Mississippi   (1879),  101  Pearson  (1888X  128  U.  S.  1,  9  S.  Ct  R 

tJ.  a  814;    Douglass   v.  Kentucky  6;  Crowley  ▼.  Christensen  (1890),  187 

(1897X  168  U.  a  488;  Giozza  v.  Tier-  U.  &  86, 11  a  Ct  R  la 
nan  (1897),  148  U.  a  657;  Kidd  v. 
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cages  shall  be  covered,  and  that  there  shall  be  fences  and  gates 
around  the  top  of  shafts,  besides  other  similar  precautions."  ^ 
Continuing,  the  court  said :  ^'  If  it  be  within  the  power  of  a 
legislature  to  adopt  such  means  for  the  protection  of  the  lives 
of  its  citizens,  it  is  tifficult  to  see  why  the  precautions  may  not 
also  be  adopted  for  the  protection  of  their  health  and  morals. 
It  is  as  much  for  .the  interest  of  the  state  that  the  public  health 
should  be  preserved  as  that  life  should  be  made  secure.  With 
this  end  in  view  quarantine  laws  have  been  enacted  in  most  if 
not  all  of  the  states ;  insane  asylums,  public  hospitals  and  insti- 
tutions for  the  care  and  education  of  the  blind  established;  and 
special  measures  taken  for  the  exclusion  of  infected  cattle,  rags 
and  decayed  fruit.  In  other  states  laws  have  been  enacted  lim- 
iting the  hours  during  which  women  and  children  shall  be  em- 
ployed in  factories;  and  while  their  constitutionality,  at  least 
as  applied  to  women,  has  been  doubted  in  some  of  the  states, 
they  have  been  generally  upheld.^  Upon  the  principles  above 
stated,  we  think  the  act  in  question  may  be  sustained  as  a  valid 
exercise  of  the  police  power  of  the  state.  The  enactment  does 
not  profess  to  limit  the  hours  of  all  workmen,  but  merely  those 
who  are  employed  in  underground  mines,  or  in  the  smelting, 

1  And  the  court  referred  to  the  Rev.  Stata,  Code  and  Gen.  Laws  of 
following  statutes  as  illustrating  the  New  York,  vol  2,  pi  2069;  Brightlej's 
exercise  of  the  police  power  for  the  Purdon's  Digest,  Sup.  Pennsylvania, 
preservation  of  life  and  health:  1885-1887,  p.  2241  et  seq.  " These stat- 
Digest  of  StatsL  of  Arkansas,  1149;  utes  have  been  repeatedly  enforced 
California  Stats.,  March  16^  1872,  by  the  courts  of  the  several  states, 
ch.  805;  March  27,  1874,  ch.  498;  their  validity  assumed,  and,  so  far  as 
March  14, 1881,  ch.  72;  March  8, 1898,  we  are  informed,  they  have  been  uni- 
ch.  74;  Colorado,  Mills'  Ann.  Stat&,  formly  held  to  be  constitutional." 
voL  8»  Supi,  ch.  85;  Qeu»  Stats,  of  '^Thus,  in  the  case  of  Common- 
Conn.,  1888, 8ec&  2645-2647;  226a-2272,  wealth  V.  Hamilton  Mfg.  Ca  (1876), 
Rev.  Stata  Illinois,  1889,  pi  980;  120  Mas&  888,  it  was  held  that  a  stat- 
Thomton*s  Indiana  Stats.  1897,  ch.  98,  ute  prohibiting  the  employment  of 
pi  1652;  Gen.  Stats,  of  Elansas,  1897,  all  persons  under  the  age  of  eighteen, 
voL  2,  pp.  818-824;  Kentucky  Stats,  and  of  aU  women  laboring  in  any 
(Barbour  &  Carroll),  ch.  88,  p.  951;  manufacturing  establishment  more 
Mass.  Acts  May  21,  1891,  ch.  850;  than  sixty  hours  per  week,  violates 
March  19, 1892,  ch.  88;  April  25, 1892,  no  contract  of  the  commonwealth 
ch.  210;  Junes,  1892, ch. 352;  June  11,  implied  in  the  granting  of  a  charter 
1892^  ch.  857;  June  8,  1898,  ch.  406;  to  a  manufacturing  company,  nor  any 
June  22, 1894,  ch.  508;  March  16, 1895,  right  reserved  under  the  constitution 
ch.  129;  Michigan  (HowelPs  Ann.  to  any  individual  citizen,  and  may  be 
Stat&X  sec.  9209&  et  seq. ;  Gton.  Stat&  maintained  as  a  health  or  police  regu- 
of  New  Jersey,  vol  2,  p.  1900  et  seq.;  latiou. 
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reduction  or  refining  of  ores  or  metals.  These  employments, 
when  too  long  pursued,  the  legislature  has  judged  to  be  det- 
rimental to  the  health  of  the  employees,  and,  so  long  as  there 
are  reasonable  grounds  for  believing  that  this  is  so,  its  decision 
upon  this  subject  cannot  be  reviewed  by  the  federal  courts. 
While  the  general  experience  of  mankind  may  justify  us  in  be- 
lieving that  men  may  engage  in  ordinary  employments  more 
than  eight  hours  per  day  without  injury  to  their  health,  it  does 
not  follow  that  labor  for  the  same  length  of  time  is  innocuous 
when  carried  on  beneath  the  surface  of  the  earth,  where  the 
operative  is  deprived  of  fresh  air  and  sun-light,  and  is  fre- 
quently subjected  to  foul  atmosphere  and  very  high  tempera- 
ture, or  to  the  influence  of  noxious  gases,  generated  by  the 
processes  of  refining  or  smelting." 

§  686.  A  far  more  doubtful  exercise  of  the  police  power  is 
found  in  a  decision  sustaining  an  act  providing  that  the  wages 
of  miners  and  certain  employees  shall  be  paid  at  least  once  in 
every  two  weeks,  in  lawful  money  of  the  United  States,  thereby 
preventing  the  employee  from  accepting  in  pay  for  his  services 
goods  and  merchandise  or  other  valuable  consideration.^ 

1  Hancock  et  al.  v.  Yaden  (1889),  In  that  instrument  are  found  the 

121  Ind.  866,  28  N.  E.  R.  25a    In  this  only  limitations  upon  the  law-mak- 

case  the  court  said:  *'The  case  be-  ing  power  of  the  state.    Hedderich 

fore  us  affords  an  example;  for  where  v.  State  (1885),  101  Ind.  564^  1  N.  £.  R. 

a  man,  upon  request,  performs  serv-  47;  McComas  v.  Krug  (1882),  81  Ind. 

ices  for  another,  the  law  implies  that  827;  Beauchamp  v.  State  (1842),  6 

he  shall  be  paid  for  them,  and  paid  Blackf.  209.    But  no  limitation  in 

in  money.  It  needs  no  positive  agree-  that  instrument  so  operates  as  to 

ment  to  pay  in  money  to  entitle  a  prevent  the  law-making  power  from 

creditor  to  demand  money,  for  the  prohibiting  classes  of  citizens  from 

law  decrees  that  the  payment  shall  contracting    in    advance   that   the 

be  in  money.    The  statutory  provis-  wages  of  miners  shall  not  bo  j^id  in 

ion  under  discussion  does  no  more  lawful  money  of  the  United  States, 

tlian  enforce  this  legal  right  by  com-  It  would  be  not  only  unnecessary, 

manding  that  men  shall  not  make  a  but  improper,  to   enter   upon    the 

contract  dispensing  with  the  lawful  work  of  ascertaining  to  what  extent 

mode  and  medium  of  payment  The  the  constitution  restrains  the  legis- 

authorities  to  which  we    have  re-  lature  from  regulating  or  restricting 

f erred,  and  to  which  it  would  be  no  the  right  to  contract;  for  all  that 

great  task  to  add  others,  prove  that  can  with  propriety  be  here  decided 

the  law-making  power  of  the  state  is  that  it  does  not  restrain  the  legis- 

does  have  authority  over  the  right  to  lature   from    enacting  laws  which 

contract.    That  this  legislative  au-  operate  to  maintain  or  protect  the 

thority  is  limited  no  one  doubts,  but  medium  of  payment  established  by 

it  is  limited  only  by  the  constitution,  the  sovereign  power  of  the  nation. 


§  686.]  GENERAXLY   CONSIDEBED.  721 

The  extension  of  this  dangerous  doctrine  would  involve  the 
conclusion  that  the  legislature  has  the  right  to  declare  by  law 
that  no  employee  shall  be  permitted  to  accept  in  payment  for 
his  services  any  consideration  other  than  the  lawful  currency 
of  the  country.  It  certainly  cannot  be  argued  that  an  act  pro- 
viding that  wages  must  be  paid  in  money  rather  than  in  goods 
has  any  relation  whatsoever  to  the  preservation  of  peace  and 

It  cannot  be  denied,  without  repudi-  had,  by  concerted  action,  refused  to 
ating  all  authority,  that  the  legisla-  accept  anything  in  payment  but 
ture  does  possess  some  power  over  coin,  would  the  nation  have  been 
the  right  to  contract,  and,  if  it  does,  powerless  to  protect  what  it  had  de- 
then  nothing  can  be  clearer  than  creed  should  be  money?  Or  again, 
that  this  power  extends  far  enough  suppose  that  the  persons  holding  the 
to  uphold  a  statute  providing  that  needed  supplies  had  refused  to  take 
payment  of  wages  shall  be  made  in  anything  but  property  in  exchange, 
money  where  there  is  no  agreement  and  that  it  was  impossible  to  procure 
to  the  contrary  made  after  the  serv-  the  species  of  property  demanded, 
ices  have  been  rendered.  Whether  would  the  government  have  been 
the  legislature  may  absolutely  de-  helplessly  at  their  mercy?  The  pro- 
clare  that  nothing  shall  be  payment  tection  from  such  evils  is  in  the 
but  money  we  need  not  inquire,  for  right  to  establish  and  maintain  by 
all  that  is  important  here  is  to  decide  coercive  measures,  if  need  be,  what 
that  it  may  prohibit  a  contract  from  by  the  law  is  made  money  of  the  na- 
being  made  in  advance,  waiving  the  tion.  We  do  not  use  these  illustra- 
right  to  payment  in  what  the  law  tions  for  more  than  their  worth.  We 
flays  shall  be  the  medium  of  payment,  employ  them  simply  to  show  the  im- 
We  cannot  conceive  a  case  in  which  perious  necessity  that  exists  for  the 
the  assertion  of  the  legislative  power  retention,  in  its  unbroken  entirety, 
to  regulate  contracts  has  a  sounder  of  the  power  to  establish  and  main- 
foundation  than  it  has  in  this  in-  tain  a  standard  of  valua  What  is 
stance,  for  here  the  regulation  con-  necessary  to  national  or  state  life  the 
sists  in  prohibiting  men  from  con-  government  possesses,  and  it  is  for 
tracting  in  advance  to  accept  pay-  the  legislature  to  judge  what  meas- 
ment  in  something  other  than  the  ures  are  essential  to  the  complete 
lawful  money  of  the  country  for  the  and  effective  exercise  of  a  power 
wages  they  may  earn  in  the  future,  which  it  possesses.  It  is  not  simply 
It  is  of  the  deepest  and  gravest  im-  the  government,  as  a  government, 
portance  to  the  government  that  it  that  is  interested  in  the  power  to  es- 
should  unyieldingly  maintain  the  tablish  and  maintain  a  standard  of 
right  to  protect  the  money  which  it  value;  for  to  every  citizen  engaged 
makes  the  standard  of  value  through-  in  any  business  of  life  it  is  of  vital  im- 
out  the  country.  The  surrender  of  portance  that  there  should  be  a  fixed 
this  right  might  put  in  peril  the  ex-  and  unchanging  standard. .  Without 
istenoe  of  the  nation  itself.  Suppose  it,  business,  except  of  the  most  meagre 
that  in  the  years  of  the  war,  when  kind,  would  be  at  an  end,  and  com- 
gold  was  worth  such  an  extraordi-  merce  would  be  practically  annihi- 
nary  premium,  the  owners  of  sup-  lated.*' 
plies  required  by  the  government 
46 
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order,  or  life,  health  or  morals.  It  is  a  purely  arbitrary  en- 
actment passed  in  the  supposed  interest  of  the  employee,  and 
like  all  such  arbitrary  enactments  it  is  likely  to  prove,  in  the 
long  run,  more  detrimental  than  beneficial  to  the  class  it  pur- 
ports to  favor. 

§  687.  A  division  of  the  supreme  court  of  Missouri,  consist- 
ing of  three  judges,  reached  a  similar  conclusion,  one  judge  ex- 
pressing no  opinion.^  The  case  being  transferred  to  the  court 
en  hanCy  it  was  held  that  the  law  was  unconstitutional,  one  judge 
dissenting.  The  court  said:  "There  can  be  no  doubt  but  that 
the  legislature  may  regulate  the  business  of  mining  and  manu- 
facturing so  as  to  secure  the  health  and  safety  of  the  employ- 
ees, but  that  is  not  the  scope  of  the  two  sections  of  the  statute 
now  in  question.  They  single  out  those  persons  who  are  en- 
gaged in  carrying  on  the  pursuits  of  mining  and  manufactur- 
ing, and  say  to  such  persons,  you  cannot  contract  for  labor 
payable  alone  in  goods,  wares  and  merchandise.  The  farmer, 
the  merchant,  the  builder,  and  the  numerous  contractors  em- 
ploying thousands  of  men  may  make  such  contracts,  but  you 
cannot.  They  say  to  the  mining  and  manufacturing  employ- 
ees, though  of  full  age  and  competent  to  contract,  still  you 
shall  not  have  the  power  to  sell  your  labor  for  meat  and  cloth- 
ing alone,  as  others  may.  It  will  not  do  to  say  these  sections 
simply  regulate  payment  of  wages,  for  that  is  not  their  pur- 
pose. They  undertake  to  deny  to  the  persons  engaged  in  the 
two  designated  pursuits  the  right  to  make  and  enforce  the  most 
ordinary  every-day  contracts  —  a  right  accorded  to  all  other 
persons.  This  denial  of  the  right  to  contract  is  based  upon  a 
classification  which  is  purely  arbitrary,  because  the  ground  of 
the  classification  has  no  relation  whatever  to  the  natural  capac- 
ity of  persons  to  contract.  Now  it  may  be  that  instances  of 
oppression  have  occurred  and  will  occur  on  the  part  of  some 
mine  owners  and  manufacturers,  but  do  they  not  occur  quite 
as  frequently  in  other  fields  of  labor?  Conceding  that  such 
instances  may  and  do  occur,  still  that  furnishes  no  reasonable 
basis  for  depriving  all  persons  engaged  in  the  two  lawful  and 
necessary  pursuits  of  the  right  to  make  and  enforce  every-day 
contracts.  Liberty,  as  we  have  seen,  includes  the  right  to  con- 
tract as  others  may,  and  to  take  that  right  away  from  a  class 

1  State  ▼.  Loomis  et  al  (1893),  115  Ma  307,  23  a  W.  R.  85a 
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of  persons  following  lawful  pursuits  is  simply  depriving  such 
persons  of  a  time-honored  right  which  the  constitution  under- 
takes to  secure  to  every  citizen.  Applying  the  principle  of 
constitutional  law  before  stated,  we  can  come  to  no  other  con- 
clusion than  this,  that  these  sections  of  the  statute  are  utterly 
void.  They  attempt  to  strike  down  one  of  the  fundamental 
principles  of  constitutional  government.  If  they  can  stand,  it 
is  difficult  to  see  an  end  to  such  legislation,  and  the  govern- 
ment becomes  one  of  special  privileges  instead  of  a  compact 
*  to  promote  the  general  welfare  of  the  people.'  We  place  our 
conclusion  on  the  broad  ground  that  these  sections  of  the  stat- 
ute are  not '  due  process  of  law "  within  the  meaning  of  the 
constitution." 

After  reviewing  a  number  of  cases  ^  bearing  upon  the  point, 
the  court  continued :  "  Some  of  the  cases  just  cited  cannot  be 
distinguished  from  this  one.  In  others  there  is  some  differ- 
ence in  the  facts  and  in  the  statutes  considered,  and  in  some 
of  them  the  constitutional  provisions  use  different  words  from 
the  clauses  of  our  constitution  before  set  out ;  but  the  cases 
just  cited  are  all  in  point  of  principle  like  the  one  in  hand. 
The  differences,  such  as  they  are,  strengthen  rather  than 
weaken  the  conclusion  which  we  have  before  expressed ;  for  it 
must  be  evident  that  they  all  teach  this  doctrine:  that  consti- 
tutional declarations  concerning  the  liberty  of  the  citizen, 
though  using  different  words,  are  not  to  be  reduced  to  an 
empty  sound.  Liberty,  we  have  seen,  includes  the  right  to  ac- 
quire property,  and  that  means  and  includes  the  right  to  make 
and  enforce  contracts.  We  do  not  say  that  such  rights  cannot 
be  regulated  by  general  law,  but  we  do  say  that  the  legislature 
cannot  single  out  one  class  of  persons  who  are  competent  to 
contract  and  deprive  them  of  rights  in  that  respect  which  are 
accorded  to  other  persons.  The  constitutional  declaration 
that  no  person  shall  be  deprived  of  life,  liberty  or  property 
without  due  process  of  law  was  designed  to  protect  and  pre- 
serve their  existing  rights  against  arbitrary  legislation,  as  well 

1  Com.  V.  Perry  (1891),  155  Mass.  117,  Creek  Coal  &  Coke  Ca  (1889),  33  W. 

28  N.  £.  B.  1126;  Godcharles  v.  Wige-  Va.  199, 10  a  K  R  288;  Millett  v.  Peo- 

man  (1886),  113  Pa.  St.  481,  6  AtL  R.  pie  (1886),  117  IlL  294,  7  N.  E.  R  631; 

354;  State  v.  GoodwiU  (1889),  33  W.  Frorer  v.  People  (1892),  141  111.  171, 

Va.  179,  10  a  E,  R  285;  State  v.  Fire  31  N.  E.  R  395. 
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as  against  arbitrary  executive  and  judicial  acts.  The  sections 
of  our  statute  in  question  deprive  a  class  of  persons  of  the  right 
to  make  and  enforce  ordinary  contracts,  and  they  introduce  a 
system  of  state  paternalism  which  is  at  war  with  the  funda- 
mental principles  of  our  government,  and,  as  we  have  before 
said,  are  not  due  process  of  law.  It  cannot  be  said  that  these 
defendants,  in  operating  their  coal  mines,  are  pursuing  a  pub- 
lic business,  or  that  they  have  in  any  way,  shape  or  form  de- 
voted their  property  to  a  public  use,  and  this  being  so,  the 
cases  of  Munn  v.  Illinois^  and  Budd  v.  New  TorJc^  are  not  in 
conflict  with  what  we  have  said.  On  the  contrary,  the  line  of 
argument  pursued  in  those  cases  goes  far  to  show  that  a  stat- 
ute like  the  one  in  hand  cannot  stand.  The  many  adjudica- 
tions upholding  police  regulations  need  not  be  noticed,  for  it 
cannot  be  claimed  that  the  law  in  question  is  of  that  character.' 

1  (1876)  04  U.  a  lia  which  it  rests,  have  been  fuUy  stated 
« (1892)  148  U.  &  517, 12  a  Ct  R  46a  by  English  judges,  having  before 
'  In  his  dissenting  opinion  Judge  them  a  British  law  of  similar  char- 
Barclay  refers  as  follows  to  the  his-  acter  commonly  called  the  'Truck 
tory  of  the  anti-truck  legislation:  Act'  (1831)  1  &  2  Wm.  IV.,  ch.  37. 
*^  The  foremost  ground  of  the  opinion  In  passing  the  statute  referred  to, 
is  in  the  ruling  that  the  constitu-  the  legislature  seems  to  have  consid- 
tional  guaranty  of  '  due  process  *  con-  ered  the  artificer  as  requiring  special 
demns '  arbitrary,  unequal  and  par-  protection  in  his  dealings  with  his 
tial  legislation;'  that  the  statute  in  employers,  and  to  have  thought  it 
question  is  of  that  nature,  and  is  right,  therefore,  to  make  the  con- 
therefore  annulled  as  unconstitu-  tracts  between  these  parties  one  of 
tional  and  void.  With  due  respect  the  exceptions  to  the  general  rule 
for  the  judgment  of  my  colleagues  that  persons  should  be  allowed  to 
that  view  appears  to  me  erroneou&  make  their  own  contracts  in  their 
The  act,  in  x)art,  was  passed  in  1881.  own  way.  The  particular  evil  to  be 
It  was  amended  in  1885  and  re-en-  remedied  (and  which  notwithstand- 
acted  by  the  revision  of  1889.  It  has  ing  former  enactments  still  pre- 
thus  received  the  sanction  of  the  vailed)  was  the  truck  system,  or  pay- 
Thirty-first,  Thirty-third  and  Thirty-  ment  by  masters  of  their  men's 
fifth  General  Assemblies  of  Missouri  wages,  wholly  or  in  part  with  goods — 
and  of  Governors  Crittenden,  Mar-  a  system  manifestly  to  the  disadvan- 
maduke  and  Francis,  successively,  tage  of  the  workman,  who  was  prac- 
Its  plain  purpose  is  to  put  some  re-  tically  forced  to  take  the  goods  at 
straint  upon  that  sort  of  freedom  his  master's  valuation.  In  order  to 
which  would  permit  the  employer  obviate  this,  the  statute  reciting 
to  contract  for  labor,  payable  in  'that  it  is  necessary  to  prohibit  the 
goods,  and  then  place  his  own  prices  payment,  in  certain  trades,  of  wages 
upon  the  goods  delivered  in  pay-  in  goods,  or  otherwise  than  in  the 
ment  The  general  objects  of  such  current  coin  of  the  realm,  by  section 
a  law,  as  well  as  the  principle  upon  1  enacts  that  any  contract  by  which 
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§  688.  Contracts  In  restraint  of  trade^  definition  of. — 

Strictly  speaking,  a  contract  in  restraint  of  trade  is  any  con- 
tract whereby  any  party  binds  himself  to  not  follow  some  par- 
ticular occupation,  trade,  calling  or  profession,  or  engage  in 

the  whole  or  any  part  of  the  wages  mind,  the  protection  afforded  even 
of  the  artijBcer  is  made  payable  in  by  the  common  law  'to  the  victims 
any  other  manner  than  in  the  cur-  of  fraud,  and  by  the  court  of  chan- 
rent  coin  shall  be  null  and  void.*  Cit-  eery  at  this  day  to  heirs,  expectants 
ing  -Keating,  J.,  in  Archer  v.  James  and  sellers  of  reversions  against 
(1862),  2  Best  &  &  73.  *  The  old  truck  catching  and  unconscionable  bar- 
enactments  are  very  numerous,  and  gains,  though  entered  into  without 
date  from  about  the  year  14C4  (4  fraud  and  by  persons  of  full  age. 
£dw.  IV.>  They  were  applied  first  No  doubt  a]l  such  legislation  or  judi- 
to  one  branch  of  manufacture,  and  cial  interposition  is  in  many  cases 
then  in  succession  to  others,  as  ex-  ineffectuaL  .  .  .  The  efficacy  of 
perience  and  the  progress  of  manu-  such  provisions  must  not  be  esti* 
factures  dictated,  till  they  embraced  mated  by  the  abuses  actually  reme* 
the  whole,  or  nearly  the  whole,  of  the  died  so  much  as  by  the  abuses  pre- 
manufactures  of  England.  They  es-  vented  by  the  knowledge  that  such 
tablished  the  obligation  and  pro-  is  the  law.  So  viewed,  the  truck  act 
duced,  or  at  least  fortified,  the  cus-  must  have  been  deemed  by  the  leg- 
torn  of  uniformly  paying  the  whole  islature  which  passed  it  a  highly  re- 
wages  of  artificers  in  the  current  medial  statute,  and  is  therefore  now, 
coin  of  the  realm.  They  were  finally  as  I  admit,  notwithstanding  the 
collected  and  consolidated  into  one  penal  clauses,  tp  be  construed  liber- 
act  by  the  statute  now  under  consid-  ally,  so  as  to  advance  the  supposed 
eration,  1  &  2  Wm.  IV.,  ch.  37.  They  remedy  and  suppress  the  supposed 
were,  in  truth,  part  of  a  system  of  mischief.'  Citing  Archer  v.  James 
legislation  regulating  the  relation  of  (1862),  2  Best  &  S.  82  (Byles,  J.).  Some 
master  and  workman,  this  part  of  it  of  the  bargains  referred  to  by  that 
being  in  favor  of  the  workman,  who,  learned  judge,  as  well  as  a  great  va- 
as  an  individual,  was  deemed  weaker  riety  of  other  agreements,  have  been 
than  his  master,  and  therefore  liable  nullified  by  courts  in  this  country,  as 
to  oppression.  The  truck  act,  when  well  as  in  England,  without  the  aid  of 
passed,  was  a  practical  deduction  statutes,  on  the  ground  that  they  were 
from  a  principle,  still  more  general,  contrary  to  public  policy  (Greenhood, 
pervading  more  or  less  all  systems  of  Pub.  PoL),  while  judges  i)ossessing 
law  founded  on  experience;  that  is  equity  jurisdiction  have  for  ages  ex- 
to  say,  that  where  two  classes  of  per-  ercised,  unquestioned,  the  power  to 
sons  are  dealing  together,  and  one  declare  agreements  void  between  at- 
class  is,  generally  speaking,  weaker  torney  and  client,  or  between  other 
than  the  others  and  liable  to  oppres-  persons  occupying  confidential  rela- 
sion,  either  from  natural  or  inci-  tionships,  where  ad  vantage  was  taken 
dental  causes,  the  law  should,  as  far  of  the  confidence  to  secure  a  bargain 
as  possible,  redress  the  inequality  by  which  the  court  considered  unduly 
protecting  the  weak  against  the  favorable  to  the  dominant  party 
strong.  On  this  principle  rests  the  tbereta  In  The  Juliana  (1822),  2 
protection  thrown  around  infants  Dodson,  604,  Lord  Stowell  refused  to 
and  persons  of  unsound   or   weak  enforce  a  covenant  between  a  mari« 
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some  particular  business  or  enterprise,  for  a  period  within  a 
particular  territory. 

The  importance  of  such  contracts  in  the  professional,  indus- 
trial and  commercial  world  is  great  indeed,  since  such  contracts 
are  absolutely  essential  to  the  sale  and  transfer  of  good-will  for 
a  consideration  at  all  proportionate  to  its  real  value.  In  short, 
the  value  of  the  good-will  of  any  profession,  trade,  calling  or 
occupation,  or  any  business  or  industry,  depends  entirely  upon 
the  power  of  the  parties  who  have  built  up  and  established 
such  good- will  to  enter  into  a  contract  restraining  them  from 
exercising  the  profession,  trade  oi  calling,  or  the  business  or 
industry,  within  the  territory  in  question  for  a  period  of  time. 
The  amount  of  the  consideration  that  a  purchaser  is  willing  to 
give  for  the  good- will  possessed  by  the  vendor  depends  largely 
upon  the  power  of  the  vendor  to  bind  himself  by  a  contract 
restraining  him  from  exercising  the  same  profession,  trade  or 
calling,  or  embarking  in  the  same  business  or  industry;  and, 
generally  speaking,  the  longer  the  time  that  the  vendor  can  so 
bind  himself  and  the  larger  the  territory  he  can  cover  in  his 
contract,  the  greater  the  consideration  that  will  be  paid  for  the 
good-will. 

It  is  obvious,  however,  that  beyond  a  certain  period  of  time, 
and  beyond  a  certain  extent  of  territory, —  both  the  period  of 
time  and  the  extent  of  territory  depending  entirely  upon  the 
nature  of  the  profession,  trade  or  calling,  business  or  industry, — 

ner  and  his  employer  to  the  effect  tial  to  the  legal  idea  of  a  contract  is 

that  the  former  should  not  be  en-  wanting;    It  seems  unreasonable  to 

titled  to  any  part  of  his  wages  unless  hold  that  the  courts  alone  may  de- 

the  ship  should  return  to  the  last  termine  what  the  public  policy  of  a 

port  of  discharga    The  decision  is  state  shaU  be,  respecting  the  validity 

placed  on  the  ground  that,  in  view  of  agreements  between  parties  situ- 

of  the  relative  situation  of  the  par-  ated  so  that  one  may  have  an  undue 

ties  and  the  nature  of  the  agreement,  advantage  over  the  other.    Why  has 

its  efl  .ct  was  oppressive  and  not  not  the  legislature  power,  by  general 

enforceable  in  a  court  governed  by  law,  operating  on  future  dealings,  to 

the  'rules  of  natural  justice.'    So  declare  a  similar  public  policy?   The 

that  at  common  law,  in  equity,  and  judgments  of  the  courts  above  men- 

in  admiralty  the  judiciary  exercise  tioned  have  never  been  considered 

the  right  to  annul   certain  agree-  an  arbitrary  infringement  of  the  lib- 

ments   because   unfair  and  uncon-  erty  of  contract    Nor  should  a  stat- 

scionable,  the  principle  of  such  rul-  ute,  aimed  at  a  system  affording  the 

ings  being  that,  in   some   circum-  opportunity  for  oppression  described 

stances,  real  contractual  equality  or  by  the  English  judges  quoted,  be  so 

that  entire  freedom  of  action  essen-  considered." 
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a  contract  restraining  the  vendor  is  of  little  or  no  valae  to  the 
purchaser.  The  blacksmith  selling  a  small  business  in  a  village, 
who  should  bind  himself  not  to  follow  his  calling  anywhere  in 
the  state  or  in  the  entire  country,  would  be  making  a  contract 
detrimental  to  himself  if  enforced,  without  any  corresponding 
advantage  to  the  party  purchasing  his  business.  Likewise,  the 
merchant  who  sells  his  business  and  binds  himself  not  to  en- 
gage in  the  same  business  m  the  same  locality  for  a  period  of 
fifty  years,  confers  upon  the  purchaser  no  benefit  whatsoever 
by  naming  a  period  so  unnecessarily  long.  In  enforcing  con- 
tracts in  restraint  of  trade  courts  have  taken  cognizance  of 
these  various  considerations,  and  have  laid  down  certain  gen- 
eral rules,  which,  while  they  do  not  positively  restrict  the  right 
of  parties  to  make  whatever  contracts  they  please,  render  the  - 
contracts  made  null  and  void  unless  they  are  reasonable  in; 
their  terms. 

The  restrictions  upon  the  right  of  parties  to  make  contracts 
in  restraint  of  trade  are  of  a  negative  rather  than  a  positive 
character.  Generally  speaking,  the  contracts  are  not  forbidden 
by  statute,  and  parties  are  at  liberty  to  make  their  agreements 
as  unreasonable  as  they  please;  but  the  agreements  will  not  be 
enforced  by  courts  unless  it  clearly  appears  that  they  cover  no 
more  territory  and  are  for  no  longer  time  than  is  reasonably 
necessary  to  enable  the  vendor  to  get  full  value  for  the  good- 
will he  is  selling  and  the  vendee  to  enjoy  within  reasonable 
bounds  the  rights  he  has  purchased. 

It  will  be  found  that  in  the  earlier  days  contracts  in  restraint 
of  trade  were  looked  upon  with  great  disfavor  by  the  courts. 
The  attitude  of  the  courts  in  this  respect  has  greatly  changed, 
and  the  most  enlightened  tribunals  not  only  consider  contracts 
in  restraint  of  trade  with  favor,  but  look  upon  them  as  essential 
to  the  well  being  and  progress  of  the  community.  It  is  not 
seldom,  however,  that  even  now  the  courts,  carried  away  by 
the  earlier  decisions,  arbitrarily  pronounce  contracts,  which  as 
a  matter  of  fact  appear  entirely  reasonable  under  all  the  cir- 
cumstances, to  be  void,  not  so  much  because  they  are  unreason- 
able as  because  they  seem  contrary  to  some  earlier  authorities. 

Contracts  in  restraint  of  trade  should  be  interpreted  in  the 
light  of  the  following  propositions: 

{a)  The  right  to  contract  is  fundamental  to  all  social  organ- 
ization. 
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(J)  Good-will  is  property,  and  as  such  is  subject  to  transfer 
like  any  other  species  of  property;  and  in  its  enjoyment  the 
purchaser  is  entitled  to  exactly  the  same  measure  of  protection 
that  is  afforded  the  purchaser  of  tangible  property;  the  law- 
should  not  permit  the  vendor  to  regain  possession,  contrary  to 
the  terms  of  his  agreement,  of  all  or  any  part  of  that  which  he 
has  sold. 

{c)  All  contracts  made  for  the  protection  of  the  purchaser  of 
good-will  should  be  strictly  enforced,  unless  it  clearly  appears 
that  they  are  so  unreasonable  in  their  terms  as  to  deprive  the 
vendor  or  the  party  bound  of  valuable  rights,  without  any  cor- 
responding benefit  to  the  purchaser;  even  under  such  condi- 
tions a  contract  should  be  enforced  wherever  it  is  possible  to 
so  divide  it  as  to  declare  it  binding  over  such  territory  and  for 
such  time  as  are  reasonably  necessary  for  the  protection  of  the 
purchaser,  and  declare  it  void  as  to  such  time  and  such  terri- 
tory as  are  not  necessary  for  the  protection  of  the  purchaser. 
It  will  be  found  that  it  is  occasionally  possible  for  courts  to 
hold  the  contract  divisible  in  this  respect. 

id)  A  contract  in  restraint  of  trade  being  the  contract  by 
which  the  good-will  of  a  profession,  trade  or  calling,  or  of  a 
business  or  enterprise,  is  sold,  the  courts  should  look  with  favor 
upon  such  contracts  and  enforce  them,  except  in  those  cases 
where  the  enforcement  would  be  manifestly  inequitable  and 
amount  to  the  enforcing  of  a  contract  that  is  void  for  want  of 
consideration. 

{e)  The  consideration  for  a  contract  in  restraint  of  trade 
being  that  which  is  paid  for  the  good-will  of  the  profession, 
trade,  calling,  business  or  enterprise  in  question,  it  is  obvious 
that  the  entire  consideration  is  met  by  the  transfer  of  the  en- 
tire good- will,  and  any  agreement  which  arbitrarily  binds  the 
vendor  beyond  the  territory  and  the  time  necessary  for  the 
protection  of  the  good-will  transferred  is  without  considera- 
tion. 

The  investigation  of  the  law  governing  contracts  in  restraint 
of  trade  as  developed  in  EnglAnd  and  subsequently  in  America 
leads  up  to  the  statement  of  what  may  be  termed  the  modern 
rules  upon  the  subject 
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§  689.  Classification  of  contracts  in  restraint  of  trade, — 

Contracts  in  restraint  of  trade  may  be  classified  as  follows : 

(A)  A  contract  by  the  seller  of  a  business,  trade,  industry  or 
profession  not  to  compete  with  the  buyer.  Such  contracts  are 
for  the  protection  of  the  good-will  of  the  business,  trade,  in- 
dustry or  profession  sold. 

(B)  Contracts  by  a  partner  or  retiring  partner  not  to  com- 
pete with  the  firm  or  his  successors.  Such  contracts  are  for 
the  promotion  and  protection  of  the  good-will  of  the  business. 

(C)  Contracts  by  employees,  agents  and  factors  not  to  com-  [ 
pete  with  the  employer  or  principal  either  during  or  after  the 
time  of  service  or  business  connection.  Such  contracts  are 
usually  for  the  protection  of  the  employer  or  principal  against 
the  imfair  use  by  the  servant,  agent  or  factor  of  the  intimate 
knowledge  gained  by  the  latter  in  the  employment  of  the 
former.* 

(D)  Contracts  by  grantees,  lessees  and  parties  succeeding  to 
any  property,  rights  or  privileges,  not  to  use  the  property, 
rights  or  privileges  for  purposes  in  opposition  to,  or  competi- 
tion with,  the  interests  of  grantor  or  lessor. 

1  See  Pollock  on  Contracts  (5th  Eng.  ed.),  ch.  YIL 
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§  690.  In  addition  to  the  foregoing,  contracts  which  are 
properly  classified  under  the  head  of  contracts  in  restraint  of 
trade,  the  decisions  are  numerous  wherein  contracts  of  an  en- 
tirely different  class  are  also  referred  to  as  contracts  in  restraint 
of  trade.  For  instance,  contracts  whereby  two  or  more  com- 
petitors enter  into  any  sort  of  combination  or  trade  agreement 
are  referred  to  as  contracts  in  restraint  of  trade;  many  such 
decisions  have  been  already  reviewed.  Were  the  field  open  to 
adopt  new  definitions,  it  might  be  urged  with  much  reason 
that  the  only  contracts  which  are  in  any  true  sense  in  restraint 
of  trade  are  contracts  and  agreements  between  parties  engaged 
in  trade  whereby  competition  is  to  cease;  but  the  development 
of  the  law  concerning  contracts  in  restraint  of  trade  has  been 
along  well-defined  lines,  and  the  definition  hereinbefore  sug- 
gested (see  §  688)  is  the  only  definition  permissible  under  the 
decisions;  any  attempt  to  apply  the  law  governing  contracts 
in  restraint  of  trade  to  agreements  whereby  parties  engaged 
in  business  suppress  competition  or  act  together  in  any  man- 
ner to  advance  their  interests  must  necessarily  result  in  con- 
fusion.* 

1  For  an  interesting  discussion  of  confusion  are  seen,  not  only  in  the 

the  law  of  contracts  in  restraint  of  decisions^ but  in  so-called  'anti-trust' 

trade  in  connection  with  anti-trust  legislation." 

legislation,  see  article  by  Mr.  Fred-  For  a  discussion  of  the  develop- 
erick  H.  Cooke,  83  Am.  Law  Rev.  63.  ment  of  the  law  of  England,  see  arti- 
The  opening  paragraph  of  this  arti-  ole  in  22  Irish  Law  Times,  282.  Re- 
cle  is  in  point:  "  The  ordinary  prao-  garding  the  general  i)olicy  of  the 
ticing  lawyer  is  inclined  to  regard  law,  the  writer  in  this  article  says: 
with  contempt,  or  at  least  with  in-  '*  But  if  the  spirit  rather  than  the 
difference,  as  of  little  practical  im-  letter  of  the  authorities  is  to  be  re- 
portance,  investigations  into  the  garded,  much  may  be  said  in  favor 
origin  of  legal  doctrines.  It  suffices  of  the  validity  of  a  general  restraint, 
for  him  that  they  are  as  they  are:  where  it  is  reasonably  required  for 
ita  8cripta  est  But  occasionaUy  at  the  protection  of  the  plaintiff.  It  is 
least  the  origin  of  such  a  doctrine  generally  admitted  that  the  ground 
be<K)mes  of  practical  importance,  as  on  which  the  decisions  are  founded 
determining  the  propriety  of  its  ap-  is  public  policy,  and  in  early  times 
plication  to  a  given  case.  This  seems  the  meaning  of  that  was  explained 
to  us  to  be  true  of  two  doctrines  that  to  be  that  the  nation  ought  not  to 
are  at  present  often  confounded  by  be  deprived  of  the  services  of  a  use- 
reason  of  overlooking  their  respect-  ful  member;  and  accordingly  no- 
ive  origins — the  doctrine  against  con-  body  was  allowed  to  bind  himself 
tracts  in  restraint  of  trade  and  that  not  to  employ  his  talents,  his  industry 
against  restrictions  upon  competi-  or  his  capital  in  any  useful  undertak- 
tion.   The  mischievous  results  of  this  ing  in  the  kingdom.   Ipswich  Tailors* 
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§  691.  Origin  of  the  rule. —  The  origin  of  the  rule  that  con- 
tracts in  restraint  of  trade  are  opposed  to  public  policy  cannot 
be  definitely  ascertained.  It  is  said  to  have  been  partially  rec- 
ognized by  theKoman  law,^  but  in  a  leading  English  case  it  was 
definitely  proven  that  no  such  rule  is  recognized  by  the  law  of 
France.* 

§  692.  In  the  reign  of  Henry  V.  a  dyer  bound  himself  not 
to  exercise  his  trade  for  six  months  in  the  same  town  with  the 
plaintiff;  in  an  action  on  the  bond  Judge  Hull  exclaimed  with 
considerable  emphasis,  in  the  French  of  the  day,  "Per  Dieu,if 
the  plaintiff  were  here,  he  should  go  to  prison  till  he  had  paid 
a  fine  to  the  king."  * 

This  seems  to  be  the  earliest  reported  case.  Under  the  more 
liberal  doctrine  which  controls  the  courts  of  the  present  day 

Case,  11  Coke's  Bep.  53a;  MitcheU  v.  day.    Henoe  it  happens  that  public 
Reynolds,  1  P.  Wmfl.  181;  Homer  v.  policy  may  require  that  the  cove- 
Ashford,  3  Bing.  828.  No  doubt  Lord  nan  tee  should  be  protected  no  less 
Macclesfield  expressed  his   opinion  than  the  covenantor;  and  this  view 
that  a  total  restraint  could  not  under  of   public   policy  was  strongly  in- 
any  circumstances  be  reasonably  re*  sisted  upon  by  Lord  Justice  James 
quired  for  the  protection  of  the  par-  in  Re  Leather  Cloth  Ca  v.  Lorsont 
ties,  but  that  was  merely  a  subordi-  Mr.  Justice  Kekewich  put  the  case 
nate   ground   of  decision,  and  the  in  a  nutshell  when  he  said  that  free- 
notion  of  reasonableness  as  the  sole  dom  of  contract  and  freedom  of  trade 
test  of  the  validity  of  a  contract  in  were  equally  favorites  of  public  pol- 
restraint  of  trade  has  only  come  into  icy.    Upon  the  question  upon  what 
prominence  in  modem  times.    On  the  law  ought  to  be  these  arguments 
the  other  hand,  public  policy  is  a  are  hard  to  meet,  but  in  the  face  of 
variable  quantity,  and  it  would  be  a  the  formidable  array  of  decisions  by 
strange  thing  —  as  was  pointed  out  which  an  artificial  rule  has  been  es- 
by  Lord  Justice  Fry  —  if  a  contract  tablished  that  a  general  restraint  is 
which  might  now  be  for  the  public  void,  they  would  appear  to  have  less 
benefit  were  held  to  be  void  because  cogency  upon  the  question  what  is 
in  the  reign  of  Henry  V.,  or  in  the  the  actual  state  of  the  law.    In  con- 
reign   of   Elizabeth,  that   contract  elusion,  we  respectfully  concur  in 
was  contrary  to  public  policy;  and  the  opinion  expressed  by  Lord  Jus- 
according  to  modern  conceptions,  a  tice  Bowen,  that  the  rule  of  the  corn- 
contract  which  is  reasonable  is  prima  mon  law  is  too  much  ingrained  in 
facie  not  opposed  to  public  policy,  our  history  to  be  changed  at  this  mo- 
It  is  obvious  that  a  rule  which  might  ment — at  all  events,  except  by  the 
be  eminently  beneficial  in  a  com-  highest  court  in  the  country.*' 
paratively  primitive  state  of  society  ^  Greenh.  Pub.  PoL  687. 
might  be  ill  adapted  to  the  highly  ^  Rousillon  v.  Rousillon  (1879),  L.  R. 
complex  condition  of  modern  com-  14  Ch.  Div.  851,  49  L.  J.  Ch.  838,  22 
mercial  intercourse.    Certain  it   is  Albany  Law  Jour.  212, 11  Cent  Law 
that  no  trade  is  likely  to  starve  for  Jour.  270. 
want  of  apprentices  eX  the  present  >  Year-Book  2  Hen.  V.,  1415. 
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the  bond  that  excited  the  anger  of  Judge  Hull  would  be  en- 
forced. It  would  be  difficult  indeed  for  a  man  to  dispose  of 
the  good-will  of  his  business  for  any  sum  at  all  commensurate 
with  its  value  if  the  law  did  not  permit  him  to  bind  himself 
not  to  embark  in  the  same  business  in  the  same  town  for  a 
period  so  short  as  six  months. 

""§  693.  In  1602  the  following  bond  was  held  void:^  "That 
if  E.  Bacheler,  son  of  the  defendant,  do  at  any  time  on  this 
side  or  before  the  feast  of  St.  John  Baptist  which  shall  be  in 
the  year  1604,  either  as  apprentice  or  servant,  or  for  himself 
as  master,  or  otherwise,  use  the  trade  of  an  hab3rdasher  within 
the  county  of  Kent,  the  cities  of  Canterbury  or  Rochester;  if  then 
the  within  bounded  R.  Bacheler  do  upon  request  pay  unto  the 
plaintiff  twenty  pounds,  that  then  the  obligation  shall  be  void." 

It  was  resolved  by  the  court  that  it  was  against  the  law  "  to 
prohibit  or  restrain  any  to  use  a  lawful  trade  at  any  time,  or 
at  any  place;  for  as  well  as  he  may  restrain  him  for  one  time 
or  one  place,  he  may  restrain  him  for  longer  times  and  more 
places,  which  is  against  the  benef  t  of  the  commonwealth;  for 
being  freemen,  it  is  free  for  them  to  exercise  their  trade  in  any 
place.  And  although  it  were  alleged  that  here  he  is  not  pro- 
hibited or  obliged  absolutely  that  he  shall  not  exercise  the 
trade  of  an  haberdasher,  but  that  if  he  exercise  it,  he  shall  pay 
to  the  plaintiff  20Z.,  and  so  it  differs  from  the  Dyer  case,  yet . 
the  court  said,  it  was  all  one;  for  he  ought  not  to  be  abridged 
of  his  trade  and  living." 

§694.  The  early  rule. —  It  is  clear  from  these  cases  that 
the  courts  in  those  early  days  would  not  tolerate  any  contract, 
whether  reasonable  or  otherwise,  which  restrained  a  man  from 
following  his  trade  or  calling;  neither  the  extent  of  the  terri- 
tory involved  nor  the  time  covered  by  the  bond  influenced  the 
court  in  the  slightest  degree ;  it  was  sufficient  if  it  appeared 
that  the  object  of  the  contract  was  to  restrain  the  party  bound. 

Although  the  reports  of  the  two  early  cases  referred  to  are 
exceedingly  meagre,  and  the  facts  are  not  fully  recited,  it  is 
apparent  that  the  courts  were  influenced  by  the  following  con- 
siderations: 
■  1.  That  contracts  in  restraint  of  trade  were  void  as  "  against 
the  benefit  of  the  commonwealth." 

A  Colgate  V.  Bacheler  (1002),  1  Croke's  Rep.  87a 


§  694]  IX  ENGLAITD.  733 

2.  That  contracts  in  restraint  of  trade  were  void  in  that  the 
party  bound  "  ought  not  to  be  abridged  of  his  trade  and  liv-      / 
ing." 

In  the  history  of  the  development  of  the  law  concerning  con- 
tracts in  restraint  of  trade  it  will  be  found  that  at  various  times 
and  with  various  courts  these  two  considerations  have  been  dif- 
ferently considered.  At  certain  times  and  with  certain  courts 
the  effect  of  contracts  in  restraint  of  trade  upon  the  public  wel- 
fare has  been  the  ruling  consideration ;  at  other  times  and  with 
other  courts  the  effect  of  contracts  in  restraint  of  trade  upon 
the  liberty  of  the  individual  has  been  given  greater  weight  and" 
prominence.  It  is  interesting  to  find  that  both  these  consider- 
ations were  specifically  noted  at  so  early  a  date. 

It  is  clearly  apparent  that  in  those  early  days  any  agreement 
whereby^a  man  attempted  to  bind  himself  not  to  follow  a  use- 
ful trade  or  calling  impressed  the  court  as  something  entirely 
opposed  to  the  natural  order  of  things.  The  law,  however,  has 
undergone  such  modifications,  and  the  prevailing  notions  con- 
cerning the  liberty  of  the  individual  to  contract  freely  are  so 
radically  opposed  to  those  in  vogue  in  the  days  of  Henry  V., 
that  these  early  cases  are  no  longer  authority,  but  simply  curi- 
osities. It  is  possible  to  trace  the  gradual  evolution  of  the  law 
concerning  contracts  in  restraint  of  trade  from  the  earliest 
cases  cited  to  the  ruling  decisions  of  the  present  day,  but  the 
modern  doctrine  is  so  radically  opposed  to  the  early  decisions 
that  the  latter  have  practically  only  an  historical  interest.  As 
has  well  been  said :  ^  "  The  doctrine  of  the  courts  in  respect  to 
contracts  in  restraint  of  trade  has  undergone  many  fluctuations. 
The  rule  declaring  such  contracts  to  be  void  seems  to  have 
originated  in  certain  old  laws  of  England,  by  which  no  person 
was  allowed  to  engage  in  particular  kinds  of  trade  or  business 
without  first  serving  a  lengthy  apprenticeship.  It  was  sup- 
posed to  be  contrary  to  public  policy  for  a  person  to  bind  him- 
self not  to  engage  in  a  business  for  which  he  had  thus  become 
qualified,  as  the  public  would  be  deprived  of  the  benefit  of  his 
training  and  experience  in  such  business,  and  the  tendency  of 
the  contract,  on  account  of  the  prohibition  as  to  other  kinds 
of  business,  would  be  to  take  from  him  the  means  of  support 
and  reduce  him  to  the  position  of  a  pauper.    These  and  similar 

iV^right  V.  Eider  (18C8),  86  Cal.  343. 
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considerations  induced  the  English  courts,  at  a  very  early  day, 
to  declare  such  contracts  void;  and  so  excessive  was  their  aver- 
sion to  them  that  they  refused  to  admit  any  exceptions  or  quali- 
j&cations.  In  the  first  reported  case  on  the  subject  *  the  judges 
became  indignant  and  threatened  to  send  the  plaintiff  to  prison ; 
and  for  a  long  time  contracts  of  this  character  were  treated 
with  the  greatest  severity.  Eventually,  however,  a  change 
took  place  and  modifications  were  gradually  introduced,  until 
in  various  cases,  and  among  others  the  case  of  Mitchell  v.  Bey- 
nolda^  it  was  held  that  while  a  contract  in  general  restraint  of 
•trade  was  void,  a  contract  limited  to  a  particular  place  was 
not.  The  courts  of  England  have  ever  since  acted  in  accord- 
ance with  this  view,  but  in  respect  to  the  limit  to  be  assigned 
to  the  restraint  they  have  frequently  taken  a  very  wide  range. 
Thus,'  a  solicitor  had  sold  out  his  business  and  agreed  not  to 
practice  in  any  part  of  Great  Britain  for  twenty  years,  and  the 
court  sustained  the  agreement.  Without  referring  to  other 
cases  it  is  sufficient  to  say  that  the  settled  doctrine  in  England 
is  that,  where  the  contract  is  founded  on  a  valuable  considera- 
tion, the  only  question  is  as  to  its  reasonableness,  and  that  this 
is  a  question  depending  on  the  circumstances  of  each  particu- 
lar case." 

Again,  it  has  been  said : ^  "In  the  age  of  Queen  Elizabeth 
all  restraints  of  trade,  whatever  they  were,  general  or  partial, 
were  -thought  to  be  contrary  to  public  policy,  and  therefore 
void  {Colgate  v.  BacJieler)?  In  time,  however,  it  was  found 
that  a  rule  so  rigid  and  far-reaching  must  seriously  interfere 
with  transactions  of  every-day  occurrence.  Traders  could 
hardly  venture  to  let  their  shops  out  of  their  own  hands;  the 
purchaser  of  a  business  was  at  the  mercy  of  the  seller;  every 
apprentice  was  a  possible  rival.  So  the  rule  was  relaxed.  It 
i  was  relaxed  as  far  as  the  exigencies  of  trade  for  the  time  being 
/  required,  gradually  and  not  without  difficulty,  until  it  came  to 
be  recognized  that  all  partial  restraints  might  be  good,  though 
it  was  thought  that  general  restraints  —  that  is,  restraints  ex- 
tending throughout  the  kingdom  —  must  be  bad.   Why  was  the 

1  Year  Book,  2  Henry  V.  felt  v.  Maxim-Nordenfelt  Ca  (1894), 

«(1711)  1  P.  Wma.  181.  63  L.  J.  R.  Ch.  908. 

»  Whittaker  v.  Howe,  8  Be-^.v.  38a  »  Cro.  Eliz.  (1602),  873^ 

^By  Lord  McNaghten  in  Xorden- 
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relaxation  supposed  to  be  thus  limited?  Simply  because  no- 
body imagined  in  those  days  that  a  general  restraint  could  be 
reasonable  —  not  because  there  was  any  inherent  or  essential 
distinction  between  the  two  cases." 

§  695,  Early  rule  modified. —  Very  soon  the  courts  found 
themselves  obliged  to  take  cognizance  of  the  character  and 
the  extent  of  the  restraint  imposed  by  the  bond  or  agreement. 

In  an  early  case  ^  it  was  held  that  an  agreement  for  a  valu- 
able consideration  that  the  party  bound  would  not  exercise 
the  trade  of  joiner  in  a  certain  shop  in  London  for  twenty-one 
years  was  good,  and  that  it  was  a  violation  of  the  agreement 
to  lease  the  shop  to  a  joiner  who  exercised  his  trade  therein 
during  the  period.  Croke,  Justice,  said :  "  The  doubt  which 
at  the  first  troubled  me  was  for  the  binding  of  one  that  he 
should  not  use,  and  exercise  his  trade,  being  his  livelihood." 
But  in  response  Coke,  Chief  Justice,  urged  that  such  was  not 
the  case,  the  agreement  before  them  "  being  for  a  time  certain 
and  in  a  place  certain,  but  no  general  restraint  there  is  here; " 
the  entire  court  agreed  that  a  man  cannot  bind  himself  that 
he  shall  not  use  his  trade  generally,  but  that  he  might  bind 
himself  not  to  use  it  for  a  time  certain  in  a  place  certain. 

§  696.  In  another  early  case^  the  quaint  recital  of  fact  is  as 
follows:  "Whereas  the  defendant  was  a  mercer,  and  kept  a 
shop  at  Newport  in  the  Isle  of  Wight,  and  had  his  shop  fur- 
nished with  divers  old  and  sullied  wares,  and  the  plaintiff  had 
a  shop  there  furnished  with  new  and  fresh  wares;  in  considera- 
tion the  plaintiff  would  buy  of  him  all  his  said  wares  in  the  said 
shop,  and  would  pay  for  them  such  prices  as  paid  for  them 
when  he  first  bought  them,  that  he  assumed  he  would  not  then 
any  longer  keep  a  mercer's  shop  in  Newport;  and  alleges  in 
fact,  that  he  bought  of  him  all  his  ^aid  wares,  and  paid  to  him 
three  hundred  pounds  for  them,  being  the  price  which  he  had 
paid  for  the  said  wares  when  he  bought  them,  whereas  in  truth 
they  were  not  then  worth  one  hundred  pounds;  and  that  the 
defendant  contrary  to  his  promise  kept  his  said  shop,  and  fur- 
nished it  with  new  and  fresh  wares,  etc.,  to  the  plaintiff's  dam- 
age five  hundred  pounds.  After  non  assumpsit  pleaded,  and 
verdict  for  the  plaintiff  to  his  damage  of  forty  pounds."  With 

1  Rogers  v.  P&rry(10do),2Bulstrode,        2  Broad  v.  Jollyfe  (1643),  2  Croke, 
13a  690. 
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one  jastice  dissenting  the  court  held  that  the  agreement  was 
good:  '^for  it  is  voluntary;  and  upon  a  valuable  consideration 
one  may  restrain  himself  that  he  shall  not  use  his  trade  in  such 
a  particular  place ;  for  he  who  gives  that  consideration  expects 
the  benefit  of  his  customers;  and  it  is  usual  here  in  London  for 
one  to  let  his  shop  and  wares  to  his  servant  when  he  is  out  of 
his  apprenticeship;  as  also  to  covenant  that  he  shall  not  use 
that  trade  in  such  a  shop,  or  in  such  a  street;  so  for  a  valuable 
consideration,  and  voluntarily,  one  may  agree  that  he  will  not 
use  his  trade;  for  volenti  non  jit  injuria.  And  it  is  not  like 
to  the  case  in  2  Hen.  V.  before  cited;  for  there  it  is  alleged 
that  he  was  compelled  to  enter  into  such  a  bond,  it  being  an 
offense  for  which  Hull  swore  he  would  have  committed  him 
had  he  been  there;  yet  there  the  issue  is  taken,  that  he  did  not 
use  the  trade  of  a  dyer  in  the  said  vill;  which  proves  that  the 
defendant  durst  not  demur  thereupon;  but  the  bond  was  al- 
lowed good.  But  here  it  is  upon  a  good  consideration,  viz., 
that  he  would  pay  three  hundred  pounds  for  wares  which  were 
not  worth  one  hundred  and  fifty  pounds,  for  which  he  made 
the  said  promise,  and  is  strong  enough  against  himself."^ 

§  697.  In  another  case'  the  defendant,  in  consideration  of  a 
marriage  to  be  had  between  the  plaintiff  and  defendant's  daugh- 
ter, promised  to  give  £100  to  the  plaintiff  and  £10  for  apparel  for 
her  daughter ;  and  also,  whereas  the  defendant  had  a  shop  in  Bas- 
ingstooke,  with  divers  wares  in  it,  she  promised  to  assign  over 
the  shop  to  the  plaintiff,  and  her  trade  to  the  plaintiff,  and  that 
she  would  not  use  her  trade  any  longer  in  Basingstooke ;  breach 
assigned  in  not  paying  the  money  nor  assigning  the  shop,  and 

I  In  this  same  case  Montague,  G.  J.,  good  consideration,  agree  that  he 

cited  the  case  in  18  Hen.  7.    If  a  feoff-  wiU  not  use  it  within  such  a  Till; 

ment  he  made  upon  condition  that  he  and  upon  the  matter,  it  is  hut  the 

shall  not  alien,  it  is  a  void  condition,  selling  of  his  custom,  and  leaving 

for  it  is  against  law;  yet  a  covenant  another  to  gain  it.    And  it  was  said 

thathe  shall  not  alien  is  good;  where-  that  a  prescription  to  restrain  one 

fore  it  was  adjudged  for  the  plaintiff,  from  using  a  trade  in  such  a  place  is 

And  in  Michaelmas  Term,  19  Jac.  1,  good.    Easter  Term,  18  Jac.  L  Bragg 

this  judgment  was  affirmed  in  a  writ  v.  Tanner,  assumpsit  for  ten  shillings, 

of  error  before  all  the  justices  and  he    promised  to   pay   an   hundred 

barons  of  the  exchequer;  for  they  pounds,  if  he  thenceforward  kept  any 

held  that  one  may  voluntarily  give  draper's  shop  in   Newgate-market: 

over  his  trade,  and  is  not  compelled  judged  good  and  the  plaintiff  recov- 

to  use  it,  especially  in  one  certain  ered," 

place;  and  therefore  he  nuty,  upon  2pi>ugnellv.Gosse(1649),Alleyn,67. 
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for  that  defendant  used  the  trade  there  still,  etc.  Upon  nan 
assumpsit^  a  verdict  for  the  plaintiff  and  entire  damages  given. 
It  was  urged  that  the  agreement  not  to  use  her  trade  was  con- 
trary to  law  and  void.*  The  distinction  was  made,  however, 
"that  where  a  bond  of  promise  restrains  the  exercise  of  a  trade, 
although  it  be  as  to  a  particular  place  only,  yet,  if  it  be  upon  no 
consideration,  the  bond,  etc.,  is  void.  But  if  there  were  a  con- 
sideration for  the  restraint,  as  if  A.  assign  a  shop  or  sell  braided 
ware  to  B.,  there  in  respect  to  the  apparent  prejudice  which 
may  accrue  to  B.  if  A.  should  continue  the  trade,  such  a  bond 
of  promise  is  good;  and  so  was  it  adjudged  in  Fro  ward's  case 
upon  a  writ  of  error  out  of  Bridgenorth.  But  although  there 
be  such  a  consideration,  yet  if  the  restraint  be  general  through- 
out England  it  is  void." 

§  698.  Progress  of  the  law. —  These  early  cases  clearly  show 
that  the  courts  in  considering  all  contracts  and  agreements  the 
object  of  which  was  to  restrain  a  party  from  following  any 
trade,  calling  or  profession  were  rent  by  a  desire  to  protect 
the  public  and  the  individual  on  the  one  side  from  improvident 
contracts,  and  on  the  other  hand  to  enable  the  individual  to 
realize  full  value  for  the  good-will  of  his  trade,  profession  or 
industry,  and  protect  the  purchaser  in  the  enjoyment  thereof. 
These  considerations  may  be  stated  somewhat  more  tersely  as 
follows: 

All  contracts  whereby  a  party  bound  himself  to  refrain  from 
following  his  trade,  calling  or  industry  were  looked  upon  with 
disfavor,  because  (a)  they  tended  to  deprive  society  of  the  serv- 
ices of  a  useful  member,  and  (5)  they  tended  to  deprive  a  man 
of  his  liberty  to  follow  his  trade,  calling  or  industry,  thereby 
making  it  difficult  for  him  to  earn  a  livelihood. 

All  contracts  whereby  a  party  bound  himself  to  refrain  from 
following  his  trade,  calling  or  industry  were  looked  upon  with 
favor  because  (c)  they  were  essential  to  enable  a  man  to  dispose 
of  the  good- will  of  his  trade,  calling  or  industry  for  an  ade- 
quate consideration,  and  [d)  they  were  essential  to  enable  the 

1  Citing  More's  Keports,  Pasc  20  Rot  2217,  entr'  Geggot  et  Batcbelor. 

EL,  pi  182.    A  bond  that  one  should  A  bond  with   condition   that  one 

not  use  the  trade  of  a  mercer  in  Not-  should  not  use  the  trade  of  a  haber- 

tingham  is  void.     Vide  simile  Mor*.  dasher  in  Kent  for  four  years  was 

Hich.  29  EL  p.  284,  et  HiL  44-  Eliz.  holden  Toid.    Et  Lih  11, 53  h.  et  2  H. 

C  BL  qi»£  e9t  enter  Mich.  42  et  43  EL  6,  & 
47 
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purchaser  of  the  good-will  of  any  trade,  calling  or  industry  tG 
get  the  benefit  of  the  same. 

In  the  very  early  days  the  considerations  a  and  h  were  of 
controlling  force,  but,  as  the  courts  became  more  enlightened 
concerning  the  laws  of  trade  and  commerce,  the  considerations 
last  named,  c  and  d^  controlled,  and  the  progress  of  the  law 
concerning  contracts  in  restraint  of  trade  may  be  traced  in  the 
gradual  subordination  of  those  considerations  which  regarded 
only  the  welfare  of  the  public  and  the  individual  bound  to  the 
broader  considerations  which  regarded  the  nature  of  the  prop- 
erty^ transferred  and  its  adequate  protection. 

§699.  Mitchell  t.  Reynolds  (1711).*  — In  this  celebrated 
case  the  defendant  had  assigned  to  the  plaintiff  the  lease  of  a 
certain  bake-house  for  the  term  of  five  years,  and  agreed  not 
to  exercise  the  trade  of  a  baker  within  the  parish  during  that 
period;  the  penalty  being  that  if  he  did  exercise  such  trade  he 
should  pay  to  the  plaintiff  the  sum  of  £50 ;  the  defendant  urged 
that  he  was  a  baker  by  trade;  that  he  had  served  his  regular 
apprenticeship,  and  that  the  bond  was  void  in  law,  and  that, 
therefore,  notwithstanding  he  exercised  his  trade  within  the 
period  named  and  within  the  parish,  the  plaintiff  could  not  re- 
cover. The  case  was  argued  several  times,  and  the  opinion  of 
the  court  was  delivered  by  Parker,  C.  J.,  as  follows:  "The 
general  question  upon  this  record  is,  whether  this  bond,  being 
made  in  restraint  of  trade,  be  good  ?  And  we  are  all  of  opin- 
ion that  a  special  consideration  being  set  forth  in  the  condition, 
which  shows  it  was  reasonable  for  the  parties  to  enter  into  it, 
the  same  is  good ;  and  that  the  true  distinction  of  this  case  is 
not  between  promises  and  bonds,  but  between  contracts  with 
and  without  consideration;  and  that  wherever  a  sufficient  con- 
sideration appears  to  make  it  a  proper  and  useful  contract,  and 
such  as  cannot  be  set  aside  without  injury  to  a  fair  contractor, 
it  ought  to  be  maintained ;  but  with  this  constant  diversity, 
viz.:  where  the  restraint  is  general  not  to  exercise  a  trade 
throughout  the  kingdom,  and  where  it  is  limited  to  a  particu- 
lar place;  for  the  former  of  these  must  be  void,  being  of  no 
benefit  to  either  party,  and  only  oppressive,  as  shall  be  shown 
by-and-by ."  * 

11  P.  V^ms.  181:  a  a,  1  Smithes  ^  xhe  learned  justice  then  proceeds 
Leading  Cases,  705,  with  elaborate  methodically  to  review  the  law  bear- 
notes,  ing  upon  the  subject,  and  in  doing  so 
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It  will  be  observed  that  the  court  in  deciding  this  case  lays 
stress  upon  two  additional  considerations  which  were  not  men- 
tioned in  the  earlier  cases,  namely,  the  adequacy  of  the  con- 
sideration, and  the  tendency,  of  such  contracts  to  create  a 
monopoly. 

he  wanders  far  afield.    The  case  has  a  monopoly,  and  against  the  policy 

been  so  frequently  cited  in  this  coun-  of  the  common  law,  and  conti*ary  to 

try  as  weU  as  in  England  as  the  lead-  Magna  Charta.    11  Co.  84 

ing  case  upon  the  subject,  that  the  3dly.  A  grant  of  the  sole  use  of  a 

following  propositions,  with  the  au-  new  invented  art;  and  this  is  good, 

thoiities   cited  in  support  thereof,  being  indulged  for  the  encourage- 

from  the  opinion  may  be  very  appro-  ment  of  ingenuity;  but  this  is  tied 

priately  quoted:  up  by  the  statute  of  21  Jac.  1,  ch.  3, 

"  Tlie  resolutions  of  the  books  upon  §5,  to  the  term  of  fourteen  years; 

these  contracts  seeming  to  disagree,  for  after  that  time  it  is  presumed  to 

I  will  endeavor  to  state  the  law  upon  be  a  known  trade,  and  to  have  spread 

this  head,  and  to  reconcile  the  jar-  itself  among  the  people.    [See  the 

ring  opinions;  in  order  whereunto,  further   regulations   introduced  by 

I   shaU    proceed    in  the    following  Stat  5  &  6  W.  4,  ch.  83;  2  &  3  V., 

method:  ch.  57;  7  &  8  V.,  cli.  69.] 

1st  Give  a  general  view  of  the  Restraints    by  customs   of  three 

cases   relating  to  the   restraint  of  sorts: 

trade.  1st  Such  as  are  for  the  benefit  of 

2dly.  Make  some  observations  from  some  particular  persons,  who  are  al- 

them.  leged  to  use  a  trade  for  the  advan- 

3dly.  Show  the  reasons  of  the  dif-  tage  of  a  community,  which  are  good, 

ferences  which  are  to  be  found  in  [8  Ca  125;  Cra  Eliz.  803;  1  Leon.  152; 

these  cases;  and  Mich.  22  H.  VL,  14;  2  Bulst  195;  1 

4thly.  Apply  the  whole  to  the  case  Roll  Abr.  561.] 

at  bar.  2dly.  For  the  benefit  of  a  commu- 

As  to  the  cases,  they  are  either, first,  nity  of  persons  who  are  not  alleged, 

of  involuntary  restraints  against  or  but  supposed  to  use  the  trade,  in 

without  a  man's  own   consent;  or  order  to  exclude  foreigners.    [Dyer, 

secondly,  of  voluntary  restraints  by  279,  b;  W.  Jones,  162;  8  Ca  121;  11 

agreement  of  the  partie&  Co.  52;  Carter,  68,  114^  held  good.] 

Involuntary  restraints  may  be  re-  3dly.   A  custom  may  be  good  to 

duced  under  these  heads:  restrain  a  trade  in  a  particular  place, 

1st  Grants  or  charters  from  the  though  none  are  either  supposed  or 

crown.  alleged  to  use  it,  as  in  the  case  of 

2dly.  Customs.  Rippon.    Register,  105, 106. 

3dly.  By-law&  Restraints  of  trade  by  by-laws  are 

Grants  or  charters  from  the  crown  these  several  ways: 

may  be:  1st  To  exclude  foreigners;  and  this 

1st  A  new  charter  of  incorpora-  is  good,  if  only  to  enforce  a  prece- 

tion  to  trade  generally,  exclusive  of  dent  custom  by  a  penalty.    [Carter, 

all  others,  and  this  is  void.  8  Ca  121.  68, 114;  8  Co.  125;  Wooley  v.  Idle,  4 

2dly.  A  grant  to  particular  persons  Burr.  1951.]    But  where  there  is  no 

for  the  sole  exercise  of  any  unknown  precedent  custom,  such  by-law  is  void, 

trade;  and  this  is  void,  because  it  is  1  Roll  Abr.  864;  Holx  210;  1  Bulst 
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The  conclusions  reached  by  the  chief  justice,  after  an  exhaust- 
ive review  of  the  law,  were: 

1st.  That  to  obtain  the  sole  exercise  of  any  known  trade 
throughout  England  is  a  complete  monopoly  and  against  the 
policy  of  the  law, 

» 

11;  8  KeU  8(^8,    [Vide  Harrison  v.  Voluntary  restraints  by  agreement 

Godman,  1  Burr.  12;  Hesketh  v.  Brad-  of  the  parties  are  either: 

dock,  3  Burr.  1856u]  1st.  General,  or, 

But  the  case  in  Keble  is  misre-  2dly.  Particular,  as  to  places  or 

ported :  for  there  the  defendants  did  persons. 

not  plead  a  custom  to  exclude  for-  General  restraints  are  aU  void, 
eigners,  but  only  generally  to  make  whether  by  bond,  covenant  or  prom- 
by-laws,  which  was  the  ground  of  ise,  etc.,  with  or  without  consldera- 
the  resolution  in  that  case.  tion,  and  whether  it  be  of  the  pi^rty*8 

2dly.  All  by-laws  made  to  cramp  own  trade  or  not  Cra  Jaa  696;  2 
trade  in  general  are  void.  Moor,  576;  Bulst  136;  Allen,  67. 
2  Inst  47;  1  Bulst  11;  Wannel  v.  Particular  restraints  are  either: 
Chamber  of  the  City  of  London,  1  Ist,  without  consideration,  aU 
Stra.  675;  The  King  v.  Harrison,  3  which  are  void  by  what  sort  of  con- 
Burr.  1322 ;  Pierce  v.  Bartrum,  Cowp.  tract  soever  created.  2  H.  V.  5 ;  Moore, 
269.  115,  242;  2  Leon.  210;  Cra  Eliz.  872; 

3dly.    By-laws   made  to  restrain  Noy,    98;    Owen,  148;    2  KeU  377; 

trade,  in  order  to  the  better  govern-  March,  191 ;   Show.  2  (not  well  re- 

ment  and  regulation  of  it,  are  good,  ported);  2  Saund.  155. 

in  some  cases,  viz.,  if  they  are  for  the  Or  2dly,  particular  restraints  are 

benefit  of  the  place,  and  to  avoid  pub-  with  consideration, 

lie  inconveniences,  nuisances,  etc.,  or  Where  a  contract  for  restraint  of 

for  the  advantage  of  the  trade  and  trade  appears  to  be  made  upon  a  good 

improvement  of  the  commodity.  Sid.  and  adequate  consideration,  so  as  to 

*284;  Raym.  288;  2  Keb.  27,  873;  and  make  it  a  proper  and  useful  contract, 

5  Ca  62,  b,  which  last  is  upon  the  it  is  good  (2  Bulst  136,  Rogers  v. 

by-law  for  bringing  all  broadcloth  to  Parry),  though  that  case  is  wrongly 

Black  well  Hall,  there  to  be  viewed  reported;  as  appears  by  the  roll  which 

and  marked,  and  to  pay  a  penny  per  I  have  caused  to  be  searched,  it  is 

piece  for  marking.    This  was  held  a  B.  R.  Trin.   11  Jac  1;  Rot  223.   And 

reasonable   by-law;    and   indeed  it  the  resolution  of  the  judges  was  not 

seems  to  be  only  a  fixing  of  the  mar-  grounded  upon  its  being  a  particular 

ket;  for  one  end  of  all  markets  is,  restraint  with  a  consideration,  and 

that  the  commodity  may  be  viewed;  the  stress  lies  on  the  words,  as  the 

but  then  they  must  not  make  people  case  is  here,  though  as  they  stand  in 

pay  unreasonably  for  the  liberty  of  the  book  they  do  not  seem  material, 

trading  there.  Noy,  98;  W.  Jones,  13  Cra  Jac  586. 

In  2  Keb.  309,  the  case  is  upon  a  In  that  case  all  the  reasons  are 
by-law  for  restraining  silk-throwsters  clearly  stated,  and,  Indeed,  all  the 
from  using  more  than  such  a  certain  books,  when  carefully  examined, 
number  of  spindles,  and  there  the  seem  to  concur  in  the  distinctions  of 
by-law  would  have  been  good,  if  the  restraints  general  and  restraints  par- 
reasons  given  for  it  had  been  true.  ticular,  and  with  or  without  con- 
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2dly.  That  when  restrained  to  particular  places  or  persons 
(if  lawfully  and  fairly  obtained),  the  same  is  not  a  monopoly. 

3dly.  That  since  these  restraints  may  he  by  custom,  and 
custom  must  have  a  good  foundation,  therefore  the  thing  is  not 
absolutely  and  in  itself  unlawful. 

4thly.  That  it  is  lawful  upon  good  consideration  for  a  man 
to  part  with  his  trade. 

5thly.  That  since  actions  upon  the  case  are  actions  inju- 
rtarum.  it  has  been  alwavs  held  that  such  actions  will  lie  for 
a  man's  using  a  trade  contrary  to  custom,  or  his  own  agree- 
ment; for  there  he  uses  it  injuriously. 

Gthly.  That  where  the  law  allows  a  restraint  of  trade,  it  is 
not  unlawful  to  enforce  it  with  a  penalty. 

7thly.  That  no  man  can  contract  not  to  use  his  trade  at  all. 

8thly.  That  a  particular  restraint  is  not  good  without  just 
reason  and  consideration. 

Begarding  the  considerations  urged  against  contracts  in  re- 
straint of  trade  in  some  of  the  earlier  decisions,  it  was  said: 

"  The  true  reason  of  the  distinction  upon  which  the  judg- 
ments in  these  cases  of  voluntary  restraints  are  founded  are: 
Ist,  the  mischief  which  may  arise  from  them,  first  to  the  party 
by  the  loss  of  his  livelihood  and  the  subsistence  of  his  family; 
secondly,  to  the  public,  by  depriving  it  of  a  useful  member. 

"Another  reason  is  the  great  abuses  these  voluntary  re- 
straints are  liable  to ;  as,  for  instance,  from  corporations  who 
are  perpetually  laboring  from  exclusive  advantages  in  trade, 
and  to  reduce  it  into  as  few  hands  as  possible;  as  likewise 
from  masters,  who  are  apt  to  give  their  apprentices  much  vex- 
ation on  this  account,  and  to  use  many  indirect  practices  to 
procure  such  bonds  from  them  lest  they  should  prejudice  them 
in  their  custom  when  they  come  to  set  iip  for  themselves. 

"  3dly.  Because,  in  a  great  many  instances,  they  can  be  of 

sideration,  which  -stands  upon  very  whether  the  right  of  action  accrued 

good  foundation.    Volenti  nonfit  irv-  by  bond,  promise  or  covenant,  was 

juria:  a  man  may  upon  a  valuable  the  consideration  in  that  case, 

consideration,  by  his  own  consent,  Vide  March's  Rep.  77,  but  more 

and  for  his  own  profit,  give  over  his  particularly  Allen's,  67;  where  there 

trade,  and  part  with  it  to  another  in  is  a  very  remarkable  case,  which  lays 

a  particular  place.  down  this  distinction,  and  puts  it 

Palm.  172,  Bragg  v.  Stanner.    The  upon  the  consideration  and  reason  of 

entering  upon  the  trade,  and  not  the  thing." 
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no  use  to  the  obligee;  which  holds  in  all  cases  of  general  re- 
straint throughout  England;  for  what  does  it  signify  to  a 
tradesman  in  London  what  another  does  at  Newcastle?  And 
surely  it  would  be  unreasonable  to  fix  a  certain  loss  on  one 
side  without  any  benefit  to  the  others.  The  Eoman  law  would 
not  enforce  such  contracts  by  an  action.^ 

"  4thly.  The  fourth  reason  is  in  favor  of  these  contracts,  and 
is  that  there  may  happen  instances  wherein  they  may  be  use- 
ful and  beneficial,  as  to  prevent  a  town  from  being  overstocked 
with  any  particular  trade ;  or  in  case  of  an  old  man  who,  find- 
ing himself  under  such  circumstances,  either  of  body  or  mind, 
as  that  he  is  likely  to  be  a  loser  by  continuing  his  trade,  in 
this  case  it  will  be  better  for  him  to  part  with  it  for  a  consid- 
eration, that,  by  selling  his  custom,  he  may  procure  to  himself 
a  livelihood,  which  he  might  probably  have  lost  by  trading 
longer. 

"  Sthly.  The  law  is  not  so  unreasonable  as  to  set  aside  a 
man's  own  agreement  for  fear  of  an  uncertain  injury  to  him, 
and  fix  a  certain  damage  upon  another,  as  it  must  do  if  con- 
tracts with  a  consideration  were  made  void." 

In  conclusion  the  court  referred  to  the  particular  circum- 
stances of  the  case  before  it.  "  Here  the  particular  circum- 
stances and  consideration  are  set  forth  upon  which  the  court 
is  to  judge  whether  it  be  a  reasonable  and  useful  contract. 
The  plaintiff  took  a  baker's  house,  and  the  question  is  whether 
he  or  the  defendant  shall  have  the  trade  of  this  neighborhood. 
The  concern  of  the  public  is  equal  on  both  sides.  What  makes 
this  the  more  reasonable  is  that  the  restraint  is  exactly  pro- 
portioned to  the  consideration,  viz.,  the  term  of  five  years.  To 
conclude:  In  all  restraints  of  trade,  where  nothing  more  ap- 
pears, the  law  presumes  them  bad;  but  if  the  circumstances 
are  set  forth,  that  presumption  is  excluded,  and  the  court  is  to 
judge  of  those  circumstances  and  determine  accordingly;  and 
if  upon  them  it  appears  to  be  a  just  and  honest  contract,  it 
ought  to  be  maintained." 

§  700.  By-law  of  Gunmakers'  Company. — The  Gunmakers' 
Company  had  a  by-law  prohibiting  the  sale  of  guns  under  cer- 
tain conditions  to  any  person  engaged  in  the  trade  in  London 
or  within  four  miles  thereof  not  a  member  of  the  company,  and 

iSee  PuflE:,  lib.  5,  eh.  2,  sec  8,  21  H.  VIL,  2a 
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« 

certain  other  restrictions.  The  validity  of  the  by-law  was  chal- 
lenged on  the  ground  that  it  was  in  unlawful  restraint  of  trade. 
In  this  connection  Willes,  C.  J.,  said :  ^  "  The  general  rule  is  that 
all  restraints  of  trade  (which  the  law  so  much  favors),  if  noth- 
ing more  appear,  are  bad.  This  is  the  rule  which  is  laid  down 
in  that  famous  case  of  Mitchell  v.  ReynoM^j  in  which  all  the 
cases  and  arguments  in  relation  to  this  matter  are  thoroughly 
weighed  and  considered ;  and  therefore  I  will  not  repeat  them 
to  you  again  in  worse  words,  but  refer  you  to  that  report,  where 
you  may  see  all  the  cases  cited  which  relate  to  this  point,  and 
where  it  is  considered  in  every  light  in  which  I  think  it  is  pos- 
sible to  consider  it  But  to  this  general  rule  there  are  some 
exceptions ;  as  first,  that  if  the  restraint  be  only  particular  in 
respect  to  the  time  or  place  (a),  and  there  be  a  good  considera- 
tion given  to  the  person  restrained,  a  contract  or  agreement 
upon  such  consideration  so  restraining  a  particular  person  may  ■ 
be  good  and  valid  in  law,  notwithstanding  the  general  rule; 
and  this  was  the  very  case  of  Mitchell  v.  Reynolds^  where  such 
a  bond  was  holden  to  be  good.  So  likewise  if  the  restraint  ap- 
pear to  be  of  a  manifest  benefit  to  the  public,  such  a  restraint 
by  a  by-law  or  otherwise  may  be  good.  For  it  is  to  be  consid- 
ered rather  as  a  regulation  (i)  than  a  restraint;  and  it  is  for 
the  advantage  and  not  the  detriment  of  trade  tjiat  proper  reg- 
ulations should  be  made  in  it.  And  it  is  plain  by  the  recitals 
of  this  charter  granted  to  the  Gunraakers'  Compauy  that  this 
was  the  very  purpose  for  which  this  corporation  was  created. 
It  is  therefore  by  this  rule  and  this  exception  that  we  must  try 
the  present  case.  And  first  it  is  certain  that  both  these  by- 
laws (a)  are  restraints  upon  trade,  and  therefore  bad  unless  they 
fall  under  the  exception.  To  oblige  a  man  after  he  has  finished 
his  barrels  not  to  sell  them  to  any  one  (5)  but  one  who  is  ad- 
mitted of  the  company  is  a  great  restraint  upon  trade.  So  like- 
wise not  to  put  his  mark  or  to  suffer  his  mark  to  be  put  upon 
the  barrel  of  any  person  not  admitted  of  the  company  is  a  very 
great  hardship  and  restraint,  unless  there  was  a  particular  rea- 
son for  it.  But  it  does  not  appear  from  anything  that  is  set 
'  forth  in  the  declaration  that  the  charter  has  given  any  direc- 
tions, or  the  company  made  any  by-laws,  concerning  the  regu- 
ulation  of  that  particular  branch  of  the  trade  of  fitting  the 

1  The  Master  et  aL  of  Gunmakers  v.  FeU  (1742),  Willes  R  884 
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barrels  into  the  stocks,  and  if  not,  no  reason  can  be  assigned 
wby  other  persons  may  not  do  it  as  well  as  those  who  are  mem- 
ber of  the  company.  Nor  does  it  appear  by  the  declaration 
that  the  particular  marks  which  every  person  of  the  company 
pats  on  his  own  barrels  are  an  evidence  that  such  barrels  have 
been  tried  and  proved  by  the  company,  or  that  such  marks  may 
not  be  put  on  before  they  are  tried  and  proved,  or  there  is  any 
method  whatsoever  prescribed  either  by  the  charter  or  any  by- 
laws for  trying  and  proving  barrels  made  by  members  of  the 
company.  And  as  we  can  presume  nothing  but  what  is  set  forth, 
we  are  obliged  to  be  of  opinion  that  this  part  of  the  by-law 
likewise  is  not  good,  as  being  a  restraint  upon  trade  without 
an  apparent  reason." 

It  will  be  observed  that  this  case  involves  questions  quite  dis- 
tinct from  those  presented  by  an  agreement,  the  object  of  which 
is  to  restrain  a  man  from  exercising  any  trade  or  calling.  The 
by-law  in  the  Gunmakers'  Case  placed  no  restraint  upon  any 
particular  party  —  it  simply  sought  to  confine  the  trade  within 
certain  limits;  and  as  such  might  perhaps  be  more  truly  and 
correctly  entitled  a  contract  in  restraint  of  trade  than  the  bonds 
and  agreements  which  are  commonly  considered  under  that 
head.* 

1  It  is  impossible  to  refer  at  length  (1859),  7  C.  R  N.  a  805;  Ward  v. 
to  even  the  more  important  of  the  Byrne  (1839),  5  M.  &  W.  547;  Hlnde 
earlier  cases  the  number  is  so  great,  v.  Gray  (1840),  1  K  &  Gr.  195,  1  Scott 
but  the  following  all  tend  in  the  di-  N.  R.  123;  Price  v.  Green  (1847),  16 
rection  of  the  modem  rule,  and  the  M.  &  W.  346;  King  &  Sheppard  v. 
development  of  that  rule  may  be  Hansell  (1860),  5  H.  &  N.  106;  Jones 
traced  in  these  decisions:  Gale  v.  t.  Lees  (1856),  1  H.  &  N.  189;  Leigh  v. 
Reed  (1806),  8  East,  80;  Kimberly  v.  Hind  (1829j,  9  B.  &  C.  774,  4  M.  &  R. 
Jennings  (1836).  6  Sim.  340:  Kemble  599;  Lake  v.  Butler  (1855),  5  E.  &  B. 
V.  Kean  (1829),  6  Sim.  338;  Avery  v.  92;  Jewell  et  aL  v.  Stead  (1856),  6 
Langford  (1854\  Kay,  668;  Turner  v.  K  &  R  350;  Wallis  v.  Day  (1857), 
Evans  (1852),  2  De  G.  M.  &  G.  740;  2  M.  &  W.  273;  Pilkington  v.  Scott 
Benwell  v.  Inns  (1857),  24  Beav.  807;  (1846),  15  M.  &  W.  657;  Hitchcock  v. 
SwaUow  V.  Wallingford,  12  Jur.  404;  Coker  (1837),  Exch.  Ch.  from  K.  R  6 
Homer  v.  Ashford  (1825),  3  Bing.  A.  &^  489;  Archer  v.  Marsh  (1887), 
822;  Davis  v.  Mason  (1793),  5  T.  R.  6  A.  &  K  959;  Hutton  v.  Parker 
118;  Bunn  v.  Guy  (1803).  4  East,  160;  (1839),  7  DowL  739;  Cooch  v.  Good- 
Proctor  V.  Sargent  (1841),  2  M.  &  G.  man  (1842),  11  L.  J.  Q.  R  226;  Swat- 
20,  2  Scott,  N.  R.  289;  Rannie  v.  Ir-  man  v.  Ambler  (1852),  22  L.  J.  Ex.  81; 
vine  (1844),  8  Scott  N.  R.  674,  7  M.  &  Morgan  v.  Pike  (1854),  23  L.  J.  C.  P. 
Gr.  969;  Leighton  v.  Wales  (1838).  8  64;  Mallan  v.  May  (1843),  11  M.  &  W. 
M.  &  W.  545;  Mumford  v.  Gething  665;  Sainter  v.  Ferguson  (1849),  18 
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§  701.  Chesman  t.  Nainby  (1727).*— The  wife  entered  into 
a  bond  to  take  a  certain  servant  intp  her  shop,  and  the  servant 
agreed  that  she  would  not,  at  any  time  after  she  had  left  the 
service  of  the  plaintiff,  set  up  or  exercise  the  trade  of  linen 
draper,  either  by  herself  or  by  any  other  person  or  persons  in 
trust  for  her,  either  directly  or  indirectly,  in  any  place  or  shop 
within  the  fepace  of  half  a  mile  from  the  dwelling-house  of  the 
said  Margery  Nainby,  or  of  any  other  house  that  said  Margery 
Nainby  shall  think  proper  to  move  to  in  order  to  carry  on  the 
trade  of  linen  draper;  and  further,  that  the  servant  would  not 
directly  or  indirectly  assist  or  instruct  any  other  person  in  man- 
aging or  carrying  on  said  trade  under  pretense  of  being  a  serv- 
ant to  such  person  or  persons,  or  any  other  color  of  pretense; 
all  under  penalty  of  one  hundred  pounds.  It  was  charged  that 
the  servant  married,  and  within  a  half  mile  of  the  plaintiff's 
house  instructed  her  husband  in  the  trade  of  linen  draper.  In 
defense  it  was  urged  that  the  bond  was  void.  Judgment  for 
the  plaintiff  was  affirmed  upon  the  ground  that  there  was  a 
plain  and  reasonable  consideration  for  so  much  of  the  restraint 
as  the  breach  extended  to,  and  that  under  the  authority  of 
MitcheU  V.  Reynolds  the  bond  was  good. 

§  702.  Some  additional  illnstrations. —  An  agreement  by  a 
brass  founder  to  work  exclusively  for  certain  factories  during 
his  life  cannot  be  enforced  where  it  appears  that  they  on  their 
part  did  not  undertake  to  give  him  full  employment,  but  on  the 
contrary  reserved  the  right  to  employ  others  and  to  put  an  end 
to  the  agreement  at  the  end  of  three  months.^  It  would  seem 
that  such  an  agreement  might  be  bad  for  other  reasons,  but  it 
was  discussed  by  the  court  almost  entirely  as  one  in  restraint 
of  trade. 

§  703.  In  discussing  an  agreement*  wherein  the  defendant 
agreed  not  to  work  for  or  be  eitiployed  by  another  person  dur- 

L.  J.  G  P.  217;  Nichols  v.  Stretton  (1861),  80  L.  J.  Ch.  20;  Morrison  v. 

(1847),  10  Q.  R  346;  Tallis  v.  Tallis  Moat,  9  Hare.  241;  Green  v.  Price 

(1853).  1  K  &  a  391 ;  Beckford  v.  (1845).  13  M.  &  W.  695. 

Crutwell  (1832),  1  M.  &  Rob.  187;  1 18  Gea  I. ;  2  Strange,  739. 

Smyth  V.  Smyth  (1884),  10  Bing.  406;  «  Young  et  al.  v.  Timmins  et  aL 

Elves  V.  Crofts  (1850),  19  I*  J.  a  P.  (1831),  1  Tyrwh.  226. 

385;  Kemp  v.  Sober  (1850),  20  L.  J.  Ch.  «  Horaer  v.  Ashford  et  aL  (1825),  8 

502;  Wickendon  v.  Webster  (1856),  6  Bing.  322. 
K  &  B.  387;  Hodgson  v.  Coppard 
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ing  a  certain  apprenticeship,  it  was  said:  "  The  first  object  of 
the  law  is  to  promote  the  public  interest ;  the  second  to  pre- 
serve the  rights  of  individuals.  The  law  will  not  permit  any 
one  to  restrain  a  person  from  doing  what  the  public  welfare 
and  his  own  interest  requires  that  he  should  do.  Any  deed, 
therefore,  by  which  a  person  binds  himself  not  to  employ  his 
talents,  his  industry,  or  his  capital,  in  any  useful  undertaking 
in  the  kingdom,  would  be  void,  because  no  good  reason  can  be 
Imagined  for  any  person's  imposing  such  a  restraint  on  him- 
self. But  it  may  often  happen  (and  the  present  case  is  a  strong 
instance  of  it)  that  individual  interest  and  general  convenience 
render  engagements  not  to  carry  on  trade  or  to  act  in  a  profes- 
sion in  any  particular  place  proper.  Manufactures  or  dealings 
cannot  be  carried  on  to  any  great  extent  without  the  assistance 
of  agents  and  servants.  These  must  soon  acquire  a  knowledge 
of  the  manufactures  or  dealings  of  their  employers.  A  lAer- 
chant  or  manufacturer  would  soon  find  a  rival  in  every  one  of 
his  servants,  if  he  could  not  prevent  them  from  using  to  bis 
prejudice  the  knowledge  acquired  in  his  employ.  Engagements 
of  this  sort  between  masters  and  servants  are  not  injurious  re- 
straints of  trade,  but  securities  necessary  for  those  who  are  en- 
gaged in  it.  The  effect  of  such  contracts  is  to  encourage  rather 
than  cramp  the  employment  of  capital  in  trade,  and  the  promo- 
tion  of  industry.  For  partial  restraints,  hoMrever,  there  must 
be  some  consideration,  otherwise  they  are  impolitic  and  oppres- 
sive." 

§  704.  In  1816  the  court  of  chancery  ^  declined  to  specifically 
enforce  the  performance  of  a  contract  whereby  the  practice 
of  an  attorney  was  sold.  There  were  a  number  of  defenses  to 
the  bill;  among  them  the  following  was  discussed  at  length  by 
the  court:  "My  principal  doubt,  however,  has  been  whether, 
supposing  all  his  other  objections  to  be  surmounted,  this  is  an 
agreement  which  a  court  of  equity  can  carry  into  execution. 
The  defendant  agrees  to  give  £3,075  for  the  plaintiff's  business, 
and  the  plaintiff  agrees  that  at  a  certain  period  his  business 
shall  be  transferred  to  the  defendant.  Now,  the  business  of 
an  attorney  consists  in  his  being  emplo3^ed  by  others,  from  the 
confidence  which  they  repose  in  his  skill  and  integrity.  In 
what  way,  then,  is  the  court  to  decree  the  transfer  of  such  a  busi- 

1  Bozon  V.  Farlow  (1816),  1  Meriv.  45a 
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ness?  What  is  it  that  I  am  to  direct  Mr.  Bozou  to  do  towards 
the  fulfillment  of  his  part  of  the  contract  ?  The  court  must  be 
able  to  prescribe  to  both  parties  what  it  is  that  they  are  recip- 
rocally to  perform.  The  very  ground  on  which  the  jurisdic- 
tion of  a  court  of  equity  in  decreeing  a  specific  performance  is 
founded  is  that  it  is  able  to  give  possession  of  the  very  thing 
which  is  the  subject  of  the  agreement,  and  which  a  court  of 
law  cannot  do.  But  when  I  order  Mr.  Farlow  to  pay  his 
£3,075,  in  what  way  am  I  to  proceed  in  order  to  put  him  in 
possession  of  Mr.  Bozon's  business  ?  What  acts  am  I  to  direct 
Mr.  Bozon  himself  to  perform  in  order  to  efifect  that  purpose  ?  " 
It  seems  that  the  various  propositions  which  passed  between 
the  parties,  or  which  constitute  the  contract  relied  upon,  con- 
tained no  express  provision  that  the  vendor  should  not  resume 
his  practice  within  any  particular  period  or  locality.  The  ab- 
sence of  such  a  stipulation  was  noted  by  the  court,  but  it  was 
urged  on  behalf  of  the  plaintiff  that  such  a  stipulation  might 
be  considered  as  falling  within  "  the  usual  clauses "  of  such 
agreements.  The  court  said :  "  We  have,  in  the  case  of  Bunn  v. 
Gv,yi^  an  instance  of  such  clauses  as  have  been  introduced  into 
an  agreement  of  the  same  nature  with  the  present.  But  are 
they  to  be  considered  as  stipulations  so  annexed  to  this  sort  of 
stipulation  as  to  be  introduced  as  '  the  usual  clauses '  into  the 
instrument  which  is  to  be  executed  on  the  basis  of  the  present 
agreement?  Is  Mr.  Bozon  to  be  bound,  for  instance,  not  to 
carry  on  his  business  of  an  attorney  within  one  hundred  and 
fifty  miles  of  Plymouth,  or  within  any  and  what  other  distance 
from  that  place,  when  it  is  manifest,  from  direct  evidence  in 
regard  to  what  passed  at  the  time  when  this  agreement  was 
framed,  that  no  such  point  ever  came  into  discussion  between 
the  parties,  and  when  it  has  been  decided  in  the  case  of  Crutt- 
weU  V.  Lye^  that,  unless  restrained  by  positiv^e  contract,  a  man 
may,  after  selling  the  good- will  of  a  trade,  set  up  a  business  of 
the  same  kind,  at  the  same  place,  whenever  he  pleases  ?  Then, 
is  Mr.  Bozon,  in  order  to  allure  customers,  to  permit  his  name 
to  remain  in  the  firm  after  his  concern  in  the  business  has  en- 
tirely ceased?  Admitting  that  it  is  not  illegal  so  to  contract, 
yet  is  it  a  stipulation  so  extremely  proper  for  a  court  of  equity 
to  sanction  that  it  will  introduce  it,  as  of  course,  into  an  agree- 

1  (1803)  4  East,  19a  2  (1810)  17  Ve&  Jr.  335. 
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ment,  the  parties  to  which  had  never  expressed  any  intention 
of  resorting  to  it  ?  I  apprehend  not ;  and  I  should  think  the 
same,  likewise,  of  the  remaining  covenant,  which  is  to  influ- 
ence customers  to  employ  the  one  party  to  the  agreement  be- 
cause the  other  party  is  paid  for  so  influencing  and  inducing 
them." 

§  705.  In  another  case  an  agreement  by  a  sob'citor,  for  a 
valuable  consideration,  not  to  practice  in  any  part  of  Great 
Britain  for  twenty  years  was  held  valid,  and  enforced  by  in- 
junction.^ 

With  regard  to  the  extent  of  territory  embraced  by  the 
agreement  the  master  of  the  rolls  said:  "The  question,  there- 
fore, is  whether  the  restraint  ought  to  be  considered  as  reason- 
able in  this  particular  case.  The  business  is  that  of  an  attor- 
ney and  solicitor,  which,  to  a  large  extent,  may  be  carried  on 
by  correspondence  or  b)'  agents,  and  as  to  which  it  has  already 
been  decided  that  a  restraint  of  practice  within  a  distance  of 
one  hundred  and  fifty  miles  was  not  an  unreasonable  restraint. 
It  was  decided  in  the  case  of  the  surgeon-dentist,  where  the 
occupation  required  the  personal  presence  of  the  practicer  and 
the  patient  at  the  same  place,  that  a  restraint  of  practice  within 
a  distance  of  one  hundred  miles  was  an  unreasonable  restraint. 
Agreeing  with  the  court  of  common  pleas  that  in  such  cases 
'  no  certain  precise  boundary  can  be  laid  down  within  which 
the  restraint  would  be  reasonable,  and  bej'ond  which  excess- 
ive;' having  regard  to  the  nature  of  the  profession,  to  the 
limitation  of  time,  and  to  the  decision  that  a  distance  of  one  hun- 
dred and  fifty  miles  does  not  describe  an  unreasonable  bound- 
ary, I  must  say,  as  Lord  Kenyon  in  Davis  v.  Mason^  *  I  do  not 
see  that  the  limits  are  unnecessarily  unreasonable,  nor  do  I 
know  how  to  draw  the  line.' " 

§706.  Recent  leading  cases — ^Bousilloii  T.Rousillon(1879).' 
The  contract  in  this  case  was  made  under  peculiar  circum- 
stances: The  defendant,  a  nephew  of  the  plaintiff  and  a  native 
of  Switzerland,  was  taken  into  the  plaintiff's  employment  as  a 
clerk,  and  afterwards  as  traveling  salesman;  he  was  sent  to 
England  in  order  that  he  might  learn  English ;  returning  to 

1  Whittaker  et  aL  ▼.  Howe  (1841),  8  •  L.  R  14  Ch.  Div.  351,  49  L.  J.  Ch. 
Beav.  d8a  888,  22  Alb.  Law  Jour.  212, 11  Cent 

3  (1798)  5  Term  R  lia  Law  Jour.  270. 
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the  continent  the  defendant  addressed  a  letter  to  the  plaintiff, 
in  which  he  undertook  not  to  represent  any  house  in  the  same 
business  for  a  period  of  two  years  after  leaving  the  plaintiff, 
or  to  establish  himself  or  associate  himself  with  other  persons 
or  firms  in  the  same  business  for  a  period  of  ten  years.  These 
undertakings  were  made  upon  assurances  that  his  position  was 
assured  in  the  house,  barring  the  happening  of  unforeseen  events 
or  negligences  on  his  part.  The  agreement  was  made  upon  the 
continent  Within  the  time  fixed  the  defendant  started  in  the 
prohibited  business  in  the  city  of  London.  The  restriction  ap- 
plied to  the  champagne  trade,  and  it  clearly  appeared  that  this 
trade  extended  over  all  of  Europe.  The  court  therefore  held 
that^  considering  the  peculiar  nature  of  the  trade,  the  restraint 
was  not  unreasonable  either  in  point  of  time  or  extent  of  ter- 
ritory.* 

The  burden  is  upon  the  defendant  who  alleges  the  invalidity 
of  the  contract  to  show  that  the  restraint  imposed  was  plainly 
greater  than  the  protection  required  by  the  plaintiff.' 

1  Relying  upon  Hitchcock  v.  Coker  ing,  therefore,  at  the  extent  of  the 

(1837),  6  A.  &  E.  489;  Ward  v.  Byrne  trade  carried  on  by  the  plaintiffs,  and 

(1S39),  6  M.  &  W.  547;  TaUis  v.  TaUis  its  diffusion  over  the  whole  of  Eng- 

(ia>3),  1  E.  &  B.  391 ;  MitcheU  t.  Rey-  land;  looking  at  the  facilities  which 

nolds  (1711),  1  P.  Wms.  181;  Mallan  now  exist  for  carrying  on  trade  in 

V.  May  (1848),  11  M.  &  W.  665.  various  places  by  means  of  the  free- 

2 ''The  question  then  arises,  Does  dom  of  communication  which  exists 
the  defendant  in  the  present  case  di&-  between  them,  I  cannot  say  that  it 
charge  the  burthen  so  cast  upon  him?  has  been  made  plain  to  me  that  this 
In  answering  that  I  must  consider  contract  exceeds  in  its  extent  that 
the  facts  of  the  casa  It  appears  that  to  which  the  plaintiffs  were  entitled 
at  the  time  this  contract  was  entered  for  the  protection  of  their  trada  No 
into  the  defendant  had  for  some  two  doubt  criticisms  may  be  made  on  the 
years  been  acting  as  the  representa-  contract,  and  it  may  be  said  that  you 
tive  of  the  plaintiffs  in  England.  His  may  conceive  cases  to  which  the  re- 
custom  appears  to  have  been  under  straint  would  apply  in  which  no  in- 
their  directions  to  travel  over  all  parts  jury  would  be  done  to  the  plaintiffs, 
of  England  and  over  Scotland,  and  But  that  observation  would  have  ap- 
at  a  subsequent  date  he  visited  Hoi-  plied  to  TaUis  v.  TaUis  (1858),  1  E.  & 
land  for  the  purposes  of  their  trade.  B.  891 ;  and  when  I  bear  in  mind  the 
He  had,  by  a  residence  of  some  four  devious  channels  through  which 
months  in  Epemay,  at  the  house  of  trade  is  influenced,  and  the  great 
the  principal  plaintiff,  acquired  a  difficulty  of  providing  for  every  pos- 
knowledge  of  the  plaintiff's  trade  as  sible  case  in  which  injury  might 
carried  on  in  France.  He  was  there-  arise,  without  including  possible 
fore  acquainted  with  the  trade  at  both  cases  in  which  injury  might  not 
its  end&  He  was  a  relative  of  the  arise,  I  have  come  to  the  conclusion 
plaintiff  and  bore  their  name.   Look-  that  it  has  not  been  shown  that  this 
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There  is  no  hard-and-fast  rule  to  the  eflFect  that  a  contract 
which  restrains  a  party  from  carrying  on  a  trade  or  calling 
within  any  particular  territory,  whether  large  or  small,  is  void. 
The  territory  may  embrace  the  whole  of  England  and  Wales 
and  the  contract  still  be  good ;  *  or  the  territory  may  embrace 
only  a  small  area  and  be  void.' 

'  The  nature  of  the  business  to  which  the  contract  relates  de- 
termines the  validity  of  the  contract  rather  than  the  extent  of 
the  territory  or  length  of  time.  Even  in  those  cases  where  it 
has  been  laid  down  broadly  that  the  restraint  must  not  be  uni* 
versal,  it  will  be  found  that  the  soundness  of  each  decision  de- 
pends upon  the  facts  involved,  and  that  all  the  court  decided 
was  that  wherever  the  restraint  is  more  general  than  the  nature 

contract  is  larger  than  is  necessary  unreasonable,  the  rule  would  oper- 

for  the  reasonable  protection  of  the  ate  nothing,  because  the  ground  is 

plaintiffs,  and  I  hold,  therefore,  that  already  covered  by  the  rule  that  the 

this  objection  falla    But  then  it  is  restraint  must  be   reasonable     It 

said  that,  over  and  above  the  rule  would    therefore   only   operate   in 

that  the  contract  shall  be  reasonable,  cases  in  which  universality  of  the 

there  exists  another  rule,  viz.,  that  prohibition  was  reasonable,  that  is, 

the  ct>ntract  shall  be  limited  as  to  it  would  only  operate  where  it  ought 

space*  and  that  this  contract  being  not  For  the  existence  of  such  a  rule 

in  its  terms  unlimited  as  to  space,  I  should  require  clear  authority." 
and  therefore  extending  to  the  whole        ^  Rousillon  v.  Rousillon  (1879),  Lu  R. 

of  England  and  Wales,  must  be  void.  14  Ch.  Div.  851,  49  L.  J.  Ch.  838^  22 

Now,  in  the  first  place,  let  me  con-  Alb.  Law  Jour.  212,  11  Cent  Law 

sider  whether  such  a  rule  would  be  Jour.  270. 

reasonable.  There  are  many  trades  '  In  the  case  last  cited  Fry,  J., said: 
which  are  carried  on  all  over  the  ''In  the  next  place,  the  rule  is  pressed 
kingdom  which  by  their  very  nature  ui)on  me  as  an  artificial  rule,  an  ab- 
are  extensive  and  widely  diffused,  solute  rule,  or,  as  it  was  called  by  the 
There  are  others  which  from  their  late  Vice-ChancellorWickens,  a  hard- 
nature  and  necessities  are  local  If  and-fast  rule.  Such  a  rule  might 
this  rule  existed  it  would  afford  a  always  be  evaded  by  a  single  excep- 
complete  protection  to  the  latter  tion.  No  exception  can  be  said  to 
class  of  trade,  whilst  it  would  pro-  be  colorable  to  a  rule  of  this  descrip- 
hibit  complete  protection  of  the  tion,  because  you  can  only  judge 
former  class,  and  an  injury  which  whether  an  exception  be  colorable  or 
ought  not  to  be  wrought  without  not  by  the  principle  of  the  rule^  and 
good  reason  would  arisen  In  the  next  if  the  rule  be  reaUy  an  artificial  one 
place,  the  rule,  if  it  existed,  would  without  principle,  there  is  no  cri- 
apply  in  two  classes  of  cases.  It  terion  for  saying  whether  the  eva- 
would  apply  where  the  want  of  a  lim-  sion  is  colorable  or  not  It  appears 
itation  of  space  was  unreasonable,  to  me  for  these  reasons  that  I  ought 
and  also  where  it  was  reasonable,  not  to  hold  such  a  rule  to  exist  un- 
Now  in  the  former  class  of  cases,  less  it  be  clearly  established.*' 
those  in  which  the  universality  was 
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of  the  business  and  the  protection  of  the  vendee  require,  then 
it  is  unreasonable  and  void>  In  so  far  as  the  early  authorities 
seem  to  establish  the  rule  that  the  extent  of  the  territory  arbi- 
trarily determines  the  validity  of  the  contract  rather  than  the 
nature  of  the  trade  or  calling  in  question,  Fry,  J.,  well  said : ' 
"I  have,  therefore,  upon  the  authorities,  to  choose  between 
two  sets  of  cases  —  those  which  recognize  and  those  which  re- 
fuse to  recognize  this  supposed  rule;  and,  for  the  reasons  which 
I  have  already  mentioned,  I  have  no  hesitation  in  saying  that 
I  adhere  to  those  authorities  which  refuse  to  recognize  this 
rule,  and  I  consider  that  the  cases  in  which  an  unlimited  pro- 
hibition has  been  spoken  of  as  void  relate  only  to  circumstances 
in  which  such  a  prohibition  has  been  unreasonable.  It  fol- 
lows, therefore,  that  in  my  judgment  the  plaintiffs  have  estab- 
lished their  right  upon  the  contract  to  aii  injunction."* 

*  Ward  V.  Bjrme  (1839),  5  M.  &  W.  this  country,  wherever  it  may  be 

547;  Hinde  t.  Gray  (1840),  1  Man.  &  made.    It  seems  to  me  almost  ab- 

G.  195;  AUsopp  v.  Wheatcroft  (1871),  surd  to  suppose  that  the  courts  of 

Law  R.  15  Eq.  59;  Leather  Cloth  Ca  this  country  should  enforce  a  con- 

T.  Lorsont  (1869),  Law  R  9  Eq.  845;  tract    which   they  consider   to   be 

Whittaker  v.  Howe  (1841),  8  Beav.  against  public  policy  simply  because 

383;  Jones  v.  Lees  (1856),  1  H.  &  N.  it  happens  to  have  been  made  some- 

189l  where   else.     Again,    Mr.    Cookson 

3  RousiUon  v.  BousiUon  (1879),  L.  R  urged  that,  although  the  policy  of 

14  Ch.  Diy.  851,  49  L.  J.  Oh.  888,  22  this  country  promotes  trade  amongst 

Albu  Law  Jour.  212,  11  Cent.  Law  its  native  subjects,  there  is  no  such 

Jour.  270i  policy  in  favor  of  trade  carried  on 

'  In  this  same  case,  regarding  the  here  by  foreign  merchants,  and  no 
law  of  France  and  the  policy  of  such  leaning  of  the  English  law  in 
England  concerning  contracts  in  re-  favor  of  their  trade.  It  appears  to 
straint  of  trade,  Fiy,  J.,said:  "Before  me  that  that  view  cannot  be  main- 
leaving  this  part  of  the  case  I  wish  to  tained.  And,  as  an  elementary  point 
refer  to  two  other  points  raised  by  may  be  met  by  a  citation  from  an 
Mr.  Cookson,  because  they  were  fully  elementary  book,  I  will  only  refer  to 
argued  by  him.  He  has  insisted  that,  a  passage  in  Mr.  Justice  Blackstone's 
even  if  the  contract  was  void  by  the  (IV)mmentaries,  in  which  he  deals 
law  of  England  as  against  public  with  the  mode  in  which  the  English 
policy,  yet,  Inasmuch  as  the  contract  law  has  regarded  trade  by  foreign 
was  made  in  France,  it  must  be  good  merchants.  He  says  (21st  ed.,  vol.  1, 
here,  because  the  law  of  France  p.  260):  *The  law  of  England  as  a 
knows  no  such  principle  as  that  by  commercial  country  pays  very  par- 
which  unreasonable  contracts  in  re-  ticular  regard  to  foreign  merchants 
stiaint  of  trade  are  held  to  be  void  in  innumerable  instances,'  and  then 
in  this  country.  It  appears  to  me,  he  goes  on  to  refer  to  the  provision  of 
however,  plain  on  general  principles  Magna  Charta  in  favor  of  foreign 
that  this  court  will. not  enforce  a  merchants."* 
contract  against  the  public  policy  of 
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§  707.  Nordenfelt  y.  Maxim-Nordenfelt  Co.  (1894).*— Nor- 
denfelt  entered  into  a  contract  with  the  Maxim-Nordenfelt 
Company  not  to  engage  for  a  period  of  twenty-five  years,  either 
directly  or  indirectly,  in  the  business  of  manufacturing  guns 
and  their  accessories,  except  on  behalf  of  the  company.  It 
was  urged  in  this  behalf  that  the  covenant  was  unlimited  as  to 
space  and  practically  unlimited  as  regards  time,  since  twenty- 
five  years  in  the  case  of  a  man  past  middle  life  is  the  same 
thing  as  forever.  It  was  also  urged  that  there  was  a  want  of 
consideration,  since  the  covenant  was  not  entered  into  directly 
with  the  Maxim-Nordenfelt  Company  in  connection  with  the 
sale  of  the  business.  As  a  matter  of  fact  the  contract  provided 
that  for  seven  years  from  the  incorporation  of  the  company 
Nordenfelt  should  act  as  managing  director  at  a  remuneration 
of  $2,000  a  year  and  a  commission  upon  the  net  profits  of  the 
company,  and  he  had  received  £237,000.  The  consideration 
was  held  sufficient  to  sustain  the  contract.' 

163  L.  J.  R  Ch.  OOa  pete  in  any  way  with  that  carried 

2  The  facts  are  recited  somewhat  on  by  such  company.'    The  agree- 

at  length  in  the  opinion  of  Lord  Hir-  ment  for  purchase  was  duly  carried 

schel:  "The  appellant  had,  prior  to  into  effect,  and  the  price  paid  to  the 

March,  1886,  obtained  patents   for  appellant,  namely,  £237,000  in  cash 

improvements  in  quick-firing  guns,  and  £50,000  in  paid-up  shares  of  the 

and  carried  on,  amongst  other  things,  company.    In   July,   1888,    negotia- 

the  business  of  the  manufacture  of  tions  were  entered  into  for  the  amal- 

such  guns  and  of  ammunition.    In  gamation  of  the   Nordenfelt  Com- 

that  month  he  procured  the  registra-  pany  and  the  Maxim  Gun  Company, 

tion  of  a  limited  liability  company,  and  for  the  transfer  of  their  business 

which  was  to  take  over  his  business  and  assets  to  a  new  company,  to  be 

assets  and  liabilities.    On  the  5th  of  called  the  Maxim-Nordenfelt  Guns 

March,  1886,  an  agreement  was  made  and  Ammunition  Company.    By  an 

between  the  appellant  and  the  Nor-  agreement  for  the  amalgamation  of 

denfelt  Gun  Company,  by  which  the  the  two  companies,  dated  the  8d  of 

company  was  to  purchase  the  good-  July,  1888,  and  made  between  the 

will  of  the  appellant's  business,  and  Maxim    Company,   the    Nordenfelt 

all  the  stock,  plant  and  patents  con-  Company,  and  P.  Thane,  on  behalf 

nected  therewith,  he  covenanting  to  of  the  new  company,  the  Nordenfelt 

act  as  managing  director  for  a  period  Company  agreed  that  they  would 

of  five  years,  and,  so  long  as  the  Nor-  procure  the  appellant  to  enter  into 

denfelt  Company  should  continue  to  the  agreement  which  was  afterwards 

carry  on  business,  'not  to  engage,  embodied  in  the  instrument  of  the 

except  on  behalf  of  such  company,  12th  of  September,  1888.    The   re- 

either  directly  or  indirectly,  in  the  spondents  were  incorporated  on  the 

trade  or  business  of  a  manufacturer  17th  of  July,  1888,  and  on  the  8th  of 

of  guns  or  ammunition,  or  in  any  August  the  agreement  of  the  8d  of 

business  competing  or  liable  to  com-  July  was  adopted  by  the  company. 
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Chief  reliance  was  placed  upon  the  contention  that  the  con- 
tract was  unlimited  in  respect  of  area,  and  in  this  connection 
Lord  Hirschel  in  the  course  of  his  opinion  said :  ^^  In  early  times 
all  agreements  in  restraint  of  trade,  whether  general  or  re- 
stricted to  a  particular  area,  would  probably  have  been  held 
bad;  but  a  distinction  came  to  be  taken  between  covenants  in 
general  restraint  of  trade  and  those  where  the  restraint  was 
only  partial."  And  a  little  further  on  he  says :  "  As  I  read  the 
authorities,  until  the  cases  to  which  I  shall  call  attention  pres- 
ently, the  distinction  between  general  and  particular  restraints 
was  always  maintained,  and  the  latter  alone  were  regarded  as 
exceptions  from  the  general  rule  that  agreements  in  restraint 
of  trade  were  bad."* 

Lord  Hirschel  said  regarding  the  geographical  limitations 
to  the  restraint:  "  I  do  not  intend  to  throw  doubt  on  what  was 
decided  in  these  cases,  for  reasons  which  will  appear  hereafter, 
but  I  respectively  differ  from  the  view  which  appears  to  be 
indicated  that  there  was  not  at  any  time  a  rule  of  the  common 
law  distinguishing  particular  from  general  restraints,  and  treat- 
ing the  former  only  as  exceptions  from  the  general  principle 
that  contracts  in  restraint  of  trade  are  invalid. 

"The  discussion  on  which  I  have  been  engaged  is,  it  must  be 
admitted,  somewhat  academic.  For,  in  considering  the  appli- 
cation of  the  rule,  and  the  limitations,  if  any,  to  be  placed  on 
it,  I  think  that  regard  must  be  had  to  the  changed  conditions 

It  is  to  be  noted  that  at  the  time  and  the  property  and  rights  belong- 
when  this  agreement  was  entered  ing  to  or  held  in  connection  there- 
into, to  which  the  Nordenfelt  Com-  with  respectively.' " 
pany  was  a  party,  the  appellant  was  ^  The  cases  reviewed  were  the  fol- 
managing  director  of  that  company,  lowing:  Mitchell  v.  Reynolds  (1711), 
and  that,  in  the  memorandum  of  as-  1  P.  Wms,  181;  The  Master,  etc. 
sociation  of  the  amalgamated  com-  of  Gunmakers  v.  Fell  (1742),  Willes, 
pany  which  was  signed  by  the  appel-  884;  Horner  v.  Graves  (1881),  7  Bing. 
lant,  the  objects  of  the  company  785;  Hinde  v.  Gray  (1840),  1  Man.  & 
were  stated  to  be,  inter  aliOy  not  only  G.  195;  Ward  v.  Byrne  (1889),  5  Mee. 
the  adoption  of  the  agreement  of  the  &  W.  547 ;  Whittaker  v.  Howe  (1841), 
dd  of  July,  but  also  '  to  acquire,  un-  8  Beav.  883;  Davis  v.  Mason  (1794),  5 
dertake  and  carry  on  as  successors  Term  Rep.  118;  Leather  Cloth  Ckx 
to  the  Maxim  Gun  Company  and  the  v.  Lorsont  (1869),  89  L.  J.  Rep.  Ch,  86^ 
Nordenfelt  Gun  and  Ammunition  Law  Rep.  9  E^.  845;  Rousillon  ▼. 
Company,  the  good-win  of  the  trade  Rousillon  (1880),  49  Law  J.  Rep^  Ch. 
and  business  heretofore  carried  on  838. 
by  such  companies  and  each  of  them^ 
48 
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of  commerce  and  of  the  means  of  communication  which  have 
been  developed  in  recent  years.  To  disregard  these  would  be 
to  miss  the  substance  of  the  rule  in  a  blind  adherence  to  its 
letter.  Newcastle-u{K>n-Tyne  is  for  all  practical  purposes  as 
near  to  London  to-day  as  towns  which  are  now  regarded  as  sub- 
urbs of  the  metropolis  were  a  century  ago.  An  order  can  be 
sent  to  Newcastle  more  quickly  than  it  could  then  hav«  been 
transmitted  from  one  end  of  London  to  the  other,  and  goods 
can  be  conveyed  between  the  two  cities  in  a  few  hours  and  at 
a  comparatively  small  cost.  Competition  has  assumed  alto- 
gether different  proportions  in  these  altered  circumstances,  and 
that  which  would  have  been  once  merely  a  burden  on  the  cov- 
enantor may  now  be  essential,  if  there  is  to  be  reasonable  pro- 
tection to  the  covenantee." 

And  a  little  further  on  he  continued:  "There  is  no  doubt 
that,  with  regard  to  some  professions  and  commercial  occupa- 
tions, it  is  as  true  to-day  as  it  was  formerly  that  it  is  hardly 
conceivable  that  it  should  be  necessary,  in  order  to  secure  rea- 
sonable protection  to  a  covenantee,  that  the  covenantor  should 
preclude  himself  from  carrying  on  such  profession  or  occupa- 
tion anywhere  in  England.  But  it  cannot  be  doubted  that  in 
other  cases  the  altered  circumstances  to  which  I  have  alluded 
have  rendered  it  essential,  if  the  requisite  protection  is  to  be 
obtained,  that  the  same  territorial  limitations  should  not  be  in- 
sisted upon  which  would  in  former  days  have  been  only  reason- 
able. I  think,  then,  that  the  same  reasons  which  led  to  the 
adoption  of  the  rule  require  that  it  should  be  frankly  recognized 
that  it  cannot  be  rigidly  adhered  to  in  all  cases. 

"  It  appears  to  me  that  a  study  of  Lord  Macclesfield's  judg- 
ment will  show  that  if  the  conditions  which  prevail  at  the 
present  day  had  existed  in  his  time  he  would  not  have  laid 
down  a  hard-and-fast  distinction  between  general  and  particu- 
lar restraints,  for  the  reasons  by  which  he  justified  that  distinc- 
tion would  have  been  unfounded  in  point  of  fact. 

"  Whether  a  case  in  which  a  general  covenant  can  now  be 
supported  are  to  be  regarded  as  exceptions  from  the  rule  which 
I  think  was  long  recognized  as  established,  or  whether  the  rule 
is  itself  to  be  treated  as  inapplicable  to  the  altered  conditions 
which  now  prevail,  is  probably  a  matter  of  words  rather  than 
of  substance.    The  latter  is  perhaps  the  sounder  view.    When 
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once  it  is  admitted  that,  whether  the  covenant  be  general  or 
particular,  the  question  of  its  validity  is  alike  determined  by 
the  consideration  whether  it  exceeds  what  is  necessary  for  the 
protection  of  the  covenantee,  the  distinction  between  general 
and  particular  restraints  ceases  to  be  a  distinction  in  point  of 
law. 

"  I  think  a  covenant  entered  into  in  connection  with  the  sale 
of  the  good-will  of  a  business  must  be  valid  where  the  full  ben- 
efit of  the  purchase  cannot  be  otherwise  secured  to  the  pur- 
chaser. It  has  been  recognized  in  more  than  one  case  that  it 
is  to  the  advantage  of  the  public  that  there  should  be  free  scope 
for  the  sale  of  the  good-will  of  a  business  or  calling.  These 
were  cases  of  partial  restraint.  But  it  seems  to  me  that  if  there 
be  occupations  where  a  sale  of  the  good-will  would  be  greatly 
impeded,  if  not  prevented,  unless  a  general  covenant  could  be 
obtained  by  the  purchaser,  there  are  no  grounds  of  public  pol- 
icy which  countervail  the  disadvantage  which  would  arise  if 
the  good-will  were  in  such  cases  rendered  unsalable. 

"  I  would  adopt  in  these  cases  the  test  which  in  a  case  of 
partial  restraint  was  applied  by  the  court  of  common  pleas  in 
Homer  "o.  Graves  *  in  considering  whether  the  agreement  was 
reasonable.  Lord  Chief  Justice  Tindal  said:  *He  could  not 
see  how  a  better  test  could  be  applied  to  the  question,  whether 
reasonable  or  not,  than  by  considering  whether  the  restraint  is 
such  only  as  to  aflford  a  fair  protection  to  the  interests  of  the 
party  in  favor  of  whom  it  is  given,  and  not  so  large  as  to  inter- 
fere with  the  interests  of  the  public.  Whatever  restraint  is 
larger  than  the  necessary  protection  of  the  party  can  be  of  no 
benefit  to  either;  it  can  only  be  oppressive,  and,  if  oppressive, 
it  is,  in  the  eyes  of  the  law,  unreasonable.^  The  tendency  in 
later  cases  has  certainly  been  to  allow  a  restriction  in  point  of 
space  which  formerly  would  have  been  thought  unreasonable, 
manifestly  because  of  the  improved  means  of  communication. 
A  radius  of  a  hundred  and  fifty  or  even  two  hundred  miles  has 
not  been  held  too  much  in  some  cases.  For  the  same  reason,  I 
think  a  restriction  applying  to  the  entire  kingdom  may  in  other 
cases  be  requisite  and  justifiable. 

"  I  must,  however,  guard  myself  as  being  supposed  to  lay 
down  that  if  this  can  be  shown  the  covenant  will  in  all  cases 

1  (1831)  7  Bing.  735. 
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be  held  to  be  valid.  It  may  be,  as  pointed  out  by  Lord  Bo  wen, 
that  in  particular  circumstances  the  covenant  might  neverthe- 
less be  held  void  on  the  ground  that  it  was  injurious  to  the 
public  interest." 

Applying  the  law  to  the  Nordenfelt  case,  Lord  Hirschel 
said :  ''  It  seems  to  be  impossible  to  doubt  that  it  is  shown  that 
the  covenant  is  not  wider  than  is  necessary  for  the  protection 
of  the  respondents.  The  facts  speak  for  themselves.  If  the 
covenant  embraced  anything  less  than  the  whole  of  the  United 
Kingdom  it  is  -obvious  that  it  would  be  nugatory.  The  only 
customers  of  the  respondents  must  be  found  amongst  the  gov- 
ernments of  this  and  other  countries,  and  it  would  not  practi- 
cally be  material  to  them  whether  the  business  were  carried 
on  in  one  part  of  the  United  Kingdom  or  another. 

"  So  far  I  have  dealt  only  with  the  covenant  in  relation  to 
the  United  Kingdom.  The  appellant  appeared  willing  to  con- 
cede that  it  might  be  good  if  limited  to  the  United  Kingdom; 
but  he  contended  that  it  ought  not  to  be  world-wide  in  its  op- 
eration. I  think  that  in  laying  down  the  rule  that  a  covenant 
in  restraint  of  trade  unlimited  in  regard  to  space  was  bad,  the 
courts  had  reference  only  to  this  country.  They  would,  in  my 
opinion,  in  the  days  when  the  rule  was  adopted,  have  scouted 
the  notion  that  if  for  the  protection  of  the  vendees  of  a  busi- 
ness in  this  country  it  were  necessary  to  obtain  a  restrictive 
covenant  embracing  foreign  countries,  that  covenant  would  be 
bad.  They  certainly  would  not  have  regarded  it  as  against 
public  policy  to  prevent  the  person  whose  business  had  been 
purchased  and  was  being  carried  on  here  from  setting  up  or 
assisting  rival  business  in  other  countries;  and  for  my  own 
part  I  see  nothing  injurious  to  the  public  interests  of  this  coun- 
try in  upholding  such  a  covenant. 

^'  When  the  nature  of  the  business  and  the  limited  number  of 
customers  is  considered,  I  do  not  think  the  covenant  can  be 
held  to  exceed  what  is  necessary  for  the  protection  of  the  cove- 
nantees." 

§  708.  Lord  Watson  in  his  opinion  devoted  his  attention  to 
the  question  of  area  covered  by  the  contract:  "The  main  ques- 
tion discussed  in  the  pourts  below,  and  the  only  question  which, 
in  my  opinion,  it  is  necessary  for  your  lordships  to  decide,  is 
raised  by  the  appellant's  contention  that  the  personal  restraint 
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to  which  he  has  agreed  to  submit,  being  unlimited  in  space,  is 
contrary  to  the  recognized  policy  of  English  law,  and  is  there- 
fore incapable  of  being  enforced  by  an  English  court."  ^ 

Continuing,  Lord  Watson  said :  "  It  does  not  seem  to  admit 
of  doubt  that  the  general  policy  of  the  law  is  opposed  to  all 
restraints  upon  liberty  of  individual  action  which  are  injurious 
to  the  interests  of  the  state  or  community.  Nor  is  it  doubtful 
that  courts  will  rightly  refuse  to  enforce  any  compact  by  which 
an  individual  binds  himself  not  to  use  his  time  and  talents  in 
prosecuting  a  particular  profession  or  trade  when  its  enforce- 
ment would  obviously  or  probably  be  attended  with  these  in- 
jurious consequences.  But  it  must  not  be  forgotten  that  the 
community  has  a  material  interest  in  maintaining  the  rules  of 
fair  dealing  between  man  and  man.  It  suffers  far  greater  in- 
jury from  the  infraction  of  these  rules  than  from  contracts  in 
restraint  of  trade.  I  think  it  is  now  generally  conceded  that 
it  is  to  the  advantage  of  the  public  to  allow  a  trader  who  has 
established  a  lucrative  business  to  dispose  of  it  to  a  successor 
by  whom  it  may  be  efficiently  carried  on.  That  object  could 
not  be  accomplished  if,  upon  the  score  of  public  policy,  the 
law  reserved  to  the  seller  an  absolute  and  indefeasible  right 
to  start  a  rival  concern  the  day  after  he  sold.  Accordingly, 
it  has  been  determined  judicially  that  in  cases  where  the  pur- 
chaser for  his  own  protection  obtains  an  obligation  restraining 
the  seller  from  competing  with  him  within  bounds  which,  hav- 
ing regard  to  the  nature  of  the  business,  are  reasonable  and 
are  limited  in  respect  of  space,  the  obligation  is  not  obnoxious 

1  Regarding  the  facts  in  the  case  in  that  sense,  but  in  that  sense  only. 

Lord  Watson  said:  <*  With  regard  to  The  area  which  it  supplied  was,  and 

the  facts  of  this  case,  I  have  only  to  is,  practically  unlimited.    The  cus- 

obeerve  that  they  are,  from  a  legal  tomers  who  buy  the  products  which 

point  of  view,  exceptional     Their  the  appellant  agreed  he  should  not 

parallel  is  not  to  be  found  in  any  of  manufacture  are  necessarily  a  lim- 

the  reported  cases;  but  they  are  such  ited  class,  but  they  are  to  be  found 

as  may  naturaUy  be  expected  to  occur  all  over  the  world.   They  include,  or, 

in  the  altered  and  daily  altering  con-  strictly  speaking,  consist  of  govern- 

ditions  under  which  trade  is  con-  ments   and   potentates,   great   and 

ducted  in  modem  times.    The  manu-  small,  civilized  and  savage,  who,  for 

facturing  department  of  the  business  purposes  offensive  or  defensive,  de- 

which  the  appellant  sold  in  1880  was,  sire  to  possess,  and  have  the  means 

and  still  la  carried  on  at  extensive  of  paying  for,  Nordenfelt  guns  with 

works  in  England  and  in  Sweden,  suitable  ammunition." 
The  business  might  be  said  to  be  local 
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to  public  policy,  and  is  therefore  capable  of  being  enforced. 
Whether,  when  the  circumstances  of  the  case  are  such  that  a 
restraint  unlimited  in  space  becomes  reasonably  necessary  in 
order  to  protect  the  purchaser  against  any  attempt  by  the 
seller  to  resume  the  business  which  he  sold,  a  covenant  impos- 
ing that  restraint  must  be  invalidated  by  the  principle  of  pub- 
lic policy  is  the  substance  of  the  question  which  your  lordships 
have  to  consider  in  this  appeal.  The  earlier  decisions,  which 
were  chiefly,  if  not  exclusively,  by  the  courts  of  common  law, 
contain  abundant  dicta^  which,  if  literally  followed,  would  sus- 
tain the  plea  upon  which  the  appellant  relies.  These  dicta 
broadly  state  the  rule  to  be  that  a  general  restraint  of  trade, 
or,  in  other  words,  a  restraint  unlimited  as  to  space,  is  void, 
because  it  is  contrary  to  the  commercial  policy  of  England. 
The  same  proposition  is  frequently  to  be  found  in  the  later 
common-law  cases.  To  me  it  seems  very  natural  that  the  law 
should  have  been  laid  down  in  these  broad  terms.  The  rule 
of  policy,  as  originally  understood  and  administered,  struck  at 
all  restraints,  whether  partial  or  general.  It  was  relaxed  by 
these  decisions  in  the  case  of  partial  restrictions,  which  were 
held  to  be  reasonable.  I  feel  that  had  I  occupied  the  seat  of 
the  learned  judges  who  pronounced  them,  I  should  probably 
have  used  the  same  language  which  they  employed  with  refer- 
ence to  unlimited  restraints.  They  never  imagined  that  any 
business  should  attain  such  wide  dimensions  that  it  could  not 
be  reasonably  protected  from  the  invasion  of  the  seller  except 
by  subjecting  him  to  a  restraint  unlimited  in  space.  I  am 
under  the  impression  that,  had  they  conceived  the  possibility 
of  such  a  case  occurring,  the  rule  might  have  been  expressed 
in  somewhat  different  terms.  I  think  that,  as  stated,  it  was 
meant  to  involve  the  assumption  that  there  could  be  no  such 
case.  A  series  of  decisions  based  upon  grounds  of  pablic  pol- 
icy, however  eminent  the  judges  by  whom  they  were  delivered, 
cannot  possess  the  same  binding  authority  as  decisions  which 
deal  with  and  formulate  principles  which  are  purely  legal. 
The  course  of  policy  pursued  by  any  country  in  relation  to  and 
for  promoting  the  interests  of  its  commerce  must,  as  time  ad- 
vances and  as  its  commerce  thrives,  undergo  change  and  devel- 
opment from  various  causes  which  are  altogether  independent 
of  the  action  of  its  courts.    In  England,  at  least,  it  is  beyond 
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the  jurisdiction  of  her  tribunals  to  mould  and  stereotype  na- 
tional policy.  Their  function,  when  a  case  like  the  present 
one  is  brought  before  them,  is,  in  my  opinion,  not  necessarily 
to  accept  what  was  held  to  have  been  the  rule  of  policy  a  hun. 
dred  or  a  hundred  and  fifty  years  ago,  but  to  ascertain,  with 
as  near  an  approach  to  accuracy  as  circumstances  permit,  what 
is  the  rule  of  policy  for  the  then  present  time.  When  that 
rule  has  been  ascertained,  it  becomes  their  duty  to  refuse  to 
give  effect  to  a  private  contract  which  violates  the  rule,  and 
would,  if  judicially  enforced,  prove  injurious  to  the  commu- 
nity." 1 

§  709.  Lord  Ashbourne  pressed  the  argument  somewhat 
farther:  "I  do  not  know  that  there  is  a  single  reported  case 
whose  facts  are  clearly  known  where  a  covenant  in  general  re- 
straint of  trade,  clearly  reasonable  in  itself  and  only  affording 
a  fair  protection  to  the  parties,  has  been  held  to  be  void.  One 
can  readily  see  that  such  covenants  might  be  extravagant  and 
unnecessary,  quite  unreasonable,  and  not  at  all  required  for  fair 
protection,  and  then  the  fact  that  they  were  general  and  not 
partial  would  be  a  distinction  entitled  to  great  weight.  Thus 
I  can  well  understand  the  existence  of  the  distinction  being 
kept  alive  and  noted  in  so  many  cases,  though  this  would  not 
at  all  imply  or  require  that  the  reasonableness  of  a  covenant 
and  the  fact  that  it  only  afforded  fair  protection  should  ever 
be  put  aside  or  ignored.  In  former  days  the  arguments  used 
showed  how  different  were  the  circumstances  of  those  times. 
Discussions  are  to  be  found  as  to  ten-mile  limits,  and  fifty  miles, 
and  as  to  the  distances  of  one  English  town  from  another  —  then 
considerable  topics,  but  now  often  trivial,  having  regard  to  pres- 
ent means  of  locomotion.  The  cases  show  a  great  variety  of 
circumstances  —  different  professions  and  trades  —  cases  of  ap- 
prenticeship and  sales  of  good-will.  Each  case  has  had  to  be  con- 

1  Regarding  the  ancient  rule,  Lord  on  the  other.    In  my  opinion  it  does 

Watson  said:  ''When  the  series  of  not  admit  of  dispute  that  the  ancient 

cases,  from  the  earliest  to  the  pres-  rule  has  had  the  worst  of  the  encoun- 

ent  time,  are  carefully  considered,  I  ter,  and  has  been  gradually  losing 

think  they  will  be  found  to  record  ground  in  all  the  courts.    I  do  not 

the  history  of  a  protracted  struggle  think  that   between  the  courts  of 

between  the  principle  of  common  common  law  and  equity  there  has 

honesty  in  private  transactions,  on  been  much,  if  any,  real  difference  of 

the  one  hand,  and  the  stern  rule  opinion." 
which  forbade  all  restraints  of  trade 
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sidered  on  its  own  facts.  It  is  practically  impossible  to  divide 
all  cases  into  the  two  categories  of  covenants  in  general  and 
partial  restraint  of  trade  requiring  distinct  treatment  and  need- 
ing different  policies.  However  it  is  accomplished,  the  law  must 
work  in  harmony  with  the  requirements  of  the  times,  and  must 
advance  and  develop  with  the  growth  of  our  national  life  and 
institutions.  Whether  there  ever  was  an  eflfective  and  acknowl- 
edged rule,  requiring  all  covenants  in  restraint  of  trade  to  be 
divided  into  two  broad  categories  of  general  or  partial  restraint, 
with  the  test  of  reasonableness  openly  and  expressly  applied  to 
partial  restraints,  whilst  it  was  ostensibly  denied  to  general  re- 
straints, though  in  reality  applied  under  the  guise  of  an  excep- 
tion whenever  the  exigencies  of  life  and  business  required  it; 
or  whether,  assuming  the  rule  to  have  been  once  known  and 
recognized,  it  can  now  be  accepted  as  applicable  to  the  condi- 
tions of  our  present  life;  or  whether  all  restraints  upon  trade 
have  been  always  really  governed  by  the  one  test,  what  is  a 
fair  protection  and  what  is  reasonable, — are  inquiries  of  inter- 
est on  which  legal  minds  may  differ." 

§  710.  Eegarding  the  interest  of  the  public  in  contracts  in 
restraint  of  trade.  Lord  McNaghten  said:  "  When  the  question 
is  how  far  interference  with  the  liberty  of  an  individual  in  a 
particular  trade  offends  against  the  interest  of  the  public,  there 
is  not  much  difficulty  in  measuring  the  offense  and  coming  to 
a  judgment  on  the  question.  The  difficulty  is  much  greater 
when  the  question  of  public  policy  is  considered  at  large  and 
without  direct  reference  to  the  interests  of  the  individual  under 
restraint.  It  is  q.  principle  of  law  and  of  public  policy  that 
trading  should  be  encouraged  and  that  trade  should  be  free; 
but  a  fetter  is  placed  on  trade  and  trading  is  discouraged  if  a 
man  who  has  built  up  a  valuable  business  is  not  to  be  permitted 
to  dispose  of  the  fruits  of  his  labors  to  the  best  advantage.  It 
has  been  said  that,  if  the  restraint  be  general, '  the  whole  of  the 
public  is  restrained '  —  a  phrase  not,  I  think,  particularly  ac- 
curate, or  perhaps  particularly  intelligible.  It  has  been  said 
that  when  a  person  is  debarred  from  carrying  on  his  trade 
within  a  certain  limit  of  space  he  will  carry  it  on  elsewhere, 
and  thus  the  public  outside  of  the  area  of  restriction  will  gain 
an  advantage  which  may  be  set  off,  as  it  were,  against  the  dis- 
advantage resulting  to  the  public  within  the  limited  area. 
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That  is,  perhaps,  a  just  observation  in  the  case  of  apprentice- 
ship and  cases  of  that  sort;  but  it  is,  I  think,  rather  a  fanciful 
way  of  looking  at  the  matter  in  the  case  of  a  sale  of  good- will. 
Applied  to  that  sort  of  case,  it  seems  to  me  to  be  just  one  of 
those  unrealities  which  tend  to  confuse  this  question.  What 
has  the  public  to  hope  in  the  way  of  future  service  from  a  man 
who  sells  his  business  meaning  to  trade  no  more?  Is  it  likely 
that  he  will  begin  the  struggle  of  life  again  working  at  his  old 
trade  or  profession  in  some  remote  place  where  he  has  no  in- 
terest and  no  connections  ?  Is  the  possibility  that  he  may  do 
so  a  factor  to  be  taken  into  consideration  ?  Now,  when  all 
trades  and  businesses  are  open  to  everybody  alike,  it  is  not  very 
easy  to  appreciate  the  injury  to  the  public  resulting  from  the 
withdrawal  of  one  individual." 

§  711.  This  important  case  turned  upon  the  reasonableness 
of  the  contract  considered  wholly  in  connection  with  the  na- 
ture of  the  business  and  the  interests  of  the  parties.  Notwith- 
standing that  the  interest  of  the  public  was  referred  to  and 
discussed  at  some  length,  it  is  clear  that  the  law  lords  in  reach- 
ing their  decision  were  influenced  wholly  by  reasons  of  a  con- 
crete rather  than  an  abstract  nature.  Disregarding  rules  more 
or  less  vague,  they  first  ascertained  definitely  the  character 
and  the  extent  of  the  business  in  question,  and  then  decided 
that  under  all  the  circumstances  the  restraint  imposed  was  no 
more  than  was  essential  to  enable  Nordenfelt,  on  the  one  hand, 
to  secure  adequate  compensation  for  the  rights  parted  with,  and 
the  company,  on  the  other  hand,  to  have  adequate  protection 
for  the  rights  purchased.  Even  as  Lord  McNaghten  said :  "  It 
was  hardly  disputed  that  the  restraint  was  reasonable,  having 
regard  to  the  interests  of  the  parties  at  the  time  when  the 
transaction  was  entered  into.  It  enabled  Mr.  Nordenfelt  to 
obtain  the  full  value  of  what  he  had  to  sell;  without  it  the 
purchasers  could  not  have  been  protected  in  the  possession  of 
what  they  wished  to  buy." 

The  contract,  so  far  from  being  in  restraint  of  trade,  was 
rather  in  promotion  of  trade,  since  it  enabled  Nordenfelt  to 
dispose  of  certain  valuable  rights  for  a  very  large  considera- 
tion, and  simply  restrained  him  from  resuming  possession  of 
the  rights  with  which  he  had  parted. 
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§  712.  Some  exploded  tests. —  As  the  courts  began  to  rec- 
ognize the  necessity  of  contracts  in  restraint  of  trade,  and  to 
enforce  them,  the  following  tests  were  laid  down: 

An  agreement  whereby  parties  are  restrained  from  pursuing 
any  trade,  calling  or  industry  is  void  — 

(a)  Unless  the  consideration  is  adequate,  and 

{h)  It  is  partial,  and  not  general,  in  point  of  both  time  and 
territory. 

As  regards  the  adequacy  of  the  consideration  the  better 
opinion  now  is  that  if  the  contract  is  unreasonable  in  other 
respects  it  is  void  altogether,  regardless  of  the  consideration, 
but,  if  reasonable  in  other  respects,  it  is  not  void,  provided,  of 
course,  there  is  some  consideration,  the  adequacy  of  the  con- 
sideration not  being  a  matter  for  investigation.^  Assuming  the 
contract  discloses  a  consideration,  the  question  whether  that 
consideration  adequately  measures  the  sacrifice  made  by  the 
party  bound  is  hardly  a  matter  for  judicial  determination.  If 
the  validity  of  a  contract  in  restraint  of  trade  is  to  be  deter- 
mined by  the  opinion  of  court  or  jury  as  to  the  sufSciency  of 
the  consideration,  it  would  be  impossible  to  draw  any  con- 
tract with  a  certainty  that  it  would  be  enforced.' 

The  old  rule  that  the  contract  must  be  partial  rather  than 
general,  in  other  words  that  it  must  not  cover  either  all  time 
or  the  entire  country,  is  gradually  relaxing.  There  is  no  log- 
ical reason  why  geographical  boundaries  should  be  arbitrarily 
fixed  beyond  which  contracts  in  restraint  of  trade  shall  not 
extend.  The  territory  covered  is  not  a  controlling  feature,  it 
i3  merely  an  incident.  Given  a  contract  embracing  a  certain 
territory  and  covering  a  certain  period  of  time,  the  validity 
of  the  contract  is  neither  determined  nor  indicated  by  the  ex- 
tent of  territory  covered  or  the  length  of  time  embraced ;  and 

A  Hitchcock  V.  Coker  (1887),  6  A.  &  23  L.  J.  Q  P.  64;  Wallis  v.  Day  (1857), 

R  439;  Pilkington  v.  Scott  (1846),  15  2  M.  &  W.  277;  Mallan  v.  May  (1854), 

M.  &  W.  657;  Graveley  v.  Barnard  11  M.  &  W.  665;  Homer  v.  Graves 

(1874).  43  L.  J.  Ch.  65a  (1831),   7   Bing.    735;  Hitchcock   v. 

2  Button  V.  Parker  (1839),  7  DowL  Coker  (1837),  6  A.  &  E.  439;  Archer 

739 ;  Cooch  v.  Goodman  (1842),  11  L.  J.  v.  Marsh  (1837),  ff  A.  &  E  959 ;  Young 

Chan.  225;  Pitman  v.  Woodbury,  3  v.    Timmins   (1881),  1  Tyrwh.  226; 

Ezch.  4;  Swat  man  v.  Ambler  (1852),  Sainter  v.  Ferguson  (1849),  18  Li  J. 

22  L.  J.  Ex.  81 ;  Morgan  v.  Pike  (1854),  G  P.  217. 
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yet  in  the  light  of  many  of  the  earlier  English  decisions  and 
of  many  of  the  American  cases,  the  rule  would  seem  to  be  that, 
regardless  of  the  nature  of  the  trade,  calling  or  industry  in 
question,  to  embrace  a  territory  beyond  certain  limitations, — 
usually  certain  well-defined  geographical  limitations, —  and  a 
period  longer  than  a  limited  number  of  years,  renders  the  con- 
tract void. 

To  say  that  a  contract  in  restraint  of  trade  must  be  sup- 
ported by  an  adequate  consideration  means  no  more  than  to 
say  that  it  must  be  supported  by  some  consideration.  The  suffi- 
ciency of  the  consideration,  measured  by  the  extent  of  the 
sacrifice,  is  a  matter  which  does  not  concern  the  court. 

To  say  that  a  contract  in  restraint  of  trade  must  be  partial 
and  not  general  is  to  lay  down  no  rule  whatsoever.  If  the 
use  of  the  terms  "  general "  and  "  partial "  refer  to  the  extent 
of  the  territory  embraced  regardless  of  the  nature  of  the  trade, 
calling  or  industry  involved,  then  the  supposed  rule  affords  no 
test  of  the  validity  of  the  contract.  An  examination  of  de- 
cisions wherein  these  terms  are  supposed  to  be  given  some  con- 
trolling weight  shows  that  the  validity  of  the  contracts  were 
determined,  as  a  rule,  with  reference  to  the  nature  of  the  trade, 
calling  or  industry  involved,  although  decisions  are  frequently 
met  with  wherein  the  mere  extent  of  the  territory  seems  to 
influence  the  court.  For  instance,  Parker,  C.  J.,^  said:  "A 
restraint  to  carry  on  a  trade  throughout  the  kingdom  must  be 
void ;  a  restraint  to  carry  it  on  within  a  particular  place  is 
good."* 

1  Mitchell  V.  Reynolds  (1711),  1  P«  enjoyment  of  the  price  or  value  for 
Wma  181.  which  the  trade  would  sell,  or  secure 

2  An  agreement  by  a  manufacturer  the  enjoyment  of  the  same  trade  to 
of  horse-hair  not  to  follow  his  busi-  his  purchaser,  or  legatee  or  executor, 
ness  within  two  hundred  miles  was  And  the  only  effectual  mode  of  doing 
not  unreasonabla  Harms  v.  Parsons,  so  appeared  t6  be  by  making  the  re- 
3*3  h,  J.  Ch.  247.  An  agreement  by  striction  of  the  servant^s  setting  up 
an  assistant  to  a  chemist  that  he  the  trade  within  the  given  limit  co- 
would  not  carry  on  a  competing  busi-  extensive  with  the  servant's  life." 
ness  within  three  miles  is  reasonable.  See  also  M.allan  v.  May  (1843),  11  M. 
Hitchcock  V.  Coker  (1837),  6  A.  &  E.  &  W.  665;  Mumford  v.  Gething  (1859), 
439.  In  this  case,  Tindal,  C.  J.,  said:  7  C.  K  (N.  S.)  305;  Green  v.  Price 
*"  It  does  not  appear  to  us  unreason-  (1845),  13  M.  &  W.  695;  Nicholls  v. 
able  that  the  restrictions  should  go  Stretton  (1847),  10  Q.  R  346;  Tallis 
80  far  as  to  secure  to  the  master  the  v.  Tallis  (1853),  1  £.  &  R  391;  Avery 
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§  713.  Modern  English  rnle« — The  modem  English  rule 
may  be  stated  as  follows: 

1.  Contracts  of  every  nature  and  kind  whatsoever  whereby 
a  party  is  restrained  from  pursuing  any  trade  or  occupation  are 
absolutely  void,  regardless  of  the  time  or  area  covered. 

2.  All  contracts  of  every  nature  and  kind  whatsoever,  whereby 
a  party  is  restrained  from  pursuing  a  particular  trade,  industry, 
profession  or  occupation,  are  void  — 

(a)  Unless  it  appears  that  such  contracts  are  supported  by  a 
consideration,  and 

(J)  Unless  it  further  appears  that  the  enforcement  of  the  con- 
tract is  essential  to  the  protection  of  the  legitimate  interests  of 
the  contractees. 

(c)  And  in  determining  whether  or  not  the  restraint  imposed 
by  any  particular  contract  is  essential  to  the  protection  of  the 
party  in  favor  of  whom  it  is  imposed,  regard  will  be  had  to  the 
nature  and  the  extent  of  the  business  and  interests  affected, 
rather  than  to  the  mere  extent  of  territory  or  the  mere  dura- 
tion of  time  set  forth  in  the  contract. 

8.  Where  the  restraint  imposed  by  the  contract  is  broader 
than  the  protection  of  the  contractee  requires,  in  view  of  the 
nature  and  extent  of  the  business  or  interests  affected,  then  the 
contract  is  unreasonable  and  oppressive  to  the  extent  that  it 
exceeds  the  necessary  protection  of  the  contractee ;  and  unless 
the  contract  is  divisible  in  its  terms,  so  that  the  restraint  can 
be  applied  only  to  the  extent  necessary  for  the  protection  of 
the  contractee,  the  entire  contract  will  be  held  void  as  contrary 
to  public  policy. 

4.  And  whether  the  restraint  be  reasonable  is  a  question  of 
law  and  not  of  fact.* 

5.  Wherever  the  geographical  limitations  are  fixed  in  a  con- 
tract the  distances  are  to  be  measured  in  a  straight  line  on  the 
map,  regardless  of  inequalities  of  surfaces  and  of  usual  modes 
of  travel. 

T.  LaDgford  (1854),  1  Kay,  663;  AU-  eral  (1864),  83  L.  J.  CHi.  814;  Elves  v. 

sopp  V.  Wheatcroft  (1871),  L.  R.  15  Crofts  (1850),  19  L.  J.  C.  P.  885;  Jones 

Eq.  59;  Beckford  v.  Crutwell,  1  M.  &  v.  Lees  (1856),  1  H.  &  X.  ISa 
Rob.  187;  Smyth  v.  Smyth  (1834X  10       i  Mallan  v.  May  (1848),  11  M.  dt  W. 

Biucc.  406;  WaUace  v.  Attoraey-Gen-  66S1 
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6.  Agreements  in  restraint  of  trade  are  to  be  considered  with 
out  any  prejudice  or  bias  one  way  or  the  other,  and  to  be  con- 
sidered, like  all  other  agreements,  fairly,  according  to  general 
intention,  and  with  reference  to  the  circumstances  and  condi- 
tions existing  at  the  time.^ 

1  Perls  T.  Saalfield  (1802),  61  L.  J.  R  '<It  was  at  one  time  thought  that 

Gh.  400i  the  consideration  must  be  not  only 

The  test  laid  down  by  Tindall,  €X  J.  valuable  but  adequate;  but  it  is  now 
(Horner  v.  Graves,  7  Bing.  748),  has  clearly  settled  that  this  class  of  con- 
been  referred  to  with  approval  many  tracts  forms  no  exception  to  the  gen- 
times  in  both  £ngland  and  America,  eral  rule.  Here  as  elsewhere  the 
It  is  as  follows:  ''We  do  not  see  how  court  wiU  not  inquire  into  the  ade- 
a  better  test  can  be  applied  to  the  quacy  of  the  consideration.  It  is 
question  whether  this  is  or  is  not  a  enough  if  a  legal  consideration  of 
reasonable  restraint  of  trade  than  any  value,  however  small,  be  shown, 
by  considering  whether  the  restraint  Hitchcock  v.  Ck>ker  (1887),  6  Ad.  &  E. 
is  such  only  as  to  afford  a  fair  pro-  489,  which  also  settles  that  a  limit  in 
tectionto  the  interests  of  the  party  time  is  not  indispensable;  Gravely 
in  favor  of  whom  it  isg^ven,  and  not  v.  Barnard  (1874),  48  L.  J.  Ch.  659. 
so  large  as  to  interfere  with  the  in-  Provisions  as  to  time  may  of  course 
terests  of  the  publia  Whatever  re-  be  such  as  to  make  the  agreement 
straint  is  larger  than  the  necessary  one  that  is  not  to  be  performed 
protection  of  the  party  (requires)  can  within  a  year,  and  therefore  within 
be  of  no  benefit  to  either;  it  can  only  section  4  of  the  statute  of  frauda 
be  oppressive,  and  if  oppressive,  it  is  "On  the  other  hand,  the  necessity 
in  the  eye  of  the  law  unreasonable,  of  showing  some  consideration  is  not 
Whatever  is  injurious  to  the  interests  dispensed  with,  or  the  burden  of 
of  the  public  is  void  on  the  grounds  proof  shifted,  by  the  contract  being 
of  public  policy."  under  seal." 

The  rule  as  laid  down  by  Pollock  Until  lately  it  was  assumed  to  be 

in  his  work  on  Contracts  (see  ch.  YII,  an  universal  or  at  least  a  general 

5th  Eng.  ed.)  is  as  follows:  rule  that  the  restraint  must  not  be 

*'  An  agreement  not  to  carry  on  a  unlimited  as  to  space.    But  there  is 

particular  trade  or  business  is  a  valid  some  ground  for  holding  that  the 

contract  if  it  satisfies  the  following  real  question  is  in  every  case  whether 

conditions:  the  restriction  imposed  is  commen- 

**  1.  It  must  be  founded  on  a  valu-  surate  with  the  benefit  conferred.  It 

able  consideration.  has  never  been  doubted  that  a  part- 

"  2L  The  restriction  must  not  go,  as  ner  may  bind  himself  absolutely  not 

to  its  extent  in  space  or  otherwise,  to  compete  with  the  firm  during  the 

beyond  what  in  the  judgment  of  the  partnership;  so  may  a  servant  in  a 

court  is  reasonably  necessary  for  the  trade  bind  himself  absolutely  not  to 

protection  of  the  other  party,  regard  compete  with  the  master  during  his 

being  had  to  the  nature  of  the  trade  time  of  service.  Wallis  v.  Day  (1887), 

or  busines&    See  per  Selwyn,  L.  J.»  2  M.  &  W.  273. 

Catt  V.  Tourle  (1869X  U  R.  4  Ch.  659;  Whether  the  restriction  contracted 

and  Leather  Cloth  Ca  v.  Lorsont  for  in  any  particular  case  be  reason* 

(1869),  9  Eq.  at  p^  849;  Allsopp  v.  able  is  a  question  not  of  fact  but  of 

Wheatcroft  (1871),  15  Eq.  69.  law.    A  covenant  not  to  carry  on 
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§  714.  The  element  which  distinguishes  the  modem  rule 
from  the  earlier  lies  in  the  stress  that  the  courts  lay  upon  the 
nature  of  the  business  or  interests  affected.  In  earlier  days 
the  attention  of  the  courts  was  fixed  almost  exclusively  upon 
the  sacrifice  made  by  the  party  bound  and  upon  the  supposed 
inconvenience  and  loss  resulting  to  the  public. 

A  much  more  enlightened  view  controls  nowadays;  as  a 
very  distinguished  English  chancellor  has  said : *  "It  must  not 
be  forgotten  that  you  are  not  to  extend  arbitrarily  those  rules 
which  say  that  a  given  contract  is  void  as  being  against  public 
policy,  because  if  there  is  one  thing  which  more  than  another 
public  policy  requires,  it  is  that  men  of  full  age  and  competent 
understanding  shall  have  the  utmost  liberty  of  contracting, 
and  that  their  contracts,  when  entered  into  freely  and  volun- 
tarily, shall  be  held  sacred  and  shall  be  enforced  by  courts  of 
justice.  Therefore  you  have  this  public  policy  to  consider  — 
that  you  must  not  lightly  interfere  with  this  freedom  of  con- 
tract." 

The  modern  English  rule  as  formulated  finds  support  not 
only  in  the  cases  already  reviewed  at  length,  but  also  in  the 
following : 

§  715.  Where  a  large  German  company,  carrying  on  bnsi- 
ness  that  extended  over  the  entire  globe,  made  a  contract  with 
certain  agents  in  England,  whereby  the  agents  were  to  have 
exclusive  agency  for  certain  articles  and  to  be  paid  over  a  very 
substantial  sum  per  annum  during  the  life  of  the  agreement, 
and  in  consideration  therefor  bound  themselves  for  three  years 
after  the  determination  of  the  agreement  not  to  enter  into  any 
similar  business  or  give  any  information  of  any  kind  about  the 
business  of  their  principals,  the  contract  was  good,  notwith- 
standing the  fact  that  it  contained  no  limitations  as  to  space.' 

^any  business  whatsoever,"  within  v.  Schott  &  Segner  (1892),  61  L.  J.  B. 

however  narrow  limits  of  time  and  Ch.  698.   In  this  case  Chitty,  J.,  said: 

space,  is  manifestly  unreasonable.  ^  The  restraint  sought  to  be  imposed 

Nor  will  the  court  construe  it  as  if  by  this  agreement  is  limited  as  to 

limited  to  the  particular  business  time  but  unlimited  as  to  spaoa    It 

which  is  really  in  question.    Baker  has  been  argued  for  the  defendants 

y.  Hedgcock  (1888),  57  L.  J.  Ch.  889.  that,  being  unlimited  as  to  space, 

1  Sir  G.  Jessel,  in  Printing,  eta  the  restraint  is  necessarily  void,  and 
Ca  T.  Sampson  (1875),  44  L.  J.  R.  Ch.  that  there  exists  a  hard-and-fast 
705,  L.  R  19  Eq.  462.  rule  of  law  whereby  all  such  con- 

2  fiadische  Anilin  und  Soda  Fabrik  tracts  are  void  as  being  contrary  to 
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After  reviewing  the  authorities  the  chancellor  continued: 
**  The  result  of  the  authorities  down  to  the  present  time  on  this 
question  of  a  covenant  in  restraint  of  trade  appears  to  be  as 
follows :  Where  the  restraint  is  general  —  that  is,  without  quali- 
fication —  the  covenant  is  bad  as  being  unreasonable  and  con- 
trary to  public  policy.  Where  the  restraint  is  partial  —  that 
is,  subject  to  some  qualification  either  as  to  time  or  space  — 
then  the  question  is  whether  the  covenant  is  reasonable ;  and 
if  reasonable,  it  is  good  in  law.  In  considering  this  question 
of  reasonableness  the  points  to  which  the  attention  of  the  court 
is  specially  directed  are  the  limits  of  time  and  space,  and  the 
protection  required  for  the  trade  of  the  covenantee,  this  latter 
point  involving  the  examination  of  the  nature  and  extent  of 
the  trade.  The  reasonableness  depends  on  all  the  circum- 
stances, and  these  must  be  duly  weighed  in  each  case.  If  the 
restraint  is  greater  than  the  protection  that  the  business  of 
the  covenantee  can  possibly  require,  the  covenant  is  unreason- 
able and  void." 

There  is  still  apparent  a  survival  of  the  old  notion  that  where 
the  restraint  is  general  the  contract  is  bad ;  this  proposition 
can  apply  only  to  contracts  which  restrain  a  party  from  fol- 
lowing any  or  many  occupations.  From  the  Nordenfelt  case 
it  is  apparent  that  a  man  in  middle  life  may  bind  himself  for 
twenty-five  years,  which  amounts  to  a  contract  without  limita- 
tion as  to  time;  and  from  other  cases  it  is  apparent  that  it  is 
not  absolutely  essential  that  the  contract  recite  any  specific 
geographical  limitations,  provided  the  court  finds  no  difficulty 
in  applying  the  contract  to  the  territory  covered  by  the  busi- 
ness or  interests  to  be  protected. 

That  the  nature  of  the  business  or  interests  for  the  protection 
of  which  the  contract  is  made  is  the  question  of  first  impor- 
tance is  clearly  indicated  by  Chitty,  J. :  "  The  circumstances 
which  may  be  legitimately  inquired  into  on  this  question  of 

public  policy.  Bat  this  argument  is  ited  in  regard  to  space.  The  defend- 
directly  opposed  to  the  decision  of  ant  there  was  a  traveler  for  the 
Sir  E.  Fry  in  Rousiilon  v.  Rousillou  plaintiffs  in  the  champagne  trade  in 
(1880),  49  'Im  J.  R  Cli.  838,  L.  R  England  and  Scotland,  and  occasion- 
14  Cb.  D.  851,.  In  that  case  it  was  ally  in  Holland.  The  covenant,  lim- 
held  that  there  is  no  absolute  rule  ited  as  to  time  and  not  as  to  space, 
that  a  covenant  in  restraint  of  trade  was  held  to  be  valid,  and  an  injunc- 
18  void  merely  because  it  is  unlim-  tion  was  granted  accordingly.'' 
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reasonableness  appear  to  me  to  include  the  general  circum- 
stances under  which  trade  is  carried  on  at  the  time  when  the 
covenant  is  entered  into.  The  improvements  in  the  means  of 
communication  which  have  taken  place  in  recent  times  by  rea- 
son of  railways,  steamships,  postal  facilities,  the  telegraph,  and 
the  telephone,  are,  1  think,  within  the  scope  of  the  inquiry 
and  bear  particularly  on  the  question  of  space;  they  are  rele- 
vant more  or  less  in  proportion  to  the  greater  or  lesser  area 
within  which  the  trade  sought  to  be  protected  is  carried  on, 
and  to  the  varying  nature  of  the  trade  itself.  Such  matters 
would  have  little  or  no  relevancy  if  the  question  related  to 
the  protection  of  a  small  local  business,  such  as  that  of  a  vil- 
lage baker  or  cobbler,  and  the  restraint  sought  to  be  imposed 
on  a  journeyman  baker  or  journeyman  cobbler,  though  limited 
as  to  time,  extended  to  the  whole  of  England.  Such  a  restraint 
would  be  unreasonable  and  vexatious.  But  they  would  be 
relevant  in  reference  to  the  large  trade  of  a  merchant  and  to  a 
widely  extended  news-collecting  agency,  or  to  any  other  trade 
covering  a  great  portion  of  the  globe.  What  might  in  a  former 
age  have  been  considered  an  unreasonable  restriction  would 
not  necessarily  be  so  held  in  the  altered  circumstances  of  the 
present  time.  I  proceed  to  apply  these  general  observations 
to  the  facts  of  the  case  before  me.  In  the  range  of  articles 
with  which  it  is  concerned  the  plaintiffs'  trade  is  limited ;  it  ap- 
plies not  to  all  chemical  products,  but  to  a  special  class.  In  the 
range  of  area  to  which  it  is  applied  it  is  most  extensive  —  it  is 
practically  unlimited  in  space.  The  plaintiffs  are,  I  think,  jus- 
tified in  saying,  as  they  do  by  their  affidavits,  that  their  trade 
is  world-wide.  There  is  no  evidence  to  the  contrary.  It  was 
within  the  contemplation  of  the  parties  to  the  agreement  that 
the  defendants,  placed  as  they  were  in  a  position  of  high  trust 
and  confidence,  would  acquire  a  knowledge  of  the  methods  by 
which  the  plaintiffs  carried  on  their  business  —  a  knowledge 
of  their  customers  and  their  requirements  and  of  the  prices 
charged  to  them,  and  generally  of  those  details  which  would 
make  the  defendants  dangerous  competitors  when  the  connec- 
tion was  severed.  The  defendants,  with  their  eyes  open  and 
after  their  previous  experience  during  many  years  of  the  na- 
ture of  the  agency,  deliberately  entered  into  the  agreement 
and  consented  to  be  bound  by  the  restraining  stipulation.    Al- 
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though  not  coaclasive  on  the  subject,  the  opinion  of  mercantile 
men,  manifested  by  their  acts,  is  not  to  be  disregarded  on  the 
question  of  reasonableness.  In  my  opinion,  the  claim  is  not 
unreasonable  for  the  protection  of  the  plaintiffs'  trade.  It 
amounts  to  this.  The  defendants  say:  ^  For  the  limited  period 
of  three  years  you  (the  plaintiffs)  shall  have  a  breathing  time 
during  which  we  will  abstain  from  using  the  knowledge  we 
have  acquired  in  your  employ  against  you  by  setting  up  a  rival 
trade.'  This  is  far  remote  from  the  case  of  an  attempt  to  deter 
during  a  limited  term  a  handicraftsman  from  plying  his  craft 
anywhere  throughout  the  world;  it  is,  in  effect,  a  sale  by  the 
defendants  of  their  interest  in  the  good-will  of  a  large  busi- 
ness, built  up  by  the  capital,  skill  and  industry  of  the  contract- 
ing parties.  The  defendants  have  received  a  large  remunera- 
tion, and,  what  is  more,  that  which  they  themselves  considered 
to  be  an  adequate  price  for  the  contract  on  their  part.  To  hold 
the  stipulation  void  would  tend  to  deprive  persons  in  the  posi- 
tion of  the  defendants  of  the  advantage  of  making  their  own 
bargains  for  their  remuneration,  and  would,  in  my  opinion,  un- 
necessarily interfere  with  their  power  of  contract  to  their  det- 
riment, and  to  an  extent  not  required  by  law."  * 

§  716.  In  another  case  the  court  of  appeals,  one  judge  dis- 
senting, sustained  a  contract  whereby  a  •  traveling  salesman, 
upon  accepting  certain  employment  that  contemplated  his 
traveling  upon  the  continent  and  elsewhere,  entered  into  an 
agreement  that  he  would  not  for  the  space  of  twelve  months 
after  the  time  of  his  leaving  or  being  dismissed  carry  on  the 
same  business  or  enter  into  the  service  of  or  act  as  the  agent 
for  any  party  carrying  on  the  same  business  in  the  United 
Kingdom  of  Great  Britain  and  Ireland,  or  in  France,  or  in  the 
Kingdom  of  Belgium  or  Holland,  or  in  the  Dominion  of  Can- 
ada; and  further  agreed  that  for  the  space  of  five  years  after 
leaving  the  employment  he  would  not,  either  on  his  own  ac- 
count or  as  agent  for  others,  engage  in  a  similar  business  in 
the  Republic  of  France.* 

In  meeting  the  objection  that  the  contract  was  too  broad, 
and  for  that  reason  could  not  be  enforced,  the  master  of  the 

1  From  opinion  in  Badische  Anilin  ^  Underwood  &  Son  v.  Barker  (1899), 

nnd  Soda  Fabrik  y.  Schott  &  Segner  68  U  J.  R  Ch.  201. 
(1892),  61  Lb  J.  R  Ch.  69a 
49 
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rolls  said :  "  Time  was  when  all  agreements  in  restraint  of  trade 
or  liberty  to  work  were  regarded  as  against  public  policy  and 
invalid.  But  this  view  of  the  law  was  found  to  be  mischievous 
and  intolerable,  and  it  was  gradually  disclaimed  and  modified. 
The  modern  doctrine,  as  I  understand  it,  is  that,  if  an  agree- 
ment restraining  a  person  from  carrying  on  business  is  injurious 
to  the  public  interests  of  this  country,  such  agreement  is  in- 
valid to  the  extent  to  which  it  is  injurious,  but  not  further,  if 
it  is  so  framed  as  to  permit  of  division  into  two  portions,  one  of 
which  is  good  and  the  other  bad."  And  continuing:  "  Further, 
it  is  now  settled  that,  unless  there  are  circumstances  showing 
some  reasonable  ground  for  imposing  a  restriction  on  a  person's 
liberty  to  do  what  he  can  for  his  own  support,  such  restriction 
will  be  held  not  binding  upon  him.  According  to  this  doc- 
trine, an  agreement  in  restraint  of  trade  which  is  wider  than  is 
reasonably  necessary  for  the  protection  of  the  person  seeking 
to  enforce  it  is  invalid  so  far  as  it  is  wider  than  is  so  necessarv, 
and  this  may  invalidate  the  whole  restraint  sought  to  be  im- 
posed if  the  clause  imposing  it  is  so  framed  as  not  to  be  sever- 
able." ,  .  .  **If  there  is  one  thing  more  than  another  which 
is  essential  to  the  trade  and  commerce  of  this  country,  it  is 
the  inviolability  of  contracts  deliberately  entered  into;  and  to 
allow  a  person  of  mature  age,  and  not  imposed  upon,  to  enter 
into  a  contract,  to  obtain  the  benefit  of  it,  and  then  to  repudi- 
ate it  and  the  obligations  which  he  has  undertaken,  is,^riV;?.a 
facie  at  all  events,  contrary  to  the  interests  of  any  and  every 
country.  Of  course  I  am  not  speaking  of  contracts  induced  by 
fraud,  duress  or  undue  influence,  or  impeachable  on  any  other 
recognized  ground  of  invalidity.  Omitting  all  such  cases,  the 
public  policy  which  allows  a  person  who  obtains  employment 
on  certain  terms  understood  and  agreed  to  by  him  to  repudiate 
his  contract  conflicts  with  and  must,  to  avail  the  defendant,  for 
some  sufficient  reason,  prevail  over  the  manifest  public  policy 
which,  as  a  rule,  holds  him  to  his  bargain.  1  do  not  say  that 
no  such  case  can  arise,  even  where  the  terms  impose  a  restric- 
tion on  his  liberty  no  wider  than  mentioned  above,  but  at  this 
moment  no  example  of  such  a  case  short  of  some  pernicious 
monopoly  occurs  to  me."  ^ 

1  Referring  to  the  particular  facts  year,  and.  as  I  read  the  agreement,  to 
in  the  case  before  him,  Lindley,  M.  R,  the  places  specified  in  it  It  is  to  be 
said:  "The  restriction  is  limited  to  a    taken  as  proved  that  it  is  important 
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§  717.  Good-will  is  a  Taliiable  property  right.— Good-will 
in  trade  is  property  and  is  salable,  and  as  such  deserves  pro- 

to  the  plaintififs  that  their  rivals  concerned,  which  is  the  material 
should  not  know  either  to  whom  the  question,  for  the  defendant  has  en- 
plaintiffs  sold  their  hay  or  where  tered  the  service  of  a  rival  of  the 
they  got  it  from.  The  defendant  was  plaintiffs  in  this  country.  If  the  re- 
engaged as  their  clerk  and  foreman,  straint  is  unreasonable  as  to  the  for- 
and  would,  whilsf  acting  as  such,  ob-  eign  countries  named,  which  I  do  not 
tain  information  on  these  matters,  think  it  is,  still  the  agreement  as  to 
and  such  information  would,  if  im-  them  is  clearly  severable^  from  that 
parted  to  a  rival  in  trade,  greatly  part  of  it  which  relates  to  this 
benefit  him  and  proportionately  in-  country." 

jure  the  plaintiffs.  These  circum-  Vaughn  Williams,  L.  J.,  dissented, 
stances  appear  to  me  to  distinguish  reaching  this  conclusion  after  a  re- 
this  case  from  Ward  v.  Byrne  (1839),  view  of  the  authorities,  and  said: 
5  M.  &  W.  5-17,  which  is  nearer  the  "  Applying  these  principles,  I  have 
present  case  than  any  other.  There  arrived  at  the  conclusion  that  the  re- 
t he  plaintiffs  were  coal  merchants  strictive  covenant  in  the  present  case 
and  the  defendant  was  their  town  is  unreasonable  and  against  public 
traveler  and  collecting  clerk,  and  he  interest,  both  as  being  too  wide  and 
agreed  not  to  follow  or  be  engaged  oppressive.  (His  lordship  referred  to 
in  the  business  of  a  coal  merchant  the  facts  and  the  agreement,  and  con- 
fer nine  months  after  he  should  leave  tinued  * )  It  seems  to  me  that  by  this 
the  plaintiffs'  employ.  This  agree-  agreement  the  defendant  engaged 
ment  was  held  invalid  on  the  ground  without  any  limitation  in  space  not 
that  it  was  unlimited  in  point  of  to  carry  on  the  business  of  a  hay  and 
space.  This  case  was  much  discussed  straw  merchant,  or  to  enter  into  the 
in  Nordenfelt  v.  Maxim-Nordenfelt  service  of  persons  carrying  on  the 
Ca  (1894),  62  L.  J.  Ch.  273,  63  id.  908,  business  of  hay  and  straw  merchants, 
1  Ch.  630,  (189^1)  A.  C.  535.  It  does  not  at  least  within  the  United  Kingdom, 
follow  that  all  agreements  not  to  The  reason  for  imposing  this  new 
carry  on  or  be  employed  in  a  par-  condition  of  employment  seems  to 
ticular  business  anywhere  in  this  have  been  that  the  defendant  was 
country  are  necessarily  against  pub-  well  versed  in  the  business  of  hay 
lie  j)olicy  and  therefore  invalid.  The  and  straw  merchant,  and  the  consid- 
question  in  each  case  is  whether  eration  of  the  defendant  binding 
such  a  restriction  is  reasonable  or  not  himself  not  {inter  alia)  to  take  serv- 
in  the  sense  already  explained.  If  it  ice  in  this  business  was  that  he  had 
is  reasonable  in  this  sense  it  will  be  this  large  general  knowledge  of  the 
valid,  unless,  on  some  other  ground  business  in  general,  and  particular 
tlian  its  application  to  the  whole  of  knowledge  gained  in  part  five  years 
the  United  Kingdom,  it  can  be  held  before  and  in  part  by  a  short  recent 
to  be  against  public  policy.  In  the  employment  by  the  plaintiffs,  of  the 
face  of  the  evidence  adduced  by  the  plaintiffs'  business.  I  think  this  re- 
piaintiffs,  and  in  the  absence  of  all  striction  without  limitation  in  space 
evidence  to  contradict  or  modify  it,  or  in  character  of  employment  was 
I  do  not  feel  compelled  by  Ward  v.  wider  than  was  necessary  for  the 
Byrne  (1839),  5  M.  &  W.  547,  to  hold  reasonable  protection  of  the  plaint- 
the  restraint  in  the  present  case  un-  iffs,  and  certainly  wider  than  was 
reasonable  so  far  as  this  country  is  necessarytoprotect  the  plaintiff  com* 
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tection.^  But  the  sale  of  a  trade  o.r  business,  together  with  its 
good-will,  does  not  prevent  the  vendor  from  setting  up  a  similar 
trade  in  competition,  unless  there  is  an  express  agreement  re- 
straining him,  or  unless  there  is  such  fraud  or  misrepresenta- 
tion on  the  part  of  the  vendor  as  to  induce  others  to  invest 
upon  the  belief  that  the  vendor  does  not  intend  to  carry  on  the 
same  business.^ 

panj  from  any  misuse  by  the  defend-  for  twelve  months  or  some  limited 
ant  of  any  new  information  he  was  time.  The  case  is  obviously  different 
likely  to  gain  from  his  new  employ-  from  a  case  where  the  servant  or  ap- 
ment;  and  I  further  think  that  it  prentice  merely  binds  himself  for  a 
was  against  the  public  interest  to  limited  time  not  to  use  in  competi- 
this  wide  extent  to  take  away  from  tion  with  his  master  knowledge  ao- 
a  man  his  liberty  of  earning  any-  quired  during  his  service  under  the 
thing  in  what  apparently  was  the  contract  containing  the  restricitive 
business  of  his  life.  No  doubt  the  clause.  Moreover,  the  old  rule  that 
plaintiff  company  had  treated  the  de-  a  covenant  in  restraint  of  trade  with- 
f  endant  with  great  kindness  and  con-  out  limit  in  space  within  the  United 
sideration,  but  I  do  not  think  that  Kingdom  is  unreasonable,  or  prima 
the  moral  obligation  not  to  assist  the  facie  unreasonable,  unless  some  ad- 
competitors  of  those  who  had  shown  vantage  to  the  public  can  be  found  to 
such  kindness  to  him  would  support  counterbalance  that  which  is  prima 
the  validity  of  this  contract  if  the  facie  injurious  to  public  interest,  is 
restriction  was  wider  than  was  really  still,  I  believe,  a  rule  to  be  followed, 
necessary  to  protect  the  business  of  Generally  where  there  is  a  space 
the  plaintiffs;  and  I  think  one  can-  limit,  the  advantage  gained  by  those 
not  leave  out  of  consideration  that  outside  the  limit  may  be  set  against 
the  contract  debars  the  defendant  the  loss  of  the  public  within  the 
not  only  from  •  using  against  the  Umit  In  the  present  case  I  find 
plaintiffs  information  he  would  gain  nothing  to  the  advantage  of  the  pub- 
in  the  employment  under  the  con-  lie  to  counterbalance  the  disadvan- 
tract,  but  also  would  debar  him  from  tage  to  the  public  of  the  restrictive 
using  knowledge  of  business  which  covenant  The  maintenance  of  the 
he  had  gained  in  the  course  of  years,  rules  of  fair  dealing  between  man 
and  which  at  the  date  of  the  con-  and  man  is  not,  in  my  opinion,  sufB- 
tract  he  was  at  perfect  liberty  to  use.  cient  in  a  case  where  the  covenant  is 
It  is  true  that  the  restriction  is  lim-  of  such  a  character  that  the  master 
ited  to  twelve  months,  but  during  ought  not  to  have  required  it  of  the 
that  twelve  months  the  defendant  is  person  seeking  employment,  and  I 
to  be  debarred  from  earning  even  think  that  a  covenant  that  the  cove- 
weekly  wages  as  a  clerk  in  the  busi-  nantor  will  not  carry  on  or  enter  into 
ness  of  his  lifa  It  seems  to  me  op-  the  service  of  those  canying  on  that 
pressive  and  against  the  public  inter-  business  in  which  his  life  previous  to 
est  that  employers  engaging  servant-s  the  engagement  has  been  passed  is 
at  weekly  wages  who  are  already  of  such  a  character.'* 
versed  in  the  trade  should  bind  such  ^  Elves  ▼.  Croft  (1850),  19  Lb  J.  CL 
servants  not  to  take  service  io  that  P.  885. 

trade    with    other    masters,  even  ^  Crutwell  v.  Lye  (1810X  17  Ves.  Jr. 

though  the  restriction  should  only  be  385. 
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While  public  policy  requires  that  every  man  must  be  at  lib- 
erty to  work,  and  shall  not  wantonly  and  needlessly  deprive 
himself  of  the  right  to  follow  his  chosen  occupation,  it  is  equally 
true  that  sound  public  policy  demands  that  a  man  shall  be 
enabled  to  sell  to  the  best  advantage  whatever  he  has  acquired 
by  his  labor,  skill  or  talent;  and  if  in  order  to  secure  adequate 
compensation  for  the  rights  he  wishes  to  sell,  it  is  essential  for 
him  to  guarantee  that  he  will  not  in  any  manner  seek  to  re- 
possess himself  of  those  rights,  then  sound  public  policy  de- 
mands the  enforcement  of  all  contracts  which  primarily  enable 
the  vendor  to  secure  adequate  compensation  for  that  which  he 
is  to  sell,  and  secondarily  protect  the  vendee  in  the  enjoyment 
of  that  which  he  purchased  in  good  faith.* 

§  718.  Reasonableness  of  the  restraint. —  In  determining 
whether  or  not  the  restraint  imposed  by  the  contract  is  reason- 
able, a  court  will  examine  the  nature  and  extent  of  the  trade, 
business,  profession  or  occupation  involved,  in  connection  with 
the  time  and  space  covered  by  the  contract.  If  it  appears 
that  the  restraint  imposed  in  point  of  time  and  area  is  greater 
than  the  exigencies  of  the  trade,  industry,  profession  or  occu- 
pation requires,  the  contract  is  void;  but  if  it  appears  that  the 
trade  or  the  industry  or  the  profession  or  occupation  in  ques- 
tion fairly  covers  the  area  described  in  the  contract,  and  is  of 
such  a  nature  that  the  time  specified  in  the  contract  is  no  more 
than  is  reasonably  sufBcienjt  to  protect  the  party  claiming  the 
benefit  of  the  contract,  then  the  contract  is  binding.' 

Where  a  company  is  formed  for  the  purchase  and  working  of 
a  process  of  manufacture  introduced  into  England  from  Amer- 
ica, and  the  contract  of  purchase  contained  a  stipulation  that 
the  vendors  "  will  not  directly  or  indirectly  carry  on,  nor  will 
they,  to  the  best  of  their  power,  allow  to  be  carried  on  by 
others,  in  any  part  of  Europe,  any  company  or  manufactory 
having  for  its  object  the  manufacture  or  sale  of  productions 
now  manufactured  in  the  business  or  manufactory  of  the 
vendors,  and  will  not  communicate  to  any  person  or  persons 
the  means  or  processes  of  such  manufacture,  so  as  in  any  way 
to  interfere  with  the  exclusive  enjoyment  by  the  purchasing 
company  of  the  benefits  hereby  agreed  to  be  purchased,"  such 

iLeatlier    Cloth   Ca   v.   Lorsont       ^  Leather   Cloth   Ca  v.   Lorsont^ 
(1869),  39  L.  J.  Ch.  80.  supra. 
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a  restriction  was  reasonable,  the  entire  business  and  the  sub- 
jedt-matter  of  the  contract  being  considered.* 

There  is  no  absolute  rule  that  a  contract  in  restraint  of  trade 
is  void  if  unlimited  in  regard  to  space.  Whatever  the  space 
covered,  if  it  is  no  more  than  sufficient  to  protect  the  covenantee 
under  all  circumstances,  then  the  contract  is  good.' 

In  determining  whether,  in  making  a  contract,  the  party 
bound  has  been  at  a  disadvantage,  and  whether  the  other  party 
has  taken  an  unfair  advantage  of  his  position,  the  court  will 
weigh  the  sufficiency  of  the  consideration,  and,  if  it  appears 
the  consideration  is  commensurate  with  the  sacrifice,  the  con- 
tract will  be  enforced.  For  instance,  where  a  traveling  sales- 
man in  London,  in  consideration  of  his  being  employed  at  a 
weekly  salary  of  twenty-one  shillings,  agreed  that  for  a  period 
of  twelve  months  after  the  termination  of  the  agreement, 
which  was  determinable  on  a  week's  notice  on  their  side,  he 
would  not  sell  the  same  goods  within  a  radius  of  eight  miles 
from  the  general  postoffice,  the  contract  was  enforced  as  based 
upon  adequate  consideration.'  But  ordinarily,  as  already  shown, 
courts  will  not  consider  the  nature,  character  or  extent  of  the 
consideration,  it  being  sufficient  if  there  is  a  legal  considera- 
tion of  some  value.* 

It  is  more  than  doubtful  whether  the  sufficiency  of  the  con- 
sideration should  be  considered,  even  in  those  cases  where  the 
party  bound  was  in  a  position  of  disadvantage  at  the  time  of 
making  the  contract,  as  might  well  happen  in  the  cases  of  sales- 
men, clerks  and  employees  generally.  To  secure  employment 
a  party  out  of  employment  is  usually  willing  to  make  almost 
any  contract,  providing  the  prospect  of  employment  is  immedi- 
ate and  the  fulfillment  of  the  contract  remote.  Under  such 
conditions  it  would  not  be  difficult  for  employers  to  exact  not 
only  unreasonable,  but  unconscionable,  contracts  from  those 
seeking  employment,  and  employees  whose  employment  is  from 
day  to  day  or  week  to  week  might  find  themselves  at  the  end 
of  the  day  or  at  the  end  of  the  week  debarred  from  seeking 

1  Leather  Cloth  Ca  v.  Lorsont  '  Middleton  v.  Brown  (1878),  47  L. 
(1869).  30  L.  J.  Ch.  8G.  J.  Ch.  411. 

2  Hogg  V.  Darley,  47  L.  J.  Ch.  567;  <  Hitchcock  v.  Coker  (1837X  1  N.  & 
Allsopp  V.  Wheatcroft  (1871),  L.  R.  P.  796;  Archer  v.  Marsh  (1837),  6  A, 
15  £q.  59.  &  K  959. 
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similar  employment  for  many  months  to  come.  The  reason- 
ableness of  such  contracts  is  not  to  be  ascertained  by  consider- 
ing the  amount  of  wages  paid  the  employee,  but  is  to  be  de- 
termined exactly  as  in  the  case  of  other  contracts  in  restraint 
of  trade,  by  considering  the  nature  of  the  employment  and  the 
object  sought  by  the  imposition  of  the  restriction.  If  the  nat- 
ure of  the  employment  be  such  that  a  party  employed  for  a 
few  days  or  weeks  might  become  so  familiar  with  the  pro- 
cesses and  methods  of  the  business  as  to  enable  him  to  virtu- 
ally dispose  of  that  knowledge  by  entering  the  service  of  others, 
then  restrictions  upon  his  right  to  immediately  undertake  simi- 
lar employment  will  be  enforced;  but  where  such  restrictions 
are  superfluous  to  the  employer  and  burdensome  to  the  em- 
ployee, they  will  not  be  enforced,  even  though  the  compensa- 
tion paid  the  employee  be  high. 

An  agreement  is  void  which  provides  that  a  clerk  and  book- 
keeper should  not  accept  any  situation  as  clerk  or  agent,  nor 
establish  himself  in  a  similar  business  within  a  certain  distance 
without  the  written  permission  of  his  employer,  for  a  period 
of  three  years  after  leaving  the  employer's  service,  notwith- 
standing the  fact  that  there  was  a  proviso  that  such  permission 
should  not  be  withheld  if  it  should  be  shown  to  the  satisfaction 
of  the  employer  that  the  situation  accepted  was  not  with  a  firm 
dealing  in  the  same  class  of  goods  as  the  employer.^ 

1  Perls  V.  Solfeld  (1892),  61  L.  J.  interests  of  the  employer  would  re- 
Ch.  409.  In  this  case,  Lindley,  L.  J.,  quire.  I  do  not  think  that  the 
said:  "Now  the  object  of  that  cove-  employer  is  at  liberty  to  put  a  check 
nant  obviously  is  the  same  as  tlie  ob-  upon  his  clerk  or  his  servant  to  the 
ject  of  all  similar  clauses  in  such  extent  to  which  this  does,  and  say, 
agreements,  namely,  to  protect  the  '  You  shall  not  go  into  any  business 
employer  from  competition  in  his  at  all  without  my  consent,*  and  to 
business.  That  is  the  object  of  it;  make  that  a  condition  precedent  to 
but  the  question  is,  what  is  the  true  the  liberty  to  enter  upon  another  em- 
construction  of  this  clause?  and,  upon  ployment.  The  further  question  is 
reflection,  notwithstanding  the  ob-  whether  that  is  so  cut  down  by  what 
servations  made  by  Mr.  Warmington  comes  after  as  to  show  that  that  is 
and  Mr.  Oswald,  it  does  appear  to  me  not  the  true  construction  —  that  the 
that  the  true  construction  of  it  is  true  construction  is:  *You  shall  not 
this:  that  Mr.  Solfeld  is  not  to  en-  enter  into  any  business  competing 
gage  in  any  business  whatsoever  with  ma'  If  that  is  the  true  con- 
without  the  written  consent  of  his  struction,  it  is  a  different  matter, 
employer.  If  that  is  the  true  con-  Now,  I  think,  looking'  upon  this 
struction,  it  goes  a  great  deal  further  clause  as  a  whole,  the  true  const ruc- 
than  the  reasonable  protection  of  the  tion  is  the  first  —  that  is  to  say,  that 
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A  clerk  who,  in  order  to  obtain  employment  from  an  attor- 
ney, binds  himself  never  to  interfere  with  the  latter's  clients 
or  with  any  person  who  might  ever  become  his  client,  or  with 
the  client  of  any  partnerahip  that  might  be  formed  by  the  at- 
torney, is  not  bound  as  regards  the  latter  part  of  the  covenant, 

the  employer  has  put  upon  this  clerk  whole,  the  wider  construction  be- 
the  outside  limit,  and  stipulated  that  comes  necessary,  then  I  think  Mr. 
he  shall  not  engage  in  any  business.  Justice  Kekewich  is  right  in  his  view 
That  is  plain  to  my  mind  from  the  that  this  is  too  wide,  and  conse- 
words  in  the  second  clause,  '  such  quently  this  action  cannot  be  main- 
permission  is  not  to  be  withheld  if  it  tained." 

can  be  proved  to  the  satisfaction  of  A  covenant  by  a  retired  partner 
the  said  Martin  Perls  &  Ca  that  the  who  lias  received  a  large  sum  of 
sough t-foi:  clerkship  or  agency  is  not  money  for  his  interest,  that  "so  far 
with  or  for  a  firm  trading  with  or  as  the  law  allows,"  he  would  not 
dealing  in  the  same  class  of  goods  as  trade,  act  or  deal  in  any  way  so  as  to 
those  of  the  said  Martin  Perls  &  Ca ;  directly  or  indirectly  affect  the  con- 
that  is  to  say, '  You  shall  not  engage  tinning  partners,  is  void ;  the  proviso, 
in  any  business  as  a  clerk  or  agent,  "  so  far  as  the  law  allows,*'  being  too 
or  establish   yourself,  without  my  vague   for   the    court   to    enforce, 
written  permission;  but  I  will  give  Da  vies  v.  Davies,  56  L.  J.  Ch.  962. 
you  that,  if  it  can  be  proved  to  my  As  to  distances  which  contracts  in 
satisfaction  that  your  clerkship  or  restraint  of  trade  may  cover:  Davis 
agency  is  not  with  or  for  a  firm  trad-  v.  Mason  (1793),  5  Term  Rep.  118; 
ing  with  or  dealing  in  the  same  class  Mallan  v.  May  (1843),  11 M.  &  W.  665; 
of  goods,  you  are  to  have  my  permis-  Homer   v.  Graves    (1831),   7   Bing. 
sion  under  those  circumstances; 'and  735;    Hay  ward  v.  Young   (1818),  2 
what  it  really  comes  to  is  this:  '  You  Chit  407;  Gravely  v.  Barnard  (1879X 
are  not  to  start  in  London  without  L.  R  18  Eq.  518;  Bunn  v.  Guy  (1803), 
consulting  me,  and  I  am  to  be  the  4  East,  100;  May  v.  O'Neill  (1875),  44 
judge  beforehand  of  the  extent  to  L.  J.  Ch.  660;  Whittaker  v.  Howe 
which  you  are  to  go;'  and  then  it  (1841),  3  Beav.  883;  Dendy  v.  Hender- 
goes  on:  'and  Ourther '— that  must  son  (1855),  11  Ex.  194;  Tallis  v.  Tallis 
be  read  in  this  way.  *such  permission  (1853),  1  EL  &  BL  391;  Harms  v.  Par- 
is not  to  be  withheld  if  it  can  be  sons  (1863),  82  Beav.  328;  Mumford  v. 
proved,' eta;  thatisoneclausa  'And  Gething  (1859),  7  C.  B  (N.  S.)  305; 
further,    .    .    .    that  the  said  Sol-  Vernon  v.  Hallam  (1886),  56  L.  J.  Ch. 
feld  will,  after  establishing  himself,  115;  Moenich  v.  Fenestre  (1892),  61 
deal  in  goods  other  than  those  of  L.  J.  Ch.  737;  Parsons  v.  Cotterell 
Messrs.  Perls  &  Ca  for  a  period  of  at  (1887),  56  L.  T.  889;  NicoU  v.  Beere 
least  three  years.'    Now  this  proviso  (1885),  53   L.   T.  659;    Bennwell  v. 
or  this  clause  about  permission  is  ut-  Inns  (1857),  24  Beav.  807;  Proctor  v. 
terly  unintelligible  and  meaningless  Sargent  (1840),  2  Scott  (N.  K),  289; 
if  you  construe  the  first  part  as  con-  Davies  et  aL  v.  Lowen  (1891),  64  L.  T. 
fined  to  businesses  which  are  the  .  655;  Green  v.  Price  (1845),  13  M  dsW. 
same  as  the  business  of  Messra  Perls  695;  Jacoby  v.  Whitmore  (1883),  49 
&Ca — the  clause  only  becomes  oper-  L.  T.  335;  Cussen  v.  O'Cyonnor  (1893), 
ative  upon  the  wider  construction;  32  L.  R.  Ir.  330;  Moufiet  v.  Cole (1872), 
and  if^  in  order  to  give  effect  to  the  42  L.  J.  Ex.  8;  Woods  v.  Dennett 
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it  being  far  beyond  the  protection  the  legitimate  interests  of 
the  employer  required.* 

It  is  not  only  well  settled,  as  already  stated,  that  the  mere 
sale  of  the  good- will  of  a  business  does  not  imply  any  agree- 
ment on  the  part  of  the  vendor  not  to  engage  in  a  similar  busi- 
ness, but  it  is  also  settled  that  he  may  not  only  re-engage  at 
once  in  a  precisely  similar  business,  but  may  advertise  for  his 
old  customers,  and  endeavor  by  advertisement  and  legitimate 
solicitation  to  regain  the  trade  he  has  already  sold.'  It  was 
first  thought  so  manifestly  unfair  that  the  vendor  of  a  good- 
will of  a  business  should  re-embark  in  the  same  business  and 
endeavor  to  repossess  himself  of  the  trade  sold  that  it  was  in- 
sisted that  he  could  not  do  so.'    But  the  law  is  otherwise.^ 

(1817;,  2  Stark.  89;  Leigh  v.  Hind  247;  Sainter  v.  Ferguson  (1849),  18 

(1820),  4  Man.  &  Ry.  579;  Atkyns  v.  L.  J.  C.  P.  217;  King  etaL  v.  Hansell 

Kinnier  (1850),  4  Ex.  776i  (1860),  5  EL  &  N.  106;  Nicholls  v.  Stret- 

As  regards  the  time  that  may  be  ton  (1847),  10  Q.  K  346;  Pemberton  t. 

covered  by  contracts  in  restraint  of  Vaughn  (1847),  10  Q.  K  87;  Rannie 

trade,  solicitors  and  attorneys:  Wal-  v.  Irvine  (1844),  8  Scott  (N.  R.),  074; 

lis  V.  Day  (1887),  2  M.  &  W.  273;  Elves  v.  Crofts  (1850),  19  L,  J.  C.  P. 

Hitchcock  V.  Cocker  (1837),  1  N.  &  P.  3a5;  Jacoby  v.  Whitmore  (1883),  49 

796;  Archer  v.  Marsh  (1837),  6  A  &  E.  L.  T.  335. 

959;  Hastings  et  al  v.  Whitley  (1848),  i  Nicholls  v.  Stretton  (1847),  10  Q.  & 

2  Ex.  611 ;  Smith  v.  Hawthorne  (1897),  844 

76  U  T.  716;  Middleton  v.  Brown  2  Ginesi  v.  Cooper  (1880),  L.  R.  14 

(1878X  47  L.  J.  Ch.  411 ;  Ward  v.  Byrne  Ch.  Div.  59a 

(1839),  5  M.  &  W.  547;  Young  et  aL  v.  ^Labouchere  v.  Dawson  (1872),  L. 

Timmins(1831),  1  Tyrwh.  226;  Piiking-  R  13  Eq.  Cas.  322. 

ton  V.  Soott  (1846),  15  M.  &  W.  657;  ^See  Walker  v.  Mottram,  I*  R.  19 

Hartl^  ▼.  Cnmmings  (1847),  6  a  B.  Ch.  Div.  355. 
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§  719.  Confusion  of  contracts  in  restraint  of  trade  with 
combinations  to  suppress  competition. — Before  entering  upon 
any  investigation  of  the  law  concerning  contracts  in  restraint 
of  tra<le  in  the  United  States,  it  is  important  to  note  the  man- 
ner in  which  the  courts  have  confused  contracts  in  restraint  of 
trade  with  combinations  to  suppress  competition,  and  this  con- 
fusion must  be  constantly  borne  in  mind  in  weighing  the  im- 
portance and  determining  the  effect  of  many  American  cases. 

The  confusion  is  not  altogether  peculiar  to  American  decis- 
ions, since  it  made  its  appearance  early  in  the  English  cases; 
but  it  is  in  the  American  cases  that  the  phrase  "  contracts  in 
restraint  of  trade  "  has  been  used  more  often  to  describe  indis- 
criminately not  only  contracts  which  fall  within  the  historical 
and  strict  definition  of  contracts  in  restraint  of  trade,  but  also 
to  describe  agreements,  pools,  associations  and  combinations 
of  all  kinds  the  object  of  which  is  to  suppress  competition. 

As  has  already  been  intimated,  if  the  field  were  open  to 
adopt  new  definitions,  an  agreement  the  object  of  which  is  to 
suppress  competition  might  be  quite  as  appropriately  described 
as  a  contract  in  restraint  of  trade,  as  a  bond  or  contract  the 
object  of  which  is  to  restrain  the  party  bound  from  following 
any  trade  or  occupation ;  but  the  field  is  not  open.  The  law  of 
contracts  in  restraint  of  trade  dates  from  the  days  of  Henry  V., 
and  had  its  origin  in  a  contract  whereby  a  party  was  bound 
not  to  follow  a  certain  occupation  for  a  certain  period.  In  the 
earlier  days  the  laws  against  monoi)olies  and  against  forestall- 
ing, ri?gra  ting  and  engrossing,  and  the  law  of  conspiracy,  were 
supposed  to  protect  the  public  against  combinations  the  object 
of  which  was  to  create  a  monopoly  or  to  control  the  market 
to  the  detriment  of  the  public. 

As  combinations  of  both  labor  and  capital  the  objects  of 
which  were  to  control  wages,  prices,  products  and  competition 
became  more  numerous,  the  courts  fell  into  the  habit  of  hold- 
ing such  combinations  illegal  for  reasons  which  had  no  logical 
relation  or  connection  one  with  the  other;  first,  because  they 
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were  conspiracies;  second,  because  in  some  manner  they  were 
controlled  by  the  letter  or  spirit  of  the  laws  against  regrating, 
forestalling  and  engrossing;  third,  because  they  tended  to  es- 
tablish monopolies;  fourth,  because  the  agreements  underlying 
such  combinations  were  contracts  in  restraint  of  trade. 

A  combination  the  object  of  which  is  to  advance  wages  and 
to  control  as  far  as  possible  the  market  for  labor  in  a  particu- 
lar trade  may  or  may  not  be  a  conspiracy,  and  if  not  a  con- 
spiracy is  entirely  legal  (always,  excepting  some  arbitrary 
statutory  provision  to  the  contrary);  but  whether  a  conspiracy 
or  not,  such  a  combination  has  absolutely  nothing  to  do  with 
the  law  concerning  forestalling,  regrating  and  engrossing;  nor 
has  it  anything  to  do  with  the  law  concerning  monopolies;  nor 
does  it  fall  within  the  law  concerning  contracts  in  restraint  of 
trade. 

Likewise,  a  combination  of  capital  the  object  of  which  is  to 
control  products  and  prices  and  suppress  competition  may  or 
may  not  be  a  conspiracy,  and  if  not  a  conspiracy  is  entirely 
legal  (always  excepting  some  arbitrary  statutory  provision  to 
the  contrary);  but  whether  a  conspiracy  or  not,  such  a  combi- 
nation has  nothing  to  do  with  the  law  concerning  regrating, 
forestalling  and  engrossing;  nor  has  it  anything  to  do  with  the 
law  concerning  monopolies;  nor  does  it  fall  within  the  law  con- 
cerning contracts  in  restraint  of  trade. 

It  adds  no  force  to  a  decision  holding  a  combination  illegal 
to  say  that  the  combination  is  a  conspiracy,  that  it  is  an  attempt 
to  forestall,  regrate  or  engross  the  market,  that  it  tends  to  es- 
tablish a  monopoly,  that  it  is  in  restraint  of  trade ;  such  a  de- 
cision is  simply  a  blind  groping  after  reasons  for  reaching  a 
conclusion  that  the  combination  is  illegal.  The  law  of  con- 
spiracy is  entirely  distinct  from  the  ancient  law  concerning 
forestalling,  regrating  and  engrossing;  the  law  of  monopolies  is 
entirely  distinct  from  the  law  concerning  contracts  in  restraint 
of  trade ; —  in  short,  the  law  concerning  each  of  these  subjects 
is  entirely  distinct  both  in  its  origin  and  development  from  the 
law  concerning  each  of  the  others. 

A  combination  may  amount  to  a  conspiracy,  and  it  may  tend 
to  gain  such  control  of  the  market  as  to  secure  practically  a 
monopoly,  and  it  may  be  supported  by  one  or  more  contracts 
in  restraint  61  trade;  but  the  agreement  which  is  the  basis  of 
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the  association  or  combination  is  not  in  any  sense  a  contract  in 
restraint  of  trade;  the  parties  to  the  combination  may  bind 
themselves  not  to  follow  any  competing  trade  or  occupation,  and 
these  several  agreements,  whether  made  separately  or  inserted 
as  part  of  the  agreement  upon  which  the  combination  is  based, 
fall  within  the  law  concerning  contracts  in  restraint  of  trade, 
and  are  to  be  enforced  or  declared  void  according  to  the  rules 
governing  such  contracts ;  but  the  validity  of  the  agreement 
constituting  the  combination  is  not  to  be  determined  by  the 
validity  of  these  incidental  or  collateral  agreements,  though, 
of  course,  the  incidental  or  collateral  agreements  in  restraint  of 
trade  entered  into  by  the  several  parties  interested  in  the  com- 
bination may  fall  with  the  principal  agreement,  if  that  is  in- 
valid for  other  reasons. 

§  720.  It  would  not  be  necessary  to  dwell  upon  the  confusion 
which  exists  between  contracts  in  restraint  of  trade  and  com- 
binations were  it  not  that  the  decisions  already  reviewed  at 
length  under  "  Combinations  of  Labor  "  and  "  Combinations  of 
Capital,"  both  legal  and  illegal,  show  that  the  courts  are  hope- 
lessly adrift  and  assign  the  most  incongruous  reasons  for  con- 
clusions that  may  be  entirely  just. 

This  confusion  is  more  conspicuously  apparent  in  both  state 
and  federal  legislation  against  trusts  and  combinations,  as  will 
be  seen  when  this  legislation  is  passed  in  review.  For  the 
present  it  will  suffice  for  purposes  of  illustration  to  refer  to  a 
well-considered  case  in  which  the  federal  courts  passed  upon  a 
contract  whereby  a  number  of  companies  engaged  in  the  manu- 
facture of  iron  pipe  in  diflferent  states  entered  into  an  associa- 
tion to  suppress  competition  and  control,  so  far  as  practicable, 
prices,  bids  and  contracts  for  pipe,  and  held  such  combination 
unlawful,  assigning  as  one  of  the  reasons  for  the  conclusion 
that  it  was  a  contract  in  restraint  of  trade  within  the  act  of 
congress  of  July  2, 1890.^  . 

The  circuit  court  of  appeals,  in  the  opinion  by  Judge  Taft, 
entered  into  an  exhaustive  consideration  of  the  origin  and  de- 
velopment of  the  law  of  contracts  in  restraint  of  trade,  and 
arrived  at  these  conclusions:  "  Covenants  in  partial  restraint  of 
trade  are  generally  upheld  as  valid  when  they  are  agreements 

1  United  States  v.  Addyston  Pipe  &  Steel  Ca  (1808),  85  Fed.  B.  271;  Id. 
(1899),  175  U.  a  211,  20  Sup.  Ct  R.  9& 
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(1)  by  the  seller  of  property  or  business  not  to  compete  with 
the  buyer  in  such  a  way  as  to  derogate  from  the  value  of  the 
property  or  business  sold ;  (2)  by  a  retiring  partner  not  to  com- 
l)ete  with  the  firm;  (3)  by  a  partner  pending  the  partnership 
not  to  do  anything  to  interfere,  by  competition  or  otherwise, 
with  the  business  of  the  firm;  (4)  by  the  buyer  of  property  not 
to  use  the  same  in  competition  with  the  business  retained  by 
the  seller;  and  (5)  by  an  assistant,  servant  or  agent  not  to 
compete  with  his  master  or  employer  after  the  expiration  of 
his  time  of  service.  Before  such  agreements  are  upheld,  how- 
ever, the  court  must  find  that  the  restraints  attempted  thereby 
are  reasonably  necessary  (1,  2  and  3)  to  the  enjoyment  by  the 
buyer  of  the  property,  good-will  or  interest  in  the  partnership 
bought;  or  (4)  to  the  legitimate  ends  of  the  existing  partnership; 
or  (5)  to  the  prevention  of  possible  injury  to  the  business  of 
the  seller  from  use  by  the  buyer  of  the  thing  sold ;  or  (6)  to 
protection  from  the  danger  of  loss  to  the  employer's  business 
caused  by  the  unjust  use  on  the  part  of  the  employee  of  the 
confidential  knowledge  acquired  in  such  business.* " 

1  United  States  v.  Addyston  Pipe  class  are  Troy  Laundry  Machinery 

&  Steel  Ckx  (1898),  85  Fed.  R  271.  Ca  v.  Dolph  (1891),  138  U.  S.  617, 11 

*'  Under  the  first  class  come  the  cases  Sup.  Ct.  412 ;  Id.  (1886),  28  Fed.  R.  553, 

of  Mitchell  v.  Reynolds  (1711),  1  P.  and  Matthews  v.  Associated  Press  of 

Wms.  181;  Fowle  v.  Parke  (1889),  131  State  of  N.  Y.  et  aL  (1893),  136  N.  Y. 

U.  &  88.  9  Supi  Ct  658;  Nordenfelt  333.  32  N.  R  R.  981.    In  the  fourth 

V.  Maxim-Nordenfelt  Ca  (1894),  App.  class  are  American  Strawboard  Ca 

Cas.  535 ;  Rousillon  v.  Rousillon  (1879),  v.  Haldeman  Paper  Ca  (1897),  83  Fed. 

14  Ch.  Div.351;  Leather  Cloth  Ca  v.  R.  619,  and  Hitchcock  v.  Anthony 

Lorsont  (1869),  L.  R.  9  Eq.  345;  Whit-  (1897),  id.  779  —  both  decisions  of  this 

taker  v.  Howe  (1841),  3  Beav.  383;  court;    Navigation    Ca    v.    Winsor 

Diamond  Match  Ca  v.  Roeber  (1887),  (1873),  20  Wail.  64;  Dunlop  v.  Greg- 

106  N.  Y.  473,  13  N.  K  R.  419;  Tode  ory  (1851),  10  N.  Y.  241;  Hodge  et  aL 

V.  Gross  (1891),  127  N.  Y.  480,  28  N.  E.  v.  Sloan  (1887),  107  N.  Y.  244, 17  N.  K 

R.  469:  Beal  v.  Chase  et  aL  (1875),  81  R.  335.    While  in  the  fifth  class  are 

Mich.  490;  Hubbard  v.  Miller  et  aL  the  cases  of  Homer  v.  Ashford  et  aL 

(1873),  27  Mich.  15;  National  Ben.  Ca  (1825),  3  Bing.  322;  Horner  v.  Graves 

V.Union  Hospital  Co.  (1891),  45  Minn.  (1831),  7    Bing.    735;    Hitchcock   v. 

272,  47  N.  W.  R.  808;  Whitney  v.  Coker  (1837),  6  AdoL  &  K  438;  Ward 

Slayton  (1855),  40  Me.  224;  Pierce  v.  v.  Byrne  (1839),  5  Mees.  &  W.  547; 

Fuller  (1811),  8  Mass.  223*  Richards  Dubowski  &  Sons  v.  Goldstein  (1896), 

V.  American  Desk  Seating  Ca  (1894),  1  Q.  R  478;  Perls  v.  Saalfeld  (1892),  2 

87  Wis.  503,  58  N.  W.  R.  787.    In  the  Ch.  149;  Taylor  v.  Blanchard  (1866), 

second  class  are  Tallis  v.  Tallis  (ia~j3),  13  Allen,  370 ;  Keeler  v.  Taylor  (1866), 

1  EL  &  BL  391,  and  Lange  v.  Werk  53  Pa.  St  467;  Herreshoff  v.  Bouti- 

(1853),  2  Ohio  St.  519.    In  the  third  neau  (1890),  17  R.  L  8, 19  AtL  R.  712.*' 
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Proceeding,  the  court  lays  down  the  rule  that  contracts  in 
restraint  of  trade  which  are  valid  are  invariably  ancillary  to 
the  main  purpose  of  some  lawful  contract,  and  are  necessary 
to  protect  the  covenantee  in  the  enjoyment  of  the  legitimate 
fruits  of  the  main  contract.^ 

After  an  able  and  exhaustive  discussion  of  decisions  regard- 
ing  contracts  in  restraint  of  trade,  he  proceeds  to  review  the 
cases  involving  combinations  to  suppress  competition,  and  en- 
deavors to  connect  those  decisions  with  the  law  of  contracts 
in  restraint  of  trade  in  the  following  ingenious  manner:  "  In 
the  foregoing  cases  (involving  combinations),  the  only  consid- 
eration of  the  agreement  restraining  the  trade  of  one  party  was 
the  agreement  of  the  other  to  the  same  effect,  and  there  was 
no  relation  of  partnership,  or  of  vendor  and  vendee,  or  of  em- 
ployer and  employee.  Where  such  relation  exists  between  the 
parties,  as  already  stated,  restraints  are  usually  enforceable  if 
commensurate  only  with  the  reasonable  protection  of  the  cove- 
nantee in  respect  to  the  main  transactions  affected  by  the  con- 
tract. But,  in  recent  years,  even  the  fact  that  the  contract  is 
one  for  the  sale  of  property  or  of  business  and  good-will,  or  for 

^  After  quoting  the  rule  laid  down  to  a  monopoly.  But  where  the  sole 
byTindal,C.  J.,  Judge  Taft  proceeds:  object  of  both  parties  in  making 
"This  very  statement  of  the  rule  im-  the  contract  as  expressed  tlierein  is 
plies  that  the  contract  must  be  one  merely  to  restrain  competition,  and 
in  which  there  is  a  main  purpose,  to  enhance  or  maintain  prices,  it  would 
which  the  covenant  in  restraint  of  seem  that  there  was  nothing  to  jus- 
trade  is  merely  ancillary.  The  cov-  tify  or  excuse  the  restraint,  that  it 
enant  is  inserted  only  to  protect  one  would  necessarily  have  a  tendency 
of  the  parties  from  the  in  jury  which,  to  monopoly,  and  therefore  would 
in  the  execution  of  the  contract  or  en-  be  void.  In  such  a  case  there  is  no 
joyment  of  its  fruits,  he  may  suffer  measure  of  what  is  necessary  to  the 
from  the  unrestrained  competition  protection  of  either  party  except 
of  the  other.  The  main  purpose  of  the  vague  and  varying  opinion  of 
the  contract  suggests  the  measure  judges  as  to  how  much,  on  princi- 
of  protection  needed,  and  furnishes  pies  of  political  economy,  men  ought 
a  sufficiently  uniform  standard  by  to  be  allowed  to  restrain  competition, 
which  the  validity  of  such  restraints  There  is  in  such  contracts  no  main 
may  be  judicially  determined.  In  lawful  purpose  to  subserve  which 
such  a  case,  if  the  restraint  exceeds  partial  restraint  is  permitted,  and 
the  necessity  presented  by  the  main  by  which  its  reasonableness  is  meas- 
purpose  of  the  contract,  it  is  void  for  ured,  but  the  sole  object  is  to  re- 
two  reasons:  First,  because  it  op-  strain  trade  in  order  to  avoid  the 
presses  the  covenantor,  without  any  competition  which  it  has  always 
corresponding  benefit  to  the  cove-  been  the  policy  of  the  common  law 
nantee;  and  second,  because  it  tends  to  foster." 


784  CONTRACTS   IN  RESTRAINT  OF   TRADE.      [§§  721,  722. 

the  making  of  a  partnership  or  a  corporation,  has  not  saved  it 
from  invalidity  if  it  could  be  shown  that  it  was  only  part  of  a 
plan  to  acquire  all  the  property  used  in  a  business  by  one  man- 
agement with  a  view  to  establishing  a  monopoly.  Such  cases 
go  a  step  further  than  those  already  considered.  In  them  the 
actual  intent  to  monopolize  must  appear.  It  is  not  deemed 
enough  that  the  mere  tendency  of  the  provisions  of  the  con- 
tract should  be  to  restrain  competition.  In  such  cases  the  re- 
straint of  competition  ceases  to  be  ancillary,  and  becomes  the 
main  purpose  of  the  contract,  and  the  transfer  of  property  and 
good-will,  or  the  partnership  agreement,  is  merely  ancillary 
and  subordinate  to  that  purpose; "  and  reaches  this  conclusion: 
"  Upon  this  review  of  the  law  and  the  authorities,  we  can  have 
no  doubt  that  the  association  of  the  defendants,  however  rea- 
sonable the  prices  they  fixed,  however  great  the  competition 
they  had  to  encounter,  and  however  great  the  necessity  for 
curbing  themselves  by  joint  agreement  from  committing  finan- 
cial suicide  by  ill-advised  competition,  was  void  at  common 
law,  because  in  restraint  of  trade  and  tending  to  a  monopoly." 

§  721.  In  affirming  the  decision  of  the  circuit  court  of  appeals 
the  supreme  court  of  the  United  States  said  in  this  connection: 
"  We  have  no  doubt  that  where  the  direct  and  immediate  effect 
of  a  contract  or  combination  among  particular  dealers  in  a  com- 
modity is  to  destroy  competition  between  them  and  others,  so 
that  the  parties  to  the  contract  or  combination  may  obtain  in- 
creased prices  for  themselves,  such  contract  or  combination 
amounts  to  a  restraint  of  trade  in  the  commodity,  even  though 
contracts  to  buy  such  commodity  at  the  enhanced  price  are  con- 
tinually being  made.  Total  suppression  of  the  trade  in  the  com- 
modity is  not  necessary  in  order  to  render  the  combination  one 
in  restraint  of  trade.  It  is  the  effect  of  the  combination  in  lim- 
iting and  restricting  the  right  of  each  of  the  members  to  trans- 
act business  in  the  ordinary  way,  as  well  as  its  effect  upon  the 
volume  or  extent  of  the  dealing  in  the  commodity,  that  is  re- 
garded." ^ 

§  722.  It  is  difficult  to  see  what  useful  result  is  accomplished 
by  endeavoring  to  embrace  under  the  one  phrase,  "  contracts  in 
restraint  of  trade,"  every  combination,  pool,  association,  agree- 
ment or  understanding  of  any  nature  or  kind  whatsoever  which 

lOpinion  Supreme  Court*  175  U.  a  211,  244,  20  Sup.  Ct  R.  07,  lOa 
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attempts  to  control  wages,  competition,  prices  or  prodaction. 
It  is  undoubtedly  true  that  in  a  sense  every  contract  or  under- 
standing, and  every  pool,  association  or  combination  which  at- 
tempts in  any  manner  to  control  trade,  is  a  contract  in  re- 
straint of  trade;  but  if  the  phrase  '^ contracts  in  restraint  of 
trade ''  is  to  be  deprived  of  its  historical  and  well-defined  mean- 
ing, then  surely  it  is  not  right  to  cite  indiscriminately  the 
earlier  decisions  which  established  the  law  regarding  contracts 
in  restraint  of  trade  as  then  understood,  against  combinations, 
associations  and  agreements  which  have  no  relation  whatso- 
ever to  the  earlier  contracts. 

In  short,  it  is  impossible  to  make  any  logical  connection  be- 
tween restraint  of  trade,  as  originally  understood,  and  combina- 
tions to  suppress  competition.  The  considerations  which  deter- 
mine the  validity  of  an  agreement  by  an  individual  not  to  follow 
a  certain  trade  or  occupation  have  no  relation  whatsoever  to  the 
considerations  which  determine  the  validity  of  an  agreement 
between  two  or  more  parties  to  maintain  prices. 

§  723.  Contracts  in  restraint  of  trade  classified  according 
to  American  decisions. —  Inasmuch  as  the  phrase  "  contracts 
in  restraint  of  trade  "  is  used  indiscriminately  to  describe  con- 
tracts which  bind  a  party  not  to  follow  a  particular  trade  or 
occupation,  and  which  are  ordinarily  incidental  to  the  sale  of 
the  good-will  of  a  business,  industry  or  profession,  and  also 
contracts  which  are  entered  into  for  the  purpose  of  suppress- 
ing competition,  it  is  important  to  classify  contracts  in  re- 
straint of  trade,  if  the  various  decisions  are  to  be  in  any  sense 
reconciled;  therefore  — 

In  the  light  of  the  many  decisions  bearing  upon  the  subject, 
contracts  in  restraint  of  trade  may  be  distributed  into  two 
classes,  namely  c 

(A)  Contracts  which  are  incidental  to  and  in  support  of  some 
main  contract. 

(B)  Contracts  which  are  not  incidental  to  or  in  support  of  some 
main  contract,  but  which  in  themselves  embody  the  end  sought.^ 

^  See  language  of  the  circait  court  has  no  other  interest  in  the  matter, 

of  appeals  in  United  States  v.  Addy.  purchase  a  valid  contract  in  restraint 

ston  Ca,  quoted  in  note  to  §  720.  The  of  trade,  however  limited  may  he 

restriction   must   be   inoidentail  to  the  circle  of  its  operation."  Chappel 

some  principal  contract    *'A  man  v.  Brockway  (1889),  21  Wend.  157. 

cannot,  for  money  alone,  where  he  A  contract  between  manufacturers, 
50 
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Contracts  of  the  first  class  are  usually  incidental  to  the  sale 
of  some  business,  trade  or  profession,  the  main  contract  being 
the  contract  of  sale,  and  the  contract  in  restraint  of  trade  be- 
ing entered  into  for  the  protection  of  the  good- will  of  the  busi- 
ness, trade  or  profession  sold. 

Contracts  of  the  second  class  embrace  all  contracts  and  agree- 
ments of  every  nature  and  kind  whatsoever  which  are  entered 
into  for  the  sole  object  of  suppressing  competition  or  for  con- 
trolling trade.  The  object  of  the  parties  being  to  suppress 
competition  or  in  some  manner  control  trade,  the  contract  is  in 
direct  furtherance  of  that  object  and  is  not  incidental  to  or  in 
support  of  any  main  object. 

Generally  speaking,  the  courts  enforce  contracts  of  the  first 
class  where  the  main  object  is  a  legitimate  one,  and  the  con- 
tract in  support  thereof  is  reasonable  in  its  terms  and  goes  no 
further  than  is  essential  to  protect  the  interests  of  the  parties 
to  the  main  contract. 

Generally  speaking,  the  courts  decline  to  enforce  contracts 
of  the  second  class  wherever  it  appears  that  the  object  of  the 
parties  is  to  suppress  competition  or  secure  the  control  of  some 
trade  or  industry. 

§  724.  These  general  conclusions  have  their  exceptions;  dif- 
ferent courts  adopt  diflferent  views,  some  courts  being  far  more 
liberal  in  their  interpretation  of  contracts  of  both  classes  than 
other  courts.  At  the  present  time  it  may  be  said  that,  as  re- 
gards contracts  of  the  first  class,  both  state  and  federal  courts 
lean  toward  a  broad  and  liberal  construction,  following  quite 
closely  the  later  English  decisions;  but  as  regards  contracts  of 
the  second  class  the  tendency  is  exactly  the  reverse,  and  both 
state  and  federal  courts, —  including  the  supreme  court  of  the 
United  States, —  influenced  by  the  prevailing  prejudice  against 
combinations  of  capital,  tend  to  construe  with  great  strictness, 

whereby,  without  anj  sale  of  busi-  which  one  of  them  agrees  **  not  to 

ness  of  one  to  the  other,  one  party  is  set  up,  exercise  or  carry  on  the  trade 

prohibited  from   manufacturing  of  or  business  of  manufacturing  shoe 

pressed  metal  any  parts  of  a  dia-  cutters  "  within  the  state,  is  void  as 

mond  car-truck  frame,  is  void  as  an  contrary  to  the  policy  of  the  law, 

unreasonable    restraint    of    trada  though  the  business  is  carried  on  by 

Fox  Solid  Pressed  Steel  Ca  v.  Schoen  only  four  parties  in  the  state,  and  is 

et  aL  (1890X  77  Fed.  R.  29.    A  con-  an  art  requiring  instruction.    Tay- 

tract   made  between  citizens  of  a  lor  v.  Blanchard  (1866),  95  Mass.  (13 

state  upon  good  consideration,  by  Allen),  370,  90  Aul  Dea  20dL 
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« 

not  to  say  harshness,  all  contracts  affecting  trade,  the  main 
object  of  which  seems  to  be  to  suppress  competition  or  to  con- 
trol some  particular  trade,  industry  or  occupation.  Where, 
however,  contracts  of  the  second  class  are  entered  into  on  be- 
half of  labor,  even  though  it  expressly  appears  from  the  by- 
laws, rules,  contracts  or  agreements  themselves  that  the  object 
of  the  parties  thereto  is  to  absolutely  control  some  particular 
trade  or  employment,  the  courts,  both  state  and  federal,  con- 
strue such  contracts,  by-laws  and  rules  with  great  liberality. 

§  725.  A  further  classiflcatfon, —  The  classification  of  con- 
tracts  in  restraint  of  trade  suggested  in  the  last  section  is  based 
on  certain  superficial  distinctions,  but  a  classification  of  even 
greater  practical  value  may  be  made  as  follows: 

(A)  Contracts  in  restraint  of  trade. 

(B)  Contracts  to  suppress  competition, 

(C)  Contracts  to  control  the  market. 

(A)  Contracts  in  restraint  of  trade  embrace  all  agreements 
whereby  a  party  is  restrained  from  following  any  particular 
trade,  industry  or  occupation.  Such  contracts  are  almost  in- 
variably incidental  to  some  main  contract,  such  as  the  sale  of 
some  business,  industry  or  practice,  together  with  the  good- 
will thereof,  and  the  object  of  such  contracts  is  to  protect  the 
purchaser  in  the  enjoyment  of  property  and  rights  acquired. 

(B)  Contracts  to  suppress  competition  embrace  all  agree- 
ments the  object  of  which  is  to  lessen  or  remove  competition; 
these  contracts  are  frequently  entered  into  in  connection  with 
other  contracts,  but  more  often  they  stand  by  themselves  in 
the  shape  of  trade  agreements,  price  agreements,  selling  ar- 
rangements, pools  and  associations. 

(C)  Contracts  to  control  the  market  embrace  all  agreements 
and  transactions  the  object  of  which  is  to  secure  in  some  trade, 
business  or  occupation  the  control  of  the  market.  There  is  no 
distinguishing  line  between  contracts  to  suppress  competition 
and  contracts  to  control  the  market;  the  latter  necessarily  in- 
volve the  former,  since  there  can  be  no  control  of  the  market 
without  a  suppression  of  competition;  but  contracts  to  control 
the  market  are  something  more  than  contracts  to  suppress 
competition,  and  frequently  are  radically  different  in  kind; 
for  instance,  contracts  whereby  one  corporation  purchases  all 
the  competing  plants  in  a  particular  industry  may  contain  no 
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reference  whatsoever  to  competition,  and  while  one  of  the 
objects  is  to  suppress  whatever  competition  exists,  such  is 
not  the  principal  object;  which  is  to  secure  absolute  control 
of  the  market  for  that  particular  industry.  On  the  other 
hand,  many  cases  have  already  been  reviewed  wherein  the 
agreements  were  simply  for  the  purpose  of  suppressing  com- 
petition in  a  particular  locality ;  agreements  of  this  character 
are  among  the  daily  transactions  of  commercial  and  industrial 
life ;  competitors  buy  out  one  another,  with  the  sole  object  of 
suppressing  competition,  and  yet  with  no  intention  whatsoever 
of  controlling  the  market.  Agreements  are  not  infrequent 
where  a  party  will  buy  off  a  prospective  competitor,  and  in- 
duce him  to  go  elsewhere  with  his  business  or  industry;  in  fact, 
many  illustrations  might  be  cited  of  contracts  to  suppress  com- 
petition which  are  in  no  true  sense  contracts  to  control  the 
market. 

Furthermore,  contracts  of  the  second  class  are  usually  found 
embodied  in  one  instrument  or  one  transaction;  they  are  sim- 
ple in  detail  and  comparatively  easy  of  construction;  whereas 
contracts  to  control  the  market  are  usually  embodied  in  a  num- 
ber of  instruments  and  a  series  of  transactions.  It  is  seldom 
that  the  intention  to  control  the  market  can  be  inferred  from 
the  specific  language  of  any  particular  instrument;  it  is  only 
when  the  particular  contract  under  consideration  is  interpreted 
in  the  light  of  the  entire  transaction,  or  the  entire  series  of 
transactions,  that  it  is  possible  to  ascertain  whether  or  not  it 
is  a  contract  entered  into  for  the  purpose  of  controlling  the 
market. 

Generally  speaking,  contracts  of  the  first  class,  namely,  those 
in  restraint  of  trade,  are  interpreted  broadly  and  liberally,  and 
solely  with  a  view  to  the  protection  of  the  legitimate  interests 
of  the  parties  to  the  contracts. 

Contracts  of  the  second  class,  namely,  those  to  suppress  com- 
petition, are  interpreted  by  both  state  and  federal  courts  with 
great  strictness  in  so  far  as  they  are  entered  into  by  capital, 
and  with  great  looseness  and  liberality  in  so  far  as  they  are 
entered  into  by  labor;  but  such  contracts  are  generally  held 
valid  unless  it  clearly  appears  that  the  suppression  of  the  com- 
petition goes  to  such  an  extent  that  a  control  of  the  market  is 
threatened.  It  is  needless  to  say  that  all  contracts  whereby  one 
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party  in  good  faith  buys  out  a  competitor,  though  the  sole  ob- 
ject be  to  suppress  competition,  are  invariably  enforced.  Fre- 
quently trade  agreements  between  two  or  more  competitors 
are  enforced,*  but  more  frequently  all  pools,  agreements  and 
associations,  the  object  of  which  is  in  any  manner  to  control 
trade  or  prices,  are  held  illegal.^ 

Contracts  of  the  third  class,  namely,  those  to  control  the 
market,  are  not  only  construed  with  great  strictness,  but  are 
held,  as  a  rule,  to  be  contrary  to  public  policy  and  void. 

It  is  obvious  that  these  three  classes  of  contracts  are  funda- 
mentally quite  distinct,  notwithstanding  the  fact  that  they  are 
hopelessly  confused  in  decisions  and  in  legislative  enactments. 
They  are  quite  distinct  as  regards  the  effect  upon  the  public. 
So  far  as  the  public  is  concerned,  the  effect  of  a  contract  whereby 
a  party  is  incidentally  restrained  from  following  some  partic- 
ular trade,  business  or  occupation  is  essentially  different  from 
the  effect  of  a  contract  to  suppress  competition,  and  the  effect 
of  such  a  contract,  so  far  as  the  public  is  concerned,  differs 
greatly  in  degree  from  that  of  a  contract  or  transaction  the 
object  of  which  is  to  control  absolutely  the  market. 

§  726.  Notwithstanding  the  many  decisions  to  the  contrary, 
it  must  again  be  urged  that  there  is  nothing  inherently  wrong 
or  illegal  in  contracts  of  any  one  of  the  classes.  Congress  and 
the  legislatures  of  many  of  the  states  have  passed  laws  making 
contracts  to  suppress  competition  and  contracts  to  control  the 
market  illegal;  but  aside  from  these  positive  enactments  it  can- 
not be  said  upon  principle  that  a  contract  the  object  of  which 
is  to  suppress  competition,  or  a  series  of  contracts  the  object 
of  which  is  to  control  the  market,  is  illegal.    Contracts  to  sup- 

1 A  coDtract  entered  into  by  one  O'Neal  v.  Hine  (1896),  145  Ind.  32,  48 
of  two  competing  firms,  for  a  valu-  N.  £.  R  946;  Gill  v.  Ferris  (1884),  82 
able  consideration,  not  to  handle  Mo.  156i  i 
goods  in  competition  with  the  other  2  in  laying  down  these  general 
in  a  certain  specified  district,  is  rea-  propositions  the  efifect  of  current  de- 
sonable  and  valid.  Moore  &  Hand-  cisions  is  stated.  From  time  to  time, 
ley  Hardware  Co.  v.  Towers  Hard-  as  cases  have  been  reviewed,  the 
ware  Ca  (1888),  87  Ala.  206, 6  S.  R.  41,  views  of  the  writer  have  been  ex- 
A  contract  not  to  engage  in  a  cer-  pressed,  perhaps  too  freely,  but  it  is 
tain  business  in  a  certain  town  while  more  important  to  the  profession 
another  carries  on  the  same  business  that  the  law  as  laid  down  be  sum- 
there  is  not  invalid,  as  indefinite  as  marized  as  accurately  as  possible  re- 
to  its  duration.  Eisel  et  aL  v.  Hayes  gardless  of  its  wisdom. 
(1895X  141  Ind.  41,  40  N.  £.  R.  119; 
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press  competition  and  contracts  to  control  the  market  have 
already  been  discussed  under  the  head  of  "  Combinations  of 
Labor  "  and  "  Combinations  of  Capital ; "  they  will  receive  fur- 
ther attention  when  federal  and  state  legislation  is  reviewed ; 
for  the  present,  contracts  in  restraint  of  trade  as  strictly  de- 
fined *  are  under  investigation,  with  the  object  of  ascertaining 
to  what  extent  it  is  permissible,  under  the  many  decisions  of 
the  courts,  for  a  party  to  bind  himself  not  to  follow  any  par- 
ticular trade,  business  or  occupation. 

A.  Thb  Earlier  American  Cases. 

§  727.  American  law  a  development  of  the  English  law. — 

The  law  of  contracts  in  restraint  of  trade  in  the  United  States 
is  a  development  of  the  law  as  it  existed  in  England  at  the 
beginning  of  this  century.  As  cases  arose,  the  courts  of  this 
country  simply  applied  the  rules  as  formulated  up  to  that  time 
by  the  English  cases. 

The  development  of  American  law  has  been  traced  as  fol- 
lows :  *  "  The  rudiments  of  the  doctrine  of  contracts  in  restraint 
of  trade  are  found  in  the  common  law  at  a  very  early  date. 
The  first  case  on  the  subject*  is  known  as  Dyer^s  Case.  That 
was  an  action  of  damages  upon  a  bond  conditioned  that  the 
defendant  should  not  practice  his  trade  as  a  dyer  at  a  particu- 
lar place  during  a  limited  period,  and  it  was  held  that  the  con- 
tract was  illegal.  The  principle  upon  which  this  case  was 
decided  was  not  described  as  one  forbidding  contracts  in  re- 
straint of  trade,  but  was  stated  to  be  one  by  which  contracts 
restricting  the  liberty  of  the  subject  were  forbidden.  The  doc- 
trine declared  in  that  case  was  applied  in  subsequent  cases  in 
England  prior  to  the  case  of  Mitchel  v.  Reynolds}  There  the 
distinction  between  general  restraints  and  partial  restraints  was 
first  definitely  formulated,  and  it  was  held  that  a  contract  cre- 
ating a  partial  restraint  was  valid,  and  one  creating  a  general 
restraint  was  not.  The  theory  of  partial  and  general  restraints 
established  by  that  case  was  followed  in  many  decided  cases  in 
England,  not,  however,  without  the  correctness  of  the  difference 

1  See  §688.  'Reported   in  6  Year  Book  S»  2 

2  In  the  dissenting  opinion  of  Mr.    Hen.  V. 

J  ustice  White,  United  States  v.  Trans-       *  1  P.  Wma  18L 
Missouri  Freight  Ass'n,  166  U.  S.  846. 
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between  the  two  being  in  some  instances  denied  and  in  others 
questioned,  until  the  matter  was  set  finally  at  rest  by  the  House 
of  Lords  in  Nordenfelt  v.  Ma^mrNordenfdt  Guns  and  Am- 
munition  Co}  In  that  case  it  was  held  that  the  distinction  be- 
tween partial  and  general  restraint  was  an  incorrect  criterion, 
but  that  whether  a  contract  was  invalid  because  in  restraint  of 
trade  must  depend  upon  whether,  on  considering  all  the  cir- 
cumstances, the  contract  was  found  to  be  reasonable  or  unrea- 
sonable. If  reasonable,  it  was  not  a  contract  in  restraint  of 
trade,  and  if  unreasonable  it  was.  The  decisions  of  the  Amer- 
ican courts  substantially  conform  to  both  the  development  and 
ultimate  results  of  the  English  cases.  Whilst  the  rule  of  partial 
and  general  restraint  has  been  either  expressly  or  impliedly  ad- 
mitted, the  exact  scope  of  the  distinction  between  the  two  has 
been  the  subject  of  discussion  and  varying  adjudication.  And 
although  it  is  accurate  to  say  that  in  the  cases  expressions  may 
be  found  speaking  of  contracts  as  being  in  form  in  restraint  of 
trade  and  yet  valid,  it  results  from  an  analysis  of  all  the  Amer- 
ican cases,  as  it  does  from  the  English,  that  these  expressions 
in  no  way  imply  that  contracts  which  were  valid  because  they 
only  partially  restrained  trade  were  yet  considered  as  embraced 
within  the  definition  on  contracts  in  restraint  of  trade.  On  the 
contrary,  the  reason  of  the  cases,  where  contracts  partially  re- 
straining trade  were  excepted  and  hence  held  to  be  valid,  was 
because  they  were  not  contracts  in  restraint  of  trade  in  the  legal 
meaning  of  those  words."         •  , 

§  728.  In  an  early  case^  the  owner  of  a  stage-coach  and 
horse  sold  the  same  and  entered  into  a  bond  not  to  run  the 
stage  on  a  certain  road  under  a  certain  penalty.  The  court 
said :  "  Bonds  to  restrain  trade  in  general  are  unquestionably 
bad,  as  tending  to  create  a  monopoly  injurious  to  the  public. 
But  bonds  to  restrain  trade  in  particular  places  may  be  good, 
if  executed  for  a  sufiicient  and  reasonable  consideration.  And 
in  this  case  the  defendant  might  restrain  himself  by  his  agree- 
ment from  running  a  stage  on  the  particular  road  between 
Boston  and  Providence,  on  a  liquidated  penalty,  for  a  reason- 
able and  good  consideration.  And  if  it  does  not  appear  whether 
the  contract  was  or  was  not  made  on  good  consideration,  so 
that  the  contract  may  be  either  good  or  bad,  it  is  the  prima 

1  (1894)  App.  Caa.  535.  «  Pierce  v.  Fuller  (1811),  8  Mass.  22a 
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facie  presumption  of  law  that  the  contract  is  bad,  because  it 
is  to  the  prejudice  of  trade  and  honest  industry;  because  the 
mischief  to  one  party  is  apparent,  and  the  benefit  only  pre- 
sumptive; and  because  the  apparent  mischief  is  not  merely 
private,  but  also  public.  Therefore  all  contracts  barely  in  re- 
straint of  trade,  where  no  consideration  is  shown,  are  bad. 
But  in  cases  of  a  limited  restraint  of  trade,  where  it  appears 
from  the  special  circumstances  that  the  contract  is  reasonable 
and  useful,  it  shall  be  good.  And  the  consideration  must  al- 
ways be  shown,  that  the  contract  may  be  supported  by  the 
special  circumstances  which  induced  the  making  of  it.  Of 
these  circumstances  the  court  must  judge;  and  if,  upon  them, 
it  appears  to  be  a  just  and  honest  contract,  it  will  be  main- 
tained." ^ 

1 "  From  examining  the  pleadings  we  ought  to  presume  to  he  heneficial 

in  this  case,  all  that  oan  be  collected  to  him,  as  the  plaintiff  has  stipulated 

respecting  the  contract  is  that,  be-  for  the  forfeiture  of  $290  to  be  paid 

fore  and  at  the  time  it  was  made,  by  the  defendant  if  he  shall  break 

the  defendant  was  in  the  occupation  the  contract   To  this  inconvenience 

of  running  a  stage  on  the  road  be-  the  defendant  may  voluntarily  sub- 

tween  Boston  and  Providence;  that  ject  himself,  for  volenti  non  fit  in- 

when  the  contract  was  made  the  juricu    The  contract,  for  aught  that 

plaintiff  either  had  set  up,  or  con-  appears,  was  made  fairly  and  witli- 

templated  setting  up,  a  stage  on  the  out  imposition,  and  a  breach  of  it  is 

same  road ;  and  that  in  considersr  manifestly  a  damage  to  the  plaint- 

tion  of  one  dollar,  paid  by  the  plaint-  iff.'* 

iff  to  the  defendant,  the  latter  agreed  The  bond  in  this  case  recited  the 

that  he  would  not  run  a  stage  on  nominal      consideration     of     $100, 

that  road,  in  opposition  to  the  plaint-  though  as  a  matter  of  fact  the  repli- 

iff's  stage,  on  penalty  of  $290."  cation  of  the  plaintiff  showed  that 

Tlie  court  continues:  "  The  public  the  plaintiff  had  paid  the  def end- 
appears  to  have  no  interest  in  this  ant  $290  for  an  old  stage-coach  and 
question.  If  the  plaintiff  did  not  one  poor  horse,  the  value  of  which 
run  his  stage,  the  defendant  might  did  not  exceed  $190.  Concerning 
run  a  stage,  for  it  could  not  be  in  op-  the  consideration  the  court  said: 
position  to  the  plaintiff's  stage.  And  **  The  principal  question  then  is, 
it  is  indifferent  to  the  public  which  whether  the  consideration  of  $1  is 
of  these  run  a  staga  It  also  appears  sufficient  to  support  this  contract, 
from  the  contract  that  the  benefit  to  A  distinction  between  assumpsits 
the  plaintiff  is  not  merely  presump-  and  bonds  with  penalty  in  restraint 
tive,  but  evident,  as  he  must  derive  of  trade  was  formerly  adopted;  the 
a  certain  advantage  from  excluding  former  being  supported,  because  a 
a  rival  stage  from  this  road.  But  an  judgment  could  give  the  plaintiff 
inconvenience  to  the  defendant  from  reasonable  damages  for  the  non-per- 
the  contract  is  also  apparent,  for  he  formance,  while  the  latter  were  ad- 
quits  his  present  occupation,  which  judged  void,  because  the  whole  pen- 
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§  739,  It  is  perhaps  not  quite  accurate  to  say  that  the  de- 
cisions of  the  American  courts  conform  to  both  the  develop- 
ment and  ultimate  results  of  the  English  cases,  if  the  latter  be 
considered  in  all  their  breadth  and  liberality,  for  in  England  a 
contract  in  restraint  of  trade  may  be  practically  unlimited  as 
regards  area  and  time,  and  still  be  valid,  whereas  the  courts  of 
nearly  all  the  states  of  this  country  still  adhere  to  the  discred- 
ited notion  that  a  contract  in  restraint  of  trade  to  be  binding 
must  be  partial  and  not  general.^ 

rlty  was  forfeited  on  a  breach  of  the  shall  not  be  admitted  to  say  that 
condition.  There  is  here  no  reason  for  although  the  contract  was  fairly  and  . 
the  distinction;  for  on  the  breach  of  honestly  made,  and  for  a  valuable 
the  condition  of  the  bond,  the  obligee  consideration,  to  which  he  consented, 
can  recover  only  the  damages  he  has  the  consideration  was  inadequate; 
sustained  by  the  breach.  Perhaps  that  he  made  a  bad  bargain;  and 
there  was  never  any  good  reason  for  that,  when  the  plaintiff  has  suffered 
the  distinction;  for  if  the  bond  was  by  the  breach  of  it,  he  shall  be  re- 
executed  for  good  consideration,  the  lieved  from  the  terms  to  which  he 
penalty  ought  to  have  been  consid-  had  voluntarily  submitted." 
ered  at  law  as  the  liquidated  dam-  i  In  an  interesting  article  by  Pro- 
ages  for  the  breach.  The  contract  fessor  Theodore  W.  Dwight,  in  8  PoL 
in  the  present  case  is  not  in  the  form  Sc.  Quart,  pi  606,  the  law  is  discussed 
of  a  bond  with  a  penalty,  but,  al-  at  some  length,  and  in  part  as  fol- 
though  unskilfully  drawn,  it  is  to  be  lows:  "It  remains  to  notice  a  topic 
considered  as  a  covenant  with  the  in  the  common  law  of  contracts  con- 
damages  liquidated  by  the  parties,  cerning  'restraint  of  trada'  The 
as  a  compensation  for  the  breach,  if  meaning  of  this  expression  is,  that  a 
the  defendant  should  choose  again  contract  may  be  declared  to  be  illegal 
to  run  a  rival  stage.  The  parties  and  void  because  by  means  of  the 
were  competent  in  law  to  make  a  contract  one  of  the  parties  has  either 
contract  imposing  a  limited  restraint;  wholly  or  partially  restrained  him- 
on  the  defendant's  trade  for  the  self  from  following  a  trade  or  busi- 
plaintiff*s  benefit,  and  without  injury  ness.  An  element  of  public  policy  is 
to  the  public.  They  were  competent  assumed  to  be  involved  in  the  case, 
to  determine  on  what  consideration  The  parties  cannot  be  in  law  judges 
it  should  be  made,  and  to  liquidat-e  of  their  own  best  interests.  It  is  per- 
the  damages  if  it  should  be  broken,  fectly  lawful  for  a  person  to  abandon 
llie  consideration  of  $1  is  in  law  a  a  trade  or  profession  and  to  remain 
valuable  consideration.  It  would  idle,  but  he  cannot  legally  agree  with 
be  sufficient  to  pass  by  sale  the  de-  another  to  do  so  except  within  cer- 
fendant's  stage  and  stage  horses,  tain  legally  specified  limita  A  dis- 
where  no  fraud  or  imposition  was  ti  net  ion  is  accordingly  drawn  be- 
practiced.  The  parties  have  consid-  tween  a  contract  in  general  and  one 
ered  it  as  reasonable  and  adequate;  in  partial  restraint  of  trade.  The 
and  the  defendant,  by  honestly  ful-  latter,  under  proper  circumstances, 
filling  his  agreement,  might  have  may  be  upheld  by  the  courts.  Where 
protected  himself  from  the  forfeit-  these  distinctions  are  recognized,  the 
ura    But  he  has  broken  it,  and  he  question  of  legality  arises  solely  be- 
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§  730.  American  cases  ^hich  follow  the  earlier  English 
decisions. —  Many  Araerican  cases,  in  attempting  to  apply  prin- 
ciples laid  down  in  the  earlier  English  decisions,  arrived  at  the 
following  conclusions: 

1.  That  contracts  in  restraint  of  trade  are  void  if  they  em- 
brace an  entire  state. 

2.  Contracts  in  restraint  of  trade  are  void  if  they  embrace 
the  entire  United  States. 

3.  Contracts  in  restraint  of  trade  are  void  unless  they  are 
strictly  limited  as  to  time. 

4.  Contracts  in  restraint  of  trade  are  void  unless  the  consid- 
eration is  commensurate  with  the  sacrifice. 

§  731.  Progress  of  American  law. —  As  later  cases  are  ex- 
amined it  will  be  found  that  there  has  been  a  steady  progress 
towards  a  more  liberal  construction  of  contracts  in  restraint  of 
trade. 

1.  Generally  speaking,  it  is  no  longer  the  law  in  this  country 
that  contracts  which  embrace  an  entire  state  are  void  for  that 
reason  alone,  regardless  of  all  other  considerations. 

2.  It  is  still  the  general  rule  in  this  country  that  a  contract 
in  restraint  of  trade  which  embraces  the  entire  United  States 

tween  the  parties  to  the  oontract;  on  entire  state.    It  was  further  decided 

the  application  of  one  of  them  the  that  the  motive  for  the  restraining 

court  declares  the  contract  invalid,  agreement  is  not  a  test  of  its  validity. 

There  is  a  marked  tendency  in  ju-  since  one  may  legaUy  enter  into  such 

dicial  decision  to  restrict  the  applica-  a  contract  for  the  very  purpose  of 

tion  of  this  doctrine  and  substantially  preventing  competition.    As  the  law 

to  declare  it  untenable,  though  the  now  stands,  in  England  and  New 

whole  theory  has  not  yet  been  dis-  York,  the  restraining  agreement  is 

carded.    This  is  shown  in  a  remark-  valid  if  it  furnishes  a  fair  protection 

able  degree  by  the  very  recent  de-  to  one  of  the  parties  and  is  reason- 

cision  in  the  case  of  Diamond  Match  able.    The  phrase  *  partial  restraint 

Co.  V.  Roeber  (1887),  106  N.  Y.  473, 18  of  trade  *  htis  grown  more  and  more 

N.  £.  R.  419,  in  the  New  York  court  elastic,  for  it  is  difficult  to  imagine 

of  appeals,  in  which  the  court  estab-  any  restraint  much   more  general 

lished  the  rule  that  a  contract  in  re*  than  that  embracing  all  of  the  states 

straint  of  trade  within  any  or  all  of  and  territories  except  Nevada  and 

the  states  or  territories  except  Ne-  Montana,  these  not  being  commercial 

vada  and  Montana  was  valid,  and  statea    It  is  quite  plain  from  the 

held  that  the  question  as  to  what  is  opinions  of  the  judges  in  these  recent 

a  general  restraint  of  trade  does  not  cases  that  the  old  rule  concerning 

depend  on  state  lines;  they  are  not  contracts   in   restraint  of  trade  is 

the  boundaries  of  trade  and  com-  deemed  to  be  antiquated  and  out  of 

merce,  and  a  restraint  is  not  neces-  touch  with   the   most  enlightened 

sarily  general  which  embraces  on  views  of  ti-ade  and  commerce. ** 
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is  void  for  that  reason  alone,  and  regardless  of  all  other  con- 
siderations. It  is  quite  likely,  however,  that  this  rule  will  be 
modified  as  cases  are  presented  wherein  its  application  will 
work  great  hardship,  and  sufficient  language  may  be  found  in 
the  decisions  of  both  state  and  federal  courts  to  indicate  that 
when  such  cases  do  arise  the  courts  will  give  the  parties  en- 
titled to  it  full  protection,  even  if  it  be  necessary  to  restrain 
parties  from  following  particular  trades  or  industries  within 
the  limits  of  the  entire  country. 

3.  Generally  speaking,  it  is  still  the  rule  in  this  country  that 
contracts  in  restraint  of  trade  must  be  limited  as  to  time;  but 
this  rule  is  so  far  relaxed  that  the  courts  do  not  hesitate  to  en- 
force a  contract  though  the  duration  of  the  restraint  is  not 
directly  specified,  providing  the  nature  of  the  business  is  such 
that  the  time  contemplated  may  be  reasonably  inferred. 

4.  Generally  speaking,  it  is  no  longer  the  rule  that  the  con- 
sideration must  be  commensurate  with  the  sacrifice;  it  is  suffi- 
cient if  the  consideration  supporting  the  contract  is  a  legal 
consideration.  The  courts  will  not  determine  the  validity  of 
the  contract  by  weighing  the  amount  of  the  consideration 
against  the  restraint  imposed. 

§  732.  Contracts  must  be  partial  and  not  general. —  That 
contracts  in  restraint  of  trade  to  be  valid  must  be  partial  and 
not  general '  is  a  phrase  which  constantly  occurs  in  the  decis- 
is There  is  a  distinction  to  be  ob-  neighborhood,  the  nature  of  the 
served  between  restrictions  as  to  trade  or  profession,  and  the  mode  in 
place  and  restrictions  as  to  time,  A  which  it  is  carried  on.  But  the  fact 
general  restriction  as  to  place  will  that  the  agreement  in  restraint  of 
vitiate  a  contract:  but  a  general  re-  trade  is  indefinite,  in  respect  to  its 
striction  as  to  time  will  not  of  itself  duration,  will  not  avoid  it,  if,  in 
constitute  a  sufficient  ground  to  other  respects,  it  be  reasonable." 
avoid  it  If,  therefore,  the  contract  Story  on  Contracts,  L  sea  553. 
restrict  the  defendant  from  carrying  The  following  from  Chitty  on  Con- 
on  a  trade  within  a  space  far  greater  tracts,  II,  984,  also  exhibits  the  use 
than  is  necessary  to  protect  the  of  the  terms  "general"  and  ''par- 
plaintiff  in  the  enjoyment  of  bis  tial;"  otherwise  the  rule  is  fairly 
trade,  the  restriction  would  be  con-  stated: 

sidered  as  unreasonable,  and  could  '*  1st.  In  order  that  an  agreement 

not  be  enforced.    The  reasonableness  which  operates  in  restraint  of  trade 

of  the  distance  prescribed  by  the  may  be  good,  such  restraint  must  be 

terms  of  the  agreement  will  vary,  partial  only. 

of  course,  with  the  peculiar  circum-  *'  Thus,  an  agreement  in  restraint 

stances  of  each  case,  and  must  de-  of  trade  wiU   not  be  wholly  void 

pend  upon  the  populousness  of  the  merely  on  the  ground  of  restriction 
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ions,  and  it  is  in  the  application  of  this  old  and  greatly  modi- 
fied, not  to  say  exploded,  rule,  that  Americari  courts  have  been 
led  to  hold  that  a  contract  covering  an  entire  state  is  void  for 
that  reason  alone;  for  instance,  a  contract  not  to  engage  in  a 
particular  business  or  occupation  "  in  the  city  and  county  of  San 
Francisco  or  state  of  California  "  is  void  because  it  embraces 
the  entire  state,  And  the  contract  is  not  severable,  inasmuch  as 
it  does  not  embrace  two  distinct  areas.* 

An  attempt  was  made  by  Selden,  J.,^  to  justify  the  rule  as 
follows:  "The  next  question  is  whether,  in  passing  upon  con- 
tracts of  this  description,  we  are  to  confine  our  view  to  our  own 
state,  or  whether  we  are  to  look  at  the  whole  United  States  as 
constituting  a  single  state  or  nation.  In  other  words,  whether 
the  same  rules  are  to  be  applied  to  a  contract  embracing  the 
state  of  New  York  alone,  as  by  the  common  law  has  always 
been  applied  to  those  embracing  the  whole  territory  of  Great 
Britain.  This  question  involves  a  variety  of  considerations,  and 
admits  perhaps  of  considerable  discussion.  But  there  are  one 
or  two  leading  ideas  which,  in  my  view,  are  decisive  of  it.  In 
the  first  place,  the  people  of  this  state  have  no  control  over,  or 
influence  upon,  the  municipal  laws  of  the  other  states.    They 

being  indefinite  as  to  duration,  pro-  be  good  must  not  be  unreasonable; 

Tided  the  same  be  in  other  respects  that  is,  the  restraint  thereby  imposed 

a  reasonable  restriction.    But  where  must  not  be  larger  than — having 

the  agreement  is  limited  only  as  to  regard  to  the  subject-matter  of  the 

time,  and  there  is  no  limit  imposed  contract — is  required  for  the.neces- 

as  to  space,  then  it  will  be  void.  sary  protection  of  the  party  with 

**  Again,  in  order  to  support  a  con-  whom  the  contract  is  made.  And 
tract  in  restraint  of  trade,  even  if  it  wliere  the  agreement  imposes  a  le- 
be  under  seal,  it  must  appear  to  have  straint  larger  than  this,  it  is  unrea- 
been  made  on  a  good  consideration,  sonable  and  void, —  as  being  in juri- 
And  accordingly  if  there  be  no  con-  ous  to  the  interests  of  the  public, — 
sideration  for  such  a  contract,  or  a  on  the  ground  of  public  policy.  And 
consideration  of  no  real  value,  the  the  reasonableness  or  unreasonable- 
contract  wUl  be  void.  ness  of  the  contract  is  not  a  matter 

'*  But  it  is  now  fully  settled  that  to  be  left  to  the  jury,  but  is  a  ques- 

the  court  cannot  look  into  the  ade-  tion  of  law  for  the  court" 

quacy  of  the  consideration  with  the  ^  More  v.  Bennett  (1870),  40  CaL  251 

view  of  trying  whether  the  restraint  See  also  Taylor  v.  Blanchard  (1866), 

be  reasonable  or  unreasonable;  and  13  Allen,  370;   Dunlap  v.  Gregory 

therefore  all  that  is  necessary  is  to  (1851)^  6  Seld.  241. 

see  that  on  the  face  of  the  declara-  -  In  LAwrence  et  aL  v.  Kidder  et  al. 

tion  some  consideration  appears.  (1851),  10  Barb.  641. 

"  And  lastly,  such  an  agreement  to 
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may,  if  they  please,  impose  the  most  burdensome  restrictions 
upon  particular  trades.  We  cannot  say,  therefore,  that  a  re- 
straint which  is  co-extensive  with  this  state  leaves  the  residue 
of  the  Union  open  to  the  party  to  pursue  unrestrained  the  same 
trade.  Again,  it  is  repugnant  to  the  general  frame  and  policy 
of  our  government  to  regard  the  Union,  in  respect  to  our  ordi- 
nary internal  and  domestic  interests,  as  one  consolidated  nation. 
Por  all  these  purposes  each  state  is  a  separate  community  with 
separate  and  independent  public  interests.  It  is  by  no  means 
the  same  thing  to  the  people  of  this  state  whether  an  individ- 
ual carries  on  his  trade  within  or  without  its  borders.  I  am 
therefore  of  the  opinion,  independent  of  authority,  that  a  con- 
tract prohibiting  to  an  individual  the  pursuit  of  any  trade  or 
employment  throughout  the  state  of  New  York  should  be  re- 
garded as  a  contract  in  total  restraint  of  trade  within  the  rule 
of  the  common  law." 

§  733.  A  contract  "  never  to  set  up,  exercise  or  carry  on  the 
trade  or  business  of  manufacturing  and  selling  shoe-cutters  at 
any  place  within  the  commonwealth  of  Massachusetts  "  is  con- 
trary to  public  policy  and  void.*  "  The  plaintiff  further  con- 
tends that  in  this  country  a  restraint  ought  not  to  be  held  void 
unless  it  extends  throughout  the  United  States,  because  they 
are  one  country  in  respect  to  trade  and  business,  and  the  power 
to  grant  patents  and  copyrights  and  to  regulate  trade  is  vested 
in  the  United  States  government.  But  we  cannot  regard  this 
view  as  just.  A  monopoly  extending  throughout  the  state 
may  be  as  really  injurious  to  the  people  of  the  state  as  if  it 
extended  throughout  the  whole  country.  Whether  the  prin- 
ciple extends  to  a  case  where,  by  means  of  traveling  agents, 
one  has  extended  his  business  through  a  large  part  of  the  coun- 
try, or  a  large  pjirt  of  the  state,  and  sells  the  good-will  with  a 
restriction  merely  co-extensive  with  that  good-will,  and  not 
extending  beyond  the  actual  sphere  of  the  business  of  the 
vendor,  we  need  not  discuss.  The  law  regards  the  good-will 
of  a  particular  trade  as  property  having  a  market  value,  and 
protects  it  to  a  reasonable  extent,  depending  somewhat  upon 
the  nature  and  character  of  the  business.  The  plaintiff  also 
contends  that  the  restriction  in  this  case  is  reasonable,  because 

1  Taylor  v.  Blanchard  (I860),  13  AUen,  87a 
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the  territory  of  Massachusetts  is  comparatively  small,  and  the 
business  is  the  manufacture  of  an  article  which  is  used  only 
by  manufacturers  of  shoes.  But  we  do  not  think  the  extent  of 
territory  embraced  in  a  state  aflfects  the  principle.  Whatever 
may  be  the  extent  of  the  state,  the  monopoly  restricts  the  citi- 
zen from  pursuing  his  business,  unless  he  transfers  his  residence 
and  his  allegiance  to  some  other  state  or  country.  Its  tendency 
is  to  drive  business  and  citizens  who  are  skilled  in  business 
from  this  to  other  states.  If  one  is  not  at  liberty  to  carry  on 
his  business  here,  but  is  at  liberty  to  do  so  elsewhere,  he  will 
be  likely  to  go  elsewhere,  and  employ  others  to  go  with  him. 
The  disposition  to  obtain  monopolies  which  formerly  prevailed 
is  by  no  means  extinct  at  the  present  day,  nor  is  it  confined  to 
corporations.  Combinations  of  men  in  business  sometimes  ac- 
complish such  an  object,  and  they  often  succeed  in  obtaining 
exorbitant  profits  from  the  public.  In  the  present  contract 
the  court  can  see  nothing  beneficial  to  the  public,  and  are 
of  opinion  that  it  is  contrary  to  the  well-established  policy  of 
the  law,  and  void."  In  this  case  the  court  adopts  the  singular 
view  that  to  include  an  entire  state  in  a  contract  in  restraint 
of  trade  tends  to  drive  business  and  citizens  out  of  the  state 
to  other  states.  Under  this  authority  every  contract  in  re- 
straint of  trade  entered*  into  in  the  United  States  is  bad  if  it 
embraces  the  entire  territory  of  one  or  more  states.  It  is  need- 
less to  say,  however,  that  this  rule  no  longer  holds. 

§  734.  On  the  other  hand,  the  supreme  court  of  Michigan, 
in  a  well-considered  case,  held  that  a  contract  not  to  engage, 
directly  or  indirectly,  in  the  business  of  printing  and  publish- 
ing in  the  state  of  Michigan  is  binding.^  In  this  case  it  was 
urged  that  inasmuch  as  the  contract  included  the  entire  state 
it  was  void  for  that  reason  alone;  this  objection  was  discussed 
at  considerable  length. 

"  The  precise  ground  of  supposed  invalidity  is,  that  the  con- 
tract imposed  upon  Chase  a  general  restraint  of  trade;  and  this, 
it  is  said,  is  void  by  the  ancient  common  law  of  England,  fully 
accepted  and  universally  followed  in  this  country.  The  restraint 
consisted  in  his  binding  himself  not  to  engage  in  the  printing 
and  publishing  business  anywhere  in  the  state  of  Michigan 

1  Beal  V.  Chase  (1875),  81  Mich.  49a 
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while  Beal  should  contiaue  to  carry  on  at  Ann  Arbor  the  busi- 
ness which  was  the  subject  of  the  contract."  ^ 

The  court  proceeds:  "  It  is  said,  however,  that  the  public  is 
a  third  party  in  such  cases,  and  that  the  public  is  concerned  to 
prevent  such  contracts  because  they  tend  to  prevent  competi- 
tion, which  the  public  interest  favors;  and  they  deprive  the 
state  of  the  services  of  a  citizen  by  binding  him  to  idleness  or 
emigration. 

"  As  to  the  first  ground,  it  may  be  said  it  is  quite  true  the 
public  are  interested  in  competition  in  business ;  but  this  is  not 
true  under  all  circumstances  nor  to  every  extent.  The  public 
is  quite  as  much  interested  in  the  prosperity  of  its  citizens  in 
their  various  vocations  as  it  can  possibly  be  in  their  competi- 
tion. The  latter  may  bring  low  prices  to  purchasers,  but  may 
also  bring  them  so  low  that  capital  becomes  unprofitable  and 
business  men  fail,  to  the  general  injury  of  the  community.    If 

^The  court  then  proceeds  to  discuss  fact  is  true  any  longer  in  England, 
Mitchell  V.  Reynolds  (1711),  1  P.  Wms.  or  that  it  could  be  true  of  the  state 
181;  1  Smith's  Lead.  Cas.  172.  "This  of  Michigan  to-day.  In  some  occupa- 
case  is  the  foundation  of  the  rule  relied  tionsit  is  well  known  that  rivalry 
upon;  and  the  dictum  of  the  learned  and  competition  are  active  between 
judge  most  unequivocally  shows  that  professional  men,  artisans  and  mer- 
the  reason  for  his  opinion  that  a  re-  chants  located  at  extreme  points, 
straint  coextensive  with  the  king-  and  that  in  some  cases  this  competi- 
dom  would  be  void  was  the  impos-  tion  may  be  quite  as  severe  and  ef- 
sibility  that  one  man  could  have  an  fective  at  a  distant  point  as  in  the 
interest  in  a  restraint  so  broad  upon  same  locality  where  another  is  lo- 
the  trade  of  another.  This  decision  cated.  Indeed,  in  some  cases  where 
was  made  more  than  a  century  and  a  single  house  is  competent  to  supply 
a  half  ago,  and  for  a  condition  of  all  the  demands  of  a  state  in  its  line, 
things  and  a  state  of  society  wholly  or  where  one  manufactory  would  be 
different  from  those  which  now  pre-  fully  equal  to  all  its  wants,  the  one 
vail.  It  may  have  been  quite  true  at  establishment  would  not  only  have 
that  time  that  to  a  person  following  an  interest  in  keeping  out  any  other, 
any  particular  trade,  profession  or  but  it  would  be  interested  to  the 
occupation  in  London,  it  would  be  whole  value  of  its  business,  which 
wholly  immaterial  whether  any  per-  the  competition  might  render  utterly 
son  was  or  was  not  following  the  worthless.  If,  therefore,  we  look  only 
same  trade,  profession  or  occupation  to  the  interests  of  the  parties  con- 
in  Newcastle,  since  the  little  busi-  tracting.  there  would  seem  to  be 
ness  intercourse  and  the  difficulty  nothing  in  the  reasons  assigned  by 
and  delay  of  communication  would  Chief  Justice  Parker  which  should 
wholly  preclude  anything  like  com-  necessarily  preclude  a  contract  as 
petition  between  two  persons  in  the  broad  as  the  one  here  disputed,  pro- 
same  occupation  thus  circumstanced,  vided  the  proper  interest  appeared  to 
But  it  cannot  be  said  that  the  same  support  it." 
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only  one  publishing  house  of  large  capital  could  be  prosperous 
in  the  county  of  Washtenaw,  the  people  of  the  county  can  have 
no  interest  in  the  investment  of  large  capital  in  a  second,  and 
the  sharper  the  competition  the  more  unfortunate  for  the  peo- 
ple, if  ruin  to  the  parties  concerned  must  result.  The  illustra- 
tion holds  good  for  the  state  when  the  particular  business 
competed  with  is  of  state  interest  and  importance,  for  no  com- 
munity can  be  benefited  by  the  competition  of  its  members 
when  it  is  carried  beyond  the  bounds  of  a  reasonable  prosper- 
ity to  the  parties  engaged  in  it."  ^  "  If,  then,  their  tendency  to 
preclude  competition  may  be  a  reason  for  denying  validity  to 
such  contracts  in  some  cases,  their  preventing  it  seems  to  have 
been  found  a  sufficient  reason  for  upholding  them  in  others; 
so  that  competition  seems  not  to  be  regarded  as  necessarily  in 
itself  beneficial,  but  as  something  which  may  or  may  not  be 
beneficial  according  to  the  circumstances.  And  it  may  well  be 
asked,  who  in  general  are  the  best  judges  of  these  circum- 
stances,— the  parties  concerned,  who  have  an  interest  in  making 
them  the  subject  of  their  contracts,  or  the  courts,  who  can  ob- 
tain of  the  circumstances  only  such  partial  and  unsatisfactory 
views  as  conflicting  and  imperfect  evidence  can  give  them? 

'^Astothe  second  ground  it  must  be  conceded  that  the  state 
has  always  an  interest  that  none  of  its  citizens  shall  be  kept  in 
enforced  idleness.  But  when  a  contract  only  binds  a  person  not 
to  engage  in  a  particular  business  within  the  state,  is  this  con- 
sequence a  necessary  or  even  a  probable  one?  It  certainly 
might  have  been  so  in  England  in  the  days  of  Chief  Justice 
Parker,  when  a  system  of  apprenticeship  prevailed  which  ren- 
dered it  exceedingly  difficult  for  one  to  obtain  a  living  by  his 
industry  in  any  other  avocation  than  that  for  which  he  had 
fitted  himself  by  serving  his  time  under  its  rules  and  under  the 

1  "This  is  fully  recognized  by  Chief  under  such  circumstances,  either  of 
Justice  Parker  in  Mitchell  v.  Rey-  body  or  mind,  as  that  he  is  likely  to 
nolds,  who  assigns  as  one  reason  be  a  loser  by  continuing  his  trade,  in 
which  may  support  contracts  in  re-  this  case  it  will  be  better  for  him  to 
straint  of  trade,  '  that  there  may  part  with  it  for  a  consideration,  that 
happen  instances  wherein  they  may  by  selling  his  custom  he  may  pro- 
be useful  and  beneficial,  as  to  pre-  cure  to  himself  a  livelihood,  which 
vent  a  town  from  being  overstocked  he  might  probably  have  lost  by  trad- 
with  any  particular  trade:  or  in  case  ing  longer.' " 
of  an  old  man,  who  finding  himself 
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law,  bat  in  this  country  at  this  time,— where  a  change  of  oc- 
cupation is  too  common  to  excite  remark;  where  merchants 
become  manufacturers,  and  lawyers  f armers,  and  farmers  trad- 
ers, not  because  they  receive  a  consideration  for  doing  so,  but 
because  with  larger  opportunities  for  observation  than  they 
had  at  first,  they  have  fully  satisfied  themselves  that  such 
changes  will  be  for  their  advantage,  as  oftentimes  they  prove 
to  be, —  any  rule  of  law  which  should  assume  that  one  who  for 
a  consideration  bargains  not  to  follow  his  previous  business 
had  thereby  bound  himself  to  idleness  and  penury,  to  the  det- 
riment of  the  state,  would  be  a  rule  absurd  in  itself,  and  con- 
trary to  general  experience  and  observation.  On  the  contrary, 
the  reasonable  presumption  is,  that  each  party,  in  view  of  all 
the  circumstances  which  were  within  his  own  intimate  knowl- 
edge, was  able  to  see  how  the  bargain  was  to  result  to  his  ad- 
vantage, and  that  the  party  resigning  the  business  did  not  do  so 
without  being  fully  satisfied  that  he  was  receiving  full  equiva- 
lent, w  hich  would  be  more  advantageous  to  him  than  the  prop- 
erty and  the  business  sold.  And  where  a  man  has  fully  decided 
to  sell  his  business  to  take  up  another,  can  there  be  any  reason 
of  state  policy  why  he  should  be  precluded  from  bargaining 
for  the  additional  consideration  he  can  obtain  by  agreeing  not 
to  engage  in  the  same  business?  If  a  man  can  sell  his  busi- 
ness for  $10,000  only,  but  the  purchaser  will  give  twice  as 
much  in  case  the  seller  will  agree  not  to  engage  in  a  ruinous 
competition  with  him,  what  interest  has  the  public  in  denying 
to  the  seller  the  right  of  selling  for  this  additional  sum,  or  in 
releasing  him  from  his  bargain,  if  after  he  has  received  it  he 
keeps  the  consideration  he  has  received  for  it?  If  there  be 
any  sufficient  reason,  it  is  not  presented  on  the  argument,  and 
it  is  not  hinted  at  in  any  of  the  cases  to  which  our  attention 
has  been  directed. 

'^And  it  certainly  can  be  no  sufficient  objection  to  such  a 
contract  that  it  may  possibly  result  in  one  party  going  beyond 
the  state  limits  to  engage  in  the  same  business  anew.  What 
if  it  shall  do  so?  Are  our  interests  as  a  state  so  petty  or  ex- 
clusive, and  our  policy  so  narrow  and  invidious,  that  we  frame 
rules  to  keep  people  within  the  state  contrary  to  their  inclina- 
tion, or  when  it  would  be  for  their  interest  to  go  elsewhere? 
Yet  this  narrow,  illiberal  and  exclusive  policy  must  certainly 

51 
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be  relied  upon,  if  the  tendency  of  a  contract  to  induce  a  con- 
tracting party  to  leave  the  state  is  to  defeat  the  contract." 

§  735.  The  supreme  court  of  the  United  States,  referring  to 
the  arbitrary  adoption  of  state  lines  as  limits  beyond  which 
contracts  in  restraint  of  trade  would  not  be  enforced,  said:  ^ 
^^  In  this  country  especially,  where  state  lines  interpose  such  a 
slight  barrier  to  social  and  business  intercourse,  it  is  often  diffi- 
cult to  decide  whether  a  contract  not  to  exercise  a  trade  in  a 
particular  state  is  or  is  not  within  the  rule.  It  has  generally 
been  held  to  be  so,  on  the  ground  that  it  would  compel  a  man 
thus  bound  to  transfer  his  residence  and  allegiance  to  another 
state  in  order  to  pursue  his  avocation.  But  this  mode  of  ap- 
plying the  rule  must  be  received  with  some  caution.  .  This 
country  is  substantially  one  country,  especially  in  all  matters 
of  trade  and  business,  and  it  is  manifest  that  cases  may  arise 
in  which  it  would  involve  too  narrow  a  view  of  the  subject  to 
condemn  as  invalid  a  contract  not  to  carry  on  a  particular 
business  within  a  particular  state.  Suppose  the  case  of  two 
persons  associated  in  business  as  partners,  and  engaged  in  a 
manufacture  by  which  they  supply  the  country  with  a  certain 
article,  but  the  process  of  manufacture  is  a  secret,  and  they 
agree  to  separate,  and  one  of  the  terms  of  their  separation  is 
that  one  of  the  parties  shall  not  sell  the  manufactured  article 
in  Massachusetts,  where  the  other  resides  and  carries  on  busi- 
ness, and  that  the  latter  shall  not  sell  the  article  in  New  York, 
where  his  associate  is  to  reside  and  carry  on  business.  Can 
there  be  any  doubt  that  such  an  agreement  would  be  valid 
and  binding?  Cases  must  be  judged  according  to  their  cir- 
cumstances, and  can  only  be  rightly  judged  when  the  reason 
and  grounds  of  the  rule  are  carefully  considered.  There  are 
two  principal  grounds  on  which  the  doctrine  is  founded  that 
a  contract  in  restraint  of  trade  is  void  as  against  public  policy. 
One  is,  the  injury  to  the  public  by  being  deprived  of  the  re- 
stricted party's  industry ;  the  other  is,  the  injury  to  the  party 
himself  by  being  precluded  from  pursuing  his  occupation  and 
thus  being  prevented  from  supporting  himself  and  his  family. 
It  is  evident  that  both  these  evils  occur  when  the  contract  is 
general  not  to  pursue  one's  trade  at  all,  or  not  to  pursue  it  in 
the  entire  realm  or  country.    The  country  suffers  the  loss  in 

1  Oregon  Steam  Nav.  Ca  v.  Winsor  (1878),  87  U.  a  64 
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both  cases,  and  the  party  is  deprived  of  his  occupation  or  is 
obliged  to  expatriate  himself  in  order  to  follow  it.  A  contract 
that  is  open  to  such  grave  objection  is  clearly  against  public 
policy.  But  if  neither  of  these  evils  ensue,  and  if  the  contract 
is  founded  oii  a  valid  consideration  and  a  reasonable  ground 
of  benefit  to  the  other  party,  it  is  free  from  objection  and  may 
be  enforced."  ^ 

1  The  same  contract  which  the  su-  prevailed  had  in  a  great  measure 
preme  court  of  the  United  States  con-  ceased,  and  the  rule  itself  was 
strued  in  the  case  last  cited  was  before  greatly  relaxed  and  modified.  In- 
the  supreme  court  of  California  in  stead  of  denouncing  as  void  all  con- 
Wright  V.  Ryder  (1868),  36  Cal.  357,  and  tracts  in  restraint  of  trade,  the  rule, 
the  court  held  that  the  agreement  not  as  relaxed,  tolerated  such  as  were  re- 
to  run.  or  sutf  er  to  be  run,  the  steam-  strioted  in  their  operations  within 
boat  in  question  upon  any  of  the  reasonable  limits.  Hence  it  has  been 
routes  of  travel  and  the  rivers  or  wa-  repeatedly  decided,  both  in  England 
ters  of  the  state  of  California  for  the  and  America,  that  whilst  a  contract 
period  of  ten  years,  was  void,  the  by  an  artisan  not  to  follow  his  caU- 
court  saying:  "The  general  principles  ing  at  any  time  or  place  was  an  un* 
which  govern  contracts  in  restraint  reasonable  restraint  upon  trade,  con- 
of  trade  are  well  settled,  both  in  Eng-  trary  to  public  policy,  and  therefore 
land  and  in  the  United  States.  They  void,  nevertheless  if  he  contracted 
proceed  on  the  theory  that  the  pub-  for  a  valuable  consideration  not  to 
lie  welfare  demands  that  private  citi-  purs  le  his  occupation  within  certain 
zens  should  not  be  allowed,  even  by  reasonable  restricted  limits,  the  con- 
their  own  voluntary  contracts,  to  re-  tract  was  valid  and  would  be  en- 
strain  themselves  unreasonably  from  forced." 

the  prosecution  of  trades,  callings  or  After  reviewing  the  following 
professions,  or  from  embarking  in  cases:  Alger  v.  Thacher  (1837),  19 
business  enterprises  in  the  promotion  Pick.  51 ;  Keeler  v.  Taylor  (1866),  53 
and  encouragement  of  which  the  Pa.  St  467;  Story  on  Ck)nt,  sec  550; 
public  has  an  interest.  At  an  early  Mitchel  v.  Reynolds  (1711),  1  P.  Wm& 
period  in  English  jurisprudence,  181;  Homer  v.  Ashford  (1825),  SBing. 
when  trade  and  the  mechanic  arts  332;  Pierce  v.  Fuller  (1811),  8  Mass. 223; 
were  in  their  infancy,  it  was  deemed  Nobles  v.  Bates  (1825),  7  0>w.  807; 
a  matter  of  the  greatest  public  im-  Morris  v.  Colman  (1812),  18  Vee.  Jr. 
portance  to  encourage  their  growth  436;  Hinde  v.  Gray  (1840),  1  Man.  & 
and  to  prohibit  contracts  which  Gc  195;  Rannie  v.  Irvine  (1844),  7 
tended  to  abridge  them.  Hence  the  Man.  &  Gr.  969;  Chappel  v.  Brock- 
rule  first  established  was,  that  all  way  (1839),  21  Wend.  157;  Hartley 
contracts  were  void  which  in  any  et  aL  v.  Cummings  (1847),  5  C.  K  247; 
degree  tended  to  the  restraint  of  Bunnv.  Guy  (1803),  4  East,  190;  Pierce 
trade,  even  in  a  particular  ciroum-  v.  Woodward  (1828),  6  Pick.  206;  Per- 
scribed  locality,  either  for  a  definite  kins  v.  Lyman  (1813),  9  Mass.  522; 
or  limited  period.  But  as  population  Hay  ward  v.  Young  (1818),  2  Chit.  407; 
and  trade  increased,  and  there  was  Mallan  v.  May  (1848),  11  Mees.  & 
consequently  a  greater  competition  Wels.  652;  Wickens  v.  Evans  (1829), 
in  all  useful  pursuits,  the  necessity  3  Younge  &  Jerv.  318,  the  court  con- 
fer the  stringent  rule  which  before  tinned:  '*In  such  oases  the  difficulty 
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§  736.  A  bond  that  defendant  should  not  '^  at  any  time  here- 
after, in  his  own  name,  or  in  the  name  of  another,  conduct, 
carry  on,  use  or  employ,  the  art,  trade  or  occupation  of  an  iron 
founder  or  caster,  or  be  concerned,  interested,  employed  or  en- 
lies  in  determining  what  are  reason-  pose  whatever  limitations  it  pleased 
able  and  what  unreasonable  restrio-  on  the  future  use  of  the  boat;  that  it 
tions,  in  respeot  to  the  area  within  might  have  imposed  it  as  a  condition 
which  the  restriction  is  to  be  con-  of  the  sale  that  the  boat  should  be 
fined.  If  it  be  unlimited  in  space,  taken  to  pieces  and  its  machinery 
and  is  to  operate  everywhere,  nearly  destroyed,  and  consequently  that  it 
all  the  authorities  agree  that  the  oon-  was  competent  for  it  to  require  that 
tract  is  void;  and  a  rule  established  the  boat  should  not  thereafter  run  in 
by  the  English  courts  is  that,  if  the  a  particular  trade.  But  precisely  the 
restriction  operates  throughout  the  same  argument  would  apply  to  a 
kingdom,  the  contract  is  void."  tradesman  who  stipulates  not  to  fol- 

Ck>ntinuing,  the  court  said:  *'The  low  his  trade  at  any  time  or  place. 
California  Steam  Navigation  Com-  He  may  elect  to  abandon  his  calling 
pany  was  largely  engaged  in  navi-  altogether,  however  urgently  the  pub- 
gating  the  waters  of  this  state,  and,  lie  may  demand  his  services,  or  he 
being  the  owner  of  the  steamer  New  may  voluntarily  disable  himself  from 
World,  sold  her  to  the  Oregon  Steam  pursuing  his  avocation,  and  thus  de« 
Navigation  Company,  upon  an  agree-  prive  the  public  of  his  services  en- 
ment  that  she  was  not,  for  the  pe-  tirely.  But,  as  we  have  seen,  it  does 
hod  of  ten  years,  to  be  employed  in  not  thence  follow  that  he  is  bound 
navigating  the  waters  of  this  state,  by  a  contract  in  which  he  stipulates 
The  object  of  this  provision,  obvi-  that  he  wiU  not  pursue  his  avocation 
ously.  was  to  prevent  the  New  World  at  any  time  or  placa  The  reason  of 
from  being  employed  as  an  opposi-  the  rule  is  that  though  for  the  pres- 
tion  boat  in  competition  with  the  ent  he  may  intend  and  desire  to  aban- 
boats  of  the  California  Steam  Navi-  don  his  trade  or  calling,  as  he  has 
gation  Company,  and  counsel  insist  the  right  to  do  so,  the  law,  on  grounds 
that  such  a  transaction  does  not  of  public  policy,  wiU  not  allow  him 
come  within  the  rule  which  prohibits  to  bind  himself  not  to  resume  his 
contracts  in  restraint  of  trada  The  avocation  if  he.shall  afterwards  elect 
argument  is  that  being  the  owner  of  to  do  sa  So  while  the  owner  of  a 
the  boat,  the  California  Steam  Navi-  steamboat  has  the  right  to  keep  her 
gation  Company  had  the  lawful  riglit  idle,  or  to  destroy  her  if  he  choose, 
to  withdraw  her  from  commerce  en-  however  great  may  be  the  inoonven- 
tirely ;  and,  if  they  elected  to  do  so,  ience  to  the  public,  it  does  not  follow 
might  have  permitted  her  to  rot  at  that  he  would  be  bound  by  a  contract 
the  dock,  or  have  otherwise  destroyed  in  which  he  stipulates  never  to  em- 
her,  in  which  event  the  public  could  ploy  her  in  the  waters  of  this  stata 
not  have  complained,  even  though  a  He  might  afterward  change  his  mind 
great  public  inconvenience  may  have  and  desire  to  engage  in  commerce 
resulted  from  such  conduct  on  the  with  her  in  our  waters,  and  on 
part  of  the  company.  From  the  fact  grounds  of  public  policy  he  would 
that  the  company,  as  owner,  had  this  not  be  bound  by  his  contract  But 
absolute  power  of  disposition,  the  in-  we  have  grave  doubts  whether,  in 
ferenoe  is  drawn  that  it  might  im-  this  age  of  abundant  capital  and  act- 
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gaged,  directly  or  indirectly,  in  any  manner  whatsoever,  op 
under  any  pretense  whatsoever,  in  the  business  of  founding  op 
casting  iron,"  is  void,  even  though  it  appears  that  it  was  en- 
tered into  to  enable  the  defendant  to  sell  a  large  number  of 
shares  in  the  stock  of  a  certain  iron  company.'  Speaking  of  the 
agreement,  the  supreme  court  of  Massachusetts  said:  ''This 
stipulation  is  too  clear  and  explicit  to  be  misunderstood.  It 
will  admit  of  but  one  construction.  It  purports  to  exclude  the 
defendant,  everywhere  and  at  all  times,  from  a  participation  in 
the  trade  or  business  referred  to.  Such  a  contract,  the  defend- 
ant contends,  is  against  sound  policy  and  contrary  to  estab- 
lished principles  of  law."  * 

ive  oompetition  in  aU  the  avenues  of  case,  we  would  be  bound  by  a  long 

oomoierce,  the  withdrawal  of  a  single  line  of  adjudications  in  England  and 

boat  from  our  navigable  waters  could  America  to  hold  the  contract  void, 

be  deemed  an  appreciable  restraint  as  in  restraint  of  trada    The  reason- 

npon  trade,  or  result  in  the  slightest  ing  on  which  these  decisions  rest  ap- 

inoonvenience  to  the  public.    The  plies  to  the  sale  of  a  single  boat  as 

difficulty  lies  in  fixing  the  line  be-  fullyasto  the  case  of  a  single  trade»- 

tween  that  which  is  or  is  not  an  ap-  man;  and  we  feel  constrained,  in 

preciable  restraint  of  trada    If  the  deference  to  these  decisions,  to  hold 

California  Steam  Navigation  Com-  the  contract  in  this  case  to  be  void." 

pany,  which  now  occupies  our  bays,  ^  Alger  v.  Thacher  (1887)^  19  Pick, 

rivers  and  inlets  with  its  fleet  of  5L 

steamboats,  should  suddenly  convey  > Continuing,     the     court     said: 

them  aU  to  a  purchaser  on  condition  "Among  the  most  ancient  rules  of 

that  they  were  not  to  be  employed  in  the  common  law,  we  find  it  laid 

navigating  any  of  the  waters  of  this  down  that  bonds  in  restraint  of  trade 

state  for  a  period  of  ten  years,  no  one  are  void.    As  early  as  the  second 

could  doubt  that  this  would  operate  year  of  Henry  Y.  (A.  D.  1415)  we  find 

as  a  great  present  calamity  to  the  by  the  year  books  that  this  was  con- 

public,  and  the  condition  would  be  sidered  to  be  old  and  settled  law. 

void  as  a  restraint  upon  trade.    On  Through  a  succession  of  decisions,  it 

the  other  hand,  if  a  sloop  or  schooner  has  been  handed  down  to  us  unques- 

of  fifty  tons  burden  should  be  sold  tioned  till  the  present  time.    It  is 

on  a  similar  condition,  the  injury  to  true,  the  general  rule  has,  from  time 

the  public  would  be  scarcely  appro-  to  time,  been  modified  and  qualified, 

ciableu  In  like  manner,  if  all  the  car-  but  the  principle  has  always  been  re- 

jienters  and  masons  in  a  large  city  garded  as  important  and  salutary, 

should  bind  themselves  not  to  prose-  For   two   hundred  years  the   rule 

cute  their  business  in  this  state  for  a  continued  unchanged  and  without 

period  of  ten  years,  it  might  produce  exceptions.    Then  an  attempt  was 

great  public  inconvenience;  whereas  made  to  qualify  it  by  setting  up  a 

if  only  one  carpenter  or  mason  should  distinction   between   sealed   instru- 

enter  into  a  similar  contract,  the  loss  ments  and  simple  contracts.     But 

of  his  services  might  not  be  felt  by  this  could  not  be  sustained  upon  any 

the  public^    And  yet,  in  the  latter  sound  principla    A  different  distino- 
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§  737«  Considerations  against  contracts  in  restraint  of 
trade. —  The  considerations  against  contracts  in  restraint  of 
trade  are  enumerated  as  follows  in  an  early  American  case:  * 

1.  Such  contracts  injure  the  parties  making  them,  because 
they  diminish  their  means  of  procm'ing  livelihoods  and  a  com- 
petency for  their  families.  They  tempt  improvident  persons, 
for  the  sake  of  present  gain,  to  deprive  themselves  of  the  power 
to  make  future  acquisitions.  And  they  expose  such  person  to 
imposition  and  oppression. 

2.  They  tend  to  deprive  the  public  of  the  services  of  men  in 
the  employments  and  capacities  in  which  they  may  be  most 
useful  to  the  community  as  well  as  themselves. 

8.  They  discourage  industry  and  enterprise,  and  diminish 
the  products  of  ingenuity  and  skill. 

4.  They  prevent  competition  and  enhance  prices. 

5.  They  expose  the  public  to  all  the  evils  of  monopoly.  And 
this  especially  is  applicable  to  wealthy  companies  and  large 

tion  was  then  started,  between  a  long  settled  to  be  caUed  in  question 
general  and  a  limited  restraint  of  by  a  lawyer.  This  doctrine  extends 
trade,  which  has  been  adhered  to  to  all  branches  of  trade  and  all  kinds 
down  to  the  present  day.  This  qual-  of  business.  The  efforts  of  the  plaint- 
ification  of  the  general  rule  may  be  iff^s  counsel  to  limit  it  to  handicraft 
found  as  early  as  the  eighteenth  year  trades,  or  to  found  it  on  the  English 
of  James  L,  A.  D.  1621,  Broad  v.  system  of  apprenticeship,  though  en- 
Jolyffe,  Cra  Jac.  696,  when  it  was  riched  by  deep  learning  and  inde- 
holden  that  a  contract  not  to  use  a  fatigable  research,  have  proved  un- 
certain trade  in  a  particular  place  avaih'ng..  In  England,  the  law  of 
was  an  exception  to  the  general  rule  apprenticeship  and  the  law  against 
and  not  void.  And  in  the  great  and  the  restraint  of  trade  may  have  a 
leading  case  on  this  subject,  Mitchel  connection.  But  we  think-  it  very 
Y.  Reynolds,  reported  in  Lucas,  27,  85,  clear  that  they  do  not,  in  any  meas- 
130,  Fortescue,  296,  and  1  P.  Wm&  ure,  depend  upon  each  other.  That 
181,  the  distinction  between  con-  the  law  under  consideration  has  been 
tracts  under  seal,  and  not  under  seal,  adopted  and  practiced  upon  in  this 
was  finally  exploded,  and  the  dis-  country  and  in  this  state  is  abun- 
tinction  between  limited  and  gen-  dantly  evident  from  the  cases  cited 
eral  restraints  fully  established,  from  our  own  reports.  It  is  reason- 
Ever  since  that  decision,  contraqts  able,  salutary  and  suitecl  to  the 
in  restraint  of  trade  generally,  have  genius  of  our  government  and  the 
been  held  to  be  void;  while  those  nature  of  our  institutiona  It  is 
limited  as  to  time  or  place  or  per-  founded  on  great  principles  of  public 
sons  have  been  regarded  as  valid  and  policy  and  carries  out  our  oonstitu- 
duly  enforced.  Whether  these  ex-  tional  prohibition  of  monopolies  and 
oeptions  to  the  general  rule  were  exclusive  privileges." 
wise  and  have  really  improved  it,  >  Alger  v.  Thaoher  (1887),  19  Pick, 
some  may  doubt;  but  it  has  been  too  5L 
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corporations,  who  have  the  means,  unless  restrained  by  law,  to 
exclude  rivalry,  monopolize  business  and  engross  the  market. 

§  738.  Where  certain  parties  sold  a  stock  of  material  in  a 
certain  manufacturing  business,  and  entered  into  an  agreement 
that  for  a  period  of  five  years  from  the  date  of  the  contract 
they  would  desist  from  and  discontinue  the  manufacture,  trad- 
ing, selling  or  interfering  in  the  manufacture  of  the  goods  in 
question  in  all  that  portion  of  the  state  of  New  York  west  of 
the  city  of  Albany,  and  would  not  sell  the  goods  in  question 
to  any  agents  of  the  purchasers  in  the  city  of  Columbus,  Ohio, 
such  contract  was  considered  as  embracing  too  large  a  terri- 
tory and  void  as  in  restraint  of  trade.*  In  this  case  Selden,  J., 
said :  "  No  one  who  devotes  much  time  to  tracing  back  the 
most  familiar  legal  principles  through  the  series  of  decisions 
by  which  they  have  been  established  can  fail  to  perceive  how 
difficult  it  is  in  many  cases  to  ascertain  with  precision  the  rea- 
sons upon  which  the  doctrine  is  based,  and  yet  all  know  how 
indispensable  this  is  to  the  safe  application  of  the  rule.  That 
contracts  in  restraint  of  trade  which  embrace  the  entire  king- 
dom or  state  are  void  is  a  doctrine  coeval  with  the  common 
law.  It  makes  no  diflference  whether  the  contract  is  or  is  not 
limited  in  respect  to  time.  Whether  the  restraint  be  for  one 
month  or  for  life,  if  it  be  general  and  unlimited  in  respect  to 
space,  the  contract  is  absolutely  void,  and  no  circumstances 
whatever  can  justify  or  uphold  it.  The  principles  of  public 
policy  which  lie  at  the  foundation  of  this  rule  would  seem  to 
be  plain  and  obvious,  and  yet  we  find  it  urged  in  many  cases 
as  an  objection  to  the  contract  that  it  tended  to  deprive  the 
person  bound  of  the  means  of  obtaining  a  livelihood,  as  though 
the  personal  interests  of  the  contracting  party  had  something 
to  do  with  the  doctrine."  And  further:  "While  contracts 
which  thus  go  to  the  restraint  of  trade  throughout  an  entire 
state  or  country  are  uniformly  void,  those  which  impose  re- 
straint upon  it  only  in  a  particular  town  or  district  are  some- 
times held  valid.  The  principal  difficulty  attending  the  whole 
subject  is  to  ascertain  the  precise  nature  of  this  exception  to 
the  general  rule,  and  the  reasons  upon  which  it  is  founded. 
In  many  of  the  early  cases  the  language  of  the  courts  would 
seem  to  imply  that  the  adequacy  or  extent  of  the  considera- 

1  Lawrence  et  al  v.  Kidder  et  aL  (1351),  10  Barb.  641. 
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tion  had  somethiag  to  do  with  the  validity  of  the  contract. 
They  say  that  a  mere  pecuniary  consideration  is  not  sufficient; 
that  there  must  be  something,  although  it  does  not  appear 
very  clearly  what,  added  to  this  to  support  the  contract.  This 
idea,  however,  of  the  necessity  of  any  greater  or  other  consid- 
erations for  a  contract  of  this  description  than  any  other,  was 
obviously  unfounded,  and  has  been  exploded  by  recent  oases. 
...  If  the  party  bound  be  excluded  only  from  a  single 
town  or  a  district  of  moderate  dimensions,  leaving  the  residue 
of  the  country  open  to  him,  he  has  still  an  ample  field  left  for 
his  industry  and  exertions  in  the  way  in  which  they  may  be 
made  most  available.  There  is  no  necessary  loss  of  profit  to 
the  public  arising  from  such  a  contract.  Why,  then,  it  may 
be  asked,  does  the  law  annex  any  other  condition  to  the  valid- 
ity of  such  a  contract  than  that  there  should  be  territory 
enough  left  to  afford  the  party  bound  ample  room  for  the  ex- 
ercise of  his  vocation?  It  is  because,  as  I  have  already  said, 
the  law  regards  the  convenience  of  the  public  not  less  than  its 
profit.  It  is  for  the  convenience  of  the  community  not  only 
that  all  the  various  arts  and  trades  should  be  followed,  but 
that  their  pursuit  should  be  distributed  throughout  the  differ- 
ent sections  of  the  country,  so  that  every  locality  should  have 
its  appropriate  accommodation.  Hence  the  law  will  not  tol- 
erate a  contract  which  excludes  one  individual  from  carrying 
on  his  trade  in  a  particular  locality,  unless  the  circumstances 
show  that  his  place  is  to  be  supplied  by  some  other  person  of 
the  same  trade.  This  reason  harmonizes  with  those  principles 
of  public  policy  upon  which  the  whole  doctrine  concerning 
contracts  of  this  description  rests.  It  makes  the  whole  tarn 
upon  questions  affecting  the  public  alone,  without  that  mixing 
up  of  private  with  public  interests  to  which  much  of  the  lan- 
guage before  referred  to  tends.  It  accounts  perfectly  also  for 
the  rule  that  if  the  restriction  cover  more  territory  than  is 
necessary  for  the  business  of  the  obligee;  that  is,  if  it  cover  a 
territory  over  the  whole  of  which  the  obligee  cannot  reason- 
ably be  expected  to  extend  his  business,  it  is  void  —  not,  how- 
ever, for  the  reason  that  it  is  an  unreasonable  restriction  upon 
the  obligor  or  party  bound,  but  because  it  embraces  a  portion 
of  territory  from  which  one  party  is  excluded  and  which  the 
other  party  cannot  supply." 
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§  739.  In  a  case  wherein  a  party  agreed  that  he  would  not 
be  connected  directly  or  indirectly  with  the  manulacture  of 
certain  candles  in  the  county  of  Hamilton,  state  of  Ohio,  or  at 
any  other  place  in  the  United  States,  the  contract  was  deemed 
divisible  and  good  as  regards  Hamilton  county,  but  void  as 
regards  other  places  in  the  United  States,  as  being  too  gen- 
eral.^ After  reviewing  the  English  authorities  the  court  said : 
"  These  cases  fully  justify  the  conclusion  that  a  contract  in  re- 
straint of  trade  can  only  be  enforced  when  it  is  made  to  ap- 
pear from  the  pleadings  and  proofs:  1st,  that  the  restraint  is 
partial;  2d,  that  it  is  founded  upon  a  valuable  consideration; 
and  3d,  that  it  is  reasonable  and  not  oppressive." 

§  740.  A  partner  on  retiring  from  the  business  may  bind 
himself  that  he  will  not  within  five  years  enter  into  or  be  con- 
cerned in  any  business  similar  to  that  carried  on  by  the  firm 
or  any  branch  thereof  within  the  city  where  the  firm  does 
business;  but  any  agreement  to  the  effect  that  the  retiring 
partner  will  not  interfere  with  any  branches  or  agencies  which 
the  partnership  might  establish  at  other  places  is  void.*  The 
court  said:  "Tested  by  the  general  principles  applicable  to 
contracts  of  this  character,  as  settled  by  this  court,'  this  agree- 
ment seem  to  have  been  reasonable  and  proper,  and  founded 
upon  a  sufficient  consideration,  so  far  as  it  restrained  Miles 
from  engaging,  for  a  limited  time,  within  the  city  of  Cincin- 
nati, in  the  business  theretofore  pursued  by  the  firm,  and  which 
it  may  fairly  be  inferred  was  expected  to  be  continued  by 
Thomas.  So  far  it  is  only  a  partial  restraint  of  trade,  no  more 
extensive  than  was  necessary  to  afford  a  fair  protection  to  the 
purchaser  of  the  whole  partnership  interest;  while  the  influence 
it  might  have  upon  the  value  of  that  interest,  and  the  induce- 
ment it  furnished  to  bid  higher  for  it,  would  seem  to  furnish 
a  sufficient  pecuniary  consideration  to  uphold  the  contract. 
Subjected  to  the  same  test,  it  is  almost  equally  clear  that  the 
obligation  not  to  interfere  or  compete  with  any  branches  that 
Thomas  might  establish  at  any  and  all  other  places  is  in  gen- 
eral restraint  of  trade,  opposed  to  public  policy,  and  therefore 
void." 

1  Lange  v.  Werk  (1853X  2  Ohio  St       >  In  Lange  v.  Werk  (1853),  2  Ohio 
519.  St  51d. 

2  Thomas  ▼.  Adiininistrator  of  Miles 
(1854),  3  Ohio  St  274 
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§  741.  Bronson,  J.,  said:  "The  common  law  will  not  per- 
mit individuals  to  oblige  themselves  by  a  contract,  where  the 
thing  to  be  done  or  omitted  is  injurious  to  the  public.  Con- 
tracts in  restraint  of  trade  are,  for  the  most  part,  contrary  to 
sound  policy,  an^  are  consequently  held  void.  This  is  the  gen- 
eral rule.  There  may  be  cases  where  the  contract  is  neither 
injurious  to  the  public  nor  the  obligor,  and  then  the  law  makes 
an  exception  and  declares  the  agreement  valid.  The  general 
presumption  is'  against  all  contracts  in  restraint  of  trade,  and, 
consequently,  it  lies  upon  him  who  seeks  to  enforce  such  an 
obligation  to  show  that  it  is  free  from  objection.  Contracts 
which  go  to  the  total  restraint  of  trade,  as  that  a  man  will  not 
pursue  his  occupation  or  carry  on  business  anywhere  in  the 
state,  are  void,  upon  whatever  consideration  they  may  be  made. 
They  must  be  injurious  to  the  public,  and  no  good  reason  can 
be  shown  why  one  individual  should  thus  better  himself,  or  an- 
other individual  should  contract  for  the  restraint.  The  obli- 
gation is  injurious  to  one  party  without  being  beneficial  to 
the  other.  But  there  may  be  good  reasons  for  allowing  par- 
ties to  contract  for  a  limited  restraint,  as  that  a  man  will  not 
exercise  his  trade  or  carry  on  business  in  a  particular  place ; 
and  Avhen  such  reasons  are  shown,  the  contract  will  be  upheld 
and  enforced.  The  common-law  rule  on  this  subject  undoubt- 
edly had  its  origin  at  a  time  when  there  were,  comparatively, 
very  few  mechanics  and  tradesmen,  and  when  there  was  much 
more  reason  for  guarding  against  restraints  of  this  kind  than 
there  can  be  now.  Still,  I  am  unable  to  say  that  the  reason 
of  the  rule  has  so  entirely  ceased  that  the  rule  itself  is  at  an 
end.  It  must  be  admitted,  however,  that  courts  at  the  present 
day  look  upon  contracts  of  this  description  with  much  less 
jealousy  than  they  did  at  a  former  period.  At  one  time  the 
contract,  however  free  from  objection  in  other  respects,  would 
have  been  held  void  if  made  in  the  form  of  a  penal  obligation. 
But  there  is  no  longer  any  doubt  that  the  party  may  bind  him- 
self to  the  performance  of  such  a  contract  under  a  penalty,  as 
well  as  by  a  covenant  or  promise.  The  modern  decisions  have 
also  allowed  a  larger  restraint  than  would  formerly  have  been 
sanctioned,  and  one  or  two  of  the  recent  cases  have  gone  nearly, 

1  Chappel  V.  Brockway  (1839),  21  Wend.  157. 
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if  not  quite,  far  enough  to  give  up  the  principle  upon  which 
the  courts  originally  acted,  though  without  professing  to  do  so." 

§  742,  "A  man  cannot  for  money  alone,  where  he  has  no 
other  interest  in  the  matter,  purchase  a  valid  contract  in  re- 
straint of  trade,  however  limited  may  be  the  circle  of  its  oper- 
ation. But  when  a  good  reason  appears  for  allowing  the  par- 
ties to  contract,  the  restraint  may  extend  far  enough  to  afford 
a  fair  protection  to  the  obligee.  How  far  this  will  be  must 
depend  in  a  great  degree  upon  the  nature  of  the  trade  or  busi- 
ness to  which  the  contract  relates."  ^ 

§  743.  In  another  early  case*  the  following  propositions  are 
laid  down: 

1.  The  law  starts  with  the  presumption  that  the  contract  is 
void,  and  it  is  only  by  showing  that  there  was  an  adequate  con- 
sideration or  good  reason  for  entering  into  it  that  the  presump- 
tion can  be  destroyed. 

2.  The  rule  is  not  that  a  limited  restraint  is  good,  but  that  it 
may  be  good. 

3.  It  is  valid  when  the  restraint  is  reasonable ;  and  the  re- 
straint is  reasonable  when  it  imposes  no  shackles  upon  one 
party  which  is  not  beneficial  to  the  other. 

4.  The  facts  which  prove  the  restraint  reasonable  must  in 
some  way  be  made  to  appear,  and,  as  the  presumption  is  against 
the  party  setting  up  the  contract,  it  lies  on  him  to  remove  the 
difficulty. 

6.  It  is  true  that  a  consideration  will  be  implied  from  the 
seal,  where  the  parties  contract  by  deed.'  But  the  seal  only 
imports  that  there  was  some  consideration — not  that  there  was 
a  peculiar  one,  such  as  this  case  requires. 

6.  A  pecuniary  consideration,  whether  expressed  or  implied, 
from  the  seal  may  be  sufficient  to  uphold  the  bond  as  a  mere 
matter  of  contract.  But  something  more  is  required  where  the 
parties  stipulate  for  a  restraint  of  trade.  We  must  have  the 
special  circumstances  which  induced  the  contract.  Although 
it  does  not  appear  on  the  face  of  the  contract  that  there  was 
good  reason  for  making  it,  a  plaintiif  may  help  out  his  case  by 

1  Cfaappel  v.  Brockway  (1839X  21  >  Livingston  v.  Tremper  (1809),  4 
Wend.  157.  Johna  416. 

2  Boss  V.  Sadgbeer  (1839),  21  tVend. 
16& 
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proper  averments  in  pleading.  Most  of  these  propositions  have 
been  greatly  modified. 

§  744.  Gradual  modification  of  the  early  American  decis- 
ions.—  As  cases  were  presented  in  almost  infinite  variety,  the 
coarts  were  soon  compelled  to  modify  the  rules  that  had  been 
so  arbitrarily  laid  down,  and  adapt  them  to  the  rapidly-devel- 
oping needs  of  a  country  the  industry  and  commerce  of  which 
were  increasing  as  marvelously  as  its  population.  It  began  to 
be  recognized  that  contracts  in  restraint  of  trade  were  abso- 
lutely essen  tial  to  the  progress  and  welfare  of  the  community ; 
that  without  them  parties  would  be  prevented  from  realizing 
the  full  and  fair  commercial  value  of  rights  which  were  essen- 
tially property.  The  weakness  of  the  argument  that  the  pub- 
lic might  be  deprived  of  a  man's  services,  or  the  individual  of 
the  opportunity  to  work,  was  perceived.  At  a  comparatively 
early  day  the  supreme  court  of  Wisconsin  said:  *  "  The  oppor- 
tunities for  employment  are  so  abundant,  and  the  demand  for 
labor  on  all  sides  is  so  pressing  and  urgent,  and  the  supply  so 
limited,  that  I  question,  were  we  to  consider  the  subject  as 
res  integray  if  we  should  feel  authorized  to  hold  that  a  man  had 
endangered  his  own  livelihood  and  the  subsistence  of  his  fam- 
ily by  an  agreement  which  merely  excluded  him  from  exer- 
cising the  trade  of  a  blacksmith  or  shoemaker,  leaving  all  the 
other  departments  of  mechanical,  agi*icultural  and  commercial 
industry  open  to  him.  And  while  we  have  no  privileged  classes 
here,  but  little  individual  and  less  associated  capital,  and  while 
our  resources  are  so  imperfectly  developed,  while  the  avenues 
to  enterprise  are  so  multiplied,  so  tempting,  and  so  remunera- 
tive, giving  to  labor  the  greatest  field  for  competition  with 
capital,  perhaps,  that  it  has  yet  enjoyed,  I  question  if  we  have 
much  to  fear  from  attempts  to  secure  exclusive  advantages  in 
trade  or  to  reduce  it  to  few  hands."  * 

1  KeUogg  y.  lArkin  (1851),  3  Pinney,  England  at  the  beginning  of  the 

12a  eighteenth  century,  when  the  case 

s  A  little  further  on  the  court  con-  of  'Mitchel  v.  Reynolds,  1  P.  Wma 

tinued:  **  The  loss  to  society  of  a  valu-  181,  was  decided.    The  capacity  of 

able  member  is  as  great  a  public  in-  an  individual  to  produce  (using  that 

jury  now  as  it  ever  was,  and  as  great  word  in  its  largest  sense)  constitutes 

here  as  anywhere.    I  hope,  indeed,  his  value  to  the  publia  That  branch 

that  the  market  value  of  a  human  of  industry  in  which  a  man  has  been 

being  is  higher  now  than  it  was  in  educated  and  to  which  he  is  accus- 
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§  745.  An  agreement  by  partners  in  consideration  of  the 
sale  of  tb^ir  business  and  the  sum  of  $850  not  to  resume  the 
same  business  in  the  same  placo  with  the  purchaser  is  bind- 
ing. And  where  the  purchase  of  a  business  of  a  partnership  is 
made  by  another  partnership  of  three  members,  the  contract 
restraining  the  former  partnership  from  resuming  the  same 
business  may  be  enforced  by  one  of  the  purchasing  partners  in 
his  own  name,  where  it  appears  that  he  has  bought  out  his 
other  two  partners  and  is  carrying  on  the  business  in  his  own 
name.^ 

tomed,  and  for  the  abandonment  of  where  in  the  state;  and  to  aU  legal 
which  he  demands  compensation,  is  intendment  with  equal  advantage  to 
supposed  to  be  the  one  in  which  he  himself  and  to  the  publia  Accord- 
can  render  the  greatest  profit  The  ingly,  such  agreements  have  uni- 
Talue  of  what  he  produces  belongs  to  formly  been  upheld  by  the  courts 
himself.  The  actual  product  belongs  when  founded  upon  a  sufficient  con- 
immediately  to  him  who  employs  sideration.*' 

him,  but  mediately  to  the  state,  and  ^  Beard  et  aL  v.  Dennis  (1855X  6 
goes  to  swell  the  aggregate  of  public  Ind.  200.  The  facts  in  this  case  were 
wealth.  Therefore  the  law  says  to  as  follows:  **  Dennis,  Mum  ford  and 
each  and  every  tradesman,  you  shall  Hooker,  partnei's,  were  largely  en- 
not,  for  a  present  sum  in  hand,  alien  gaged  in  the  city  of  Richmond,  In- 
your  right  to  pursue  that  calling  by  diana,  in  the  sale  of  agricultural 
wliich  you  can  produce  the  most  and  implement&  Beard  and  Sinez  were 
add  the  most  to  the  public  wealth,  in  the  same  trade  in  the  same  place, 
and  compel  yourself  to  a  life  of  su-  They  sold  out  their  stock  on  hand  to 
pineness  and  inaction,  or  to  labor  in  Dennis  &  Ca,  and  agreed  not  to  re- 
some  department  less  profitable  to  sume  the  same  business  in  the  city 
the  state.  And  if  any  man,  mindful  of  Richmond,  for  the  consideration, 
of  his  own  gain  alone,  but  not  of  the  in  round  numbers,  of  $350.  This 
public  good,  will  bargain  with  you  to  agreement  was  in  writing.  The  con- 
that  effect,  you  are  held  discharged  sideration  was  paid.  Afterwards, 
from  such  bargain,  because  of  the  Dennis  bought  out  Mumford  and 
advantage  that  will  arise  to  the  pub-  Hooker,  and  carried  on  the  business 
lie  from  so  holding.  But  none  of  himself.  Beard  and  Sinex  took  in  an 
these  reasons  apply  to  what  are  additional  partner  by  the  name  of 
called  partial  or  limited  restraints,  Dunn,  and  resumed  their  trade  in 
or  to  agreements  not  to  exercise  a  agricultural  implements.  Dennis 
particular  calling  in  a  particular  filed  this  complaint  for  the  purix)se 
plaoa  Indeed,  these  seem  to  be  not  of  having  them  perpetually  enjoined 
so  much  restraints  upon  trade  as  from  prosecuting  that  trade  in  the 
upon  tradesmen.  For  when  a  silver-  city  of  Richmond,and  nothing  more." 
smith  obligates  himself  not  to  pursue  And  in  deciding  this  case  the  court 
that  particular  business  in  Milwau-  said:  "It  is  too  plain  for  argument 
kee,  the  trade  need  not  necessarily  that  the  latter  persons  cannot  escape 
berestrainedthereby,  forhe  canpur-  the  effect  of  this  contract,  if  it  is 
sue  it  if  he  pleases  in  Racing  or  else-  otherwise  valid,  by  merely  taking  in 
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After  reviewing  the  authorities  the  Indiana  court  stated  the 
law  as  follows: 

1.  That  a  contract  in  general  restraint  of  trade  is  void ;  and 
that  no  contract  in  restraint  is  implied  from  the  mere  sale  of 
the  good-will  of  a  business. 

2.  That  a  contract  restraining  a  party  from  trading  within 
limits  that  may,  by  the  court,  be  adjudged  reasonable  and  not 
injurious  to  the  public,  is  valid.^ 

8.  That  such  contract  must  be,  like  contracts  generally,  upon 
a  consideration;  but  that  the  parties  may  agree  upon  what  it 
shall  be,  so  that  it  is  legal ;  and  that  the  mere  purchase  of  the 
stock  in  trade  of  a  party  is  a  sufficient  consideration  for  that 
party's  agreement  to  abstain  from  carrying  on  the  particular 
trade  in  the  place  where  the  purchaser  is  to  engage  in  it* 

4.  That  where  the  stipulations  in  a  contract  are  divisible, 
and  a  part  impose  reasonable  and  a  part  unreasonable  re- 
straints, courts  will  give  effect  to  the  former  and  not  to  the 
latter.* 

an  additional,  perhaps  nominal,  part-  ^  Avery  t.  Langford  (1854),  1  Kay. 

ner.    They  alao  ohject  that  Dennis  66a    In  Ward  t.  Byrne  (1889),  5  M. 

cannot  maintain  this  proceeding  in  &  W.  648,  the  doctrine  was  carried 

his  own  name,  but  must,  if  at  aU,  to  the  extent  of  holding,  where  a 

prosecute  in  the  name  of  Dennis,  person  had  agreed  that  he  would 

Mumford  and  Hooker.    As  the  com-  not  follow  or  be  employed  in  the 

plaint  is  simply  to  obtain  an  injuno-  business  of  a  coal  merchant  for,  eta, 

tion,  we  think  Dennis  can  maintain  that  he  not  only  could  not  set  up 

it  in  his  name  alone.    The  injunc-  the  business  for  himself,  but  that  he 

tion  is  to  operate  for  his  benefit — he  could  not  act  in  it  as  clerk  for  an« 

seems  to  be  alone  interested  in  its  other,  nor  could  he  act  as  soliciting 

existence.    But  were  he  not,  it  is,  agent    Turner  v.  Evans  (1858),  2  K 

when   granted  on  his  application,  &  R  612  (75  E.  CI  L.  R.).     See  Miller 

just  as  serviceable  to  Mumford  and  v.  Elliott  (1869),  1  Ind.  R  484;  Taylor 

Hooker  as  though  obtained  on  the  v.  Owen  and  others,  Taylor  v.  Mo£Fat, 

joint  application  of  all  three  of  the  and   Taylor   v.  Moffat   and   others 

parties,  and  no  more  detrimental  to  (1880),  2  Blackf.,  pp.  301  to  908,  *in- 

the  appellants.    Had  the  complaint  clusiva 

sought  to  obtain  compensation   or  '  Green  v.  Price  (1845),  18  M.  A;  W. 

damages,  as  the  legal  interest  in  the  695;  Pierce  v.  Woodward  (1828),  6 

contract  made  the  foundation  of  the  Pick.  206. 

proceeding  is  in  Dennis,  Mumford  >  Lange  v.  Werk  (1858),  2  Ohio  St 

and  Hooker,  it  would  probably  have  519;  Mallan  v.  May  (1843),  11  M.  & 

been  necessary,  even  in  this  equita-  W.  653;  Chesman  v.  Nainby  (1724),  2 

ble  proceeding,  to  have  made  them  Ld.  Raym.  1456;  2  Stra.  739. 
all  parties,  that  it  might  bar  any 
other  suit  by  them  for  that  purpose.** 
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5.  That  remedies  exist  at  law  and  in  chancery.  Those  at 
law  need  not  be  specified.    In  chancery  are: 

(1)  Certainly,  injunctions  restraining  violations  of  such 
agreements.^ 

(2)  Perhaps  decrees  for  specific  performance.* 

§  746.  Even  though  the  contract  is  indefinite  as  to  time  it 
is  valid  and  binding  provided  it  is  limited  to  a  sitigle  state, 
and  that  the  protection  of  the  purchaser  and  the  business  in 
question  requires  the  extent  of  territory  embraced.* 

§  747,  An  agreement  by  a  partner  in  the  practice  of  medicine, 
upon  selling  out  his  interest,  that  he  will  not  practice  medicine 
in  a  certain  village  or  town  for  five  years  from  the  date  of  pay- 
ment, is  not  against  public  policy,  the  extent  of  territory  and 
the  length  of  time  being  reasonable  under  all  circumstances.^ 

§  748.  An  agreement  founded  upon  suflftcient  consideration, 
which  binds  one  party  to  give  the  other  all  the  business  of 
freighting  the  former  party's  goods  up  and  down  the  Connec- 
ticut river  at  the  customary  price;  and  also  binds  the  former 
that  he  shall  not  encourage  any  other  boatman  to  compete  in 
the  business  of  such  river  freighting,  is  valid  and  binding.*  The 
court  said :  "  Whether  competition  in  trade  be  useful  to  the  pub- 
lic or  otherwise  will  depend  on  circumstances.  I  am  rather 
inclined  to  believe  that,  in  this  country  at  least,  more  evil  than 
good  is  to  be  apprehended  from  encouraging  competition  among 
rival  tradesmen  or  men  engaged  in  commercial  concerns.  There 

1  Williams   v.  Williams  (1818),    2  Bryson  v.  Whitehead,  1  Simons  & 

Swanston's  Ch.  R  25S,  and  the  nu-  Stuart,  74. 

merous  cases  cited  in  a  not«  in  3  Dan.  And  in  1826,  Lord  Qifford,  master 

Ch.  Pr.  (Perk,  ed.),  1875;  Holden's  of  the  rolls,  in  Coslake  v.  Till  (1820), 

AdmY  Y.  McMakin,  1  Parson's  Select  1  Russ.  Ch.  R  376,  a  case  in  which 

£q.  Ca&  270.  the  point  did  not  arise,  put  a  quaere 

'Note  to   Williams  v.  Williams,  astowhetheracourtof  equity  would 

supra.  decree  a  specific  performance  of  such 

In  1820  Lord  Eldon  said,  in  Baxter  a  contract.    He  noticed  the  dictum 

V.  Connolly,  but  it  was  not  necessary  of  Lord  Chancellor  Eldon  in  Baxter 

to  decide,  that  a  court  would  not  v.  Connolly,  supra,  but  made  no  ref- 

execute  a  contract  or  the  sale  of  a  erence  to  the  express  decision  of  Sir 

good-will  of  a  trade.    (1820)  1  Jac.  John  Leach,  above  referred  ta 

&  W.*8  Ch.  R  576i  3  Beard  et  aL  v.  Dennis  (1855),  6  Ind. 

In  1822,  Sir  John  Leach,  vice-chan-  200. 

cellor,  decreed  a  specific   perform-  ^Mott  v.  Mott  (1851),  11  Barb.  127. 

anoe  of  an  agreement  for  such  sale.  ^  Palmer  v.  Stebbins  (1825),  8  Pick. 

18a 
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is  a  tendency,  I  think,  to  overdo  trade,  and  such  is  the  enter- 
prise and  activity  of  our  citizens  that  small  discouragements 
will  have  no  injurious  effect  in  checking  in  some  degree  a  spirit 
of  competition.  An  agreement  with  a  tradesman  to  give  him 
all  the  promisor's  custom  or  business,  upon  fair  terms,  and  not 
to  encourage  a  rival  tradesman  to  his  injury,  can  hardly  be  con- 
sidered as  a  restraint  of  trade.  Certainly  it  is  not  such  a  re- 
straint as  would  be  injurious  tp  the  public,  for  in  proportion  as 
it  discourages  one  party  it  encourages  another.  ...  It 
would  be  extravagant  to  suppose  that  any  one,  by  multiplying 
contracts  of  this  kind,  could  obtain  a  monopoly  of  any  particu- 
lar trade.  But  admitting  that  such  a  contract  is  a  restraint  of 
trade,  yet  it  is  clearly  a  limited  restraint,  and  is  not  binding  by 
the  terms  of  it  beyond  the  sphere  of  the  obligee's  actual  busi- 
ness. Such  a  particular  restraint  made  by  a  voluntary  contract 
on  good  consideration  is  valid  in  law.  And  the  consideration 
appearing  by  the  condition  in  this  case  is,  as  we  think,  a  reason- 
able one,  and  sufficient  to  support  this  part  of  the  agreement. 
The  plaintiffs  agreed  on  their  part  to  do  all  the  defendant's 
freighting  up  and  down  the  Connecticut  river  at  the  customary 
freight,  and  to  be  paid  in  goods  at  the  usual  price.  This  agree- 
ment on  the  plaintiffs'  part  is  to  be  inferred  by  their  accept- 
ance of  the  bond,  in  which  the  defendant  agrees  to  give  them 
his  freighting,  and  to  aid  and  countenance  them  in  the  busi- 
ness of  boating,  and  not  to  promote  any  other  boatman  to  com- 
pete with  them  in  the  business  of  boating.  This  seems  to  be  a 
fair  and  equal  bargain,  founded  on  a  good  and  adequate  con- 
sideration. If  there  is  any  inequality  the  hardship  and  incon- 
venience are  evidently  on  the  part  of  the  plaintiffs,  who  are 
bound  to  be  ready  at  all  times  to  take  the  defendant's  freight, 
however  inconvenient  it  may  be  to  them  to  do  so." 

§  749.  A  verbal  agreement  by  one  who  sells  a  grocery  store 
that  he  will  not  carry  on  the  same  business  within  a  certain 
distance  in  the  city  of  Boston  is  good,  it  being  a  sufficient  con- 
sideration that  the  purchaser  was  thereby  induced  to  make  the 
purchase.^ 

§  750.  Where  a  physician  in  a  country  village  sells  his  prac- 
tice and  good-will  to  another  physician,  and  guaranties  ^^  that 
no  other  physician  for  the  space  of  four  years  will  establish 

1  Pierce  v.  Woodward  (1828),  6  Pick.  20& 
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himself  in  this  place  as  a  competitor,  unless  the  increased  pop- 
ulation of  the  place  should  warrant  it,  or  unless  the  purchaser 
should  commit  some  act  which  shall  forfeit  to  him  the  confi- 
dence of  the  community,"  and  also  agrees  that  in  case  another 
competitor  should  establish  himself,  contrary  to  the  provisions 
of  the  guaranty,  to  repay  the  sum  paid  for  the  practice  and 
good-will,  is  not  void,  as  being  either  in  restraint  of  trade  or 
too  uncertain  and  insensible  to  support  an  action.^ 

1  Oilman  v.  Dwight  (1859),  18  Gray,  the  contract  relates  which  takes  it 

856).    Considering  the  objection  that  out  of  the  ordinary  rules  applicable 

the  agreement  was  void  as  in  re-  to  contracts  in  partial  restraint  of 

straint  of  trade,  Bigelow,  J.,  said:  trade.     The  cases  are  numerous  in 

**  In  the  first  place,  it  is  only  in  par-  the  books  in  which  similar  contracts 
tial  restraint  of  trade.  The  defend-  entered  into  by  attorneys,  solicitors, 
ant  did  not  agree  to  relinquish  en-  apothecaries,  tlentists  and  surgeons 
tirely  the  practice  of  his  profession,  have  been  upheld  and  enforced." 
but  only  to  discontinue  it  in  the  Regarding  the  objection  that  the 
place  where  he  had  previously  re-  agreement  was  too  indefinite  to  be 
sided.  J^oT  did  he  a^ree  that  no  enforced  the  court  said:  "Nor  can 
other  physician  should  practice  in  the  we  say  that  the  terms  of  the  agree- 
village  or  its  vicinity  for  four  years,  ment  are  so  indefinite,  uncertain  and 
but  only  that  if  a  competitor  with  insensible  on  their  face  that  a  court 
the  plaintiff  should  establish  him-  of  law  will  not  attempt  to  enforce 
self  there,  he  would  repay  to  the  them.  We  think  a  jury,  aided  by  a 
plaintiff  the  sum  which  he  had  paid  reasonable  construction  of  the  con- 
as  the  price  or  bonus  for  the  good-  tract,  will  be  able  to  pass  on  all  the 
will  and  patronage  which  the  de-  questions  which  may  arise  in  deter- 
fendant  sold  and  undertook  to  guar-  mining  whether  the  defendant  is  lia- 
anty  to  the  plaintiff.  This  was  ble  for  a  breach  of  his  stipulations, 
nothing  more  than  an  agreement  to  It  would  be  quite  easy  and  entirely 
repay  to  the  plaintiff  the  sum  paid  competent  to  show  what  was  usually 
by  him  to  the  defendant  as  upon  a  known  and  called  as  the  village  of 
failure  of  consideration,  in  the  event  South  Deerfield.  Mallan  v.  May  (184dX 
that  the  benefit  of  the  contract  13  M.  &  W.  653.  The  'community,' 
should  be  lost  to  the  plaintiff  by  com-  by  forfeiting  whose  confidence  the 
petition  in  the  practice  of  his  pro-  plaintiff  was  to  lose  his  right  to  re- 
fession.  In  the  second  place,  the  cover  against  the  plaintiff,  inter- 
contract  was  upon  adequate,  and  not  preted  according  to  the  subject-mat- 
merely  a  colorable,  consideration,  ter,  would  probably  be  held  to  be  the 
And  lastly,  it  was  reasonable,  that  population  residing  in  the  village 
is,  the  restraint  stipulated  for  was  and  its  vicinity,  among  which  the 
only  such  as  to  afford  a  fair  protec-  defendant  practices  his  profession  at 
tion  to  the  party  in  whose  favor  it  the  time  of  his  contract  with  the 
was  made,  and  was  not  so  large  as  to  plaintiff.  Conduct  on  the  part  of  the 
interfere  with  the  interests  of  the  plaintiff,  which  should  lead  to  a  for- 
publia    .    .    .  feiture  of  the  confidence  of  the  com- 

'^  There  is  nothing  in  the  nature  of  munity  in  him,  might  reasonably  be 

the  business  or  profession  to  which  construed  to  be  incompetency,  im- 
52 
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B.  Latsb  AaiERicAK  Cases. 

§  751.  Rule  laid  down  hj  United  States  supreme  court  in 

1873. —  The  law  concerning  contracts  in  restraint  of  trade  as 
laid  dowu  by  the  supreme  court  of  the  United  States  in  1873 ' 
may  be  stated  as  follows : 

1.  A  contract  not  to  exercise  a  trade  generally  is  void. 

2.  A  contract,  even  on  good  consideration,  not  to  exercise  a 
trade  anywhere  m  the  country  is  void,  as  being  too  general  a 
restraint  of  trade. 

3.  But  a  contract  which  operates  merely  in  partial  restramt 
of  trade,  such  as  not  to  u^e  a  trade  at  a  particular  place,  if 
founded  on  good  consideration  and  made  for  a  proper  and  use- 
ful purpose,  is.  valid. 

4.  And  s  contract  not  to  exercise  a  particular  trade  within 
the  limits  of  a  state  is  not  necessarily  void  because  it  embraces 
an  ttitire  state;. 

§  752.  Modtfleatioa  of  tkese  rules. —  Later  decisions,  in 
terms  or  in  effect,  have  modified  these  more  or  less  arbitrary 
rules.  Both  state  and  federal  courts  are  looking  more  and  more 
to  the  nature  of  the  entire  transaction,  and  to  the  character 
and  reasonableness  of  the  protection  afforded  the  contractee, 
than  to  the  time  or  geographical  limitiations  which  may  be 
fixed. 

§  7&3.  Cdntnets  uutlialted  as  to  time. —  A  contract  in  re- 
straint of  trade  iis  not  void  because  it  is  unlimited  as  to  time.^ 

morality  or  acts  of  snoh  a  nature  as  (1S98,  R  J.  Eq.),  26  Atl.  IL977 ;  Bowser 

to  induce  reasonable  persons  to  for-  et  al.  y.  Bliss  et  aL  (1845).  7  Blackf^  844; 

bear  employing  him  in  the  practice  Swanson  v.  Kirby  (1896),  98  G(a.  686» 

of  his  profession.    These  questions,  26  &  K  B.  71 ;  Cook  v.  Johnson  (1879), 

however,  can   be  best   determined  47  Conn.  175,  86  Am.  R  64:  Martin 

when  they  shall  arise  on  the  t€sti-  t.  Murphy  (1891),  129  Ind.  464,  28  N. 

mony  at  the  trial.  Without  deciding  R  R  1118;  French  v.  Parker  (1888), 

them  definitely,  we  have  only  indi-  16  R  I  219, 14  AtL  R  870;  Eisel  et 

cated  the  mode  in  which  they  would  aL  v.  Hayes  (1895),  141  Ind.  41,  40  N. 

probably  be  solved,  in  order  to  show  £.  R  119;  O'Neal  v.  Hines  (1896),  145 

that  the  oontract  is  not  so  uncertain  Ind.  82,  48  N.  K  R  946;  Gill  et  aL  v. 

and  insensible  that  it  cannot  be  en-  Ferris  (1884),  82  Ma  156.    In  Smith 

forced  in  a  court  of  law.*'  v.  Brown  the  supreme  court  of  Mas- 

^ Oregon  Steam  Navigation  Ca  v.  sachusetts  said:  ''In  the  first  place, 

Winsor  (1873),  87  U.  S.  64.  the  defendant  says  that  the  contract 

'Smith  V.  Brown  (1895),  164  Mass.  is  an  unlawful  restraint  of  trade,  be- 

694,  42  N.  R  R  101;  Webster  v.  Buss  cause  it  is  not  limited  to  the  time  of 

(1881),  61  N.  a  40;  Carll  r.  Snyder  the  plaintiff's  continuing  in  the  busi- 
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An  agreement  by  the  vendor  of  a  stock  of  goods  and  mer- 
chandise and  the  lessor  of  the  bailding  containing  the  same 
not  to  engage  in  the  same  line  of  business  with  his  vendee  and 
lessee  in  a  certain  town,  either  directly  or  indirectly,  so  long 
as  his  vendee  and  lessee  shall  follow  sach  business  in  that  place, 
is  a  valid  and  binding  agreement.^ 

The  sale  of  a  good-will  of  a  business,  with  a  restraining  con- 
tract unlimited  as  to  time  and  territory,  may  be  construed  to 
embrace  the  territory  covered  by  the  usual  custom  of  the  busi- 
ness.' 

§  754,  Contraets  nnltinlted  as  to  territory. —  So  far  as  the 
weight  of  authority  goe%  a  contract  ^ot  to  exercise  a  trade 
generally  is  void  under  even  the  most  advanced  decisions,  and 
the  weight  of  authority  is  to  the  effect  that  a  contract  not  to 
exercise  a  trade  anywhere  in  the  United  States  is  also  void. 
Neither  rule  is  sound,  for  the  reason  that  a  rule  which  arbi- 
trarily fixes  geographical  limitations  beyond  which  a  contract 
in  restraint  of  trade  cannot  go,  is  illogical.  Guided  by  such 
rules  the  courts  tend  to  hold  contracts  in  restraint  of  trade 
valid  and  landing  simply  because  they  cover  limited  territory 
and  are  for  a  limited  period  of  time. 

Much  confusion  has  resulted  from  attempts  on  the  part  of 
courts  to  apply  two  entirely  distinct  tests  in  construing  con- 
tracts in  restraint  of  trade.  First,  the  arbitrary  test  of  extent 
of  territory;  second,  the  logical  test  of  the  reasonableness  of 
the  restraint  considered  in  connection  with  the  business  or  in- 
terests transferred.  It  is  plain  that  these  two  tests  not  only 
have  no  Intimate  connection  one  with  the  other,  but  are  an- 
tagonistic. If  the  rule  is  to  be  followed  that  the  restraint  shall 
be  measured  by  the  nature  and  extent  of  the  business,  industry 
or  occupation  in  question,  it  is  absurd  to  attempt  to  also  apply 

ness  or  otherwisew  But  the  coveDsnt  Adol.  &  £.  488.  For  decisions  hold- 
may  be  presumed  to  have  added  to  iug  contracts  in  restraint  of  trade 
the  Talue  of  the  good-will  of  the  void  simply  because  unlimited  as  to 
plaintifiTs  business  more  than  it  time,  see  Ford  v.  Qregson  et  al  (1S87X 
would  have  done  if  limited.  It  goes  7  Mont  89,  14  Pac.  R.  S59;  Mande- 
no  further  than  other  contracts  ville  v»  Harman  (1886),  42  N.  J.  £q. 
which  have  been  enforced  by  the  185,7  AtLR  87;  CaroU  v.  Giles  (1889), 
courts,  and  we  shall  not  be  ingenious  80  S,  C.  412,  9  a  E.  R  422. 
in  discovering  new  grounds  for  hold-  ^  Gill  et  aL  V.  Ferris  (1884),  82  Ma 
ing  it  void."  Bopes  v.  Upton  (1878),  156. 
125  Mas&  268;  Hitchcock  v.  Coker,  6       s  Warren  v.  Jones  (1862),  51  Ma  146. 
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the  rule  that  a  restraint  extending  beyond  arbitrary  geograph- 
ical limitations  is  void.^ 

A  contract  which  binds  a  party  not  to  carry  on  his  trade  or 
business  at  all,  or  not  to  pursue  it  within  the  limits  of  a  par- 
ticular country  or  state^  is  in  such  general  restraint  of  trade  as 
necessarily  works  an  inju^  to  the  public  at  large  and  to  the 
party  himself,  and  is  void.* 

§  755.  Where  a  party  sold  to  a  corporation  the  trade-mark 
used  on  thermometers  and  storm-glasses,  and  agreed  ^'  not  to 
engage  in  the  manufacture  of  any  thermometers  of  any  kind 
or  description,  nor  of  any  storm-glasses,  at  any  place  within 
the  United  States,  at  any  time  within  a  period  of  ten  years 
from  date,"  such  restriction  is  no  greater  than  the  necessity  of 
the  vendee  requires,  and  will  be  enforced.*  In  this  case  it  was 
urged  that  the  contract  was  void  inasmuch  as  it  covered  the 
entire  country — that  it  did  not  except  any  state  or  territory; 
but  this  contention  was  overruled,  the  court  saying  that  "  a 
restriction  which  is  no  greater  than  the  interest  of  the  vendee 
requires,  and  by  giving  which  the  vendor  has  obtained  an  in- 
creased price  for  what  he  sold,  is  valid,  though  it  extended 
through  the  whole  kingdom  or  country.  In  this  case  the  de- 
fendants, by  their  demurrer,  admit  that  the  business  of  the 
plaintiff  in  the  manufacture  and  sale  of  thermometers  and 
storm-glasses  required  for  its  full  and  proper  development  the 
entire  territory  embraced  within  the  United  States,  and  that 
one  of  the  considerations  that  induced  the  plaintiff  to  make 
such  purchase  and  pay  the  consideration  named  was  such  re- 
striction, which  would  enable  it  to  fully  develop  its  business 
throughout  the  whole  United  States,  without  interference  on 

^A  contract  in  restraint  of  trade  152;  WyUe  y.  Baumgardner  et  al. 

which  embraces  an  entire  state  is  (1884X  97  Ind.  66;  Bishop  v.  Palmer 

void.    Moore  v.  Bonnet  (1879),  40  CaL  (1888),  146  Mas&  469, 16  N.  E.  R  299; 

251;  Nobles  v.  Bates  (1827),  7  Cowpt  Curtis  v.  Gokey  (1875),  5  Hun,  555; 

807;  Consumers*  OU  Ca  v.  Nunne-  Thomas  v.  Miles  (1854^  3  Ohio  St  274. 

macker  (1895),  142  Ind.  560,  41  N.  E.  In  the  following  case  a  contract 

R.  1048;  Taylor  v.  Blanchard  (1866),  unlimited  as  to  place  was  held  good: 

95  Mass.  370;  Lange  v.  Werk  (1853),  2  Underwood  t.  Smith  (1892),  19  N.  Y. 

Ohio  St  519;    Lufkin  Rule  Ca  v.  Supp.  380. 

Fringeli  (1895),  8  Ohio  N.  P.  131.    In  2  Hurson  v.  Gavin  (1896),  162  EL 

the  following  cases  contracts  unlim-  377,  44  N.  R  R  735. 

ited  as  to  territory  were  held  void:  'Watertown  Thermometer  Ca  t. 

Callahan  v.  Donnelly  (1872^  46  Cal  Pool  (1889),  4  N.  Y.  Supp.  86t 
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the  part  of  the  defendant.  Assuming  this,  as  we  must,  and  it 
seems  quite  clear  that  the  restraint,  though  general,  is  at  the 
same  time  co-extensive  only  with  the  interest  to  be  protected 
and  with  the  benefit  meant  to  be  conferred  by  this  agreement; 
that  it  imposes  no  restriction  upon  the  defendants  which  is  not 
beneficial  to  the  plaintiff,  or  which  was  unnecessary  for  its 
reasonable  protection;  and  that  it  was  induced  by  a  consider- 
ation which  made  it  reasonable  for  the  parties  to  enter  into  it." 

§  756.  An  agreement  by  an  inventor  and  a  manufacturer  of 
fire-alarm  and  telegraph  apparatus  accompanying  the  sale  of 
his  machinery,  stock,  business  and  patents,  that  he  would  not 
engage  in  the  business  of  manufacturing  or  selling  afire-alarm 
or  police  telegraph  machine  and  apparatus,  and  not  enter  into 
competition  with  the  purchasing  company,  either  directly  or 
indirectly,  for  a  period  of  ten  years,  is  good  as  regards  the  let- 
ters patent  and  the  improvements  which  the  inventor  agreed 
to  convey,  but  is  void  in  so  far  as  it  purports  to  bind  the  in- 
ventor not  to  manufacture  or  sell  fire-alarm  or  telegraph  ma- 
chines and  apparatus  under  other  patents  or  under  no  patents.^ 

It  is  still  held,  however,  by  many  courts  that  a  contract  un- 

1  Gramewen  Fire-Alarm  Tel.  Ckx  y.  Large  cities  and  towns  cannot  weU 
Crane  et  aL  (1898),  160  Mas&  50, 35  N.  '  do  without  some  kind  of  fire^ilarm 
K  R98L  In  this  case  the  court  said:  and  police  telegraph  apparatus,  and 
**  To  exclude  a  x)erson  from  manu-  it  is  an  article  of  necessity  for  such 
facturing  or  selling  anywhere  in  the  municipalities.  We  are  of  the  opin- 
United  States  or  in  the  world  ma-  ion  that  under  our  decisions  the  stip- 
chinery  designed  for  certain  pur-  ulation  must  be  pronounced  void  as 
poses,  in  which  that  person  has  ao-  against  public  policy.  If  there  is  to 
quired  great  skill,  may  operate  to  be  a  change  in  the  law,  as  heretofore 
impair  his  means  of  earning  a  living,  many  times  declared  by  this  court, 
The  stipulation  seems  to  us  to  be  we  think  it  is  for  the  legislature  to 
something  more  than  is  reasonably  make  it."  Citing  Pacific  Factor  Ca 
necessary  to  protect  the  plaintiff  v.  Adler  (1891),  90  Cal.  110,  27  Pac.  R. 
in  the  enjoymeut  of  the  property  36;  Taylor  v.  Sourman  (1885),  110  Pa. 
bought.even  if  that  should  be  adopted  St  3, 1  AtL  R  40;  Richardson  v.  Buhl 
as  the  test,  upon  which  we  express  (1889),  77  Mich.  632,  43  N.  W.  R.  1102: 
no  opinion.  The  principal  object  of  Herreshoff  y.  Boutineau  (1890),  17 
the  stipulation  was,  we  think,  to  pre-  R  L  3, 19  AtL  R  712;  Strait  v.  Nat. 
vent  the  manufacture  or  sale  by  the  Harrow  Co.  (1891),  18  N.  Y.  Supp.  224; 
defendant  of  any  instruments  which  Anderson  v.  Jett  (1889).  89  Ky.  375, 
wouldservethe  same  purpose  as  those  12  S.  W.  R  670;  Urmston  v.  White- 
made  and  sold  by  the  plaintiff,  and  legg  (1890),  63  Law  T.  R  (N.  S,)  455; 
thus  to  enable  the  plaintiff  more  Perls  v.  Sealfeld  (1892),  2  Ch.  149. 
completely  to  control  the  market. 
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limited  as  to  territory  is  void  for  that  reason  alone,  and  unless 
it  is  divisible  no  part  of  the  restraint  will  be  enforced.^ 

§  767.  An  agreement  by  the  vendor  of  a  stock  of  dry  goods, 
merchandise  and  fixtures,  together  with  the  transfer  of  a  lease, 
^^  not  to  engage  in  the  dry  goods  business  for  a  term  of  five 
years  from "  the  date  of  the  agreement,  is  unlimited  as  to 
space  and  therefore  cannot  be  enforced.^ 

§  758.  A  contract  whereby  a  certain  firm  sold  the  business 
of  manufacturing  a  certain  yeast-powder,  and  entered  into  an 
agreement  that  for  eight  years  they  would  not  engage  in  the 
manufacture  of  the  same  yeast-powder  or  in  any  branch  of  the 
business,  is  in  general  restraint  of  trade,  and  that  clause  which 
restrained  the  parties  from  engaging  in  any  branch  of  the 
yeast-powder  business  is  void.* 

1  Oamewell  Fire-Alarm  Tel  Ca  ▼.  Alger  ▼.  Thacher   (1837),  19   Pick 

Ciane  et  aL  (1808),  160  Mass.  50,  S5  N.  51 ;  Gilman  v.  DwiRht  (1859),  13  Grs^, 

£.  R  98;  Bishop  V.  Palmer  (1888),  146  356;    Angier   v.   Webber  (1867),   14 

Mass.  469,  16  N.  R  R  299.    In  this  Allen,  211;  Dean  v.  Emerson  (1869), 

case  the  plaintiff,  being  engaged  in  102  Mass.  480;  D wight  t.  Hamilton 

the  roanaftictura  and  sale  of  bed-  (1873),  118  Maaal75;BoutellaT.  Smith 

quilts  and  comfortables,  conveyed  to  (1874),  116  Mass.  Ill ;  Ropes  ▼.  Upton 

the  defendant  his  ''entire  business  (1878),  125  Mas&  258:  Handforth  v. 

plant  and  enterprise  as  a  manufact-  Jackson  (1889),  150  Mass.  149,  22  N.  £1 

urer  of  and  dealer  in  bedquiits  and  R  634;  Lufkin  v.  Frangell  (1895),  8 

comfortables,"  together    with    the  Ohio  (N.  P.),  131. 

good-will  of  the  business  and  all  the  '  Wy lie  v.  Baumgardner  et  al  (1884)^ 

machinery,  implements  and  utensils  97  Ind.  66. 

used  by  him  in  said  business,  and  *  Callahan  v.  Donnelly  (1872),  45  CaL 

agreed  **  that  for  and  during  the  pe-  152.    The  court  said:  **  A  contract  in 

riod  of  five  years  from  the  date  hereof  restraint  of  trade,  and  which  is  not 

he  will  not  either  directly  or  indi-  by  Its  terms  limited  to  the  territory 

rectly,  in  his  own  name  or  in  the  embraced  in  its  operation,  is  not  to 

nameof  any  other  person  or  persons,  be  supported.    .    »    .    A  contract  in 

continue  in,  carry  on,  or  engage  in  restraint  of  trade  must  designate  the 

the  business   of  manufacturing  or  space  within  which  it  is  to  operate 

dealing  in  bedquiits  or  comfortables,  and  must  not  be  unreasonably  ex- 

orof  any  business  of  which  that  may  tended.    Such  contracts,  when  up- 

form  any  part'*  It  was  held  that  this  held,  are  only  in  cases  where  the 

was  clearly  illegal  and  void  as  being  parties  have  restricted  the  territory 

in  restraint  of  trade  because  not  lim-  in  which  they  are  to  operate,  and 

ited  as  to  space.    See  also  Pierce  v.  where  the  court,  in  considering  the 

Fuller  (1811),  8  Mass.  223,  226;  Per-  nature  of  the  business  in  connection 

kins  V.  Lyman  (1818).  9  Mass.  522;  with  the  territorial  limits  assigned. 

Steams  v.  Barrett  (1823),  1  Pick.  443;  is  of  opinion  that  the  designated  lim- 

Palmer  v.  Stebbins  (1825),  3  Pick.  188;  its  are  not  unreasonable  in  extent** 


§§  759, 760.]  IN  AMBBiOA.  823 

§  759.  Contraets  nnlimited  as  to  botb  time  and  territory. 
The  inyentor  of  a  sand-paper  machine  sold  his  interest  in  cer^ 
tain  patents  and  in  the  business  of  a  firm  engaged  in  the  manu- 
facture and  sale  of  his  machines.  In  the  contract  of  sale  he 
agreed  that  he  would  not  thereafter  manufacture,  sell  or  cause 
to  be  sold  any  sand-paper  machines  of  any  description  ''unless 
the  purchaser  of  the  patents  and  business  consented  thereto." 
The  covenant  being  general  and  unrestricted,  and  greater  than 
was  reasonably  necessary  to  protect  the  purchaser  in  the  enjoy- 
ment of  the  rights  and  business  purchased,  was  held  to  be  void.^ 

§  760.  A  contract  made  by  an  inventor  of  a  certain  process 
of  manufacture  in  a  business  which  was  not  local,  that  he  would 
not  at  any  time  do  anything  to  injure  the  business,  and  that 
he  would  not  at  any  time  ''  aid,  assist  or  encourage  in  any  man- 
ner any  competition  against  the  same,"  is  valid  and  binding  in 
view  of  the  nature  of  the  business  and  the  extent  of  the  trade, 
notwithstanding  it  is  unlimited  as  to  time  or  place.^ 

1  Berlin  Machine  Works  v.  Perry  Mexico,  or  at  any  point  in  the  eastern 
(1888X  71  Wis.  495,  88  N.  W.  R.  82.  hemisphere,  although  the  complaint 
"The  prohibition  is  not  qualified  or  shows  tbat  the  plaintiff's  business, 
limited  by  time,  place  or  ciroum-  assigned  to  it  by  Mather,  is  confined 
stance.  It  is  as  general  and  compre-  to  the  United  States.  Again,  should 
hensive  as  can  be  expressed  by  Ian-  the  plaintiff  abanJon  its  business,  and 
guage.  It  has  no  relation  to  the  sale  should  the  manufacture  and  sale  of 
of  a  busineaB  secret,  or  any  infringe-  machines  under  the  patents  thus 
ment  of  a  trade-mark  or  patent.  The  sold  by  defendant  to  Mather  cease 
law  undoubtedly  is  that  the  covenant  entirely,  it  would  stiU  be  a  breach  of 
under  consideiation.  prima  facie  at  the  covenant  were  the  defendant  to 
least,  is  void,  and  will  be  so  held  on  manufacture  and  sell  a  sand-papering 
demurrer  unless  the  party  asserting  machine  in  any  place,  although  it  did 
its  validity  has  averred  facts  in  his  not  infringe  any  of  such  patenta 
complaint  from  which  the  court  can  Furthermore,  the  covenant  does  not 
say  the  restriction  is  not  larger  than  limit  the  prohibition  to  such  ma- 
is  reasonably  necessary  for  the  pro-  chines  as  would  or  might  come  in 
tection  of  Mather  in  the  enjoyment  competition  with  Mather*8  business. 
of  the  business  and  patents  he  pur-  The  defendant  might  be  able  to  in- 
chased  of  the  defendant.  If  it  ex-  vent  a  sand-papering  machine  appli- 
tends  beyond  that  it  is  unreasonable  cable  to  uses  to  which  those  made  by 
and  the  covenant  is  void.  In  view  Mather  and  the  plaintiff  were  not 
of  the  averments  of  the  complaint  adapted.  What  reason  can  there  be 
we  think  the  restriction  does  ex-  for  restricting  him  from  doing  so,  if 
tend  far  beyond  that  limit  It  would  he  is  not  in  competition  with  the 
be  a  breach  of  the  covenant  were  the  business  he  sold  to  Mather?  We  per- 
defendant  to  manufacture,  sell  or  ceive  non&" 

cause  to  be  sold  any  kind  of  sand-  >  Morse  Twist  Drill  &  Machine  Ca 

papering   machines  in  Canada   or  v.  Morse  (1869),  108  Ma8&  7a 
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§  761  •  Contracts  reasonable  as  to  both  time  and  territory. 

Certain  parties  owning  and  operating  a  livery-stable  sold  the 
personal  property  used  in  the  business,  and  in  consideration  of 
the  purchase  made  a  written  contract  with  the  purchasers  "not 
to  start  or  run  a  livery -stable  in  the  property  now  known  as 
the  Johnson  livery-stable,  on  the  east  side  of  Morgan  street,  in 
Eushville,  Indiana,  or  permit  said  property  to  be  used  for  such 
purpose  during  the  term  of  their  lease  of  said  stable,  the  same 
being  five  years  from  the  1st  day  of  January,  1881 ;  and  in  case 
they  should  do  so,  or  in  any  way  violate  this  agreement,  the 
said  Johnson  Bros,  agree  to  forfeit  and  pay  to  said  Gwinn  & 
Gray  and  Hinchman  the  sum  of  $2,500  as  liquidated  damages 
for  any  breach  of  said  agreement."  Such  contract  is  upon  suflS- 
cient  consideration  and  valid,  and  the  damages  named  therein 
are  liquidated  damages  and  not  a  penalty.^  "  The  restraint  of 
trade  imposed  by  the  contract  was  not  unreasonable.  The 
restraint  was  merely  partial,  and  applied  to  a  very  narrow 
space  —  a  particular  business  stand.  By  the  contract,  as  shown 
by  two  paragraphs  of  the  complaint,  the  restraint  was  confined 
to  the  duration  of  the  terra  of  a  lease  extending  to  a  certain 
date;  and  according  to  the  form  shown  by  one  paragraph  of 
the  answer,  the  restraint  was  to  continue  as  long  as  the  lease 
should  last,  or  as  long  as  the  plaintiffs  and  Hinchman  should 
be  engaged  in  the  livery  business.  The  restraint  was  not  more 
extensive  than  the  purchasers  had  a  right  to  require  for  their 
protection." 

Where  a  practicing  physician  sells  his  house  and  lot  and 
practice,  and  binds  himself  not  to  establish,  nor  to  attempt  to 
establish,  a  medical  practice  within  a  certain  township  or  within 
six  miles  of  his  then  residence,  the  restraint  is  reasonable  and 
will  be  enforced.* 

1  Johnson  et  aL  v.  Gwinn  et  aL  Webb  (1833X  1  Ed w.  Ch.  604;  Jenkins 

(1884),  100  Ind.  460.  v.  Temples  (1809),  89  Ga.  655;  Hursen 

^Lynn  v.  Sigsbee  (1873),  67  la  75.  v.  Gavin  (1895),  59  IIL  Ap.  66;  Id. 

The  contracts   in   the    following  (1896),  162  III  877,  44  N.  E.  R  785; 

cases  were  sustained  as  containing  Hedge  et  aL  ▼.  Lowe  (1877),  47  Iowa, 

reasonable   limitations   as  to  both  137;    Arnold    Bro&  v.  Kreutzer   & 

time  and  territory:  Boyce  v.  Watson  Wasen  (1885),  67  Iowa,  214,  25  N.  W. 

et  aL  (1893),  52  lU.  Ap.  861 ;  Pyke  v.  R.  13a 

Thomas  (1817),  7  Ky.  486;  Pierce  v.        Decisions  sustaining  contracts  in 

Woodward  (1828),  6  Pick.  206;  Nobles  restraint  of  trade  which  cover  paiv 

Y.  Bates  (1827),  7  Ck>w.  807;  Noah  ▼.  ticular  cities  or  towns  or  small  local- 
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§  763.  Later  decisions  by  supreme  coart  of  United  States. 

The  supreme  court  of  the  United  States  has  said  that  in  con- 
sidering contracts  in  restraint  of  trade  the  public  welfare  is 
considered  first,  and  if  it  be  not  involved  and  the  restraint  im- 
posed upon  the  party  bound  is  not  greater  than  the  protection 
the  other  party  requires,  the  contract  may  be  sustained;  the 
question  being  whether,  under  the  particular  circumstances  of 
the  case  and  in  the  nature  of  the  particular  contract  involved, 
the  contract  is  or  is  not  unreasonable.^ 

A  contract  between  a  railroad  company  and  a  palace-car 
company,  whereby  the  latter  company  was  to  have  the  exclu- 
sive right  for  fifteen  years  to  furnish  drawing-room  and  sleeping- 
cars  on.  all  passenger  trains  of  the  railroad  company,  the  rail- 
road company  binding  itself  not  to  contract  with  any  other 
company  to  run  the  same  class  of  cars  over  its  lines  during 
that  period,  is  not  in  restraint  of  trade  and  may  be  enforced.* 
In  this  case  the  supreme  court  said:  "  It  is  assigned  for  error 

ities  are  almost  innumerable.  Such  (1811),  8  Mas&  228;  Pierce  t.  Wood- 
contracts  are  usually  made  in  con-  ward  (1828),  28  Mass.  206:  Dean  v. 
neotion  with  the  sale  of  some  busi-  Emerson  (1869),  102  Mass.  480;  Hand- 
ness  or  industry  or  practice.  Among  forth  v.  Jackson  (1880),  150  Mas&  149» 
the  decisions  are  the  following:  22  N.  R  R.  634;  Peltz  et  al.  v.  Eichele 
More  &  Handley  Hardware  Ca  v.  (1876),  62  Mo.  171;  Webster  v.  Bugs 
Towers  Hardware  Ca  (1888),  87  Ala.  (1881),  61  N.  H.  40;  Daly  v.  Smith 
206, 6  a  R  41 ;  California  Steam  Nav.  ( 1874),  88  N.  Y.  Super.  Ct  (6  Jones  & 
Ca  V.  Wright  (1856),  6  CaL  259;  Ellis  &)  158,  49  How,  Praa  150;  Sander  v. 
&  Palmer  v.  Jones  &  Co.  (1876),  56  HoflPman  (1875),  39  N.  Y.  Super.  Ct 
GkL  504;  Goodman  v.  Henderson  (7  Jones  &  S.)  807;  Dethlefs  ▼.  Tam- 
(1877),  58  Ga.  567;  Talcott  v.  Brackett  sen  (1878),  7  Daly,  354;  Bingham  v. 
(1879),  5  ni.  ApL  60;  Stewart  v.  Chal-  Maigne  (1885),  52  N.  Y.  Super.  Ct.  (20 
laoombe  &  Ramsey  (1882),  11  111.  Ap.  Jones  &  S,)  90; 'Thomas  v.  Miles 
379;  Smith  v.  Leady  (1893),  47  IlL  (1854),  3  Ohio  St  274:  Empson  v.  Bis- 
Ap.  441;  Bowser  et  al.  v.  Bliss  et  al.  singer  (Com.  PL,  1883),  9  Wkly,  Law 
{IS45\  7  Blackf.  344;  Harrison  et  al.  BuL  86;  George  &  Chapman  v.  East 
v.Lockhart(1865),25Ind.ll2;Studa-  Tenn.  Coal  Ck).  (1885),  83  Tenn.  (15 
baker  et  aL  v.  White  (1869),  31  Ind.  Lea),  455;  Fairbank  v.  Leary  (1876), 
211;  Eisel  v.  Hayes  (1895),  141  Ind.  40  Wis.  637;  Washburne  v.  Dosch 
41,  40  N.  E  R  119;  Grundy  v.  Ed-  et  al.  (1887),  68  Wis.  436,  32  N.  W,  R 
wards  (1832),  30  Ky.  368;  Western  551. 

District  Warehouse  Ca   v.  Hobson  ^  Gibbs  v.  ConsoL  Gas  Ca  of  Balti- 

(1895),  96  Ky.  550,  29  S.  W.  R  308;  more  (1888),  130  U.  &  396,  9  Sup.  Ct 

DaTis  V.  Brown  (1895),  98  Ky.  475,  32  R  5.-)3. 

&  W.  R  614;  Whitney  v.  Slayton  2  Chicago,  St  L.  etc.  R  R  Co.  v. 

(1855),  40  Ma  224;  Guerand  v.  Dande-  Pullman  Southern  Car  Co.  (1890),  139 

let  (1870),  32  Md.  561;  Pierce  v.  Fuller  U.  a  79, 11  Sup.  Ct  R  490. 
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that  the  court  ref  ased  to  instruct  the  jury  that  the  agreement 
sued  on  was  void  as  against  public  policy,  because  of  the  ex- 
clusive rights  given  to  the  plaintiff  for  the  term  of  fifteen  years 
in  refipect  to  drawing-room  and  sleeping-cars  furnished  by  it 
to  the  defendant,  supplemented  by  the  stipulation  that  the  de- 
fendant would  not  ^  contract  with  any  other  party  to  run  the 
said  class  of  cars  on  and  over  said  lines  of  road  during  said 
period  of  fifteen  years; '  and  because  the  law  will  not  permit 
individuals  to  oblige  l^hemselves  by  a  contract,  when  the  thing 
to  be  done  or  omitted  is  injurious  to  the  public.^  Such  a  con- 
tract, it  is  argued,  is  in  general  restraint  of  trade.  The  author- 
ities cited  in  support  of  this  contention  have  no  application  to 
such  a  contract  as  the  one  before  us.  The  defendant  was  under 
a  duty,  arising  from  the  public  nature  of  its  employment,  to 
furnish  for  the  use  of  passengers  on  its  lines  such  accommoda- 
tions as  were  reasonably  required  by  the  existing  conditions  of 
passenger  traffic.  Its  duty  as  a  carrier  of  passengers  was  to 
make  suitable  provisions  for  their  comfort  and  safety.  Instead 
of  furnishing  its  own  drawing-room  and  sleeping-cars,  as  it 
might  have  done,  it  employed  the  plaintiff,  whose  special  busi- 
ness was  to  provide  cars  of  that  character,  to  supply  as  many 
as  were  necessary  to  meet  the  requirements  of  travel.  It  thus 
used  the  instrumentality  of  another  corporation  in  order  that 
it  might  properly  discharge  its  duty  to  the  public.  So  long  as 
the  defendant's  lines  were  supplied  with  the  requisite  number 
of  drawing-room  and  sleeping-cars  it  was  a  matter  of  indiffer- 
ence to  the  public  who  owned  them.^  We  cannot  perceive  that 
such  a  contract  is  at  all  in  restraint  of  trade.  The  plaintiff  was 
at  liberty,  so  far  as  the  contract  was  concerned,  to  make  sim- 
ilar arrangements  for  the  accommodation  of  passengers  on  all 
other  railroads  in  the  country,  even  those  that  are  rivals  or 
competitors  in  business  with  the  defendant.  It  is,  however,  a 
fundamental  condition  in  all  such  contracts  that  their  provisions 
must  not  be  injurious  to  the  public.  As  said  by  this  court  in 
Cherokee  Nation  v.  Kansas  Ey.  Co,^  a  railroad  is  a  public  high- 
way established  primarily  for  the  convenience  of  the  people  and 

1  Citing  Oregon  Steam  Nav.  Ca  v.       <  Citing  Express  Cases  (1886),  117 
Winsor  (1873),  20  Wall  64;  Chappel    U.  &  1,  24,  25,  6  Sup.  Ct  R.  542. 
V.  Brockway  (1839),  21  Wend.  157.  >  (1800),  135  U.  a  641,  657, 10  &  Ct 

B.065w 
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to  subserve  public  ends.  A  railroad  corporation  caTinot,  there- 
fore, without  the  sanction  of  the  goTemment  creating  it,  make 
any  agreement  that  militates  against  the  public  convenience,  or 
that  will  defeat  the  public  objects  for  which  it  was  established. 
If  the  contract  in  suit  was  liable  to  objection  upon  these  grounds, 
a  different  question  would  be  presented  for  our  determination* 
But  we  are  of  opinion  that  public  policy  did  not  forbid  the 
railroad  company  from  employing  the  Pullman  Southern  Car 
Company  to  supply  drawing-room  and  sleeping-cars  to  be  used 
by  its  passengers,  and,  as  a  means  of  inducing  the  plaintiff  to 
perform  this  public  service  and  to  incur  the  expense  and  hazard 
incident  thereto,  from  giving  it  an  exclusive  right  to  furnish 
cars  for  that  purpose.  The  defendant  did  not,  by  such  an 
agreement,  abandon  the  duty  it  owed  to  the  public ;  for  the 
cars  so  furnished,  while  in  its  possession  and  use,  became,  as 
between  it  and  its  passengers,  its  own  cars,  subject  to  such 
regulations  as  it  might  properly  establish  for  the  comfort  and 
safety  of  passengers  on  its  trains.^  And  the  contract  is  to  be 
interpreted  in  view  of  the  condition,  implied  by  law,  that  the 
plaintiff  should  furnish  cars  not  only  adequate  and  safe,  but 
sufficient  in  number  for  the  use  of  the  public  desiring  to  travel 
over  the  defendant's  roads.  These  conditions  exist  independ- 
ently of  the  particular  clause  giving  the  railroad  company  the 
option  to  terminate  the  agreement  at  the  end  of  five  or  eight 
or  eleven  years.  Being  imposed  by  law,  as  necessary  to  the 
public  interests,  they  could  not  be  dispensed  with  by  agree- 
ment of  the  parties.  The  designation  of  particular  periods  of 
time,  at  the  end  of  either  of  which  the  defendant  might,  of 
right  and  upon  notice,  terminate  the  agreement,  did  not  tie 
its  hands  so  that  it  could  not  continuously  discharge  its  duty 
to  the  public  in  respect  to  the  adequacy  or  safety  of  cars  in 
which  it  conveyed  passengers.  The  stipulation,  therefore,  that 
the  plaintiff,  not  being  in  default,  should  have  the  exclusive 
right  for  fifteen  years  to  furnish  drawing-room  and  sleeping- 
cars  for  the  defendant's  use,  and  that  the  defendant  should  not, 
during  that  period,  contract  for  cars  of  that  kind  with  any 
other  party,  rightly  construed  is  not  unreasonable,  and,  prop- 
erly performed,  will  promote  the  convenience  of  the  public,  in 
that  it  enables  the  defendant  to  have  on  its  lines,  at  all  times, 

1  Pennsylvania  Ca  t.  Boy  (1880),  102  U.  8L  451,  457. 
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and  as  the  requirements  of  travel  demand,  drawing-room  and 
sleeping-cars  for  use  by  passengers.  It  is  a  stipulation  that 
does  not  interfere  in  any  degree  with  its  right  and  duty  to  dis- 
regard the  contract  whenever  the  plaintiff  fails  in  furnishing 
cars  that  are  adequately  safe  and  sufficient  in  number  for  the 
travel  on  defendant's  lines.  The  suggestion  that  the  agree- 
ment is  void  upon  grounds  of  public  policy,  or  because  it  is  in 
general  restraint  of  trade,  cannot,  for  the  reasons  stated,  be 
sustained.  Besides,  it  is  not  clear  that  the  agreement  is  so  far 
indivisible  that  the  stipulation  giving  the  plaintiff  the  exclusive 
rights  in  question,  and  binding  the  defendant  not  to  make  sim- 
ilar contracts  with  other  parties  for  drawing-room  and  sleep- 
ing-cars to  be  used  on  its  lines,  cannot  be  separated  from  the 
other  provisions.  If  that  stipulation  were  held  to  be  void  upon 
the  grounds  suggested,  we  should  be  inclined  to  hold  that,  as 
between  the  parties,  the  provision  making  the  railroad  com- 
pany liable  for  loss  or  damage,  arising  from  casualty  or  acci- 
dent, to  the  plaintiff's  cars,  while  in  the  possession  of  and 
subject  to  use  by  the  defendant,  remained  in  force." 

§763.  Diamond  Match  Company  v.  Boeber  (1887).'— In 
this  case  the  defendant  was  engaged  in  the  manufacture  of 
matches  in  the  state  of  New  York,  and  the  sale  of  the  same 
throughout  the  various  states  and  territories  of  the  Union.  He 
sold  his  factory,  stock,  fixtures,  trade-marks  and  good-will  to 
the  Diamond  Match  Company,  and  covenanted  that  he  would 
not  at  any  time  within  ninety-nine  years  engage  in  the  manu- 
facture and  sale  of  matches, —  unless  in  the  service  of  the  pur- 
chasing company, —  within  any  of  the  states  and  territories  of 
the  Union  except  Nevada  and  Montana;  he  executed  a  bond 
with  a  penalty  of  $15,000  as  liquidated  damages  in  case  of  a 
breach  of  the  covenant. 

The  conspicuous  features  of  this  broad  contract  are  the  fol- 
lowing: 1.  The  territory  covered  embraces  the  entire  United 
States  except  the  state  of  Nevada  and  the  territory  of  Montana, 
which,  so  far  as  the  match  trade  was  concerned,  were  compar- 
atively unimportant.  2.  The  time  covered  is  ninety-nine  years, 
which,  so  far  as  Eoeber  himself  was  concerned,  extended  be- 
yond his  life-time  and  therefore  was  unlimited. 

The  exception  of  Nevada  and  Montana  was  plainly  an  at- 

1106  N.  Y.  473,  13  N.  K  R  419. 
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tempt  to  evade  the  rule  of  law  heretofore  referred  to,  that  a 
contract  in  restraint  of  trade  covering  the  entire  country  is 
void  for  that  reason  alone.  Notwithstanding  the  obvious  in- 
tent of  this  exception,  the  court  of  appeals  of  New  York  soberly 
and  with  great  seriousness  discussed  the  effect  of  the  excep- 
tion, holding  that  it  was  impossible  to  say  that  it  was  merely 
colorable. 

Inasmuch  as  this  decision  is  the  leading  American  case  in 
support  of  the  modern  rule,  and  is  frequently  cited,  it  is  im- 
portant to  follow  the  reasoning  of  the  court  somewhat  closely. 

The  fundamental  propositions  underlying  the  conclusions 
reached  are  as  follows: 

1.  It  is  an  encouragement  to  industry  and  enterprise  that 
a  man  shall  be  allowed  to  dispose  of  the  good-will  of  his  busi- 
ness and  the  fruits  of  his  industry  upon  the  best  terms  he  can. 
Public  policy  and  the  interest  of  society  favor  the  utmost  free- 
dom of  contract  within  the  law,  and  require  that  business  trans- 
actions should  not  be  trammeled  by  unnecessary  restrictions. 
The  tendency  of  recent  decisions  is  in  the  direction  of  relaxing 
the  rigor  of  the  doctrine  that  all  contracts  in  general  restraint 
of  trade  are  void,  irrespective  of  the  special  circumstances. 

2.  If  a  man's  business  extends  over  an  entire  continent  and 
he  sells  the  same,  public  policy  does  not  forbid  his  giving  with 
the  sale  a  restraining  contract  co-extensive  with  the  business 
which  he  sells.^ 

1  The  cx>urt  said:  **  Steam  and  elec-  sons  who  desire  to  unite  their  capital 
tricity  have,  for  the  purposes  of  trade  or  skiU  in  business,  leaving  a  free 
and  commerce,  almost  annihilated  field  to  all  others  who  desire  for  the 
distance,  and  the  whole  world  is  now  same  or  similar  purposes  to  clothe 
a  mart  for  the  distribution  of  the  themselves  with  a  corporate  char- 
products  of  industry.  The  great  dif-  act«r.  The  tendency  of  recent  adju- 
fusion  of  wealth  and  the  restless  ao-  dications  is  marked  in  the  direction 
tivity  of  mankind  striving  to  better  of  relaxing  the  rigor  of  the  doctrine 
their  condition  has  greatly  enlarged  that  all  contracts  in  general  restraint 
the  field  of  human  enterprise  and  of  trade  are  void  irrespective  of  spe- 
created  a  vast  number  of  new  indus-  cial  circumstances.  Indeed,  it  has 
tries,  which  give  scope  to  ingenuity  of  late  been  denied  that  a  hard-and- 
and  employment  for  capital  and  fast  rule  of  that  kind  has  ever  been 
labor.  The  laws  no  longer  favor  the  the  law  of  England.  Bousillon  v. 
granting  of  exclusive  privileges,  and,  RousUlon  (1880),  14  L.  R  Ch.  Di  v.  851. 
to  a  great  extent,  business  corpora-  The  law  has,  for  centuries,  permitted 
tions  are  practically  partnerships  contracts  in  partial  restraint  of  trade, 
and  may  be  organized  by  any  per-  when  reasonable;  and  in  Homer  v. 
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3.  Where  the  restraint  is  general,  but  at  the  same  time  it  is 
only  co-extensive  vrith  the  interest  to  be  protected  and  with 
the  benefit  meant  to  be  conferred,  there  is  no  good  reason  why 
the  contract  is  not  as  reasonable  as  when  the  interest  is  partial 
and  there  is  a  corresponding  partial  restraint. 

Such  covenants  operate  simply  to  prevent  the  party  bound 
from  engaging  in  the  business  which  he  sells,  so  as  to  protect 
the  purchaser  in  the  enjoyment  of  what  he  has  purchased.  To 
the  extent  that  the  vendor  is  prevented  from  carrying  on  the 
particular  trade  the  community  is  deprived  of  any  benefit  it 
might  derive  from  his  entering  into  competition;  but  the  busi- 
ness is  open  to  all  others,  and  there  is  little  danger  that  the 
public  will  suffer  harm  from  lack  of  persons  to  engage  in  a 
profitable  industry.  Such  contracts  do  not  create  monoix>Iies ; 
they  do  not  confer  special  or  exclusive  privileges.  If  contracts 
in  general  restraint  of  trade,  where  the  trade  is  general,  are 
void  as  tending  to  monopolies,  contracts  in  partial  restraint, 
where  the  trade  is  local,  are  subject  to  the  same  objection,  be- 
cause they  deprive  the  local  community  of  the  services  of  the 
covenantor  in  the  particular  trade  or  calling,  and  prevent  his 
becoming  a  competitor  with  the  covenantee. 

4.  There  is  no  rule  of  law  which  makes  the  motive  of  the 
party  bound  the  test  of  the  validity  of  the  contract. 

5.  A  party  may  legally  purchase  the  trade  and  business  of 
another  for  the  very  purpose  of  preventing  competition,  and  the 
validity  of  the  contract,  if  supported  by  a  consideration,  will 
depend  upon  its  reasonableness  as  between  the  parties.  Com- 
binations between  producers  to  limit  production  and  enhance 
prices,  wherever  they  are  unlawful,  stand  on  a  different  footing. 

6.  While  it  cannot  be  said,  in  view  of  the  present  state  of  the 
authorities,  that  the  early  doctrine  that  contracts  in  general 
restraint  of  trade  are  void,  without  regard  to  circumstances, 
has  been  abrogated,  still  it  is  manifest  that  it  has  been  much 
weakened,  and  the  foundation  upon  which  it  was  originally 
placed  has  been  removed,  to  a  considerable  extent  at  least,  by 
the  change  of  circumstances. 

Graves  (1831),  7  Bing.  785,  Chief  Jus-  whom  it  is  given,  and  not  so  large  as 

tice  Tiadal  considered  a  true  test  to  to  interfere  with  the  interests  of  the 

be  'whether  the  restraint  is  such  public.*"     Diamond  Match   Ca  v. 

only  as  to  afford  a  fair  protection  to  BoebeTi  8upr€U 
the  interests  of  the  party  in  favor  of 
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7.  The  role  that  a  contract  in  restraint  of  trade  depends  upon 
state  lines  was  an  arbitrary  rnle.^ 

§  764.  Contract  corering  86?en  states  for  a  period  of  flye 
years  Told. — It  is  interesting  to  compare  the  opinion  of  the 

1  "The  covenant  in  the  present  case  within  no  such  limit  The  country, 
is  partial  and  not  general  It  is  prao-  as  a  whole,  is  that  of  which  we  are 
ticaUy  limited  as  to  time,  but  this,  citizens,  and  our  duty  and  allegiance 
under  the  authorities,  is  not  an  ob  jeo-  are  due  both  to  the  state  and  nation, 
tion,  if  the  contract  is  otherwise  good.  Nor  is  it  true,  as  a  general  rule,  that 
Ward  ▼.  Byrne  (1839),  5  M.  &  W.  548;  a  business  established  here  cannot 
Mumford  v.  Gething  (1859),  7  C.  R  (N.  extend  beyond  the  state,  or  that  it 
S.)  303, 317.  It  is  limited  as  to  space,  may  not  be  successfully  established 
since  it  excepts  the  state  of  Nevada  outside  of  the  stata  There  are  trades 
and  the  territory  of  Montana  from  and  employments  which,  from  their 
its  operation,  and  therefore  is  a  par-  nature,  are  localized;  but  this  is  not 
tial  and  not  a  general  restraint,  un-  true  of  manufacturing  industries  in 
lees,  as  claimed  by  the  defendant,  the  general  We  are  unwilling  to  say 
fact  that  the  covenant  applies  to  the  that  the  doctrine  as  to  what  is  a  gen- 
whole  of  the  state  of  New  York  con-  eral  restraint  of  trade  depends  upon 
stitutes  a  general  restraint  within  state  lines,  and  we  cannot  say  tbat 
the  authoritie&  In  Chappel  v.  Brock-  the  exception  of  Nevada  and  Mon- 
way  (1839X  21  Wend.  157,  Bconson,  J^  tana  was  colorable  merely.  The  rule 
in  stating  the  general  doctrine  as  to  itself  is  arbitrary,  and  we  are  not 
contracts  in  restraint  of  trade,  re-  disposed  to  put  such  a  construcfcion 
marked  that  'contracts  which  go  to  upon  this  contract  as  will  make  it  a 
the  total  vestiaint  of  trade,  as  that  a  contract  in  general  restraint  of  trade, 
man  wiU  not  pursue  his  occupation  when  upon  its  face  it  is  only  partial 
anywhere  in  the  state,  are  void.*  The  The  case  of  Oregon  Steam  Co.  v.  Win- 
contract  under  consideration  in  that  sor  (1873',  87  U.  &  64,  supports  the 
case  was  one  by  which  the  defendant  view  that  a  restraint  is  not  neces- 
agreed  not  to  run  or  be  interested  in  sarily  general  which  erabiaces  an  en- 
a  Una  of  packet  boats  on  the  canal  tire  state.  The  defendant  entered 
between  Rochester  and  Buffala  The  into  the  covenant  as  a  consideration 
attention  of  the  court  was  not  called  In  part  of  the  purchase  of  his  prop- 
to  the  point  whether  a  contract  was  erty  by  the  Swift  &  Courtney  & 
partial  which  related  to  a  business  Beecher  Compcmy,  presumably  be- 
extending  over  the  whole  country,  cause  he  considered  it  for  his  advan- 
and  which  restrained  the  carrying  on  tage  to  make  the  sale.  He  realized  a 
of  bmineas  in  the  state  of  New  York,  large  sum  in  money,  and  on  the  com- 
but  excepted  other  states  from  its  pletion  of  the  transaction  became 
openktion«  The  remark  relied  upon  interested  as  a  stockholder  in  the 
was  obiter,  and  in  reason  cannot  be  very  business  which  he  had  sold, 
considered  a  decision  upon  the  point  We  are  of  opinion  that  the  covenant, 
suggested.  We  are  of  the  opinion  being  supported  by  a  good  considera- 
tfaat  the  contention  of  the  defendant  tion,  and  constituting  a  partial  and 
is  not  sound  in  principle,  and  should  not  a  general  restraint,  and  being,  in 
not  be  sustained.  The  boundaries  of  view  of  the  circumstances  disclosed, 
the  states  are  not  those  of  trade  and  reasonable,  is  valid  and  not  void.'* 
commerce,  and  business  is  restrained  Diamond  Match  Ca  v.  Roeber,  supra. 
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supreme  court  of  Michigan  ^  in  a  case  wherein  a  contract  cov- 
ering five  states  for  a  period  of  five  years  was  held  void,  with 
the  decision  of  the  New  York  court  of  appeals  in  the  Diamond 
Match  Co.  case.  In  the  Michigan  case  a  domestic  firm  sold 
out  its  business  of  manufacturing  woodenware  to  an  Illinois 
corporation,  and  agreed  "  not  to  become  engaged  in  the  man- 
ufacture of  tubs  and  pails  during  the  next  five  years  in  the 
states  of  Michigan,  Wisconsin,  Illinois,  Minnesota,  Iowa,  Mis- 
souri, Indiana  and  Ohio,  or  allow  their  property  at  St.  Louis, 
Mich.,  to  be  used  for  that  purpose,  nor  to  sell  said  property  to 
any  one  for  that  business,  except  by  the  consent  of  said  second 
parties;  and  in  case  any  of  the  parties  of  the  first  part  violate 
this  agreement,  they  do  hereby  agree  to  pay  to  said  second 
party  $2,000  for  damages  for  violating  this  contract."  On  a 
bill  to  enjoin  the  Michigan  parties  from  carrying  on  a  business 
in  violation  of  the  contract  a  demurrer  was  filed,  and  it  was 
urged  that  the  contract  was  against  public  policy  and  void.^ 
After  reviewing  the  earlier  Michigan  cases  the  supreme  court 
said:  ^'Here  a  large  manufacturing  business  had  been  estab- 
lished, and  presumably  it  gave  employment  to  quite  a  num- 
ber of  people.  By  the  contract  these  people  are  thrown  out 
of  employment  and  deprived  of  a  livelihood,  and  no  other  of 
the  citizens  of  Michigan  are  called  in  to  take  their  places.  The 
business  is  no  longer  to  be  carried  on  here,  but  is  removed  out 
of  the  state.  The  parties  are  not  only  bound  by  the  contract, 
if  valid,  not  to  manufacture  here  for  a  period  of  five  years,  but 
in  seven  other  of  the  states  of  the  great  northwest  teeming 
with  its  millions  of  people.  If  the  complainant  could  enforce 
this  contract  against  Starkey,  Ferris  and  Olmsted,  and  shut  the 
doors  of  that  shop,  and  prohibit  their  again  opening  them  for 
five  years  in  any  one  of  those  states,  they  could  as  well  make 
valid  and  binding  contracts  to  shut  the  shop  of  every  manu- 

1  Western  Woodenware   Ass*n  v.  Mich.  15;  Beal  v.  Chase  et  aL  (1875X 

Starkie  et  aL  (1890).  84  Mich.  76,  47  31  Mich.  490;  Doty  v.  Martin  (1875), 

N.  W.  R  604.    In  the  course  of  its  32  Mich.  462;  CasweU  et  aL  t.  Gibbs 

opinion  the  court  attempts  to  distin-  (1876),  33  Mich.  831 ;  Grow  t.  Selig- 

guish  the  case  before  it  from  Hub-  man  (1882),  47  Mich,  607,  11  N.  W.  R. 

bard  v.  Miller  (1873),  27  Mich.  15.  and  404;  Watrous  v.  Allen  (1885),  57  Mich. 

Beal  V.  Chase  (1875),  31  Mich.  490.  362,  24  N.  W.  R.  104;  Sternberg  v. 

>  Counsel  for  complainants  relied  O'Brien  (1891),  48  N.  J.  £q.  370,  22 

upon  the  following  Michigan  decis-  AtL  R,  84dL 
ions:   Hubbard  ▼.  MiUer  (1873),  27 
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facturing  institution  in  the  state,  and  in  the  other  seven  states, 
and  compel  the  parties  now  owning  and  operating  them  to  re- 
main out  of  business  for  a  term  of  years,  and  hold  the  doors  of 
these  shops  shut  during  such  period ;  for  the  contract  which 
complainant  seeks  to  enforce  provides  that  these  parties  shall 
not  allow  their  property  to  be  again  used  for  that  purpose 
within  the  time  limited,  nor  sell  it  to  any  one  for  that  busi- 
ness, except  by  consent  of  the  complainant,  and  this  under  a 
penalty  of  $2,000.  ...  In  the  present  case  the  defend- 
ants Starkey,  Ferris  and  Olmsted  were  not  only  to  remain  out 
of  such  business  for  the  full  time  specified,  but  the  premises 
which  had  been  used  to  carry  on  the  manufacturing  by  them, 
though  not  sold  and  conveyed  under  the  contract,  could  not 
be  again  used  for  such  time  by  them  or  any  other  party  for 
the  same  business.  I  do  not  think  it  needs  the  citation  of  au- 
thorities to  show  that  contracts  of  this  nature  have  frequently 
been  condemned  by  the  courts,  and  held  void  as  unreasonable 
restraints  of  trade,  and  therefore  void  on  the  ground  of  public 
policy." 

The  court  based  its  conclusion  upon  the  old  doctrine  that  a 
contract  in  restraint  of  trade  which  covers  an  entire  state  is 
void.  It  would  be  singular  indeed  if  a  manufacturing  concern 
doing  business  in  Indiana,  for  instance,  could  not  purchase  the 
plant,  business  and  good-will  of  a  competing  concern  doing 
business  in  the  state  of  Michigan.  It  frequently  happens  that 
cities  and  towns  are  located  upon  state  lines,  and  it  would  be 
an  extraordinary  doctrine  which  prohibited  a  manufacturing 
company  on  one  side  of  a  street,  which  marked  the  state  line, 
from  buying  the  plant,  business  and  good-will  of  a  competing 
concern  on  the  opposite  side  of  the  street,  and  binding  that 
concern  to  not  do  business  in  either  state. 

In  the  Michigan  case  the  court  does  not  discuss  either  the 
nature  of  the  business  or  the  reasonableness  of  the  restriction 
in  the  light  of  the  character  of  the  business.  For  aught  that 
appears,  the  restriction  covering  the  state  of  Michigan  and  five 
other  states  is  no  more  than  is  reasonably  necessary  to  protect 
the  Illinois  corporation  in  the  enjoyment  of  the  business  and 
good- will  purchased. 

§  765.  Contracts  between  grantor  and  grantee. —  It  is  com- 
petent for  a  grantor  to  attach  covenants  and  conditions  to  the 
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sale  of  land  which  will  restrain  his  grantee  from  using  the  land 
for  purposes  in  competition  with  the  grantor's  interest,  and 
even  where  these  agreements  are  not  so  drawn  as  to  follow  the 
land  they  are  good  as  against  subsequent  grantees  with  notice. 
A  bond  by  a  grantee  not  to  permit  a  warehouse  or  place  for 
shipping  goods  to  be  erected  upon  the  premises  is  binding.' 
So  also  a  covenant  in  a  conveyance  that  no  trade  or  mercan- 
tile business  shall  be  carried  on  upon  the  premises  may  be  en- 
forced against  assigns  with  notice.'  A  restriction  that  a  town 
lot  shall  not  be  used  as  a  tavern  is  valid.' 

§  766.  Where  a  grantor  of  premises  was  engaged  in  a  cer- 
tain business  near  by,  and  his  grantee  entered  into  an  agree- 
ment binding  himself  in  general  terras  for  a  term  of  years 
not  to  engage  in  the  same  business  as  his  grantor,  or  to  do  an}^- 
thing  that  will  conflict  with  the  grantor's  business,  such  agree- 
ment is  limited  to  the  immediate  locality  and  valid/    And 

1  Robbing  ▼.  Webb  (1880),  68  Ala.  which  it  was  appurtenant  Hiey  re- 
Sdd.  aUy  constitute  but  one  transaction, 

2  Morris  &  Morris  v.  Tuskaloosa  and  should  be  read  together.  It  has 
Manuf.  Ca  (1887X  88  Ala.  505,  8  a  R  been  argued  that  this  contract  im> 
689.  poses   a    general    restriction    upon 

'Holmes  ▼.  Martin  (1851),  10  Gra.  Hitchcock  engaging  in  the  prohib- 

50a    For  additional  iUustrations,  see  ited  business  without  limitation  of 

Hatcher  t.  Andrews  (1869),  68  Ky.  (5  territory,  and  is  therefore  against 

Bush),  661;  Sutton  t.  Head  (1887),  86  public  policy  and  void.     Anthony 

Ky.  156,  5  S.  W.  R.  410;  Watrous  ▼.  was  engaged  in  supplying  coal  to 

Allen  et  aL  (1885),  57  Mich.  362,  24  N.  steamers  passing  Detour,  and  also 

W.  R.  104;  Molly neauxT.  Wittenberg  dealt  in  fisli.    This  business  was  es- 

et  aL  (1894),  89  Neb.  547,  58  N.  W.  R  sentially  one  to  be  conducted  upon  a 

205;  Laubenheimer  ▼.  Mann  (186d)i  dock  conveniently  situated  at  Detour. 

17  Wi&  542.  Hitchcock  was  engaged  in  manufac- 

^  Hitchcock  T.  Anthony  (1807),  88  turing  and  dealing  in  lumber,  and 

Fed.  R.  779.    "The  conveyance  of  the  property  purchased  by  him  af- 

thisdocktoHitchoock,andhisag^ree-  forded  facilities  for  that  business, 

ment  not  to  engage  in  a  business  The  business  of  neither  conflicted 

which  should  compete  with  that  car^  with  that  of  the  other.    In  this  sit- 

ried  on  by  Anthony  upon  another  nation  Anthony  sold  to  Hitchcock  a 

and  adjacent  dock,  bear  the  same  desirable  site  for  his  lumber  miU  and 

date.    This  fact,  in  connection  with  yard  and  a  dock,  which  furnished 

the  manifest  purposes  of  the  con-  him  with  shipping  facilities,  and,  by 

tract  as  indicated  by  its  whole  tenor,  a  separate  writing,  bound  him  not 

affords  prima  facie  evidence  of  the  to  engage  in  the  line  of  business 

simultaneous  execution  of  the  two  which    Anthony   was    conducting, 

instruments,  and  that  the  considera-  The  heart  of  the  agreement  lies  in 

tion  for  the  contract  was  the  sale  and  the  stipulation  that  Hitchcock  will 

conveyance  of  the  dock  and  realty  to  not '  do  anything  that  wiU  conflict 
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such  an  agreement  is  violated  if  the  grantee  leases  the  property 
to  another  to  be  used  in  carrying  on  the  business  in  competition 
with  the  grantor. 

§  767.  A  covenant  by  a  grantee  limiting  the  use  of  the  land 
so  as  not  to  interfere  with  the  trade  or  business  of  the  grantor 
is  not  only  valid  between  the  parties,  but  may  be  enforced 
as  against  a  grantee  of  the  covenantor  who  takes  with  notice 
of  the  'restriction.  The  covenant  need  not  be  one  that  runs 
with  the  land,  it  being  sufficient  if  the  purchaser  has  notice.^ 

^vith  the  said  coal  or  fish  business  of  carried  on  upon  it.    The  object  of 

the  said  Thomas  C.  Anthony.'    This  Anthony  was  to  prevent  competi- 

clause,  though  an  enlargement  of  the  tion,  not  at  Detour  generally,  but  by 

restriction  as  to  detail,  implies  tliat  the  use  of  this  dock  just  conveyed 

the  prohibition  is  not  general  but  to  Hitchcock  and   adapted  to  the 

limited.    How  and  what  is  the  lim-  doing  of  a  competitive  business.    The 

itation?    This  we  must  ascertain  by  circuit  judge  was  of  opinion  that  the 

taking  into  consideration  every  part  circumstances  were  such  as  to  jus- 

of  the  agreement,  and  ascertaining  tify  a  limitation  of  this  restriction 

the  meaning  of  the  instrument  in  the  upon  Hitchcock  to  the  property  so 

light  of  the  circumstan.ces  surround-  sold  to  him.    To  this  conclusion  we 

ing  the  parties   at  the  tima    We  fully  agrea    Hitchcock's  obligation, 

have  already  noticed  the  contempo-  while  widened   by  the   stipulation 

raneous  execution  of  a  deed  convey-  that  he  should  do  nothing  which 

ing  to  Hitchcock  certain  property  should  conflict  with  Anthony's  coed 

fronting  on  the  St.  Mary's  river  and  and  fish  business  as  to  details,  is  at 

a  dock  extending  out  into  the  river,  the  same  time  limited  by  implica- 

Tliis  deed  is  recited  in  the  first  clause  tion  in  respect  of  locality.   The  agree- 

of  this  contract.    The  last  two  clauses  ment  had  reference  alone  to  the  uses 

directly  relate  to  the  property  con-  of  the  dock  sold  to  him,  and  bound 

veyed   by   that   deed.     One   limits  him  to  make  no  such  use  of  that 

Hitchcock's  rights  thereunder,  while  doc k,  by  himself  or  another,  as  should 

the   other   grants   an  easement  to  result  in  a  competitive  coal  and  fish 

Anthony  in  a  matter  collateral  to  business  thereon." 

the  question  here  involved.    The  only  ^  Hodge  et  aL  v.  Sloan  (1887),  107 

other  paragraph  of  the  agreement  N.  Y.  244,  17  N.  E.  R.  335.    See  also 

contains  the  stipulation  restricting  Ellarkin  v.  Chicago  Junction  R  and 

the  purchaser  of  that  property  from  Union  Stock  Yards  Ca,  23  AtL  R.  287. 

engaging  in  the  coal  or  fish  business.  An  agreement  by  the  purchaser  of 

or  *  doing  anything  that  will  confiict  property,  that  in  its  use  he  will  not 

with  the  said  coal  and  fish  business  during  a  stated  number  of  years  "  do 

of  said  Anthony.'    Now,  this  busi-  anything  that  will  conflict  with" 

ness  which  Anthony  was  conducting  the  business  of  the  vendor,  is  vio- 

was  one  which  could  only  be  con-  lated  by  his  leasing  the  property  to 

ducted  upon  a  dock,  and  the  dock  another,  to  be  used  in  carrying  on 

appurtenant  to  the   property   con-  business  in  direct  competition  with 

veyed  to  Hitchcock  was  so  situated  that   of   his  vendor.    Hitchcock  v. 

as  that  a  similar  business  could  be  Anthony  (1897),  83  Fed.  R  77di 
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§  768.  Where  the  owner  of  a  piece  of  land  refuses  to  sell 
the  same  on  the  ground  that  the  sand  thereon  may  be  sold  in 
competition  with  the  owner's  business,  and  subsequently  agrees 
to  make  the  sale  upon  the  grantee  agreeing  not  to  sell  sand 
from  the  land  sold,  such  agreement  is  enforcible  not  only  against 
the  grantee,  but  against  a  party  to  whom  he  conveys  the  land 
with  notice  of  the  agreement.*  But  where  the  owner  of  a  farm 
on  which  there  were  valuable  beds  of  marl  sold  and  conveyed 
two  parcels  of  the  farm  with  a  clause  in  the  deed  providing 

1  Hodge  et  aL  v.  Sloan  (1887),  107  for  the  protection  of  the  covenantee 
N.  Y.  244^  17  N.  E.  R  835.  In  this  in  the  enjoyment  of  his  business, 
case  the  court  of  appeals  said:  '*The  But  the  question  presented  is,  upon 
principle  which  favors  freedom  of  the  conceded  facts,  really  one  of  in- 
trade  requires  that  every  man  shall  dividual  right,  with  which  the  ques- 
be  at  liberty  to  work  for  himself,  tion  of  public  policy  has  little  if  any- 
and  shall  not  deprive  himself  or  the  thing  to  da  Parties  competent  to 
state  of  the  benefit  of  his  industry  contract  have  contracted,  the  one  to 
by  any  contract  that  he  enters  into  sell  a  portion  of  his  land,  but  only 
The  same  principle  must  justify  a  upon  such  conditions  as  will  protect 
party  in  withholding  from  the  mar-  himself  in  the  prosecution  of  busi- 
ket  the  tools  or  instruments  or  means  ness  carried  on  upon  the  residue,  the 
by  which  he  gains  the  support  of  his  other  agreeing  to  buy  for  a  consid- 
famUy,  or  if,  as  in  the  case  before  us,  eration  affecte.d  by  that  condition, 
the  instrument  or  means  are  sus-  and  enabled  to  do  so  only  by  acced- 
ceptible  of  several  uses,  one  of  which  ing  to  it,  and  he  therefore  binds  him- 
wiU  work  mischief  to  himself  by  the  self  by  contract  to  limit  the  use  of 
loss  or  impairment  of  his  livelihood,  the  land  purchased  in  a  particular 
there  is  no  reason  of  public  policy  manner.  There  seems  no  reason  why 
which  requires  him,  upon  the  sale  of  he  and  his  grantee,  taking  title  with 
the  instrument,  to  consent  to  that  notice  of  the  restriction,  should  not 
use,  or  prohibits  him  from  binding  be  equally  bound.  The  contract  was 
his  vendee  against  it.  We  see  noth-  good  as  between  the  original  parties, 
ing  unreasonable  in  the  restriction  and  it  should,  in  equity  at  least,  bind 
which  the  grantee  imposed  upon  whoever  takes  title  with  notice  of 
himself.  He  was  not  a  dealer  in  such  covenant  By  reason  of  it  the 
sand.  He  wanted  to  buy  the  land  on  vendor  received  less  for  his  land; 
the  best  terms  and  in  the  most  ad-  and  the  plain  and  expressed  inten- 
vantageous  way;  and,  in  order  to  do  tion  of  the  parties  would  be  defeated 
this,  it  was  necessary  that  he  should  if  the  covenant  could  not  be  enforced 
preclude  himself  from  so  using  it  as  as  well  against  a  purchaser  with  no- 
that,  by  its  means,  he  should  enter  tice  as  against  the  original  cove- 
into  competition  with  the  vendor,  nantor.  In  order  to  uphold  the  lia- 
I  cannot  find  that  such  a  covenant  bility  of  the  successor  in  title,  it  is 
contravenes  any  rule  of  public  pol-  not  necessary  that  the  covenant 
icy,  nor  that  it  is  incapable  of  being  should  be  one  technically  attaching 
enforced  in  a  court  of  equity.  It  to  and  concerning  the  land,  and  so 
stands  upon  a  good  consideration,  running  with  the  titla" 
and  is  not  larger  than  is  necessary 


§  769.]  IN  AMERICA.  837 

that  the  grantee,  his  heirs  or  assigns  should  not  sell  any  marl 
by  the  rood  or  quantity  from  off  the  premises  in  question,  an- 
other court  reached  a  different  conclusion  and  held  such  cove- 
nant in  general  restraint  of  trade  and  therefore  void.^ 

§  769.  Contracts  between  lessor  and  lessee. —  A  covenant 
by  the  lessee  of  a  paper  mill  that  he  will  not,  during  the  term 
of  the  lease,  nor  for  twenty  years  thereafter,  in  case  he  pur- 
chases, make  upon  the  premises  a  certain  class  of  paper  in  com- 
petition with  the  lessor,  is  good,  and  binds  the  assignees.' 

1  Brewer  y.  Marshall  et  aL  (1868),  the  future  owners  of  his  farm  to  sell, 
ION.  J.  Eq.  587.  Regarding  this  cove-  any  grain  to  be  grown  on  his  farm, 
nant  the  chief  justice  said:  **  But,  would  be  legaL  I  think  all  such  en- 
in  the  second  place,  it  seems  to  me  gagements  are  nugatory  as  opposed 
that  this  covenant,  on  which  this  to  the  valuable  rule  of  law  just  re- 
suit  rests,  is  illegal  in  itself  and  ab-  ferred  to,  and  which  is  designed  and 
solutely  void.  The  substance  of  this  is  so  well  adapted  to  promote  corn- 
covenant  is,  that  neither  the  former  meroe  by  preventing  the  imposition 
owner  of  these  premises,  nor  his  as-  of  all  unnecessary  trammels,  either 
signs,  shaU  sell  by  the  quantity  any  on  labor  or  on  property.  In  this 
marl  taken  from  those  lands.  This  view  I  am  prepared  to  say  that  the 
is  not  a  restriction  on  the  use  of  the  complainant^s  case  has  no  legal  foun- 
land,  for  the  marl  can  be  dug  up  and  dation.*' 

used  upon  the  land;  but  the  restrio-  ^  American  Strawboard  Ca  v.  Hel- 
tion  is  on  the  sale  of  the  marl  after  deman  Paper  Ca  (1897),  83  Fed.  R 
it  shaU  have  been  dug  up.  Marl  of  619.  **  Waiving  the  question  as  to 
course  is  an  article  of  merchandise,  whether  such  a  covenant  in  a  deed 
and  the  covenant  restrains  traffic  in  conveying  the  fee  would  constitute 
that  article.  It  prohibits  the  sale  of  a  covenant  technically  running  with 
it  at  any  time,  in  any  market,  either  the  land,  it  is  clear  that  this  stipula- 
by  the  owner  of  the  lands  or  by  his  tion  or  qualification  in  a  lease  is  not 
assigns.  Now  it  seems  to  me  that  collateral  to  the  land  and  personal 
this  is  a  plain  contract '  against  trade  to  Friend.  It  was  manifestly  not  in- 
and  traffic,  and  bargaining  and  con-  tended  to  restrain  Friend  from  en- 
tracting  between  man  and  man.' "  gaging  in  the  prohibited  line  of  man- 
The  opinion  discusses  general  re-  ufacture  generally,  for  he  is  left  free 
straint:  ''That  it  is  the  rule  that  all  to  make  strawboard  anywhere  and 
general  restraints  of  trade  are  iUegal  everywhere,  save  only  upon  these 
has  never  been  doubted  since  the  leased  premises.  It  is  obviously  a 
famous  opinion  of  Lord  Macclesfield,  stipulation  intended  to  prevent  the 
in  Mitchel  v.  Reynolds,  reported  in  leased  mill  from  being  used  during 
lP.Wm&181.  «  .  The  restraint  the  lease  in  a  particular  business, 
it  imposes  is  general,  both  as  to  time,  The  restriction  is  therefore  not  upon 
place  and  persons  It  transcends,  by  Friend  personally,  but  upon  the  prop- 
far,  the  limits  of  utility  to  the  cove-  erty.  Whether  this  qualification  of 
nantee.  I  cannot  say  that  this  cove-  the  lessee's  interest  be  regarded  as  in- 
nant  is  legal,  any  more  than  I  can  serted  for  the  particular  benefit  of  the 
say  that  a  covenant  on  the  part  of  a  lessor's  reversion  in  that  particular 
farmer  not  to  sell,  nor  permit  any  of  property,  or  for  the  benefit  of  other 
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g  770.  But  where  the  lease  of  the  machinery  in  a  mill  by  a 
competing  company  does  not  provide  for  the  operation  of  the 
machinery  or  for  its  removal,  and  the  obvious  purpose  is  sim- 
ply to  suppress  competition,  the  contract  is  void,  and  the  stipu- 
lation for  the  payment  of  the  rent  will  not  be  enforced.* 

But  such  a  conclusion  can  be  based  only  upon  the  proposi- 
tion that  contracts  to  suppress  competition,  or  combinations  to 
control  the  market,  are  void.    The  mere  fact  that  the  lease  of 

property  owned  by  the  lessors,  or  for  of  lands  is  restricted  in  their  use,  in 

the  general  benefit  of  a  business  con-  the  interest  of  other  lands  owned  by 

ducted  elsewhere,  it  is  a  covenant  the  covenantor,  has  found  general 

which  concerns  or  relates  to  the  land,  recogn  ition  in  courts  of  equity  of  this 

and,  as  such,  follows  the  leasehold  e»-  country,  and  the  doctrines  applicable 

tate  into  the  hands  of  an  assignee,  to  such  covenants,  easements  or  serv- 

The  mode  of  enjoying  the  land  is  af-  itudes  is  thoroughly  established  in 

fected,  and  this  determines  the  as-  accord   with   that  of  the   English 

signable  character  of  the  covenant  courts.    Jones,  Real  Propi,  sec.  780; 

That  *  assigns*  is  not  used  in  the  Barrow  v.  Richard  (1840),  8  Paige, 

words  of  this  covenant  is  not  of  mo-  351 ;  Trustees  v.  Lynch  (1877),  70  N.  Y. 

ment  It  is  well  settled  by  the  weight  440;  Hodge  v.  Sloan  (1887).  107  N.  Y. 

of  authority  that  a  covenant  by  a  244, 17N.  E.R385:  Whitney  v.  Union 

lessee  against  the  use  of  the  premises  Ry.  Ca  (1858).  11  Gray,  859;  Morris  v. 

in  a  particular  way,  or  in  a  particular  Tuskaloosa  Manuf.  cia  (1887),  8S  Ala. 

trade,  attaches  to  the  subject  of  the  565,  3  S.  R.  689;  (Ik>ughlin  et  aL  v. 

demise,  and  runs  with  the  leasehold.  Barker  (1891),  46  Ma  App^  54;  St  An- 

whether  the  assignee  be  named  or  drew's  Lutheran    Church's   Appeal 

not     The   covenant   concerned  'a  (1871),  67  Fa.  St  512.  The  conclusion 

thing  in  esse,'  and  related  to  the  use  we  reach  is  that  the  vendor  had  a 

of  the  demised  premises,  and  is  there-  right  to  insert  in  the  conveyance  the 

fore  not  collateral  to  the  land.  It  did  stipulation  restricting  the  uses  and 

not  relate  to  something  which  was  enjoyment  of  this  property.    It  was 

not  *  in  being  at  the  time,'  and  clearly  one  of  the  considerations  leading  to 

falls  within  the  first  and  sixth  reso-  the  sale,  and  an  express  term  of  the 

lutions  of  Spencer's  Case  (1583),  5  agreement   Being  valid,  irrespective 

Coke,  16;  Vyvyan  v.  Arthur  (1828),  of  its  technical  character,  as  a  cove- 

1  Barn.  &  C.  410;  Tatem  v.  Chaplin  nan t  running  with  the  land,  the  pur- 

(1793),2H.BL  133;  Fleetwood  v.  Hull  chaser  has  no  right  to  stand  upon 

(1889),  23  Q.  a  Div.  35;  Tayl.  Landl.  the  demand  for  a  deed  excluding  it 

&  T.,  sees.  260-262,  416;  Norman  ▼.  The  parties  to  a  contract  of  purchase 

Wells  (1837),  17  Wend.  136;  Catt  v.  and  sale  of  land  are  entitled  to  have 

Tourle  (1869),  4  Ch.  App.  654;  Clegg  carried  into  the  deed  every  stipula- 

T.  Hands  (1890),  44  Ch.  Div.  503-518;  tion  which  affects  the  rights  and  ob- 

White  V.  Southend  Hotel  Ox  (1897),  ligations  of  either  under  the  agree- 

1  Ch.  767;  Railway  Ckx  v.,  Bosworth  ment  of  sale." 

(1888),  46  Ohio  St  81, 18  N.  E.  R.  58a  ^  Field   Cordage   Co.  v.  National 

,    ,    .    This  recognition  and  enforce-  Cordage  Ckx  (1892),  6  Ohio  Circuit 

ment  in   equity  of  agreements  or  Court  R.  615. 
covenants  by  which  a  lessee  or  owner 
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the  machinery  in  a  mill  by  a  competing  company  does  not  pro- 
vide for  the  operation  of  the  machinery  or  for  its  removal  is 
quite  immaterial  so  far  as  the  law  governing  contracts  in  re- 
straint of  trade  is  concerned.  If,  however,  it  is  apparent  from 
all  the  evidence  that  the  purpose  is  not  simply  to  make  a  con- 
tract in  restraint  of  trade  for  the  protection  of  the  lessee,  but 
is  to  suppress  competition,  then  the  validity  of  the  contract 
depends  upon  whether  or  not  the  court  is  committed  to  the 
doctrine  that  all  contracts  to  suppress  competition  are  contrary 
to  public  policy  and  void.^ 

§  771.  Contracts  between  seller  and  purchaser  of  a  busi- 
ness.—  It  is  well  settled  that  the  owner  of  any  business  or 
manufacturing  enterprise  may  sell  the  same  and  may  contract 
not  to  engage  in  the  same  business  within  the  territory  fairly 
covered  by  the  business  or  enterprise  so  disposed  of.  The  valid- 
ity of  such  a  contract  will  depend  entirely  upon  the  extent  of 
the  restraint  as  measured  by  the  nature  of  the  business  or  the 
industry.'    The  good-will  of  a  business  may  be  sold  by  itself, 

1  **  Some  of  the  decisions  observe  on  the  freedom  of  individual  action, 

that  contracts  are  presumably  in-  necessary  to  the  public  good,  as  to 

valid  which  prevent  a  manufacturer  be  invalid.  Therefore,  in  view  of  the 

from  operating  his  works  for  a  con-  fact  that  by  this  contract  plaintiffs 

siderable  period  of  time  as  he  may  stipulate  to  shut  down  their  works, 

deem  his  own  interests  or  those  of  at  least  so  far  as  straps  and  T  hinges 

the  public  require;   and  the  court  are  concerned,  for  the  long  period  of 

finds  nowhere  any  modification  of  five  years,  for  no  consideration  ez- 

the  old  rules  which  relieves  the  case  cept  a  pecuniary  one,  and  without  a 

at  bar  from  this  objectionable  fea-  lawful  equivalent  with  reference  to 

ture.    It  is  not  intended  by  this  to  the  continuance  of  manufacturing 

say  whether  or  not,  in  an  emergency  or  its  development  in  other  direc- 

of  an  overstock,  manufacturers  or  tions,  and  also  in  view  of  the  other 

miners  may  stipulate  for  handling  fact,  that  this  contract  is  especially 

their  works  or  mines  in  a  specific  marked  by  the  further  stipulation 

manner,  or  for  shutting  them  down  that  It  shall  be  void  if  the  other  par- 

in  whole  or  in  part,  each  for  such  ties  to  it  increase  their  existing  facili- 

limited  time  as  would  ordinarily  en-  ties,  the  court  holds  that,  as  the  case 

able  a  congested  market  to  relieve  stands,  the  demurrer  must  be  sus- 

itself ;  but  a  contract  extending  over  tained  as  to  both  counts."    Oliver  v. 

a  period  of  five  years,  intended,  like  Gilmore  (1892),  52  Fed.  R  562. 

this  at  bar,  for  restricting  produc-  *Itis  unnecessary  to  cite  authori- 

tion,  and  absolutely  binding  manu-  ties  in  support  of  a  proposition  so 

facturers  and  dealers,  while  still  re-  well  settled  as  the  one  stated.    The 

taining  their  plants  and  establish-  many  cases  already  reviewed  and 

ments,  to  operate  them  in  a  particular  cited  not  only  support  the  proposi- 

way,  or  to  shut  tliem  down  in  whole  tlon,  but  indicate  its  limitations, 
or  in  party  is  such  an  incumbrance 
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unaccompanied  by  any  plant  for  the  transaction  of  the  busi- 
ness.^ 

§  772.  But  the  mere  sale  of  a  business  and  industry  does  not 
imply  any  contract  on  the  part  of  the  seller  to  refrain  from 
engaging  in  a  competing  business  in  the  same  place.^  It  is 
even  doubtful  whether  the  sale  of  a  business  or  industry 
wherein  the  transfer  of  the  good-will  is  specifically  mentioned 
as  one  of  the  considerations  for  the  purchase  price  implies  any 
contract  on  the  part  of  the  seller  to  refrain  from  engaging  in 
a  competing  business.  However,  where  the  transfer  of  the 
good-will  is  specifically  mentioned,  the  entire  circumstances 
will  be  carefully  considered,  and  if  it  appears  that  it  consti- 
tuted a  material  element  in  the  transaction,  and  a  material 
consideration  was  paid  therefor,  the  courts  should  do  all  in 
their  power  to  protect  the  purchaser  in  the  enjoyment  of  that 
which  he  has  in  good  faith  purchased. 

The  sale  of  the  good-will  of  any  business  or  industry,  prac- 
tice or  occupation  is,  in  a  very  material  sense,  the  sale  of  the 
right  to  enjoy  the  custom  which  is  incidental  to  the  business, 
industry,  practice  or  occupation  transferred ;  and  any  act  by 
the  seller  calculated  to  deprive  the  purchaser  of  the  enjoyment 
of  the  good-will  which  he  has  in  good  faith  purchased  is  so 
closely  akin  to  fraud  that  the  guilty  party  should  be  restrained 
or  held  in  damages  if  possible. 

Good-will  is  a  species  of  property;  its  transferability  is  rec- 
ognized and  enforced;  it  ought  to  require  no  specific  contract 
in  restraint  of  trade  to  secure  its  enjoyment;  but  when  sold 
and  transferred,  the  purchaser  should  be  secured,  so  far  as 
practicable,  in  the  enjoyment  of  that  which  he  has  purchased. 

§  773.  A  party  bound  by  a  contract  in  restraint  of  trade 
cannot  evade  the  force  and  effect  of  the  contract  by  the  organ- 
ization of  a  corporation  in  which  he  becomes  the  principal 
stockholder  and  officer,  Avhich  corporation  was  organized  to 
conduct  the  business  in  direct  violation  of  the  contract,  and 
with  full  notice  of  the  contract.* 

1  Brett  y.  Ebel  et  aL  (1808X  51 N.  Y.  said:  "That  the  defendant  corpora- 

Supp.  573.  tion  is  liable  to  complainant  to  the 

s  Beard  et  aL  v.  Dennis  (1855),  6  fuU  extent  that  Chase  is  would  seem 

Ind.  200.  to   be   clear,  unless   the  fact  that 

s  Beal  y.  Chase  et  aL  (1875),  81  Mich.  Krause  testifies  to  an  ignorance  of 

490.     In  this  case  Christiancy,  J.,  the  contract  on  his  part  when  he  be- 
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§  774.  Contracts  between  employer  and  employee. — In  a 

well-considered  case  the  rule  has  been  stated  to  be  "  that  an 

employer  has  the  right  to  bind  an  employee  not  to  go  into  the 
employ  of  a  competitor,  for  a  reasonable  time  after  his  employ- 
ment terminates,  within  the  territory  where  the  employer  seeks 

his  market;  and  whether  such  covenant  is  reasonable  or  bind- 

came  a  corporator  should  be  found  yiously  incumbent  upon  him.  Now 
an  important  circumstance.  The  it  is  not  denied  that,  had  the  organ- 
other  corporators  knew  about  the  ization  assumed  the  form  of  a  part- 
contract,  consulted  about  it,  made  nership,  Krause  would  have  been 
up  their  minds  it  could  not  be  en-  charged  with  constructive  notice^ 
forced,  and  deliberately  concluded  to  To  hold  tliat  he  is  not  so  charged  be- 
take the  risk.  They  cannot  com-  cause,  for  the  convenience  of  the 
plain,  therefore,  if,  having  thus  vol-  business,  the  organization  was  made 
untarily  participated  with  Chase  in  to  assume  a  corporate  form,  is  to 
a  deliberate  injury  to  the  complain-  base  an  important  distinction  on 
ant's  business,  they  are  left  to  share  what  seems  to  us  a  wholly  immate- 
with  him  the  consequences.  Had  rial  circumstanca  The  probability 
the  defendants  constituted  a  part-  that  Krause  would  have  notice  in 
nership  instead  of  a  corporation,  the  fact  is  the  same  in  the  one  case  as 
joint  responsibility  of  all  would  have  in  the  other,  and  the  i-eason  why  the 
been  clear,  and  notice  of  the  con-  association,  thus  formed  for  a  viola- 
tract  to  one  would  have  been  notice  tion  of  the  contract  with  complain- 
to  alL  It  is  insisted,  however,  that  ant,  should  respond  for  the  conse- 
no  such  rule  can  be  applied  to  cor-  quences.arenotvaried  in  the  slightest 
porators,  and  the  absurdity  of  hold-  degree  by  its  taking  on  a  corporate 
ing  a  railroad  corporation,  for  in-  form  rather  than  any  other.  If 
stance,  chargeable  with  notice  of  Krause  had  innocently  bought  into 
anything  that  may  be  known  by  any  the  business  afterwards,  some  other 
person  who  may  buy  a  share  of  its  considerations  would  need  to  be  dis- 
stock,  is  forcibly  pressed  upon  our  cussed;  but  he  was  one  of  the  orig- 
attention.  Such  a  case  has  little,  if  inal  associates.  The  stock  all  re- 
any,  analogy  to  the  present.  This  is  mained  in  the  hands  of  the  original 
the  case  of  six  men  who  unite  in  a  subscribers  when  the  injury  to  com- 
business  usiially  carried  on  by  part-  plainant  was  committed,and  it  seems 
ners,  who  meet  and  consult,  and  talk  to  us  a  manifest  absurdity  to  hold 
over  their  plans  as  partners  are  ac-  that  the  neglect  of  his  associates  to 
customed  to  do,  but  who  avail  them-  lay  before  him  a  fact  so  imx)ortant 
selves  of  a  corporate  organization,  to  their  enterprise,  when  good  faith 
not  as  a  necessity,  but  as  a  ix>ssible  to  him  required  that  they  should  do 
convenience.  Among  the  things  so,  should  protect  the  association 
talked  over,  and  probably  the  most  against  the  consequences  of  this  de- 
important  of  all,  is  the  existence  of  liberate  violation  of  contract  rights, 
this  contract.  All  but-  one  admit  it  Not  assuming  to  lay  down  any  gen- 
to  have  been  the  subject  of  their  eral  rule,  but  confining  what  we  have 
consultations,  and  if  Chase  failed  to  to  say  to  the  precise  facts  of  this 
apprise  that  one  of  it,  we  can  only  case,  we  are  of  opinion  that  this  cor- 
say  he  was  wanting  in  that  good  poration  is  and  ought  to  be  jointly 
faith  to  an  associate  which  was  ob-  responsible  with  Chasa" 
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ing  is  a  judicial  question  which  must  depend  in  each  case  upon 
its  peculiar  facts  and  circumstances.  It  ha)3  been  well  said  that 
trade  has  obliterated  state  lines.  The  modern  agencies  of  com- 
merce have  enlarged  the  field  for  the  manufacturer  and  sales- 
man to,  or  even  beyond,  the  limit  of  the  continent;  and  to 
whatever  extent  a  manufacturer  or  dealer  has  by  his  energy 
and  enterprise  made  a  market  for  his  wares,  to  that  extent  he 
has  the  right  to  protect  his  business  from  piratical  competition 
by  contracts  like  the  one  under  consideration."  * 

An  agreement  by  an  employee  not  to  engage  in  the  instalment 
clothing  business  for  one  year  after  employment  ceases  is  bind- 
ing.* A  contract  by  an  employee  that,  after  the  termination 
of  his  employment,  he  would  not  engage  in  the  practice  of 
dentistry  in  the  county  where  he  was  employed,  is  not  unrea- 
sonable.' An  agreement  by  a  salesman  that  he  will  not,  after 
leaving  his  employer's  service,  engage  in  a  similar  business  for 
a  period  of  three  years  in  sixteen  states  and  territories  of  the 
United  States,  nor  in  Canada,  will  not  be  enforced  by  a  court 
of  equity,  where  there  are  no  trade  secrets  connected  with  the 
business  with  which  the  employee  became  acquainted,  and 
where  there  is  no  proof  that  customers  of  the  employer  have 
been  diverted  by  reason  of  the  employee  engaging  in  a  similar 

1  Carter  et  aL  y.  AUing  et  al  (1890),  seem  to  me  unreasonable  that  the 
48  Fed.  R.  208.  The  court  continues:  complainants  should  exact  from  him 
"In  the  case  now  under  consldera-  a  covenant  that  he  would  not  re- 
tion  the  complainants  were  manu-  veal  their  trade  secrets^  and  would 
focturers  of  inks  and  similar  com-  not  enter  the  employ  of  any  com- 
modities, and  their  business  extended  petitor  of  complainants  for  the  time 
throughout  the  United  States  and  specified  in  his  covenant  after  his 
Canada&  The  defendant  Ailing  was  employment  by  complainants  should 
employed  to  canvass  for  purchasers,  terminate.  In  the  wine  dealer's  case, 
and  to  advertise  the  products  of  com-  just  quoted,  the  restriction  was  for  a 
plainants'  business.  Prior  to  making  term  of  ten  years  after  the  employ- 
the  contract  now  under  considera-  ment  ceased,  and  the  court  held 
tion,  he  had  been  for  several  years  that,  under  the  circumstances,  not 
employed  in  a  similar  capacity  by  unreasonabla  Here  the  restriction 
the  complainants,  and  it  must  be  pre-  is  for  three  years  only,  which,  it 
sumed  that  he  had  acquired  an  ex-  seems  to  me,  was  entirely  proper  for 
tensive  knowledge,  not  only  of  the  defendant  to  agree  to  and  for  com- 
complainants'  business  methods,  but  plainants  to  exact'* 
of  their  trade  secrets,  and  this  knowl-  *^  Stern'berg  v.  O'Brien  (1891X  48  N. 
edge  he  had  acquired  while  under  J.  Eq.  370,  22  AtL  R.  848. 
the  pay  of  complainants  and  acting  'Tillinghast  v.  Boothby  (1897),  20 
for  them.     It  does  not,  therefore,  R.  L  59,  37  AtL  R.  344. 
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business.^  An  agreement  by  an  employee  selling  oil  in  one  city 
which  restrains  him  from  carrying  on  his  business  in  the  entire 
state,  Avith  the  exception  of  one  other  city,  is  void,  and  is  not 
divisible  so  as  to  be  enforced  as  to  the  city  in  which  the  em- 
ployee had  been  engaged.* 

§  775.  Where  one  corporation  engaged  in  a  manufacturing 
business  sells  out  to  another  corporation,  and  the  officers  of 
the  old  corporation  become  the  officers  of  the  new,  it  is  com- 
petent for  them  to  bind  themselves  not  to  engage  in  a  like 
business  or  compete  in  any  manner  with  the  new  corporation 
for  a  period  of  five  years.^    A  contract  between  a  manufactur- 

iOppenheimeretaLy.Hirsch(1896),  conducted  as  a  part  of  a  new  and 

83  N.  Y.  Sappi  311.  more  general  business.    Very  likely 

*  Consumers'    Oil   Ca   y.    Nunne-  the  price  paid  for  it  was  larger,  and 

macker  (1895),  142  Ind.  560, 41 N.  £1  R.  the  good-wiU  was  deemed  more  valu- 

1048L  able,  because  it  was  to  be  so  con- 

3  Anchor  Electric   Co.  v.  Hawks  ducted.      The  plaintiff  corporation 

(1898X  171  Mass.  tOl,  50  N.  E.  R.  50a  carried  on  different,  but  closely  con- 

*'  Inasmuch  as  the  stipulation  in  the  nected,  departments  of  the  electrical 

present  case  is  only  to  do  no  business  business,  and  the  difiFerent  depart- 

for  five  years  that  shall  interfere  ments  were  so  related  to  each  other 

with  or  compete  with  the  proposed  that  sometimes  it  would  be  difficult, 

business  of  the  Anchor  Electric  Com-  if  not  impossible,  to  distinguish  be- 

pany,  it  seems  quite  clear,  under  the  tween  competition  with  one  depart- 

authorlties   in   Massachusetts,  that  ment  and  competition  with  another, 

the  stipulation  goes  no  further  than  Moreover,  this  was  a  contract  for 

is  reasonably  necessary  to  protect  the  mutual  profit  in  conducting  the  new 

good-wiU  of  the  business  sold  by  the  business,  which,  under  the  findings 

defendant's  corporation,  and  that  it  of  the  court,  has  all  presumptions  in 

should  therefore  be  held  valid,  unless  its  favor.    Each  party  was  to  devote 

a  distinction  is  to  be  made  between  himself  to  the  interests  of  the  new 

competition  with  the  business  of  the  corporation.     Although  the  parties 

Anchor  Electric  Company  and  com-  provided  for  the  establishment  of  a 

petition  with  the  business  sold  by  corporation,  their  arrangement  was 

the   defendant   and   his    company,  in  the   nature  of  a  copartnership. 

The  business  sold  by  the  defendant  The  profits  of  the  new  corporation 

was  chiefly  installing  and  construct-  were  to  be  shared  by  the  old  corpo- 

ing  electric  plants  and  appliances,  rations  which  had  sold  their  property 

The  business  of  the  new  corporation  and  become  stockholders  in  the  new 

included  with  this  that  which  for-  on&    It  is  difficult  to  see  any  good 

merly  was  done  by  the  other  two  reason  why  the  contract  of  the  three 

companies,  namely,  manufacturing  persons  to  promote  the  interests  of 

and  dealing  in  electrical  appliances,  the  new  corporation  should  not  be 

In  considering  this  branch  of  the  binding  upon  theuL    This  contract 

case,  the  nature  of  the  contract  of  necessarily  includes  the  agreement 

sale  should  be  regarded.     The  de-  not  to  enter  into  competition  against 

fendant's  business  was  sold  to  be  the  new  corporation.** 
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ing  corporation,  whose  business  extends  throughout  the  United 
States  and  Canada,  and  one  of  its  traveling  salesmen,  who  has 
been  in  its  employ  for  several  years,  whereby  he  agrees  not  to 
enter  the  service  of  any  business  competitor  of  the  corporation 
for  three  years  after  leaving  its  service,  is  valid.^ 

§  776.  But  equity  Avill  not  enforqe  contracts  in  restraint  of 
trade,  although  good  in  law,  if  their  terms  are  so  hard  and 
complex  as  to  be  unconscionable.^ 

An  agreement  between  a  manufacturer  and  an  employee 
that  the  employee  should  be  instructed  in  the  art  of  making 
platform  scales,  and  during  his  employment  be  paid  $1.75  a 
day,  and  on  the  part  of  the  employee  that  in  consideration  of 
the  instruction  and  employment,  and  of  the  additional  sum  of 
$1  in  hand  paid,  he  would  pay  the  manufacturer  $50  for  every 
platform  scale  which  he,  the  employee,  should  afterwards  make 
for  any  other  person  than  his  said  employer,  unless  he  had  the 
employer's  written  consent  to  make  such  scales,  is  in  general 
an  unreasonable  restraint  of  trade  and  void,  since  it  binds  the 
employee  for  his  entire  life-time  to  account  for  every  pair  of 
scales  he  might  make.' 

^^  Admitting  that  the  agreement  in  this  case  was  founded  in 
a  sufficient  consideration,  is  it  reasonable  to  impose  such  a  trib- 
ute upon  the  labor  of  a  mechanic?  Is  not  its  direct  tendency 
such  as  to  restrain  his  skill  in  a  useful  art  ?  And  even  if  at 
law  damages  might  be  recovered  for  breach  of  such  contract, 
ought  a  court  of  equity  to  enforce  it?  According  to  the  doc- 
trine of  the  cases  these  questions  will  admit  of  no  answers  that 
are  favorable  to  the  plaintiff.  He  was  not  the  inventor  and 
patentee  of  scales,  selling  his  rights  to  another.  Kothing  of 
that  sort  appears  in  the  case.  It  was  a  sale  merely  of  bis  handi- 
craft; and  whilst  the  parties  were  free  to  fix  their  own  valua- 
tion of  that,  a  contract  that  restrained  the  industry  of  the 
defendant,  not  in  a  particular  locality,  but  everywhere,  not  for 
a  specified  period,  but  for  a  life-time,  was  contrary  to  public 
policy  and  void."* 

1  Carter  v.  AUing  (1890),  43  Fed.  R  *  Keeler  y.  Taylor  (1866),  S8  P&  St 
208.  467. 

>  Keeler  y.  Taylor  (1866X  58  Fa.  St       «  From  opinion  in  case  cited. 
467;  Kimberly  y.  Jennings,  1  Sim. 
84a 
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§  777.  Contracts  between  owners  of  patents. —  An  agree- 
ment between  joint  owners  of  letters  patent  which  provides  for 
the  continuance  of  the  business  bv  one,  and  that  the  other  after 
a  specified  time  shall  refrain  therefrom,  is  not  in  restraint  of 
trade.*  The  theory  and  purpose  of  the  patent  laws  is  to  create  a 
limited  monopoly.  In  consideration  that  the  inventor  will  give 
his  invention  to  the  public  with  such  drawings  and  specifica- 
tions as  will  enable  the  public  to  freely  use  the  inventions  at 
the  expiration  of  seventeen  years,  a  grant  is  made  to  him  of  an 
exclusive  right  to  the  monopoly  of  the  patented  article  or  de- 
vice during  that  time.  The  rights  so  acquired  under  grant  of 
the  United  States  are  inconsistent  with  the  invention  being 
made  subject  to  the  provisions  of  the  anti-trust  laws  of  any  of 
the  several  states,  and  a  corporation  organized  for  the  express 
purpose  of  acquiring  all  or  as  many  as  possible  of  the  patents 
covering  any  particular  article,  and  which  as  a  matter  of  fact 
has  acquired  many  of  such  patents,  is  not  subject  to  the  anti- 
trust laws  of  a  state.^ 

§  778«  Sale  of  a  practice. — A  physician  or  lawyer  who  sells 
his  practice  may  enter  into  a  contract  with  his  successor  not 
to  engage  in  practice  in  the  same  place  or  within  a  limited 
area,  and  such  contract  will  be  enforced  even  though  it  is  un- 
limited as  to  time.' 

§  779.  Trade  secrets  and  Inventions. — Contracts  relating 
to  the  exclusive  use  of  secret  words  and  trade  secrets,  also  to 
the  exclusive  use  of  trades  protected  by  patents,  are  supported 
upon  somewhat  different  principles,  since  it  cannot  be  urged 
that  the  public  has  any  right  to  the  use  of  a  trade  secret,  and 
the  law  specifically  confers  upon  the  inventor  the  exclusive 

iFox  Pressed  Steel  Ca  v.  Schoen  537;  Cole  v.  Edwards  (1895),  93  Iowa, 

et  aL  (1896),  77  Fed  R.  29.  477,  61  N.  W.  R.  940;  Hill  v.  Gudgell 

2  Columbia  Wire  Ca  v.  Freeman  (1887),  9  Ky.  Law  Rep.  436;  Warfield 

Wire  Ca  et  aL  (1895),  71  Fed.  R  802.  v.  Booth  (1870 1,  33  Md.  63;  Linn  v. 

In  this  connection,  see  Edison  Eleo-  Sigsbee  (1873 j,  67  III  75;  Smalley  y. 

trio  Light  Ca  v.  Sawyer-Mann  Eleo-  Greene  (1879),  52  Iowa,  241 ;  Timmer- 

trio  Ca  (1892),  53  Fed.  R  592;  Strait  man  v.  Bever  (1883),  52  Mich.  34, 17 

V.  Harrow  Ca  (1892),  51  Fed.  R  819;  N.  W.  R.  230;  Holbrook  v.  Waters 

Soda  Fountain  Ca  y.  Green  (1895),  69  (1854),  9  How.  Prac.  335;  Appeal  of 

Fed  R  333.  McChirg  (18(58),  58  Pa.  St  (8  P.  F. 

«  McCurry  y.  Gibson  (1895),  108  Ala.  Smith),  51;  Betts*  Appeal  (1881),  10 

451, 18  a  R.  806;  Webster  y.  Will-  Wkly.  Notes  Cas.  431;  Butler  y.  Bur- 

iama  (1896),  62  Ark.  101,  84  a  W.  R.  leson  (1844X  16  Vt  17a 
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right  to  use  his  invention.  Contracts  whereby  trade  secrets 
and  inventions  are  transferred  and  protected  are  therefore 
very  generally  enforced.* 

While  the  policy  of  the  law  does  not  permit,  as  a  rule,  a 
general  restraint  of  trade,  the  sale  or  transfer  of  a  secret  pro- 
cess is  somewhat  different,  and  the  party  selling  such  secret 
may  restrain  himself  generally  from  using  it  as  against  his 
grantee.'  The  sale  of  a  secret  process  is  more  akin  to  the  sale 
of  a  patent* 

The  sale  of  the  business  of  manufacture  and  sale  of  porcelain 
teeth,  together  with  the  secret  art  of  the  manufacture  of  the 
same,  accompanied  by  this  covenant:  "And  the  party  of  the 
first  part  will  not  carry  on,  or  cause  to  be  carried  on  by  any 
person  with  whom  he  shall  be  interested,  the  manufacture  of 
porcelain  teeth,  or  impart  the  knowledge  of  manufacturing  the 
same  to  any  person,  other  than  as  aforesaid,"  is  a  valid  contract.* 

1  Taylor  y.  Blanchard  (1866),  18  the  parties  was  not  to  restrain  trade, 
Allen,  870;  Vickery  v.  Welch  (1887),  but  to  insure  to  the  purchasers  of  an 
19  Pick.  538;  Steams  y.  Barrett  (1828),  interest  in  the  secret  the  fuU  benefit 
1  Pick.  448.  of  their  purchase.    And  this  could 

2  Jarvis  &  Lobdell  y*  Peck  et  aL  not  be  done  by  restricting  Janris  & 
(1848),  10  Paige,  118.  Tremain  from  carrying  on  the  par- 

>  Bryson  y.  Whitehead  (1822),  1  Sim.  ticular  business  in  which  the  secret 

&  Stu.  74.    In  Jarvis  &  Lobdell  y.  process   was   used,  within  certain 

Peck  etal.,  the  chancellor  said:  "As-  specified  limits  merely.    For  if  the 

sumingthenthat  the  relinquishment  secret  was  yaluable,  the  purchasers 

of  the  interest  of  the  mortgagees  in  thereof  were  interested  in  control- 

this  business,  and  in  the  secret  which  ling  its  use  at  other  places  than  that 

constituted  a  part  of  that  interest,  in  which  they  should  think  proper  to 

to  Trimble  &  Gunn,  to  haye  formed  cany  on  the  business  in  person.   And 

a  material  part  of  the  consideration  though  they  could  not  carry  on  the 

of  the  bond  and  mortgage,  I  think  business  themselves  in  every  part  of 

the  agreement  of  the   mortgagees  the  state,  they  could  sell  out  their  se- 

that  they  would  give  to  Trimble  &  cret  to  others  and  give  to  the  pur- 

Gunn  the  full  benefit  of  the  secret  chasers  thereof  the  right  to  use  it 

which  they  had  purchased,  by  re-  within  particular  limits    This,  how- 

f  raining  from  engaging  in  the  busi-  ever,  could  not  be  done  with  the  same 

ness  themselves  or  as  the  agents  or  profit  to  themselves  if  the  restriction 

workmen  of  others,  and  by  keeping  upon  Jarvis  &  Tremain  was  limited 

the  secret  by  which  the  business  was  to  a  particular  locality.    The  agree- 

carried  on  from  the  knowledge  of  nient,  therefore,  was  not  one  which 

others,  did  not  vitiate  the  bond  and  imposed  an  onerous  restriction  upon 

mortgage,  even  if  a  stipulation  to  Jarvis  &  Tremain  that  was  no  bene- 

give  the  $100,000  bond  formed  a  part  fit  to  the  other  parties." 

of  the  same  agreement    For,  as  I  ^  Alcock  y.  Gilberton  et  aL  (1855), 

have  before  observed,  the  object  of  5  Duer,  76. 
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The  sale  of  a  business  secret,  and  the  engagement  by  the 
vendor  not  to  use  that  secret  in  conducting  any  business  him- 
self, is  entirely  valid,  even  though  the  restriction  is  not  bounded 
by  either  time  or  geographical  limitations. 

The  sale  of  a  proprietary  remedy  or  preparation  is  akin  to 
the  sale  of  a  secret  process,  and  an  agreement  by  a  partner 
whose  name  is  used  as  part  of  the  name  of  a  proprietary  prep- 
aration, on  selling  out  his  interest  to  the  other  partner, — 

1.  That  he  will  not  use,  or  allow  his  name  to  be  used,  in  th« 
preparation  of  any  similar  articles. 

2.  That  he  will  not  engage  in  the  manufacture  thereof. 

3.  That  he  will  not  impart  to  any  one  the  secret  or  recipe 
for  the  manufacture  thereof. 

4.  That  he  will  not  engage  in  the  manufacture  of  any  article 
similar  to  this. 

5.  That  he  will  allow  the  plaintiff  the  free,  uninterrupted 
a,nd  exclusive  use  of  his  name,  in  the  manufacture  and  sale  of 
said  preparation,  is  binding  and  valid  in  part.^  It  was  objected 
that  these  covenants  were  in  restraint  of  trade  and  void,  and 
the  court  held  that  in  so  far  as  the  agreement  covered  the  man- 
ufacture of  any  similar  article  the  agreement  was  void  as  being 
too  general ;  but  in  so  far  as  the  agreement  covered  the  man- 
ufacture of  the  particular  proprietary  preparation  in  question 
under  either  the  same  name  or  a  name  so  similar  as  to  deceive 
the  public,  the  agreement  was  valid  and  binding  notwithstand- 
ing that  it  was  unlimited  as  to  either  place  or  time.^ 

1  GiUis  y.  HaU  (1670X  2  Brewa  842.  cles  as  he  may  desire  for  the  preser- 

2  "In  this  case  the  restraint  is  gen-  vation  of  the  hair;  but  he  may  not 
eral;  it  has  no  limitation  as  to  time  manufacture  or  sell  any  of  such  ar- 
or  place,  and  we  will  not  stop  to  in-  tides  as  and  for  *  Hall's  Vegetable 
quire  whether  the  interests  of  trade  Sicilian  Hair  Renewer.'  The  right 
wiU  suffer,  in  this  pailicular  instance,  to  make  and  vend  an  article  with 
by  the  enforcement  of  such  a  restric-  that  particular  name  and  trade-mark 
tion,  as  we  are  dealing  with  general  he  has  parted  with.  He  has  bartered 
rules,  which,  to  be  of  any  value,  must  away  his  name,  so  far  as  the  right  to 
be  uniform.  I  am  of  opinion  that  apply  it  to  this  preparation  is  con- 
the  covenant  of  defendant  Hall  that  cerned.  That  a  man  may  be  enjoined 
he  will  not  engage  in  the  manufac-  from  using  his  own  name  upon  goods 
ture  of  any  article  of  a  similar  nat-  of  his  own  manufacture  is  too  well 
ure  to  that  of  the  preparation  of  established  to  need  authority,  and  I 
plaintiff,  is  void,  and  that  it  cannot  will  cite  only  a  few  familiar  cases: 
be  enforced  against  him.  He  may  Bajou's  Case.  voL  140  of  the  Court  of 
manufacture  and  sell  as  many  arti-  Appeals  Decisions,  Paris,  1854;  Sykes 
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A  contract  whereby  the  sole  manufacturer  of  a  proprietary 
medicine  transferred  the  secret  recipe  for  preparing  same,  with 
the  sole  and  exclusive  right  to  manufacture  and  sell  the  same 
in  certain  enumerated  states,  and  it  was  agreed  that  each  party 
should  have  the  exclusive  control  of  the  medicine  within  its 
described  territory,  and  that  they  would  not  sell  below  a  cer- 
tain price,  such  contract  is  not  unreasonable  and  may  be  en- 
forced.^ "  The  vendors  were  entitled  to  sell  to  the  best  ad- 
vantage, and  in  so  doing  to  exercise  the  right  to  preclude 
themselves  from  entering  into  competition  with  those  who 
purchased,  and  to  prevent  competition  between  purchasers; 
and  the  purchasers  were  entitled  to  such  protection  as  was 
reasonably  necessary  for  their  benefit.  Williams  had  trans- 
ferred property  in  the  secret  process  of  manufacturing  the  arti- 
cle he  had  discovered,  and  he  and  his  grantees  could  claim 
relief  as  against  breaches  of  trust  in  respect  to  it.  The  policy  of 
the  law  is  to  encourage  useful  discoveries  by  securing  their 
fruits  to  those  who  make  them.  If  the  public  found  the  balsam 
efficacious,  they  were  interested  in  not  being  deprived  of  its 
use,  but  by  whom  it  was  sold  was  unimportant."  "  Upon  the 
sale  of  a  secret  process,  a  covenant,  express  or  implied,  that 
the  seller  will  not  use  the  process  himself  or  communicate  it 
to  any  other  person,  is  lawful,  because  the  process  must  be 
kept  secret  in  order  to  be  of  any  value,  and  the  public  has  no 
interest  in  the  question  by  whom  it  is  used."' 

§  780.  Where  the  owner  of  a  cheese  factory  engaged  in 
manufacturing  certain  varieties  of  cheese  by  secret  process 
known  only  to  herself  and  her  agents  "  entered  into  an  agree- 
ment with  plaintiffs  to  sell  them  her  factory  and  its  belong- 
ings, together  with  '  the  good-will,  custom,  trade-marks  and 
names  used  in  and  belonging  to  said  business; '  she  also  cove- 

Y.  Sykes  (1824),  3  B.  &  C.  541 ;  Rodgers  not  interfere  with  or  affect  the  other 
et  aL  y..Novill  et  aL  (1847)i  5  Man.  covenants,  which  are  not  obnoxious 
Gr.  &  Scott,  109;  The  case  of  Day  v.  to  this  objection." 
Binning  (1881),  1  C.  P.  Cooper,  489;  » Fowle  v.  Parke  (1888),  181  U.  a  88. 
Croft  V.  Day  (1845),  7  Beav.  84.  The  9  Sup.  Ct  R  65a 
covenants  in  this  agreement  are  di-  2  yjckery  y.  Welch,  19  Pick.  528; 
visible,  and  while  I  hold,  with  the  Peabody  v.  Norfolk,  98  Ma8&  452; 
qualification  above  stated,  that  the  Central  Transportation  Ca  v.  Pull- 
general  covenant  not  to  engage  in  man's  Car  Ca  (1890),  139  U.  &  24^  11 
business  cannot  be  enforced,  it  does  Supi  Ct  R  478. 


§  781.]  IN  AMERICA.  849 

nanted  to  communicate  to  them  the  secret  of  the  manufacture, 
and  that  she  and  said  agents  would  refrain  from  communicat- 
ing said  secret  to  any  one  else,  and  after  a  certain  date  refrain 
from  making,  manufacturing  or  vending  said  cheese  and  from 
using  the  trade-marks  or  name  *  under  the  penalty  of  $5,000,' 
which  was  '  named  as  stipulated  damages,'  to  be  paid  by  de- 
fendant in  case  of  a  violation  of  this  covenant  within  five 
years,"  such  contract  is  not  in  restraint  of  trade,  and  is  bind- 
ing.' In  this  case  the  court  of  appeals  said:  "The  business 
carried  on  by  tne  defendant  was  founded  on  a  secret  process 
known  only  to  herself  and  her  agents.  She  had  the  right  to 
continue  the  business,  and,  by  keeping  her  secret,  to  enjoy  its 
benefits  to  any  practical  extent.  She  also  had  the  right  to 
sell  the  business,  including  as  an  essential  part  thereof  the 
secret  process,  and,  in  order  to  place  the  purchasers  in  the 
same  position  that  she  occupied,  to  promise  to  divulge  the  se- 
cret to  them  alone  and  to  keep  it  from  every  one  else.  In  no 
other  way  could  she  sell  what  she  had  and  get  what  it  was 
worth.  Having  the  right  to  make  this  promise,  she  also  had 
the  right  to  make  it  good  to  her  vendees  and  to  protect  them 
by  covenants  with  proper  safeguards  against  the  consequences 
of  any  violation.  Such  a  contract  simply  left  matters  sub- 
stantially as  they  were  before  the  sale,  except  that  the  seller 
of  the  secret  had  agreed  that  she  would  not  destroy  its  value 
after  she  had  received  full  value  for  it.  The  covenant  was  not 
in  general  restraint  of  trade,  but  was  a  reasonable  measure  of 
mutual  protection  to  the  parties,  as  it  enabled  the  one  to  sell 
at  the  highest  price  and  the  other  to  get  what  they  paid  for. 
It  imposed  no  restriction  upon  either  that  was  not  beneficial 
to  the  other  by  enhancing  the  price  to  the  seller  or  protecting 
the  purchaser.  Becent  cases  make  it  very  clear  that  such  an 
agreement  is  not  opposed  to  public  policy,  even  if  the  restric- 
tion was  unlimited  as  to  both  time  and  territory." 

§  781.  Power  to  restrain  agents. —  A  party  may  covenant 
against  the  acts  of  himself  and  his  agents,  and  thereby  assume 
the  risk  of  the  agents'  actions;  as,  for  instance,  where  the  secret 
processes  of  a  business  are  known  only  to  a  party  and  certain 
agents,  it  may  be  essential,  in  order  to  effect  a  sale  of  the  busi- 

1  Tode  et  aL  v.  Gross  (1891),  127  N.  Y.  480,  27  N.  E.  R.  468. 
54 
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ness,  to  covenant  against  the  disclosure  of  this  secret  process 
by  the  agent,  and  such  covenant  is  valid  and  binding.^ 

§  782.  Assignability  of  contract  in  restraint  of  trade. — 
A  covenant  entered  into  in  connection  with  the  sale  of  a  busi- 

*  Tode  et  aL  v.  Gross  (1891),  127  N.  Y.  ise  to  keep  the  process  secret  at  the 
480,  27  N.  E.  R.  469.  "  The  chief  re-  peril  of  paying  heavily  if  she  did  not. 
liance  of  the  defendant  in  this  court,  It  is  not  surprising,  therefore,  to  find 
«vhere  the  point  seems  to  have  been  that  the  restrictive  part  of  the  cove- 
raised  for  the  first  time,  is  that  the  nant  applies  with  the  same  force  to 
covenant,  so  far  as  stipulated  dam-  her  agents  that  it  does  to  herself,  for 
ao^es  are  concerned,  is  confined  to  the  she  undertakes  that  neither  she  nor 
personal  acts  of  Mrs.  Gross,  and  does  they  wiU  disclose  the  secret  or  en- 
not  embrace  the  acts  of  her  agents,  gage  in  making  or  selling  either 
A  careful  reading  of  the  agreement,  kind  of  cheese,  or  use  the  trade-mark 
however,  in  the  light  of  the  circum-  or  names  connected  with  the  busi- 
stances  surrounding  the  parties  nes&  We  do  not  think  that  a  per- 
when  it  was  made,  shows  that  no  sonal  act  of  the  defendant  is  essential 
such  result  was  intended.  What  to  a  violation  of  this  covenant  by 
was  the  object  of  the  covenant?  It  her,  for  if  she  permits  or  even  does 
was  to  keep  secret  at  ail  hazards  the  not  prevent  her  agents  from  doing 
process  upon  which  the  success  of  the  prohibited  acts,  the  promise  is 
the  business  depended.  On  no  other  broken.  While  it  is  her  exclusive 
basis  could  the  plaintiffs  safely  buy  covenant,  it  relates  to  the  action  of 
or  the  defendant  seU  for  what  her  others,  and  if  they  do  what  she 
property  was  worth.  Who  had  the  agreed  that  they  would  not  do^  it  is 
power  to  keep  the  process  secret  ?  a  breach  by  her,  although  not  her 
Clearly  the  defendant,  if  any  one,  as  own  act  She  violated  her  agree- 
she  had  confided  it  to  no  one  except  ment,  not  by  selling  herself,  but  by 
her  trusted  agents,  who  were  nearly  not  preventing  others  from  selling, 
related  to  her  by  blood  or  marriage.  This  construction  of  the  restrictive 
But  could  she  covenant  against  the  part  of  the  covenant  would  hardly 
acts  of  those  over  whom  she  had  no  be  open  to  question  were  it  not  that 
control  ?  She  had  the  right  to  so  in  the  same  sentence  occurs  the  re- 
oovenant  by  assuming  the  risk  of  parative  or  compensatory  part  de- 
their  actions,  and  unless  she  had  signed  to  make  the  plaintiffs  whole, 
done  so,  presumptively,  she  could  if  the  defendant  either  could  not  or 
not  have  sold  her  factory  for  so  large  did  not  keep  her  agreement  While 
a  sum.  It  was  safer  for  her  to  sell  this  provides  that  any  violation  in- 
with  such  a  covenant  than  it  was  volves  the  penalty  of  $5,000,  it  adds, 
for  the  plaintiffs  to  buy  without  it.  *  which  sum  is  hereby  named  as 
She  could  exercise  some  power  over  stipulated  damages  to  be  paid  *  by 
her  own  husband  and  her  father  and  the  defendant  in  case  of  a  violation 
her  husband's  brother,  all  of  whom  by  her  of  the  covenant  in  question, 
had  been  associated  with  her  in  What  kind  of  violation  is  thus  re- 
carrying  on  the  business,  and  whose  ferred  to  ?  The  defendant  says  a 
actions  in  certain  other  respects  she  personal  violation  by  her  only,  but 
assumed  to  control  for  a  limited  we  think,  for  the  reasons  already 
time,  whereas  the  plaintiffs  were  given,  that  the  spirit  of  the  agree- 
powerless  unless  they  had  her  prom-  ment  includes  both  a  violation  by 
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nes8  restraining  the  vendor  from  starting  a  competing  business 
is  in  the  nature  of  a  property  right,  and  where  it  runs  to  the 
successor  and  assigns  of  the  covenantee  it  is  assignable.^ 

§  783.  Knowledge  by  third  party  of  restraining  contract. 
A  person  purchasing  machinery  with  a  knowledge  that  there 
is  in  existence  a  contract  which  prohibits  the  vendor  from  sell* 
ing  the  machinery  except  under  certain  restrictions  is  bound 
by  the  contract,  and  it  may  be  enforced  as  against  him.^ 

§  784.  Construction  of  contracts  in  restraint  of  trade. — 
It  has  frequently  been  said  by  text- writers,  and  even  by  courts, 
that  all  contracts  in  restraint  of  trade  are  prima  facie  void ; 
that  they  are  to  be  presumed  void  until  it  is  shown  that  there 
was  an  adequate  consideration,  and  that  the  circumstances 
under  which  the  contract  was  made  were  such  as  to  render  the 
restraint  reasonable  and  proper. 

The  modern  rule,  however,  does  not  involve  any  such  pre- 
sumption in  the  accurate  or  legal  sense  of  the  term,  but  all 
contracts  in  restraint  of  trade  are  to  be  construed  with  refer- 
ence to  the  situation,  the  business  and  the  objects  of  the  par- 
ties to  the  contracts,  in  the  light  of  the  surrounding  circum- 
stances with  reference  to  which  the  contracts  are  made;  and 
where  the  restraint  imposed  is  essential  for  the  protection  of 
the  legitimate  interests  of  the  party  in  whose  favor  it  is  im- 
posed, then  the  contract  will  be  held  binding.* 

her  own  act,  and  by  the  act  of  those  same  as  if  she  had  done  the  act  in 
whom  she  did  not  prevent  from  seU-  person.  The  argument  of  the  learned 
ing,  although  she  had  agreed  that  counsel  for  the  defendant  that  the 
thej  would  not  sell.  As  no  one  not  contract  fixed  a  sum  to  be  paid  in 
a  party  to  a  contract  can  violate  it,  case  of  a  violation  by  the  defendant, 
every  act  of  defendant's  former  but  not  in  case  of  a  violation  '  by  the 
agents  contrary  to  her  covenant  was  other  parties,*  while  plausible,  is  un- 
a  violation  thereof  by  her,  whether  sound,  for  there  were  no  '  other  par- 
she  knew  of  it  or  assented  to  it  or  ties '  who  could  break  the  covenant 
not  Whenever  that  was  done  which  She  was  the  sole  covenanter,  and  un- 
she  agreed  should  not  be  done,  it  was  less  she  kept  the  covenant  she  broke 
a  breach  of  a  covenant  by  her,  even  it,  and  she  did  not  keep  it." 
if  the  act  was  contrary  to  her  wishes  ^  Diamond  Match  Ca  v.  Roeber 
and  m  spite  of  her  efforts  to  prevent  (1887),  106  N.  Y.  473, 13  N.  K  R.  419; 
It.  Her  covenant  was  against  a  cer-  Hedge,  Elliott  &  Ca  v.  Lowe  (1877), 
tain  act  by  any  one  of  four  persons,  47  Iowa,  137. 

including  herself.  Two  of  those  per-  2  New  York  Bank  Note  Co.  v.  Ham- 
sons  separately  did  the  act  which  she  ilton  Bank  Note  Co,  (1895),  83  Hun. 
had  agreed  that  neither   of  them  593. 

should  do,  and  thus  there  was  a  vio-  ^  Hubbard  v.  Miller  et  aL  (1873),  27 

lation  of  the  covenant  by  her  the  Midi.  15. 


852  CONTEACTS   IN  RESTRAINT   OF  TRADE.  [§  784. 

Contracts  should  be  construed  according  to  the  intention  of 
the  parties;  and  where  a  contract  in  restraint  of  trade  is  brief 
and  informal,  and  written  by  one  of  the  parties  at  the  bottom 
of  a  bill  of  sale  of  the  goods  sold,  it  is  proper  to  look  at  the 
whole  subject-matter  of  the  contract,  the  situation  of  the  par- 
ties, the  nature  and  extent  of  the  business,  the  purpose  to  be 
accomplished  by  the  restriction,  and  all  the  surrounding  cir- 
cumstances which  the  parties  must  be  supposed  to  have  had  in 
mind;  and  even  though  such  informal  contract  contains  no 
limitation  as  to  extent  of  territory,  and  no  limitation  as  to 
time,  the  court  may  reasonably  infer  that  the  restraint  imposed 
covered  the  space  where  the  parties  were  doing  business  at  the 
time  of  the  transfer,  and  such  area  about  the  place  as  would 
prevent  the  vendors  from  competing  with  the  vendees  for  a 
trade  that  would  naturally  come  to  the  vendees.^ 

1  Hubbard  y.  MiUer  (1878),  27  Mich,  not  materially  prejudicial  to  the  pub- 
15.  Ih  this  case  the  contract  was  at  lie;  and  that  it  should  be  enforced 
the  bottom  of  a  bill  of  sale,  and  as  as  far  as  capable  of  enforcement 
follows!  ''In  consideration  of  the  But  if  the  contract  were  equally  sus- 
above  sale  we  agree  not  to  keep  well-  oeptible  of  the  construction  claimed 
drivers'  tools  or  fixtures,  and  not  to  for  it  by  the  defendants  (which  we 
engage  in  the  business  of  well-driv-  think  it  is  not),  as  parties  are  not 
ing  after  this  date."  Referring  at  lightly  to  be  presumed  to  intend  a 
length  to  the  restriction  the  supreme  violation  of  the  law,  it  would  still  be 
court  of  Michigan  said:  ''The  sale  to  our  duty,  according  to  the  well  set- 
the  complainant  with  the  restriction  tied  rules  of  law,  to  adopt  the  con- 
contracted  for  was  somewhat  analo-  struction  which  would  make  it  con- 
gous to  the  sale  of  a  good-will,  differ-  form  to  the  law,  rather  than  that 
ing  mainly  in  the  fact  that  it  was  a  which  would  make  it  violate  the  law. 
sale  of  only  a  portion  of  the  business,  See  Church  Wardens  of  St  Saviour 
and  did  not  include  the  building  or  (1614),  10  Ck>ke*s  Rep.  676;  Archibald 
business  stand,  which  usuaUy,  if  not  ▼.  Thomas  (1824),  8  Ck>w.  284;  Coke 
always,  accompanies  the  sale  of  a  Lit  42»  183;  Attorney  General  v. 
good-wiU,  strictly  so  called.  And  Chapman,  81  Eng.Ix&Eq.  142;  Ifany 
though  there  may  be  some  difficulty  v.  Beekman  Iron  Ca  (1842X  9  Faige, 
in  defining  the  exact  territory  by  188;  Shore  v.  Wilson  (1889),  9  Clark 
metes  and  bounds,  over  which  this  &  Fin.  855.  But,  though  the  con- 
restrictiun  in  some  of  its  phases  was  tract  is  legal  and  fair,  and  the  re- 
intended  to  apply,  it  is  at  least  clear  straint  does  not  apply  to  an  unrea- 
enough  that  it  was  not  intended  to  sonable  extent  of  territory,  we  may 
be  unlimited  as  to  area,  but  that  in  not  be  able  by  injunction  to  give  the 
any  fair  view  which  can  be  taken  of  it  complainant  the  full  benefit  which 
it  is  confined  to  a  comparatively  small  the  contract  was  intended  to  give 
extent  of  territory  and  wholly  unob-  him,  by  reason  of  the  absence  of  any 
jectionable  on  this  ground,  fair  and  specific  and  defined  boundaries  in 
reasonable  between  the  parties,  and  the  contract  to  which  the  restriction 


§  785.]  IK  AME&ICA.  853 

But  contracts  which  are  to  a  greater  or  less  extent  in  re- 
straint of  competition  are  strictly  interpreted  as  against  parties 
seeking  to  enforce  them.  Obligations  which  affect  the  public 
welfare  will  not  be  enlarged  beyond  what  is  written;  the  pol- 
icy of  the  law  is  to  confine  such  obligations  within  narrow 
limits  rather  then  to  extend  the  restrictions  imposed.^ 

§  786,  The  reasonableness  of  the  restraint.— Whether  the 
limits  described  in  the  contract  are  reasonable  or  not  depends 
upon  the  kind  of  business  to  protect  which  the  contract  is 

should  apply.  But  this  consideration  intended  to  be  allowed  to  establish  a 
should  not  prevent  us  from  giving  hardware  store  in  any  other  city  or 
the  relief  sought,  so  far  as  the  right  village  where  the  business  would 
is  clear  and  the  limits  ascertainable  warrant  its  establishment,  and  in 
with  reasonable  certainty,  taking  connection  therewith  to  keep  and 
care  to  keep  clearly  within  the  in-  sell  the  articles  in  question  and  en- 
tended  limits.  It  was  manifestly  gage  in  putting  down  wells  in  any 
the  intention  of  the  contract,  first,  to  place  where  their  customers  should 
restrain  MiUer  &  Ca  from  keeping  choose  to  employ  them.  But  fourth, 
on  hand  or  selling  the  articles  in  from  the  nature  of  the  business  of 
question  within  the  city  of  Grand  sinking  wells,  we  may  safely  con- 
Haven,  whether  to  be  used  by  them-  dude  that  it  was  not  expected  or 
selves  or  others  in  the  sinking  of  understood  to  be  confined  to  so  lim- 
welis,  and  to  prevent  them  from  ited  a  territory  as  that  to  which  the 
keeping  or  in  any  way  furnishing  prohibition  against  the  selling  was 
them  there  wherever  or  by  whomso-  to  apply.  But  the  contract,  and  the 
ever  intended  to  be  used.  Thus  far  evidence  produced  in  this  case,  show- 
there  is  entire  certainty.  But  see-  ing  the  extent  of  its  application,  do 
ond,  it  is  equaUy  clear  that  the  re-  not  authorize  us  to  enforce  the  re- 
straint against  keeping  or  selling  strictions  by  in  junction  over  a  larger 
such  property  was  not  intended  to  be  extent  of  territory  than  above  indi- 
oonfined  strictly  to  the  city  limits,  cated,  though  we  think  it  quite  clear 
but  to  extend  far  enough  to  prevent  the  prohibition  against  putting  down 
a  mere  evasion  by  keeping  and  sell-  wells,  as  an  independent  business  not 
ing  such  articles  in  such  immediate  connected  with  a  hardware  store  at 
proximity  to  the  city  as  materially  Grand  Haven,  was  intended  to  have 
to  lessen  the  value  of  the  restriction,  a  more  extensive  operation.  But  in 
It  is  therefore  safe  to  say  that  the  case  said  defendants  shall  attempt  to 
vendors  were  not  to  be  at  liberty  to  carry  on  such  business  as  an  inde- 
keep  or  sell  such  articles  within  one  pendent  business  not  connected  with 
mile  of  the  city  limits;  and  as  their  a  hardware  store,  outside  the  limits 
own  interest  would  be  a  sufficient  above  indicated,  the  complainant 
protection  against  their  establishing  must  be  at  liberty  to  test  their  right 
a  place  for  the  keeping  and  sale  of  in  an  action  at  law  upon  the  con- 
such  articles  anywhere  between  tract,  or  in  a  new  suit  in  equity  upon 
there  and  the  next  city  or  village,  as  such  new  state  of  facts  as  may  be 
they  could  expect  few  customers,  it  shown." 

is  unnecessary  to  discuss  the  right  to  ^  Wiggins  Ferry  Ca  y.  O.  &  M.  By. 

keep  or  sell  vnthin  that  intervening  Ckx  (1874),  72  III  860. 
spaoa    But  third.  Miller  Sa  Ckx  were 
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made.^  The  reasonableness  of  the  restraint  imposed  must  be 
ascertained  in  every  case  by  reference  to  the  nature  of  the  busi- 
ness in  question  and  the  situation  of  the  parties.  A  restraint 
which  is  of  no  benefit  whatsoever  to  the  parties  seeking  to  en- 
force the  contract  is  void.  "  To  illustrate,  in  fact,  by  a  single 
example:  If  A.,  who  is  not  engaged  in  the  business  of  keeping 
a  public  house,  or  a  dry  goods  store,  or  a  saddler's  shop,  and 
does  not  contemplate  entering  upon  or  being  interested  in  such 
business,  goes  to  B.,  who  is  engaged,  or  preparing  and  about 
to  engage,  in  such  business,  and  takes  a  contract  from  B.  not 
to  continue  or  engage  in  such  business  in  a  particular  city  or 
village  or  other  territory,  defined  or  undefined,  such  restriction 
would  be  void  whatever  pecuniary  consideration  might  be  paid 
for  it.  A.  can  have  no  legal  interest  in,  and  can  derive  no  ben- 
efit from,  such  a  restraint,  and  has  no  legal  interest  in  its  ob- 
servance; and  it  would  be  imposing  a  restriction  on  B.  which 
might  be  burdensome  to  him  without  any  corresponding  ben- 
efit. It  would,  therefore,  be  wholly  unreasonable  and  void. 
But,  on  the  other  hand,  if  A.,  being  already  engaged,  or  aboyt 
to  engage,  in  any  such  business,  should  purchase  out  the  stock 
and  business  of  B.,  or  any  particular  branch  of  it,  with  the  stock 
pertaining  thereto,  on  the  condition  or  upon  the  terras  that  B. 
should  not  further  carry  on  that  business,  or  the  particular 
branch  of  it,  within  the  town  where  located,  or  other  reason- 
able extent  of  territory  to  which  the  business  might  probably 
be  extended  by  A.,  and  B.  should  thus  contract,  this  restraint 
under  such  circumstances  would  be  fair  and  just  and  reason- 
able between  the  parties,  one  of  whom  gives  what,  without 
such  restraint,  he  would  not  have  given,  and  the  restraint  con- 
tracted for  being  an  essential  consideration,  without  which  the 
vendor  could  not  have  made  the  sale  for  the  price  received, 
and  the  purchaser  would  not  have  bought;  and  such  restraint 
being  a  benefit  to  the  purchaser  and  not  specially  injurious  to 
the  public,  as  every  other  person  except  the  vendor  is  still  at 
liberty  to  engage  in  the  same  business  within  the  same  limits, 
such  a  restraint,  under  such  circumstances,  would  be  fair,  rea- 
sonable and  valid,  and  would  be  enforced  like  any  other  valid 
contract."  * 

1  Duffy  et  aL  v.  Shocky  (1858),  11    tiancy,  J.JnHubbard  v.Miner(1878), 

lud.  70.  27  Mu'Il  15.    Tiie  supreme  court  of 

'From  opinion  of  court  by  Chris-    West  Virginia  discusses  the  rule  as 
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§  786.  Reasonableness  a  question  of  law. —  The  question 
whether  or  not  restraint  imposed  is  reasonable  under  all  the 
circumstances  is  one  of  law  for  the  court  to  deterihine.^  But 
under  the  modem  rule,  which  makes  the  nature  of  the  busi- 
ness and  the  extent  of  the  trade  the  measure  by  which  the  rea- 
sonableness of  a  contract  is  determined,  it  would  seem  that  a 
very  well  defined  question  of  fact  is  involved.  Under  the  earlier 
rule,  where  the  contract  was  considered  as  a  whole  in  the  light 
of  more  or  less  vague  notions  concerning  public  policy,  the  rea- 

foUows(inWestVa.Tran&Ckx  V.Ohio  from  engaging  in  the  business  out- 
River  Pipe  Line  Co.  (1883),  22  W.  Va.  side  of  the  limits  of  such  town  or 
600):  "The  cases  establish  that  the  viUage,  though  according  to  the  de« 
restrictions  which  may  be  put  upon  cisions  such  contract  would  be  en- 
any  trade  or  business  are  only  such  forced,  so  far  as  it  restricted  the  busi- 
as  in  the  judgment  of  the  courts  will  ness  within  the  limits  of  the  town  or 
not  be  prejudicial  to  the  public;  and  village.  .  .  .  From  the  principles 
that  the  extent  of  the  restriction  al-  which  underlie  all  the  cases,  the  infer- 
lowed  must  therefore  depend  largely  ence  must  be  necessarily  drawn,  that 
on  the  character  of  the  trade  or  busi-  if  there  be  any  sort  of  business,  which 
nes&  In  most  cases  the  trade  or  from  its  particular  character  can  be 
business  has  been  strictly  local  in  restrained  to  no  extent  whatever 
its  character,  and  a  contract  prohib-  without  prejudice  to  the  public  in- 
iting  one  from  engaging  in  such  terest,  then  the  courts  would  be  oom- 
strictly  local  business,  which  is  held  pelled  to  hold  void  any  contract  im- 
to  be  valid,  has  been  only  such  as  posing  any  restraint  however  j>aHia2 
prohibited  the  obligor  from  engaging  on  this  peculiar  business,  provided, 
in  such  business  at  a  particular  place,  of  course,  it  be  shown  clearly  that 
such  as  a  named  town  or  city.  To  the  peculiar  business  thus  attempted 
permit  the  obligee  to  stipulate  that  to  be  restrained  is  of  such  a  ohar- 
the  obligor  should  not  engage  in  such  acter  that  any  restraint  upon  it, 
strictly  local  business  in  an  extent  however  partial,  must  be  regarded 
of  country  exceeding  the  bounds  of  by  the  court  as  prejudicial  to  the 
a  given  town  or  city  would  be  to  per-  public  interest." 
mit  him  to  enforce  a  contract  clearly  ^  Wilie  v.Baumgardner  et  al.  (1884), 
prejudicial  to  the  public  interest.  97Ind.  60.  The  question  whether  the 
According  to  the  spirit  pervading  restriction  of  trade  is  or  is  not  rea- 
the  decisions  everywhere,  a  barber  sonable  is  one  of  law  for  the  court 
would  be  allowed  to  make  a  con-  and  not  of  fact  for  the  jury;  and  the 
tract,  whereby  the  obligor  should  tendency  in  the  courts  has  been  to 
not  be  allowed  to  carry  on  a  business  construe  all  restrictions  liberally  and 
in  opiKJsition  to  the  obligee  in  a  cer-  not  strictly.  But  whenever  a  con- 
tain village,  town  or  city.  But  if  the  tract  is  made  in  restraint  of  trade, 
contract  prohibited  the  obligor  from  the  burden  of  showing  that  it  is 
carrying  on  such  a  business  in  such  valid  and  reasonable,  and  founded  on 
town  or  village  or  for  a  space  of  ten  a  good  consideration,  rests  on  the 
miles  around  it,  such  a  contract  party  seeking  to  enforce  it.  1  Story 
would  be  no  doubt  held  to  be  void,  on  Contracts,  sec.  554 
fio  far  as  it  restricted  the  obligor 
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sonableness  was  necessarily  a  question  for  the  court.  At  the 
present  time  it  would  seem  within  the  province  of  a  jury  to 
say  whether  the  business,  industry  or  practice  transferred  so- 
covered  the  territory  specified  as  to  make  the  extent  of  the 
territory  essential  to  the  protection  of  the  purchaser.  The 
nature  of  the  business  and  the  extent  of  its  trade,  and  the  ques- 
tion whether  that  trade  covers  a  city  or  county,  or  one  or  more 
states,  are  all  matters  susceptible  of  proof,  and  if  the  reason- 
ableness of  a  contract  in  restraint  of  trade — as  regards  the  ter- 
ritory embraced  —  is  to  be  determined  by  ascertaining  whether, 
as  a  matter  of  fact,  the  territory  covered  by  the  contract  is  no 
greater  than  the  territory  covered  by  the  custom  and  trade  of 
the  business  transferred,  then  the  question  is  largely  one  of 
fact.  The  question  as  to  what  extent  of  territory  is  included 
in  the  name  of  a  place  is  a  question  for  a  jury,  and  the  uncer- 
tainty canuot  be  taken  advantage  of  on  demurrer.^ 

§  787.  Protection  of  obligee  as  a  test  of  reasonableness. — 
The  later  decisions  are  clearly  to  the  effect  that  if  the  restraint 
imposed  is  no  greater  than  is  essential  to  the  protection  of  the 
obligee  in  the  enjoyment  of  the  business  or  industry  or  prac- 
tice purchased,  then  the  contract  is  reasonable  and  will  be  en- 
forced.* 

§  788.  The  sufflciency  of  the  consideration. —  In  the  ab- 
sence of  fraud  the  parties  contracting  are  presumed  to  have 
determined  for  themselves  the  sufficiency  of  the  consideration. 
Wherever  there  is  a  legal  consideration  the  court  will  not 
investigate  its  adequacy.'  Where  the  consideration  is  valu- 
able and  sufficient  in  law  to  sustain  a  contract,  the  law  allows 
the  parties  to  judge  for  themselves  as  to  the  sufficiency  of  such 
consideration.  The  court  will  not  enter  into  the  question 
whether  the  consideration  is  commensurate  in  value  with  the 
restraint  imposed.*   An  agreement  to  refrain  from  engaging  in 

1  Blanding  v.  Sargent,  Boston  Law  Kinnon  Pen  Ca  et  aL  v.  Fountain 

Reporter,  NoTember,  1^56,  p^  395.  Ink  Ckx  et  aL  (1882),  48  N.  Y.  Super* 

'^Fowle  V.  Parke  (1888),  181  IJ.  S,  Ct  (16  Jones  &  a)  442;  Dunlop  et  aL 

88,  9  Sup.  Ct  638;  EUerman  v.  Chi-  v.  Gregory  et  aL  (1851),  10  N.  Y.  24U 

oago  Junction,  etc.  Steele- Yards  Ca,  *  Duffy  et  aL  t.  Slioclcy  (1858),  11 

49   N.  J.   Eq.   217,  23  AtL  R.  287;  Ind.  70. 

Long  et  aL  y.  Towl  (1868),  42  Ma  545 ;  «  Hubbard  v.  Milto  (1878)^  27  Mich. 

Diamond  Match  Ca  t.  Roeber  (1887),  1& 
106  N.  Y.  478, 18  N.  £L  R.  419;  Mo- 
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a  particular  line  of  business  cannot  be  avoided,  as  against  pub- 
lic policy,  by  one  who  has  received  and  retained  a  valuable 
consideration  for  it.^ 

Although  it  appears  that  the  price  paid  for  the  personal  prop- 
erty of  a  livery-stable  was  no  more  than  the  property  was  in- 
trinsically worth,  still  the  purchase  is  a  sufficient  consideration 
for  an  agreement  restraining  the  vendors  from  conducting  a 
stable  in  the  same  place  for  a  period  of  five  years.' 

Where  the  restriction  is  reasonable  and  there  is  a  considera- 
tion capable  of  upholding  the  agreement,  the  courts  will  not 
inquire  whether  the  consideration  is  adequate  or  whether  it  i& 
commensurate  in  value  to  that  which  the  party  sacrifices  by 
the  restraint.'  But  a  completed  sale  of  a  business  is  not  a  suffi- 
cient consideration  for  a  subsequent  contract  by  the  seller  not 
to  engage  in  the  same  business  in  the  vicinity  within  a  certain 
time.* 

§  789.  Contracts  which  are  diyisible. — Wherever  the  stip- 
ulations in  a  contract  in  restraint  of  trade  are  divisible,  and 
the  restrictions  which  are  reasonable  are  separable  from  those 
which  are  unreasonable,  the  contract  will  be  enforced  as  to  the 
former.*  A  contract  which  restrains  a  party  from  engaging 
in  a  particular  business  or  occupation  "  in  the  city  and  county 
of  San  Francisco,  or  state  of  California,"  has  been  held  not 
divisible,  the  court  saying:  "  It  is  not  doubted  that  the  contract, 
so  far  as  it  relates  to  the  whole  state,  is  void ;  •  but  it  is  con- 
tended that  the  contract  restrains  the  exercise  of  the  business 
within  two  distinct  areas;  that  the  contract  is  severable  —  the 
one  part  restraining  the  exercise  of  the  business  within  the  city 
and  county  of  San  Francisco,  and  the  other  part  restraining  its 
exercise  within  the-  state,  and  that,  while  the  latter  is  void,  the 

1  National  WaU  Paper  Ca  t.  Hobbs  adequacy  of  the  consideration,  as  to 

(1895),  as  X.  Y.  &  983,  90  Hun,  28a  which  the  parties  had  the  right  to 

3  Johnson  et  aL  v.  Gwinn  et  aL  determine  for  themselye&  It  is  suffi- 

(1884),  100  Ind.  466.     "Though  the  cient  for  us  that  there  was  a  Talu* 

goods  transferred  to  the  plaintiffs  able  consideration  for  the  agreement^. 

and  Hinchman   were   intrinsically  So  are  the  modem  authorities.'' 

worth  the  amounts  paid  by  the  pur-  *  Lynn  y.  Sigsbee  (1878),  67  HI  7CL 

ohaaers,  yet,  by  the  agreement  in  re-  ^  Cleaver  v.  Lenhart  (1897),  182  Pa. 

fltraint  of  trade,  the   buyers  were  St  285,  87  AtL  R.  811. 

induced  to  purchase  the  entire  stock  ^  Beard  et  aL  v.  Dennis  (1855),  6  Ind; 

of  the  rival  establishment.    We  can-  200. 

not  undertake  to  inquire  as  to  the  *  Wright  v.  Ryder,  36  C^  842L 
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former  is  valid,  because  the  limits  are  not  unreasonable.  But 
we  are  of  the  opinion  that  the  contract  is,  in  that  respect,  entire. 
No  precise  rule  can  be  laid  down  for  the  solution  of  the  ques- 
tion whether  a  contract  is  entire  or  separable;  but  it  must  be 
solved  by  considering  both  the  language  and  the  subject-matter 
of  the  contract.  There  were  not  two  distinct  areas,  for  the  one 
included  the  other.  The  defendant's  business  was  not  carried 
on  in  the  two  distinct  areas,  as  two  separate  occupations,  but 
the  complaint  avers  that  the  defendant  was  carrying  on  the 
business  in  the  state,  and  that  he  sold  such  business  to  the 
plaintiff.  When  the  price  is  expressly  apportioned  by  the  con- 
tract, or  the  apportionment  may  be  implied  by  law,  to  each 
item  to  be  performed,  the  contract  will  generally  be  held  to  be 
severable;  but  no  such  apportionment  can  be  made  of  this  con- 
tract. When  the  contract  provides  for  the  restraint  of  the 
business  within  the  state,  if  the  mention  of  any  subdivision  of 
the  state  will  make  the  contract  severable,  then  it  would  be 
easy  to  defeat  the  rule  prohibiting  contracts  in  total  restraint 
of  trade  by  mentioning  in  the  contract  each  subdivision  of  the 
state;  and  when  it  is  objected  that  the  limits  are  unreasonable, 
it  will  be  answered  that  the  plaintiff  seeks  to  enjoin  the  de- 
fendant from  pursuing  the  business  in  only  one  of  the  cities  or 
towns  mentioned  in  the  contract."  ^ 

The  reasoning  of  the  court  in  the  case  last  cited  is  far  from 
satisfactory.  It  would  seem  that  wliere  a  contract  in  restraint 
of  trade  specifically  mentions  the  territory  in  which  it  is  abso- 
lutely essential  to  protect  the  purchaser  in  order  that  he  may 
enjoy  the  good-will  of  the  business  purchased,  the  contract  as 
to  that  territory  should  be  enforced,  notwithstanding  that  it  is 
sought  to  extend  the  restraint  to  an  entire  state.  The  mere 
fact  that  the  geographical  areas  specifically  described  in  a  con- 
tract in  restraint  of  trade  are  not  distinct  is  not  a  controlling 
matter.  A  contract  which  restrains  a  party  from  pursuing  a 
particular  occupation  within  a  particular  city,  and  also  within  a 
particular  county,  and  also  within  a  particular  state,  is  as  clearly 
divisible,  even  though  the  county  mcludes  the  city  and  the  state 
includes  both,  as  if  the  county  did  not  include  the  city,  and  the 
state  described  included  neither. 

A  covenant  by  a  party  selling  out  the  business  of  manufac- 

1  Moore  v.  Bonnett  (1870),  40  CaL  25L 
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taring  a  proprietary  preparation  that  he  will  not  engage  in  the 
manufacture  of  that  preparation,  or  impart  the  secret  or  recipe 
of  the  manufacture  thereof,  and  further,  that  he  will  not  en- 
gage in  manufacturing  any  similar  article,  is  divisible  and  may 
be  enforced  as  regards  the  manufacture  of  the  same  prepara- 
tion or  the  use  of  the  secret  of  its  preparation,  and  is  void  as 
regards  the  covenant  not  to  engage  in  the  manufacture  of  any 
similar  article,  such  covenant  containing  no  restrictions  as  to 
either  time  or  place.^ 

A  contract  by  a  manufacturer  of  and  dealer  in  matches  in 
the  city  of  St.  Louis,  whereby  he  sells  his  entire  factory  and 
stock  in  trade,  together  with  good-will,  trade-marks,  etc.,  and 
agrees  "  that  he  will  not  enter  into  the  manufacture  of  matches 
at  this  or  any  other  place  for  the  term  of  five  years,  nor  lend 
his  influence,  skill,  name  or  countenance  to  any  other  party  or 
parties  so  engaged,  to  the  detriment  of  the  business  thus  trans- 
ferred," is  divisible  and  may  be  enforced  as  regards  St.  Louis.- 

Where  a  business  covers  no  more  than  a  radius  of  a  hundred 
miles,  and  the  restraining  agreement  covers  one  thousand  miles, 
the  agreement  is  unreasonable  and  void,  and  the  contract  is  not 
divisible  so  that  the  courts  may  enforce  the  restraint  as  to  the 
territory  actually  covered  by  the  business.' 

An  agreement  not  to  engage  in  a  certain  manufacturing  busi- 
ness in  several  counties  is  void  as  to  all  the  counties  except  the 
one  wherein  the  business  sold  is  being  carried  on.* 

1  Gillis  V.  Hall  (1870),  2  Brews.  342.  manifestly  a  divisible  one,  and  that 
'  Peltz  et  aL  v.  Eichele  (1876),  62  portion  of  it  which  restrains  the  de- 
Mo.  171.  **  The  defendant's  objection  fendant  from  engaging  in  the  manii- 
to  the  sufficiency  of  the  petition  is  facture  of  matches  in  the  city  of  St. 
based  upon  the  assumed  illegality  of  Louis,  for  the  time  stipulated,  is 
his  covenant  not  to  engage  in  the  clearly  reasonable  and  valid,  what- 
manufacture  of  matches  in  the  city  ever  may  be  thought  of  the  remaining 
of  St  Louis,  or  at  any  other  place,  restriction,  as  to  *any  other  place.*'' 
f<5r  a  period  of  five  years.  This  cove-  Citing  Dean  v.  Emerson.  (1869),  102 
nant  is  claimed  to  be  void,  as  being  Mass.  480;  Thomas  v.  Adm'r  of  Miles 
in  restraint  of  trada  Contracts  of  (1854),  3  Ohio  St  274;  Green,  Ex'r.  v. 
this  character  are  not  now  regarded  Price  (1845),  13  M.  &  W.  694:  Pres- 
by  the  courts  with  so  jealous  an  eye  bury  v.  Fischer  &  Bennett  (1853),  18 
as  formerly,  and  it  is  not  at  all  ap-  Mo.  50. 

parent  that  any  of  the  mischievous  '  Althen  v.  Vreeland  (1897),  36  AtL 

consequences  sought  to  be  prevented  R  479. 

by  the  adoption  of  the  early  rule  on  *  City  Carpet  Beating  Works   v. 

this  subject  would  ensue  if  the  entire  Jones  (1894),  102  CaL  506,  36  Pac.  R. 

contract  in  this  case  were  held  to  be  841. 
valid.     The   covenant,  however,  is 
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§  790.  Liquidated  damages  and  penalty.—  It  frequently 
happens  that  bonds  and  agreements  in  restraint  of  trade  spec- 
ify certain  penalties,  and  in  order  to  facilitate  a  recovery  these 
penalties  are  frequently  described  as  "liquidated  damages" 
and  not  penalties.  In  an  action  upon  a  bond  or  an  agreement 
which  specifies  a  certain  penalty,  the  penalty  will  be  treated 
as  liquidated  damages  where  the  actual  damage  sustained  is 
difficult  to  ascertain;  such  construction  is  a  question  of  law,  to 
be  decided  by  the  court  upon  consideration  of  the  whole  trans- 
action.^ 

^Duify  et  aL  t.  Shocky  (1858),  11  etc.,orof  making  a  business  of  selling 

Ind.  70.    In  this  case  the  court  said  certain  articles  within  a  designated 

concerning  the  measure  of  damages:  territory.     This   right   they  might 

"  Upon  the  question  of  the  measure  repurchase  at  the  price  of   $1,000, 

of  damages,  it  is  urged  that  the  word  and  the  presumption  is,  from  their 

'  penalty '  is  the  controUing  word  in  acts  in  resuming  that  right,  that  they 

the  contract,  and  therefore  the  de-  estimated  it  at  more  than  the  sum 

fendant  should  not  under  any  circum-  designated  by  them  in  their  agree- 

stances  have  been  permitted  to  re-  ment   There  is  a  case  reported  (April 

coveranything  exceeding  the  amount  18,  1849,  Sulnter  v.  Ferguson,  62Eng. 

which  the  evidence  showed  he  had  Com.  Law   R.  716)  which  is  very 

been  damaged  by  the  breach  of  the  much  in  point    That  was  a  suit  upon 

contract    To  this  it  is  answered  that  an   agreement    by   which    Sainter 

the  spirit  and  intention  of  the  con-  agreed  to  employ  Ferguson  as  an  as- 

tracting  parties,  as  evidenced  by  the  sistant  surgeon  and  apothecary,  and 

contract,  when  read  by  the  light  of  Ferguson,  in  consideration  thereof, 

surrounding   circumstances,  should  agreed  that  he  would  not,  at  any 

control  in  construing  that  contract  time,  practice  as  a  surgeon,  etc.,  in 

The  instruction  of  the  court  was  to  his  own  name  or  the  name  of  any 

the  effect  that,  upon  the  breach  of  the  other    person,   at    Macclesfield,   or 

contract,  the  $1,000  was  to  be  viewed  within  seven  miles  thereof,  under  a 

as  liquidated  damages,  and  the  ver-  penalty  of  500Z.    Among  other  ques- 

diet  should  be  for  that  amount,  less  tions  in  the  case,  that  of  whether  the 

the  $800,  eta    The  sum  of  $1,000,  sum  mentioned  was  to  be  considered 

named  in  the  written  agreement  a  as  liquidated   damages  or  not  was 

})enalty,  was  doubtless  inserted  to  se-  fully  discussed,  and  it  is  there  said  by 

cure  the  performance  of  but  one  stip-  Wilde,  Chief  Justice,  that  *  whether 

ulation,  and  that  was  that  the  plaint-  the  sum  mentioned  in  an  agreement 

iffs  should  not  start  a  shop,  etc.    The  to  be  paid  for  a  breach  is  to  be  treated 

damages  which  might  result  from  a  as  a  penalty  or  as  liquidated  and  as- 

breach  of  this  agreement  could  not  certained  damages  is  a  question  of 

be  otherwise  than  uncertain.    Ham-  law  to  be  decided  by  the  judge,  upon 

ilton  V.  Overton  et  aL  (1842),  6  Blackf.  a  consideration  of  the  whole  instru* 

207.   The  plaintiffs  had,  by  the  agree-  ment'    It   is  further  said  in  that  • 

ment,   deprived    themselves    of  a  case,  that  *  it  would  be  impossible  to 

certain  right  which  they  in  common  say  in  such  a  case  precisely  what 

with  others  possessed,  to  wit,  the  lib-  damage  might  result  from  a  breach 

erty  of  carrying  on  a  marble  shop^  of  the  agree  ment;  it  is  not  unreasona- 
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Neither  the  word  "penalty"  nor  the  phrase  "liquidated 
damages  "  is  to  be  permitted  to  conclusively  control  in  the  con- 
struction of  a  contract.^ 

A  provision  that  if  the  party  bound  carried  on  the  same  kind 
of  business  within  the  territory  specified,  then  the  last  instal- 
ment of  the  purchase-money  should  not  be  paid,  is  binding,  and 
the  instalment  will  be  treated  as  liquidated  damages.* 

The  use  of  the  words  "  under  a  penalty  "  in  a  covenant  in 
restraint  of  trade  are  not  conclusive  against  the  same,  being 
regarded  as  liquidated  damages.   In  this  class  of  cases  the  courts 

ble,  therefore,  that  the  parties  should  damages  in  that  case  were  said  to  be 

themselves  fix  and  ascertain  the  sum  uncertain  and  difficult  to  ascertain, 

that  should  be  paid    And  I  think  we  They  are  eqtiallj  uncertain  and  as 

can  only  give  effect  to  the  contract  difficult  to  arrive  at,  by  proof,  in  this 

of  the  parties  by  holding  the  500/.  to  case.*' 

be  liquidated  damages,  and  not  a  *  Duffy  v.  Shocky  (1858),  11  Ind.  70; 

mere  penalty,'  etc.    As  to  this  point,  Sainter  v.  Ferguson  (1849),  62  Eng. 

Cottman,  one  of  the  judges,  said:  'I  Com.  Law  R.  716;  Richards  v.  Edick 

agree  with  the  Lord  Chief  Justice  (1853),  17  Barb.  260;  2  Story's  Eq., 

that,  although   the    word   penalty,  sec.  1818. 

which  would  prima  fade  exclude  the  2  Nobles  v.  Bates  (1825),  7  Cow.  807. 

notion  of  stipulated  damages,  is  used  '*  The  surrender  of  the  last  instalment 

here,  yet  we  must  look  at  the  nature  must  be  considered  as  liquidated  dam- 

of  the  agreement  and  the  surround-  ages  for  carrying  on  trade  within  the 

ing  circumstances  to  see  whether  twenty  miles.  On  the  face  of  the  con- 

the  parties  intended  the  sum  men-  tract  there  is  nothing  unreasonable 

tioned  to  be  a  penalty  or  stipulated  in  this.    The   relinquishing  of  the 

damages.    Considering  the  nature  of  business  by  Nobles,  and  the  agree- 

this  agreement,  and  the  difficulty  ment  in  question,  are  recited  as  part 

the  plaintiff  would  be  under  in  show-  of  the  inducement  or  consideration 

ing  what  specific  damage  he  had  sus-  on  which  the  defendant  agreed  to 

tained  from  the  defendant's  breach  pay  the  $3,000.    The   parties   have 

of  it,  I  think  we  can  only  reasonably  fixed  the  value  of  that  item  in  the 

construe  it  to  be  a  contract  for  stip-  consideration  at  $750.    In  the  nat- 

ulated   and   ascertained    damages.'  ure  of  the  case  the  precise  injury 

To  the  same  effect  were  the  opinions  which  the  defendant  would  sustain 

of  Creswell  and  Williams,  judges,  from  the  establishment  or  continu- 

Li  that  case  Ferguson  bound  himself,  ance  of  the  same  kind  of  busineiis 

'  under  a  penalty  of  500Z.,'  not  to  prac-  could  not  be  accurately  ascertained, 

tice,  etc.    In  the  case  at  bar  the  It  must  depend  upon  a  variety  of 

plaintiffs   *bind   themselves  in  the  circumstances  —  upon    the    capital 

penalty  of  $1,000 '  not  to  start  a  mar-  which  the  party  might  invest,  the 

ble  shop,  etc.    If,  in  the  case  cited,  industry  which  he  might  exert,  and 

the  sura  named  as  a  penalty  was  cor^  the  patronage,  from  these  and  other 

rectly  held  to  be  liquidated  damages,  causes,  he  might  be  able  to  attract, 

we  cannot  see  but  that  the  reasons  A  more  suitable  case  for  the  liquida- 

f or  that  decision  are  fully  as  strong  tion  of  damages  by  the  parties  them- 

and  as  applicable  in  this  case.    The  selves  can  scarcely  be  imagined." 
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incline  to  treat  the  sum  named  as  liquidated  damages.^  The 
intention  to  liquidate  damages  may  not  prevail  in  all  cases,  for 
if  the  intent  expressed  is  to  impose  a  penalty,  the  courts  will 
not  give  the  words  a  larger  scope.* 

In  a  case '  where  one  Hall  sold  to  his  partner  the  business  of 
manufacturing  Hall's  Vegetable  Sicilian  Hair  Renewer,  with 
a  covenant  not  to  engage  again  in  the  manufacture  thereof,  or 
to  impart  the  secret  recipe  for  the  same,  under  penalty  of  for- 
feiting $30,000  "  in  full  satisfaction  and  as  liquidated  damages," 
the  court  discussed  the  penalty  named  as  follows:  "But  the 
defendants  further  object  that  the  plaintiff  is  not  entitled  to 
the  equitable  relief  prayed  for,  for  the  reason  that  the  parties 
have,  in  their  said  agreement,  liquidated  the  damages  for  the 
breach  of  any  of  the  covenants  contained  therein.  It  is  con- 
ceded that  if  the  sum  named  is  a  mere  penalty  it  would  not  bar 
the  plaintiff  of  equitable  relief;  but  it  is  urged  that  if  it  is  to 
be  regarded  as  liquidated  damages  the  plaintiff  has  a  full  and 
complete  remedy  at  law.  There  is  no  branch  of  the  law  upon 
which  the  authorities  are  more  unsatisfactory  than  upon  the 
question  whether  a  stipulated  sum  in  an  agreement  is  liquidated 
damages  or  a  penalty.  And  that  they  are  so  is  owing  in  a 
great  measure  to  the  fact  that  each  case  must  depend,  to  a  very 
considerable  extent,  upon  its  own  peculiar  circumstances.  The 
earlier  cases  lay  much  stress  on  the  precise  phraseology  used  — 
holding  that  to  be  a  penalty  which  the  parties  call  a  penalty ; 
and  that  to  be  liquidated  damages  which  the  parties  term  such. 
But  this  is  looking  at  the  surface  only.  And  the  more  recent 
cases  have  a  tendency  to  go  beneath  the  surface,  and,  by  look- 
ing at  all  the  surroundings  of  the  parties,  endeavor  to  ascertain, 
if  possible,  what  they  really  meant.  .  .  ♦  We  are  carefully 
to  distinguish  between  cases  of  penalty,  strictly  so  called,  and 
cases  of  liquidated  damages.    The  latter  properly  occur  when 

iLynde  et  al  v.  Thompson  (1861),  Tayloe  v.  Sandiford  (1822).  7  Wheat 

2  AUen,  456;  Ropes  v.  Upton  (1878),  13;  Adm'r  Smith  v.   Adm*r  Wain- 

125  Mass.  258;  Sainter  v.  Ferguson  wright  (1852),  24  Vt  97;  Smith  v. 

(1849),  7  C.  B.  716;  Sparrow  v.  Paris  Dickenson  (1804).  3  Bos.  &  P.  680; 

(1862),  7  IIurL  &  N.  594;  1  Sedgw.  Astley  v.  Weldon  (1801),  2  Bos.  &  P. 

Dam.  (8th  ed.),  sec.  41  a  346. 

2  Smith  V.  Brown  (1835X  164  Mass.  3  Gillis  v.  HaU  et  aL  (1870),  2  Brewa^ 

584,  42  N.  R  R.  101 ;  Higginson  et  al  ter,  341. 
V.  Weld  et  aL  (1859;,  14  Gray,  165; 
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the  parties  have  agreed  that  in  case  one  party  shall  do  a  stipu* 
lated  act,  or  omit  to  do  it,  the  other  party  shall  receive  a  cer- 
tain sum  as  the  just,  appropriate  and  conventional  amount  of 
the  damages  sustained  by  such  act  or  omission.  In  cases  of 
this  sort  courts  of  equity  will  not  interfere  to  grant  relief,  but 
will  deem  the  parties  entitled  to  fix  their  own  measure  of  dam- 
ages; provided  always,  that  the  damages  do  not  assume  the 
character  of  gross  extravagance,  or  of  wanton  and  unreasonable 
disproportion  to  the  nature  or  extent  of  the  injury.  But  on  the 
other  hand,  courts  of  equity  will  not  suffer  their  jurisdiction  to 
be  evaded,  merely  by  the  fact  that  the  parties  have  called  a 
sum  damages  which  is  in  fact  and  intent  a  penalty,  or  because 
they  have  designedly  used  language  and  inserted  provisions 
which  are  in  their  nature  penal,  and  yet  have  endeavored  to 
cover  up  their  object  under  other  disguises."  ^ 

«    

1  story's  Eq.,  seo.  18 1&    The  court  suit  should  be  commenced  at  law  foi 

continues:  **  What  was  the  true  intent  the  breach  of  one  of  his  covenants, 

and  meaning  of  the  parties  to  this  could  the  plaintiff  recover  the  whole 

agreement?  Is  the  latter  a  covenant  $30,000  for  such  breach,  upon  proof 

absolutely  on  the  part  of  Hall  that  of  merely  nominal  damages  ?  Woul(^ 

he  wiU  not  manufacture  and  sell  this  any  court  allow  him  to  recover  thi9 

partioular  article,  or  does  it  mean  large  sum  upon  proof  that  he  had 

that  he  shaU  pay  plaintiff  the  sum  sold  but  a  single  bottle  of  the  prepa> 

of  $30,000  in  case  he  does  so?    The  ration,  of  the  value  of  one  dollar?  In 

plaintiff  claims  that  it  is  an  absolute  such  case,  with  several  covenants  not 

covenant  not  to  do  the  act  com-  to  do  several  distinct  things,  would 

plained  of,  and  he  now  asks  specific  not  the  plaintiff,  for  the  breach  of  one 

performance  of  the  agreement    The  of  them,  be  required  in  a  suit  of  law 

defendants  allege  that  they  have  a  to  prove   this  particular   damage? 

right  to  manufacture  and  seU  the  And  if  so,  the  sum  named  can  only 

said  hair  renewer,  upon  payment  of  be  construed  as  a  penalty.  If  it  were 

the  said  sum  as  liquidated  damages;  a  single  act,  the  damages  for  which 

but  they  have  not  paid  the  money,  could  be  easily  determined  prospect- 

nor  do  they  now  tender  or  offer  to  ively,  there  would  be  more  reason 

pay  it    If  their  view  of  the  case  is  for  treating  it  as  a  case  of  liquidated 

correct,  they  can  go  on  in  direct  vio-  damages.  The  defendant  Hall  seems- 

lation  of  the  covenant,  and  perhaps  to  regard  his  right  as  clear  to  violate 

ruin  the  business  of  the  plaintiff;  his  covenants,  and  all  of  them,  with 

and  if  they  are  unable  to  respond  to  impunity,  subject  only  to  his  liability 

a  verdict  for  the  penalty,  the  former  to  be  mulcted  in  damages,  and  that 

would  be  without  any  practical  rem-  when  the  same  are  paid,  to  the  ez- 

edy.    There  are,  as  we  have  already  tent  of  $30,000,  he  can  no  longer  be 

seen,  various  covenants  in  this  agree-  called  on  to  account  or  restrained 

ment,  for  the  breach  of  any  one  of  for  any  such  breach.    And  herein,  I 

which  the  defendant  Hall  is  to  for-  think,  lies  the  whole  fallacy  of  his 

feit  the  said  sum  of  $30,000.  Suppose  position.    He  has  no  right  to  violate- 
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The  court  deduces  from  the  authorities  reviewed  the  follow- 
ing rules: 

^"^  First  When  a  person  has  bound  himself  in  a  certain  sum 
to  do  or  not  to  do  a  certain  thing,  the  court  will  look  at  the 
language  of  the  contract,  the  intention  of  the  parties  as  gath- 
ered from  all  its  provisions,  the  subject  of  the  contract  and  its 
surroundings,  the  ease  or  difficulty  of  measuring  the  breach  in 
damages,  and  the  sum  stipulated,  and  from  the  whole  decide 
whether  equity  and  good  conscience  require  that  said  sum  shall 
be  treated  as  liquidated  damages  or  only  as  a  penalty. 

"  Second.  When  a  man  has  bound  himself  by  his  covenant 
to  do  or  not  to  do  a  certain  thing,  and  has  fixed  a  certain  sum 
that  he  will  pay  upon  breach  of  his  covenant,  he  is  not  ab- 
solved thereby  from  a  specific  performance  of  his  agreement; 
and  when  the  justice  of  the  case  requires  such  specific  perform- 
ance, equity  will  enforce  it."  ^ 

his  covenants  at  alL  He  is  bound  to  and  the  primary  object  of  the  par- 
perform  his  agreements  to  the  letter,  ties»  and  when  that  requires  a  specific 
and  it  is  arguing  in  a  circle  to  say  performance  they  will  treat  the  pen- 
that  he  is  not  obliged  to  do  so,  be-  alty  as  a  mere  security.  2  Story's 
cause  he  has  bound  himself  in  a  Eq..  sea  715.  Here  the  whole  scope 
heavy  penalty  to  keep  his  covenants,  of  the  agreement  would  seem  to  be 
The  design  of  the  penalty  is  to  that  the  defendant  Hall  should  not 
strengthen,  not  to  weaken,  his  agree-  carry  on  the  business  referred  to^  or 
ment.  Where  specific  })erformance  in  any  way  interfere  with  the  busi- 
is  vital  to  the  plaintiff,  is  it  to  be  re-  ness  of  the  plaintiff.  When  the  oove- 
f  ased  him  merely  because  the  defend-  nant  is  not  to  do  a  particular  act» 
ant  has  promised  to  pay  a  certain  and  a  penalty  or  forfeiture  is  annexed 
sum  for  non-performance  ?  Such  sum  to  the  doing  of  that  act,  this  penalty 
may.  or  may  not,  be  adequate  com-  does  not  authorize  the  party  to  do  the 
pensation  to  the  plaintiff;  and  it  act,  and  before  the  act  is  done  the 
would  seem  that  the  latter  is  en-  court  wiU  restrain  him  by  injuno- 
titled  to   insist  upon   specific  per-  tion.'* 

f ormance,  notwithstanding  an  agree-  >  Applying  these  rules  to  the  case 
ment  to  pay  a  certain  sum  as  dam-  the  court  said :  ''The  defendant  Hall, 
sge&  If  a  bond  with  a  penalty  is  for  a  price  which  at  the  time  was 
made,  upon  condition,  to  convey  cer-  satisfactory  to  him,  sold  his  entire 
tain  lands  upon  the  payment  of  a  interest  in  the  manufacture  and  sale 
certain  price,  it  will  be  deemed  in  of  these  preparations,  and  to  the 
equity  an  agreement  to  convey  the  trade-mark  used  thereon.  He  cove- 
land  at  all  events,  and  not  to  be  dis-  nanted  with  plaintiff  not  to  manu- 
charged  by  the  payment  of  the  pen-  f acture  or  sell  the  same,  or  to  use  his 
alty,  although  it  has  assumed  the  name  for  that  purpose,  and  not  to 
form  of  a  condition  only.  Ck>urts  of  permit  others  to  do  so;  and  to  make 
equity,  in  all  cases  of  this  sort,  look  his  covenant  more  obligatory,  if  pos- 
to  the  substance  of  the  transaction  sible,  he  bound  himself  to  forfeit  the 
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The  use  of  the  word  "  penalty  "  is  not  necessarily  controlling.* 
And  where  the  actual  damages  for  breach  of  covenant  are  nec- 
essarily uncertain  and  incapable  of  being  ascertained  except 
by  conjecture,  and  the  parties  have  stipulated  a  certain  sum 
as  penalty,  it  may  be  assumed  that  they  intended  such  sum  to 
be  stipulated  damages.^ 

§  791.  Measure  of  damages, —  In  an  action  to  recover  dam- 
ages for  the  breach  of  a  contract  restraining  a  certain  grantee 
from  using  the  property  conveyed  to  him  in  competition  with 
the  business  of  the  grantor  upon  adjacent  property,  it  is  com- 
petent to  show  losses  of  profits  of  the  grantor  resulting  from 
the  breach  of  the  contract,  and  evidence  is  admissible  as  to 
the  profits  of  the  grantor's  business  both  before  and  after  the 
breach  of  the  contract.' 

sum  of  $30,000  as  liquidated  damages  him — should  be  enforced  in  accord- 

for  any  breach  of  said  covenant  He  ance  with  the  understanding  of  the 

now  says,  in  effect,  to  plaintiff,  I  parties  at  the  time  it  was  made.*' 

have  broken  my  agreement  in  its  ^  Bagley  v.  Peddie  et  al.,  16  N.  Y. 

most  material  part,  and  I  propose  to  469;  Dakin  et  al.  v.  Williams  et  aL 

continue  to  do  sa    I  have  not  paid,  (1887),  17    Wend.  448;    Wooster   v. 

nor  do  I  propose  to  pay,  the  $30,000  Easch  et  al.  (1881),  26  Hun,  61. 

damages,  imless  compelled  to  do  so  ^Tode  et  aL  v.  Gross  (1891),  127 

bv  due  course  of  law:  but  I  hold  that  N.  Y.  480,  28  N.  E.  R  46a 

I  can  break  my  covenant  with  im-  >  Hitchcock  v.  Anthony  (1897),  88 

punity.  because  I  bound  myself  in  Fed.  R.  779.    ''  In  the  case  before  us 

the  sirm  of  $30,000  not  to  do  sa    The  the  very  object  of  the  contract  which 

plaintiff,  on  the  other  hand,  claims  has  been  broken  was  to  secure  the 

specific  performance.    He  contends  coal   business   of  Anthony  against 

that  an  action  at  law  for  the  dam-  any  loss  of  business  and  consequent 

ages  would  not  afford  him  adequate  profit  which  might  result  from  a 

relief;  that  since  the  making  of  the  competitive  business  conducted  on 

said   agreement  he   has   vastly  in-  the  dock  sold  by  him  to  Hitchcock, 

creased  the  business,  and  that  $80,000  To  protect  his  business,  and  secure 

now,  even  if  paid  by  the  defendants,  the  possible  results  therefrom  against 

would  be  no  compensation  for  the  competition,  was  the  occasion  of  this 

ruin  of  a  business  worth  from  $50,000  agreement;  and,  if  plaintiff  in  error 

to  $60,000  per  annum.    I  am  of  opin-  has  knowingly  and  purposely  rented 

ion  that  the  plaintiff  is  entitled  to  this  dock  for  the  purpose  of  enabling 

the  relief  he  asks.    Nor  can  the  de-  his  lessee  to  carry  on  a  competing 

fendant  HaU  justly  complain  that  coal  business,  the  damages  which 

he  is  held  to  a  compliance  with  his  are  recoverable  naturally  and  prozi- 

solemn  covenants.    He  has  the  con-  mately  include  any  gain  prevented 

sideration  therefor  in  his  pocket;  and  which  could  be  certainly  shown  to 

both  honesty  and  good  faith  require  have  resulted  from  the  competition, 

that  an  agreement  entered  into  under  The  evidence  offered  was  relevant 

such  circumstances  —  with  no  pre-  and  competent    It  related  directly 

teose  of  fraud  or  imposition  upon  to  the  biisiness  conducted  by  An- 
55 
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Regarding  the  nature  of  the  evidence  the  court  *  said :  "  It  is 
further  objected  that  the  evidence  upon  which  plaintiff  relied 
to  show  loss  of  profits  was  vague  and  speculative,  and  did  not 
amount  to  legal  evidence  of  any  loss  of  profits,  and  that  the 
court  should  so  have  instructed  the  jury,  having  been  so  re- 
quested. There  was  evidence  of  the  amount  of  coal  sold  by 
defendant  in  error  to  steamers  for  a  series  of  years  before  and 
after  this  breach,  and  of  a  reduction  in  the  profit  per  ton,  caused 
by  the  lower  price  at  which  the  competing  dealer  offered  and 
sold  coaL  There  was  also  evidence  that  while  the  demand  for 
coal  by  steamers  at  Detour  increased  from  year  to  year,  as 
the  tonnage  navigating  the  St.  Mary's  river  increased,  the  value 
of  Anthony's  business  declined.  This  was  competent  evidence 
from  which  the  jury  might  reasonably  infer  some  damage  by 
loss  of  profits" 

Where  a  party  sells  a  drug  business  in  a  small  place  and  cove- 
nants not  to  engage  in  the  same  business  within  a  certain  dis- 
tance thereof,  and  violates  the  agreement  by  starting  to  build 
a  store  to  be  used  as  an  apothecary  shop,  substantial  damages 
may  be  recovered,  without  evidence  specifically  directed  to  what 
the  damage  will  be^  just  as,  for  instance,  in  the  case  of  language 
affecting  a  trader  in  the  way  of  his  trade.^ 

Where  a  party  selUi  a  manufacturing  business^  together  with 
the  good-will  of  the  same,  and  exclusive  right  to  manufacture 
a  particular  article  under  particular  brands  in  a  particular  local- 
ity, and  he  afterwards  begins  the  manufacture  of  the  same  arti- 
cle, the  measure  of  damages  is  the  entire  profits  made  by  the 
manufacture  and  sale  of  such  particular  article,  regardless  of 
the  fact  whether  the  business  of  the  other  party  is  affected 
thereby  or  not^    Bat  where  the  charge  is  that  the  party  bound 

thony  both  before  and  after  the  con-  as  well  look  to  that  element  in  con- 
tract, and  before  and  after  its  breach,  Bidering  whether  there  were  any 
and  did  not  touch  any  mere  collat-  profits  prevented  by  competition.** 
oral  business  or  anticipated  collat-  See  also  Bagley  v.  Smith  et  aL  (1858), 
eral  profit  The  admission  of  evi-  ION.  Y.  489;  Belter  v.  Morton  (1880), 
denoe  as  to  the  past  profits  of  that  06  Pa.  St.  229. 
business  as  bearing  upon  future  prof-  ^  In  Hitchcock  v.  Anthony,  tuprcu 
its  prevented  was  not  error.  It  was  >  Smith  v.  Brown  (1895),  164  Mass. 
a  most  important  circumstance,  584,  42  N.  &  R.  101. 
which  any  business  man  would  look  *  Peltz  et  aL  v.  Eichele  (1876),  62 
to  as  a  factor  in  any  estimate  of  the  Ma  171.  "  If  the  defendant  had  in- 
future  value  of  a  business;  and  no  fringed  the  exclusive  right  of  the 
reason  occurs  why  a  jury  may  not  plaintiffs  to  manufacture  and  sell  a 
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simply  engaged  in  the  manufacture  of  the  articles  generally, 
thereby  violating  its  covenant,  without  any  claim  to  profits  on 
specific  articles,  the  measure  of  damages  is  the  profits  lost  by 
the  injured  party  and  made  by  the  wrong-doer  as  a  result  of  the 
diversion  of  the  business.^ 

^^In  ascertaining  the  amount  of  this  damage,  the  profits 
made  by  the  defendant  constitute  an  element;  but  only  such 
profits  made  by  the  defendant  as  the  plaintiffs  have  lost  by 
reason  of  the  wrongful  act  of  the  defendant  complained  of  in 
the  petition.  In  ascertaining  the  profits  lost  to  the  plaintiffs, 
the  profits  made  by  defendant  may  properly  be  given  in  evi- 
dence in  connection  with  the  diversion  of  customers  from 
plaintiffs  to  defendant,  and  the  amount  of  their  purchases,  the 
product  of  the  plaintiffs'  factory,  and  the  amount  of  their  sales, 
and  the  reduction  in  price  of  the  articles  sold,  if  any,  in  conse- 
quence of  the  unlawful  competition  of  defendant."  * 

§  793.  Jarisdietion  of  court  of  equity. — The  jurisdiction 
of  a  court  of  equity  to  enforce  a  covenant  in  restraint  of  trade 
by  injunction  is  not  excluded  by  the  fact  that  the  party  bound 
executed  a  bond  for  its  performance  with  a  stipulation  for  liq- 
uidated damaged.' 

particnlar  article,  the  defendant,  In  ties*  to  a  covenant  to  agree  that  a 
an  action  against  him  for  damages,  fixed  snm  shall  be  paid  in  case  of  a 
would  be  held  to  account  to  them  for  breach  by  the  party  in  default,  and 
aU  profits  made  by  the  manufacture  that  this  should  be  the  exclusive 
and  sale  of  such  article,  regardless  of  remedy.  The  intention  in  that  case 
the  fact  whether  he  thereby  inter-  would  be  manifest  that  the  payment 
fered  in  any  manner  with  the  plaint-  of  the  penalty  should  be  the  price  of 
iffo*  business  or  his  customers,  in  any  non-performance,  and  to  be  accepted 
particular  place,  or  whether  the  prod-  by  the  covenantee  in  lieu  of  per- 
uct  of  the  plaintiffs'  factory  and  formance.  Phoenix  Ina  Ca  v.  Con- 
their  sales  were  in  any  manner  af-  tinental  Ina  Ca  (1882),  87  N.  Y.  400. 
fected  thereby  or  not;  and  this  is  But  the  taking  of  a  bond  in  con- 
understood  by  us  to  be  the  rule  in  nection  with  a  covenant  does  not 
X>atent  cases.  In  audkk  cases  the  en-  exclude  the  jurisdiction  of  equity 
tire  profits  are  taken  because  the  in  a  case  otherwise  cognizable 
defendant  has  no  right  at  all  to  deal  therein,  and  the  fact  that  the  dam- 
in  the  article,  and  must  account  as  ages  in  the  bond  are  liquidated  does 
a  kind  of  trustee  for  what  he  has  not  change  the  rula  It  is  a  question 
made  from  another's  capital."  of  intention,  to  be  deduced  from  the 
iPeltz  et  aL  v.  Eichele  (1876),  62  whole  instrument  and  the  circum- 
Ma  171.  stances;  and  if  it  appear  that  the 
'  Peltz  V.  Eichele,  suprcu  performance  of  the  covenant  was 
'Diamond  Match  Ckx  v.  Boeber  intended,  and  not  merely  the  pay- 
(1887),  106  N.  Y.  473,  18  N.  R  R.  419.  ment  of  damages  in  case  of  a  breach, 
"It  is  of  course  competent  for  par-  the  covenant  will  be  enforced.    It 
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§  793.  Power  of  court  of  equity  to  award  damages. — The 
power  of  a  court  of  equity  to  award  damages  does  not  depend 
wholly  on  the  nature  of  the  principal  relief  sought,  but  upon 
the  fact  that  the  parties  being  properly  before  the  court  for  one 
purpose,  complete  justice  may  be  more  easily,  speedily  and  com- 
pletely done  between  them  as  to  all  matters  embraced  in  the 
suit  by  the  court  embracing  them  in  its  adjudication  rather 
than  by  a  decree  as  to  a  part  and  a  dismissal  of  the  case  with 
a  view  to  an  action  at  law  as  to  the  remainder.^  Announcing 
this  rule  the  supreme  court  of  Michigan  said :  ^^  It  is  denied  by 
defendants  that  the  court  had  any  power  to  award  damages  in 
the  case,  the  question  of  damages  being,  they  insist,  peculiarly 
one  for  the  consideration  of  courts  of  law.  In  support  of  this 
position  a  number  of  £nglish  cases  are  cited,  in  some  of  which, 
decided  since  Lord  Cairns'  act,'  which  expressly  authorized  the 
court  of  chancery  to  give  compensation  in  damages  in  some 
cases,  it  has  been  stated  by  the  court  that  previous  to  an  act 
chancery  had  no  power  to  award  damages.  Whether  these 
statements  were  meant  to  be  understood  literally,  or  whether, 
on  the  other  hand,  they  were  intended  to  be  understood  only 
as  statements  that  previous  to  that  statute  the  court  had  no 
power  to  grant  relief  in  damages  when  no  other  relief  was 
given,  is  not  very  clear,  and  perhaps  not  very  important  Re- 
lief was  certainly  given  in  some  cases  in  the  English  court  of 
chancery  by  an  award  of  damages,  previous  to  the  passage  of 
that  act;  and  there  are  decisions  which  even  go  so  far  as  to 
hold  that  damages  might  be  awarded  in  cases  of  specific  per- 
formance, even  though  the  principal  relief  sought  was  denied.".* 

was  said  in  Long  y.  Bowring  (1864),  damages.  The  right  to  relief  by  in- 
83  Beav.  585»  which  was  an  action  in  junction  in  similar  contracts  is  es- 
equity  for  the  specific  performance  tabllshed  by  numerous  cases.  Citing 
of  a  covenant^  with  a  claim  for  liq-  Phoenix  Ins.  Ca  v.  Continental  Ins. 
uidated  damages:  '  All  that  is  settled  Ca,  supra;  Long  v.  Bowring,  supra; 
by  this  claim  is  that  if  they  bring  Iloward  v.  Woodward  (1864),  10  Jur. 
an  action  for  damages  the  amount  (N.  S.)  1128;  Coles  v.  Sims  (1854),  28 
to  be  recovered  is  £1,000,  neither  Jm  J.  Ch.  258;  Avery  v.  Langford 
more  nor  less.'  There  can  be  no  (1854),  Kay,  668;  Whittaker  v.  Howe 
doubt  upon  the  circumstances  in  this  (1841),  8  Beav.  888;  Hubbard  v.  Mil- 
case  that  the  parties  intended  that  ler  (1878X  27  Mich.  15." 
the  covenant  should  be  performed,  i  Beal  v.  Chase  (1875)»  81  Mich.  490l 
and  not  that  the  defendant  might  at  >  21  and  22  Victoria, 
his  option  repurchase  his  right  to  '"The  leading  case  of  Denton  v. 
manufacture  and  sell  matches  on  Stewart  (1786),  1  Cox,  258,  referred  ta 
payment  of  $15,000,  the  liquidated  in  1  FonK  Eq.  48  et  seq,,  which  holds 
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§  794.  Contracts  affecting  quasi-public  duties. —  Contracts 
which  attempt  to  restrain  a  corporation  or  party  from  the  per- 
formance of  any  public  or  quasir^uhUc  duties  will  not  be  en- 
forced, where  the  restraint  will  be  at  all  prejudicial  to  the  public 
interest.^ 

this  doctrine,  is  overruled  in  Eng-  ant  was  unable  to  perform  fullj,  or 
land,  the  master  of  the  rolls  holding  perhaps,  after  suit  brought,  had  dis- 
in  Greenaway  v.  Adams  (1806),  12  abled  himself  from  performing  at 
Vea.  895,  that  where  specific  relief  all"  See  also  King  t.  Bardeau  (1822), 
was  denied,  either  because  improper  6  Johns.  Ch.  88;  Wiswall  v.  McGowan 
under  the  facts,  or  because  it  was  (1889),  1  HofE.  125;  same  case  on  ap- 
impracticable,  there  was  no  basis  for  peal  (1847),  2  Barb.  270;  Cathcart  v. 
any  relief  in  damages,  and  the  party  Robinson  (1881),  5  Pet  264;  Chinn 
must  be  turned  over  to  his  remedy  v.  Heale  (1810),  1  Munf.  68;  Dustin 
at  law.  See  also  Todd  v.  Gee  (1810),  v.  Newcomer  (1837),  8  Ohio,  49; 
17  Ves.  27a  Denton  v.  Stewart  has  Slaughter  v.  Tindle  (1822),  1  Litt 
sometimes  been  followed  in  this  858;  White  et  al.  v.  Hardin  et  aL 
country.  See  Andrews  v.  Brown  (1887),  5  Dana,  141;  Waltham  et  aL  v. 
(1S49),  3  Gush.  130;  Phillips  v.  Thomp-  Oldham  (1839),  9  Dana,  60;  Doggett 
80n  a814)«  1  Johns.  Gh.  150.  But  v.  Hart  (1853),  5  Fla.  215;  Martin  et 
Chancellor  Kent  declined  to  follow  aL  v.  Tidwell  et  aL  (1867),  36  Ga.  832; 
his  own  decision,  subsequently  hold-  Brown  v.  Gardner  et  aL,  Har.  Oh.  291; 
ing  in  Hatch  v.  Cobb  (1820),  4  Johns.  Carroll  v.  Rice  et  aL,  Walker's  Ch.  37a 
Ch.  559,  and  again  in  Kempshall  v.  >  Gibbs  v.  GonsoL  Gas  Ca  of  Balti* 
Stone  (1821),  5  Johns.  Ch.  198,  that  more  (1888),  130  U.  a  396,  9  a  Ct  R. 
the  court  ought  not,  except  in  very  553.  The  supplying  of  gas  is  a  busi- 
special  cases,  to  sustain  a  bill  for  the  ness  of  a  public  nature  to  meet  a 
award  of  damages  merely.  But  in  public  necessity  and  is  not  like  the 
neither  of  these  cases  was  the  au-  business  of  an  ordinary  corporation 
thority  of  the  court,  after  granting  engaged  in  the  manufacture  of  goods 
the  principal  relief,  to  award  dam-  that  may  be  furnished  by  individual 
1^^  where  it  was  necessary  to  do  effort  New  Orleans  Gas  Light  dkx 
complete  justice  between  the  parties,  v.  Louisiana  Light  Ca  (1885),  115  U.  a 
denied  or  questioned;  and  its  right,  650,  6  a  Ct.  R  252;  Louisville  Gas  Ga 
and  indeed  its  duty,  to  do  so,  instead  v.  Citizens*  Gas  Light  dkx  (1885),  115 
of  turning  the  parties  over  to  a  sec-  U.  a  683,  6  a  Ct.  R  57;  Shepard  v. 
ond  litigation,  has  often  been  de-  Milwaukee  Gkis  Light  Ca  (1858),  6 
clared  in  this  country,  in  reliance  Wis.  539;  Chicago  Gas  Light  &  Coke 
upon  what  was  believed  to  be  the  Ca  v.  People's  Gas  Light  &  Coke  Ca 
settled  rule  in  England,  irrespective  (1887),  121  IlL  530,  13  N.  E.  R  169; 
of  any  statuta  And  the  cases  are  City  of  St  Louis  v.  St  Louis  Gas 
by  no  means  confined,  as  was  argued  Light  Ca  (1879),  70  Ma  69.  Or  where 
by  counseL  to  thoae  in  which  the  the  business  is  of  such  a  character 
award  of  damages  would  consist  in  that  it  is  presumed  that  it  cannot 
an  adjudication  as  to  the  profits;  but  be  restrained  to  any  extent  whatso- 
most  of  them  are  cases  of  specific  ever  without  prejudice  to  public  in- 
performance,  where  the  plaintiff  terest,  courts  will  not  enforce  con- 
established  his  right)  but  the  defend-  tracts  which  attempt  to  impose  any 
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The  law  cannot  recognize  as  valid  any  undertaking  to  do 
that  which  fundamental  doctrine  or  legal  rule  directly  forbids, 
nor  can  it  give  effect  to  any  agreement  the  making  of  which 
is  an  act  in  violation  of  law ;  it  is  well  settled  that  a  corpo- 
ration cannot  disable  itself  by  contract  from  performing  the 
public  duties  which  it  has  undertaken,  and  it  cannot  by  agree- 
ment compel  itself  to  make  public  accommodation  subservient 
to  its  private  interest.^ 

A  corporation  formed  for  the  purpose  of  transporting  pas- 
sengers in  railroad  cars  constructed  and  owned  bv  the  com- 
pany  owes  certain  duties  to  the  public  and  has  no  power  to 
lease  or  transfer  all  its  cars,  rights  and  personal  property  to 
another  company  and  to  covenant  not  to  "  engage  in  the  busi- 
ness of  manufacturing,  using  or  hiring  sleeping-cars  "  while  the 
indenture  remained  in  force.' 

restraint    Gibbs  ▼.  ConsoL  Gas  Ca  S.  Ct  H.  478.    ''The  plaintiff,  thera- 

of  Baltimore  (1888),  130  U.  S.  896,  9  fore,  was  not  an  ordinary  manufact- 

8.  Ct  R  55a  See  also  West  Virginia  uring  corporation,  such  as  might. 

Trans.  Ca  ▼.  Ohio  River  Pipe  Line  like  a  partnersiiip  or  an  individual 

Ca  (1888),  22W.Va.  600;  Chicago  Gas,  engaged   in    manufactures,  seU   or 

eta  Ca  v.  People's  Gas  Ca  (1887),  121  lease  aU  its  property  to  another  cor- 

UL  580, 13  N.  £.  R 169;  Western  Union  poration.    (Citing  Ardesoo  Oil  Ca  v. 

TeL  Ca  v.  American  Union  Tel  Ca  North  American  Oil  &  Mining  Ca 

(1880),  65  Ga.  160.  (1870),  66  Pa.  St  875;  Treadwell  et  aL 

1  Gibbs  ▼.  ConsoL  Gas  Ca  of  Balti-  ▼.  Salisbury  Mfg.  Ca  et  aL  (1856),  7 
more  (1888),  180  U.  a  896,  9  &  Ct  R  Gray,  89a)  But  the  purpose  of  its  in- 
55&  In  Thomas  v.  Railroad  Ca  (1879),  corporation,  as  defined  in  its  charter 
101  U.  S.  71,  Justice  Miller  said:  "A  and  recognized  and  confirmed  by  the 
corporation,  like  a  raUroad  company,  legislature,  being  the  transportation 
has  granted  to  it  by  charter  afran-  of  passengers,  the  plaintiff  exercised  a 
chise  intended  in  a  large  measure  to  public  employment,  and  was  charged 
be  exercised  for  the  public  good ;  the  with  the  duty  of  accommodating  the 
due  performance  of  those  functions  public  in  the  line  of  that  employ- 
being  the  consideration  of  the  pub-  ment  exactly  corresponding  to  the 
lie  grant  any  contract  which  dis-  duty  which  a  railroad  corporation  or 
ables  the  corporation  from  perform-  a  steamboat  company,  as  a  carrier  of 
ing  those  functions,  which  under-  passengers,  owes  to  the  public,  inde- 
takes  without  the  consent  of  the  pendently  of  possessing  any  right  of 
state  to  transfer  to  others  the  rights  eminent  domain.  The  public  nature 
and  powers  conferred  by  the  char-  of  that  duty  was  not  affected  by  the 
ter,  and  to  relieve  the  grantees  of  the  fact  that  it  was  to  be  performed  by 
burden  which  it  imposes,  is  a  viola-  means  of  cars  oonstructed  and  of 
tion  of  the  contract  with  the  state,  patent  rights  owned  by  the  corpora^ 
and  is  void  as  against  public  policy.'*  tion  and  over  roads  owned  by  others. 

>  Central  Transp^  C6>  v.  Pullman's  The  plaintiff  was  not  a  strictly  pri- 

Palace  Car  Ca  (1890X  189  U.  8.  24»  11  vate  but  a  qtuisi-puhlic  corporation; 
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Where  a  corporation  is  granted  a  franchise  intended  to  be 
exercised  for  the  public  good,  the  dne  performance  of  those 
functions  is  the  consideration  of  the  public  grants  and  any  con- 
tract which  disables  the  corporation  from  performing  those 
functions,  and  which  undertakes  without  the  consent  of  the 
state  to  transfer  to  others  the  rights  and  powers  conferred  by 
the  charter,  is  void  as  against  public  policy.^ 

and  it  must  be  so  treated  as  regards  U.  S.  71.  '*The  charter  of  a  oorpo- 
the  validity  ot,  any  attempt  on  its  ration,  read  in  the  light  of  any  gen- 
part  to  absolve  itself  from  the  per-  eral  laws  which  are  applicable,  is  the 
formance  of  those  duties  to  the  pub-  measure  of  its  powers,  and  the  enu- 
lie,  the  performance  of  which  by  the  meration  of  those  powers  implies  the 
corporation  itself  was  the  remunera-  exclusion  of  aU  others  not  fairly  in- 
tion  that  it  was  required  by  law  to  cidentaL  AU  contracts  made  by  a 
make  to  the  public  in  return  for  the  corporation  beyond  the  scope  of  those 
grant  of  its  franchise."  Citing  Pick-  powers  are  unlawful  and  Toid,  and 
ard  V.  Pullman  Southern  Car  Ca  no  action  can  be  maintained  upon 
(1886),  117  XT.  a  34,  6  &  Ct  R.  685;  them  in  the  courts,  and  this  upon 
York  &  Maryland  Line  R.  Ca  t.  Wi-  three  distinct  grounds:  the  obliga- 
nans  (1854),  17  How.  80,  89;  Railroad  tion  of  every  one  contracting  with  a 
Ca  V.  Lock  wood  (1873),  17  WalL  357;  corporation  to  take  notice  of  the 
Liyerpopl  &  Great  Western  Steam  legal  limits  of  its  powers;  the  inter- 
Ca  V.  Phenix  Ins.  Ckx  (1888),  129  est  of  the  stockholders  not  to  be 
U.  &  397.  9  a  Ct  R.  469.  Regard-  subjected  to  risks  which  they  have 
ing  the  powers  of  a  corporation  per-  never  undertaken;  and,  above  aU,  the 
forming  public  and  quasi-puhMc  du-  interest  of  the  public  that  the  oor^ 
ties,  see  York  &  Maryland  R.  R  Ca  v.  poration  shall  not  transcend  the  pow- 
Winans  (1854),  17  How.  80;  Pearce  ers  conferred  upon  it  by  law.  A 
V.  Madison  &  Indianapolis  R  Ca  corporation  cannot,  without  the  as- 
(1858),dlHow.441;Zabriskiev.Cleve-  sent  of  the  legislature,  transfer  its 
]an()«  eta  R  R.  Ca  (1859).  23  How.  franchise  to  another  corporation,  and 
881;  Thomas  v.  Railroad  Ca  (1879),  abnegate  the  performance  of  the  du- 
101  U.  Sw  71;  Salt  Lake  City  v.  Hoi-  ties  to  the  public  imposed  upon  it  by 
lister  (1885),  118  U.  a  356,  6  a  (X  R  its  charter  as  the  consideration  for 
1055;  Willamette  Woolen  Mfg.  Ca  v.  the  grant  of  its  franchise.  Neither 
Bank  of  British  Columbia  (1886),  119  the  grant  of  a  franchise  to  transport 
U.  a  191,  7  a  Ct  R  187;  Green  Bay  passengers,  nor  a  general  authority 
&  Minnesota  R  Ca  v.  Union  Steam-  to  sell  and  dispose  of  property,  em- 
boat  Ca  (1882),  107  U.  a  98,  2  a  C;t  powers  the  grantee^  while  it  con- 
R  221;  Pittsbui:g,  C.  &  St  L.  R  Ca  tinues  to  exist  as  a  corporation,  to 
V.  Keokuk  So  Hamilton  Bridge  (1888),  seU  or  to  lease  its  entire  property 
131  U.  a  371,  9  a  (X  R  770;  Oregon  and  franchise  to  another  corpora- 
Railway  &  Nav.  Ca  v.  Oregonian  Ry.  tion.  These  principles  apply  equally 
Ca  (1888).  130  U.  a  1,  9  a  Ct  R  409;  to  companies  incorporated  by  special 
Cental  Transp.  Ca  v.  Pullman's  Pal-  cliarter  from  the  legislature  and  to 
ace  Car  Co.  (1890),  139  U.  a  24^  11  a  those  formed  by  articles  of  associa- 
Ct  R  478L  tion  under  general  laws."  From 
1  Thomas  v.  Railroad  Ca  (1879),  101  opinion  of  the  supreme  court  in  Cen- 
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Every  public  grant  of  privileges,  franchises  or  property,  if 
ambiguous,  is  to  be  considered  against  the  grantee  and  in  favor 
of  the  public ;  an  intention  on  the  part  of  the  government  to 
grant  to  private  persons  or  to  a  corporation  property  or  rights 
in  which  the  whole  public  is  interested  is  never  presumed  and 
must  be  unequivocally  expressed  or  be  necessarily  implied  in 
the  terms  of  the  grant ;  furthermore,  such  grants  are  supposed 
to  be  made  at  the  solicitation  of  the  grantees,  and  to  be  drawn 
up  by  them  or  their  agents,  and  therefore  the  words  used  are 
to  be  treated  as  those  of  the  grantees.^ 

§  795.  Statutory  provisions  covering  contracts  in  restraint 
of  trade. —  The  federal  act  of  July  2, 1890,  will  be  considered 
at  some  length  hereinafter. 

Under  some  of  the  state  statutes  against  trusts  and  combina- 
tions and  covering  contracts  in  restraint  of  trade,  the  courts  of 
the  several  states  have  felt  constrained  to  hold  many  contracts 
in  restraint  of  trade  illegal,  which  contracts  might  otherwise 
be  considered  good;  as,  for  instance: 

A  contract  for  the  sale  of  beer,  providing  that  the  purchaser 
shall  handle  only  the  beer  specified  in  the  contract,  and  that 
the  brewer  shall  sell  to  no  other  dealer  in  the  same  town  or 
vicinity,  is  a  trust  and  conspiracy  against  trade  within  the 
Texas  act  of  1889.' 

A  contract  prohibiting  the  vendee  from  handling  the  beer 
of  any  other  person,  and  requiring  the  vendee  to  give  notice  to 
the  vendor  of  any  competition  in  the  place  where  the  vendee 
does  business,  is  void  under  the  Texas  anti-trust  statute.' 

An  agreement  by  a  merchant  with  the  purchaser  of  his  stock 
in  trade  to  retire  from  business  in  the  same  town  for  twelve 
months  is  contrary  to  the  Texas  statute  forbidding  conspiracies 
in  restraint  of  trade.* 

tral  Transpi  Ca  v.  Pullman's  Palace  gonian  Rj.  Ca  (1888X  180  U.  &  20»  9 

Car  Ca  (1890),  189  U.  a  24, 11  a  Ct  R  a  Ct  R.  409. 

47a  s  Fuqua,  Hinkle  &  Davis  ▼.  Pabst 

1  Central  Transp.  Ca  v.  Pullman's  Brewing  Ca  (1896),  90  Tex.  298,  38  a 

Palace  Car  Ca  (1890),  189  U.  S.  24, 11  W.  R  29.    See  also  Texas  Brewing 

a  Ct  R  478;  Charles  River  Bridge  Ca  v.  Terapleman  (1896),  90  Tex.  277, 

V.  Warren  Bridge  (1837),  11  Pet.  420;  38  a  W.  R  27. 

Dubuque  &  Paa  R  Ca  v.  Litchfield  >  Texas  Brewing  Ca  v.  Meyer  (1896), 

(1^59),  23  How.  66;  Slidell  v.  Grand-  38  a  W.  R  263. 

jean  (1883),  111  U.  a  412,  4  a  Ct  R  « Gates  v.  Hooper  (1897),  90  Tex. 

475;  Oregon  Ry.  &  Nav.  Ca  v.  Ore-  563,  39  a  W.  R  186. 
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A  contract  between  several  companies  not  to  sell  goods 
within  certain  territorial  limits  for  a  specified  time,  and  that 
no  company  should  sell  more  than  a  certain  percentage  of  the 
entire  amount  of  goods  sold,  is  contrary  to  the  provisions  of 
the  California  civil  code,  which  provide  that  every  contract 
by  which  one  is  restrained  from  exercising  a  business  or  call- 
ing  is  void  to  that  extent^  except  that  onie  who  has  sold  the 
good-will  of  a  business  may  agree  not  to  carry  on  a  similar 
business  within  a  specified  county  or  town,  and  that,  in  antici- 
pation of  dissolution  of  partnership,  a  partner  may  agree  not 
to  carry  on  a  similar  business  in  the  town  or  city  where  the 
partnership  was  located.^ 

1  Vulcan  Powder  Ca  v.  Heronles  Powder  Ca  (1892),  96  GaL  510, 81  Paa  B.  681. 
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THE  FEDERAL  ANTI-TRUST  LAW. 
CHAPTER  22. 

THE  LAW  AND  ITS  APPUCATION. 

§  7M.  Act  of  July  3, 180a 
797, 79a  The  title  of  the  act 

71^  "  Trade  and  oommerca" 
800-80&  **  Unlawful  restraints  and  monopoliea** 
806, 807.  The  provisions  of  the  act 
8O8-810L  The  contracts  embraced  within  the  act 

81 L  Act  is  oonstitutionaL 

812L  A  state  is  not  within  the  act 

8ia  The  object  of  the  statutOi 

814.  The  anti-trust  act  and  the  interstate  commerce  act 

815i  Interferences  with  interstate  transportation. 

816b  Decisions  of  the  supreme  court  of  the  United  Statea 

817.  The  construction  of  the  act 
818;  81SL  Corporate  combinations  of  manufacturerg  —  Sugar  refinerieflb 
820-8^ Manufacture  and  commerce. 

829L General  propositionB  affecting  corporate  combinationa 

83i^82&  Simple  combinations  of  manu&oturers  —  Cast-iron  pipe  com- 
panies. 

826b Watch-case  manufaotureni 

827.  Simple  combinations  of  dealen. 
828^  82a  Coal  dealers. 

880. Dealers  in  tiles  and  mantels. 

881-885i  Simple  combinations  of  railways. 

886-^48. Trans-Missouri  Freight  Association  case. 

844. In  the  supreme  court 

845-84a Joint  Traffic  Association  case. 

848, 850L  Contracts  of  railways  not  contrary  to  act 

851.  Express  companiea 
852, 858.  Simple  combinations  of  commission  men  —  Hopkins  ▼.  United 
Statea 

854-860. Aids  and  facilities  to  commerce. 

861, 862. Anderson  v.  United  States. 

869L  Right  to  form  associations  for  the  adTancement  of  bosiiieBSi 
864r-86a  Effect  of  dissolution  of  combination. 

867.  Remedies  under  the  act 
868-873.  In  equity. 
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§  874 Injunction  without  noticei  * 

875.  Injunction,  affidavits  for. 

876-878.  Action  at  law  to  recover  damages. 
87&-88L  Defense  against  suit  by  illegal  oombinatioUi 

88a  Partiea 

883.  Question  of  intent. 

884  Penaltie& 
885-891.  Indictment 

892.  Habeas  corpus. 

892Gk  Statutes  of  limitation* 

§  7%.  Act  of  July  2,  1890.*— The  federal  anti-trust  act, 
sometimes  called  the  "  Sherman  Act "  and  sometimes  called 
the  "  Trust  Act,"  or,  more  properly,  "Anti-Trust  Act,"  approved 
July  2,  1890,  was  entitled: 

§  797.  The  title  of  the  act. —  "An  act  to  protect  trade  and 
commerce  against  unlawful  restraints  and  monopolies."*  While 

iCh.  647,  vol  26,  U.  S.  Stat&  at  Sea  2.  Every   person  who   shaU 

Large.  The  act  entire,  including  the  monopolize,  or  attempt  to  monopo- 

title,  is  as  follows:  lize,  or  combine  or  conspire  with  any 

An  act  to  protect  trade  and  com-  other  person  or  persons,  to  monopo- 

merce     against    unlawful     re-  lize  any  part  of  the  trade  or  com- 

straints  and  monopolies.  merce  among  the  several  States,  or 

Be  it  enacted  by  the  Senate  and  with  foreign  nations,  shall  be  deemed 

House  of   Representatives    of   the  guilty  of  a  misdemeanor,  and,  on 

United  States  of  America  in  Con-  conviction  thereof,  shall  be  punished 

gress  assembled,  by  fine  not  exceeding  five  thousand 

Sec  1.  Eveiy  contract,  combina-  dollars,  or  by  imprisonment  not  ez- 

tion  in  the  form  of  trust  or  other-  ceeding  one  year,  or  by  both  said 

wise,  or  conspiracy,  in  restraint  of  punishments,  in  the  discretion  of  the 

trade  or  commerce  among  the  sev-  court. 

eral  States,  or  with  foreign  nations.  Sea  a  Every  contract^  combina- 

is   hereby   declared   to   be   illegal  tion  in  form  of  trust  or  otherwise,  or 

Every  person  who  shall  make  any  conspiracy,  in  restraint  of  trade  or 

such  contract  or  engage  in  any  such  commerce  m  any  Territory  of  the 

combination  or  conspiracy,  shall  be  United  States  or  of  the  District  of 

deemed  guilty  of  a  misdemeanor,  Ck>lumbia,  or  in  restraint  of  trade  or 

and,  on  conviction  thereof,  shall  be  commerce  between  any  such  Terri- 

punished  by  fine  not  exceeding  five  tory  and  another,  or  between  any 

thousand  dollars,  or  by  imprison ment  such  Territory  or  Territories  and  any 

not  exceeding  one  year,  or  by  both  State  or  States  or  the  District  of  Co* 

said  punishments,  in  the  discretion  lumbia,  or  with  foreign  nations,  or 

of  the  court  between  the  District  of  Columbia 

^  Mr.  S.  C.  T.  Dodd,  general  counsel  William  D.  Outhrie    discusses  the 

of  the  Standard  Oil  Ca,  has  an  inter-  act  in  a  criticism  of  the  decision  of 

esting  article  on  the  anti-trust  act  in  the  supreme  court  in  the  Trans-Mis- 

7  Harvard  Law  Review,  165.  See  also  souri  Traffic  Association  Case,  in  11 

article  by  Mr.  William  F.  Dana  in  Harvard  Law  Review,  p,  80L 
the  same  volume  at  p^   238,    Mr. 
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it  is  true  that  under  the  English  decisions  the  title  of  an  act  is 
no  part  of  the  act,  and,  according  to  Lord  Coke,  should  not  be 
taken  into  consideration  at  all,^  still  the  common-law  rule  as 

adopted  in  this  country  is  that  the  title  may  be  resorted  to  to 

and  any  State  or  States  or  foreign  moned,  whether  thej  reside  in  the 

nations,  is  hereby  declared  iUegaL  district  in  which  the  court  is  held  or 

Every  person  who  shall  make  any  not;  and  subpoenas  to  that  end  may 

such  contract  or  engage  in  any  com-  be  served  in  any  district  by  the  mar- 

bination    or    conspiracy,   shall    be  shal  thereof. 

deemed  guilty  of  a  misdemeanor,  Sec  6.  Any  property  owned  under 

and,  on  conviction  thereof,  shall  be  any  contract  or  by  any  combination, 

punished  by  fine  not  exceeding  five  or  pursuant  to  any  conspiracy  (and 

thousand  dollars,  or    by   imprison-  being  the  subject  thereof)  mentioned 

ment  not  exceeding  one  year,  or  by  in  section  one  of  this  act,  and  being 

both  said  punishments,  in  the  discre-  in  the  course  of  transportation  from 

tion  of  the  court.  one  State  to  another,  or  to  a  foreign 

Sec.  4  The  several  circuit  courts  country,  shall  be  forfeited  to  the 
of  the  United  States  are  hereby  in-  United  States,  and  may  be  seized 
vested  with  jurisdiction  to  prevent  and  condemned  by  like  proceedings 
and  restrain  violations  of  this  act;  as  those  provided  by  law  for  the  for- 
and  it  shaU  be  the  duty  of  the  sev-  feiture,  seizure,  and  condemnation  of 
eral  district  attorneys  of  the  United  property  imported  into  the  United 
States,  in  their  respective  districts.  States  contrary  to  law. 
under  the  direction  of  the  Attorney-  Sea  7.  Any  person  who  shall  be 
General,  to  institute  proceedings  in  injured  in  his  business  or  property 
equity  to  prevent  and  restrain  such  by  any  other  person  or  corporation 
violations.  Such  proceedings  may  by  reason  of  anything  forbidden  or 
be  by  way  of  petition  setting  forth  declared  to  be  unlawful  by  this  act, 
the  case  and  praying  that  such  vio-  may  sue  therefor  in  any  circuit 
lation  shall  be  enjoined  or  otherwise  court  of  the  United  States  in  the  dis- 
prohibited.  When  the  parties  com-  trict  in  which  the  defendant  resides 
plained  of  shall  have  been  duly  noti-  or  is  found,  without  respect  to  the 
fied  of  such  petition  the  court  shall  amount  im  controversy,  and  shall  re- 
proceed,  as  soon  as  may  be,  to  the  cover  three-fold  the  damages  by  him 
hearing  and  determination  of  the  sustained,  and  the  costs  of  suit,  in- 
case; and  pending  such  petition  and  oluding  a  reasonable  attorney's  fee. 
before  final  decree,  the  court  may  at  Sea  S*  That  the  word  "  person  "  or 
any  time  make  such  temporary  re-  "  persons  "  wherever  used  in  this  act 
straining  order  or  prohibition  as  shall  be  deemed  to  include  corpora* 
shall  be  deemed  just  in  the  prem-  tions  and  associations  existing  under 
ise&  or  authonzed  by  the  laws  of  either 

Sea  5.  Whenever  it  shaU  appear  the  United  States,  the  laws  of  any  of 

to  the  court  before  which  any  pro-  the  Territories,  the  laws  of  any  State, 

ceeding  under  section  four  of  this  act  or  the  laws  of  any  foreign  country, 

may  be  pending,  that  the  ends  of  Approved,  July  2, 1890. 

justice  require   that  other   parties  ^  Sutherland  on  Statutory  Constt 

should  be  brought  before  the  court,  g  210  and  authorities  cited, 
the  court  may  cause  them  to  be  sum- 
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remove  ambiguities  which  are  patent  in  the  text  of  the  act 
itself. 

§  798«  The  effect  of  the  title  of  this  act  has  already  been 
passed  upon,^  the  supreme  court  saying:  "  We  are  asked  to  re- 
gard the  title  of  this  act  as  indicative  of  the  purpose  to  include 
only  those  contracts  which  were  unlawful  at  common  law,  but 
which  require  the  sanction  of  a  federal  statute  in  oi-der  to  be 
dealt  with  in  a  federal  court  It  is  said  that  when  terms  which 
are  known  to  the  common  law  are  used  in  a  federal  statute, 
those  terms  are  to  be  given  the  same  meaning  that  they  re- 
ceived at  common  law,  and  that  when  the  language  of  the  title 
is  to  ^  protect  trade  and  commerce  against  unlawful  restraints 
and  monopolies,'  it  means  those  restraints  and  monopolies 
which  the  common  law  regarded  as  unlawful,  and  which  were 
to  be  prohibited  by  the  federal  statute.  We  are  of  opinion 
that  the  language  used  in  the  title  refers  to  and  includes,  and 
was  intended  to  include,  those  restraints  and  monopolies  which 
are  made  unlawful  in  the  body  of  the  statute.  It  is  to  the 
statute  itself  that  resort  must  be  had  to  learn  the  meaning 
thereof,  though  a  resort  to  the  title  here  creates  no  doubt  about 
the  meaning  of  and  does  nbt  alter  the  plain  language  con- 
tained in  its  text." 

Under  this  decision  the  title  is  embraced  in  the  act,  and  the 
act  in  the  title;  each  is  made  inclusive  and  neither  explains 
the  other.  It  will,  however,  be  profitable  to  consider  the  word- 
ing of  this  title  and  the  terms  used  therein  a  little  further, 
since  by  so  doing  light  will  be  thrown  upon  the  meaning  and 
intent  of  the  act  itself. 

§  799.  ^^  Trade  and  commerce." — By  the  use  of  the  terms 
^'  trade  "  and  ^^  commerce  "  in  both  the  title  and  the  act,  a  dis- 
tinction is  assumed.  In  the  title  the  terms  are  used  conjunc- 
tively, while  in  the  act  they  are  used  disjunctively.  The  phrase 
**  trade  and  commerce  "  is  so  commonly  used  as  meaning  sim- 
ply the  entire  field  of  commerce  that  were  it  not  for  the  dis- 
junctive use  of  the  two  terms  in  the  body  of  the  act  it  might 
be  assumed  that  no  distinction  was  intended  —  that  the  words 
were  used  as  a  phrase  in  common  use  rather  than  as  terms  to 
describe  more  or  less  distinct  conditions.' 

1  United  States  v.  Trans-Missouri  'That  the  words  "trade"  and  "corn- 
Freight  Ass'n  (1896),  166  U.  &  290, 17  merce  "are  not  synonymous,  see  Peo- 
Supi  Ct  R.  54a  pie  ▼.  Fisher  (1835^  14  Wend.  15;  but 
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Primarily  trade  meant  the  calling,  handicraft  or  occupation 
of  a  mechanic  or  an  artisan;  it  once  signified  the  footsteps,  the 
trace,  the  path,  the  way,  the  course,  but  these  significations  are 
obsolete,  and  it  is  now  specifically  defined  as  ^'  the  craft  or 

the  distinotion-  in  this  case,  namelj,  the  power  to  regulate  it  embraces 
that  oommeroe  relates  to  dealings  all  the  instruments  by  which  such 
with  foreign  nations,  is  not  sound.  commerce  may  be  conducted."  Cit- 
As  to  what  constitutes  commerce  ing  Weltcm  v.  Missouri  (1875),  91 XJ.  S. 
with  foreign  countries  and  among  275;  County  of  Mobile  v.  Kimball 
the  states,  see  County  of  Mobile  v.  (1880),  102  U.  &  691;  Gloucester 
Kimball  (1880),  102  U.  a691 ;  The  Lew-  Ferry  Ca  v.  Pennsylvania  (1884).  114 
ellen  (1868),  4  Biss.  156»  Fed.  Cas.  U.  a  196,  5  Supi  Ct  R  826;  Hooper 
Na  8,307;  In  re  Nickodemus  (1869),  v.  California  (1894X  155  U.  a  648,  15 
Fed.  Cas.  Na  ia254;  In  re  Greene  Supi  Ct  R  207;  United  States  ▼.  £. 
(1892X  52  Fed.  R  104  a  Knight  Co.  (1894),  156  U.  a  1, 15 

To  the  effect  that  commerce  in-    Supi  Ct  R  249. 
dudes  no  intercourse  except  that       "'Trade  has  been  defined  as  'the 
which  consists  in  trade  or  traffic,  see    exchange  of  commodities  for  other 
Caldwell  v.  State  (18S2),  1  Stew.  &    commodities  or  for  money;  the  busi- 
P.  827.  ness  of  buying  and  selling;  dealing 

To  the  effect  that  commerce^  as  the  by  way  of  sale  or  exchange.*  The 
term  is  used  in  section  8,  article  1,  of  word  *  commerce,' as  used  in  the  stat- 
the  federal  constitution,  includes  in-  ute  and  under  the  terms  of  the  con- 
terconrse  as  well  as  the  exchange  of  stitution,  has,  however,  a  broader 
commodities^  and  also  the  transpor-  meaning  than  the  word  '  tradei' 
tation  of  passengers,  see  People  ▼.  Commerce  among  the  states  consists 
Raymond  (1868),  34  CaL  492;  Fuller  of  intercourse  and  traffic  between 
T.  CL  &  N.  W.  R  Ca  (1871),  81  Iowa,  their  citizens,  and  includes  thetrans- 
187;  CrowT.  State  (1851X  14  Ma  287;  portation  of  peiBons  and  property. 
State  ▼.  Forman  (1835X  16  Tenn.  256^  and  the  navigation  of  public  waters 
For  distinction  between  oommeroe  for  that  purpose,  as  well  as  the  pur- 
and  transportation,  see  Council  chase,  sale  and  exchange  of  com- 
Bluffs  V.  Kansas  City,  St  J.  &  Q  R  modities."  County  of  Mobile  v.  Kim- 
R  Ca  (1876),  45  Iowa,  33a  ball  (1880),  102  U.  a  702;  Gloucester 

In  Hopkins  T.  United  States  (1898),  Ferry  Ca  v.  Pennsylvania  (1884),  114 
171  XJ.  a  578,  19  Supu  Ct  R  40,  the  U.  a  196,5  Sujn  Ct  R  826.  Pullman 
supreme  court  said;  "Definitions  as  oar^  in  use  upon  the  roads  are  in- 
to what  constitutes  interstate  com-  strumentalitiesofcommerca  United 
merce  are  not  easily  given  so  that  States  v.  Debs  (1894),  64  Fed.  R  724, 
they  shall  clearly  define  the   full    763L 

meaning  of  the  term.  We  know  "  When  the  commerce  begins  is  de- 
f  rom  the  cases  decided  in  this  court  termined,  not  by  the  character  of  the 
that  it  is  a  term  of  very  large  signifi-  commodity,  nor  by  the  intention  of 
canoa  It  comprehends,  as  it  is  said,  the  owner  to  transfer  it  to  another 
intercourse  for  the  purposes  of  trade,  state  for  sale,  nor  by  his  preparation 
fn  any  and  all  its  forms,  including  of  it  for  transportation,  but  by  its 
transportation^  purchase,  sale  and  actual  delivery  to  a  common  carrier 
exchange  of  commodities  between  for  transportation,  or  the  actual 
the  citizens  of  different  states,  and    commencement  of  its  transfer  to  an- 
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business  which  «  person  has  learned  and  which  he  carries  on 
as  a  means  of  a  livelihood  or  for  profit ;  occupation ;  partica- 
larly  mechanical  or  mercantile  employment;  a  handicraft  as 
distinguished  from  one  of  the  liberal  arts  or  of  the  learned  pro- 
fessions, and  from  agriculture."  ^  Later  in  time  the  term  was 
applied  to  barter  and  the  exchange  of  commodities,  and  to  deal- 
ing and  selling  generally,  until  nowadays  "  trade  comprehends 
every  species  of  exchange  or  dealing,  either  in  produce  of  land, 
in  manufactures  or  in  bills  or  money.  It  is,  however,  chiefly 
used  to  denote  barter  or  purchase  and  sale  of  goods,  wares  and 
merchandise,  either  by  wholesale  or  retail."^ 

Trade,  therefore,  has  two  quite  distinct  meanings  and  applica- 
tions. As  originally  used  it  referred  to  a  man's  calling,  and 
particularly  to  the  calling  or  occupation  of  a  mechanic,  and 
under  the  exemption  laws  the  terra  "  trade  "  is  still  confined 
quite  strictly  to  the  occupation  of  artisans  and  mechanics.  In  this 
narrower  sense  trade  is  one  of  the  factors  of  production  rather 
than  of  commerce;  it  is  descriptive  of  labor  rather  than  of  in- 
tercourse. The  term  "  trade,"  as  originally  used  in  decisions 
relating  to  contracts  in  restraint  of  trade,  referred  to  the  occa- 

other  state.    At  that  time  the  power  state  of  destination,  the  sale,  distribu- 
and  regulating  authority  of  the  state  tion  and  consumption  thereof  in  the 
ceases,  and  that  of  congress  attaches  latter  state  forms  no  part  of  inter- 
and  continues,  imtil  it  has  reached  state  commerca    Pensacola  TeL  Ca 
another  state  and  becomes  mingled  v.  Western  Union  TeL  Ca  (1877),  96 
with  the  general  mass  of  property  in  XJ.  S.  1;   Brown  et  aL  v.  Houston 
the  latter  state.    That  neither  the  (1885),  114  U.  S.  622,  6  Supi  Ct  R. 
production  or  manufacture  of  arti-  1091;  Coe  v.  Town  of  Errol  (1886),  116 
clesor  commodities  which  constitute  U.  S.  517-520,  6  Sup.  Ct  R.  475;  Rob- 
subjects  of  commerce,  and  which  are  bins  v.  Taxing  Dist  (1887),  120  U.  & 
intended  for  trade  and  traffic  with  489,  7  Sup.  Ct  R  592,  and  Kidd  ▼. 
citizens  of  other  states,  nor  the  prep-  Pearson  (1888X  128  U.  S.  1,  9  Supi  Ct 
aration  for  their  transportation  from  R  6.    In  the  latter  case  the  supreme 
the  state  where  produced  or  manu-  court  pointed  out  the  distinction  be- 
factured,  prior  to  the    commence-  tween  commerce  and  the  subjects 
ment  of  the  actual  transfer,  or  trans-  thereof,  and  held  that  the  manufao- 
mission  thereof  to  another  state,  con-  ture  of  distilled  spirits,  even  though 
stitutes   that   interstate  commerce  they  were  intended  for  export  to 
which  comes  within  the  regulating  other  states^  was  not  commerce,  fall- 
power  of  congress;  and  further,  that  ing  within  the  regulating  powers  of 
after  the  termination  of  the  trans-  congresa"    In  re  Qreene  (1892),  52 
portation  of  commodities  or  articles  Fed.  R  104,  at  ppi  118,  114L 
of  traffic  from  one  state  to  another,  ^  Century  Dictionary, 
and  the  mingling  or  merging  thereof  ^  Century  Dictionary, 
in  the  general  mass  of  property  in  the 
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pation  or  calling  of  the  individual  rather  than  to  commercial 
intercourse. 

The  use  of  the  term  "  trade  "  in  connection  with  exchange  or 
barter  is  essentially  distinct  in  its  meaning  and  application. 
Trade  in  this  sense  has  as  its  verb  "  to  trade,"  and  trading  in 
this  sense  is  a  part  of  commerce  and  not  of  manufacture  or  pro- 
duction. Since  the  use  of  the  term  in  both  senses  is  equally 
<;ommon,  no  rule  can  be  laid  down  to  the  effect  that  unless 
otherwise  explained  the  term  shall  be  taken  in  either  one  sense 
or  the  other.  Unexplained  by  context  it  is  impossible  to  say 
whether  the  term  "  trade  "  refers  to  an  occupation  or  calling 
or  to  barter  and  exchange. 

In  discussing  contracts  in  restraint  of  trade  it  has  been  earn- 
estly urged  that  the  law  primarily  has  reference  to  contracts 
which  restrain  a  party  from  following  his  occupation  or  call- 
ing,—  conceding,  of  course,  that  in  process  of  time  the  occu- 
pation and  calling  have  come  to  embrace  a  party's  business, 
industrial  or  professional  pursuit.  And  the  effort  was  made  to 
clearly  distinguish  contracts  in  restraint  of  trade  from  con- 
tracts to  suppress  competition  and  combinations  to  control  the 
market. 

A  contract  in  restraint  of  trade  is  primarily  and  essentially 
an  agreement  whereby  a  party  is  restrained  from  following  his 
trade,  occupation,  business,  industry  or  practice, —  that  is,  from 
doing  the  thing  which  he  is  best  equipped  by  experience  and 
training  for  doing;  such  a  contract  may  and  usually  does  de- 
prive the  community,  for  the  time  being,  of  the  services  of 
the  individual  bound,  and  thereby  directly  affects  production; 
whereas,  a  contract  to  suppress  competition  may  not  affect  the 
right  of  any  individual  to  pursue  his  trade  or  calling,  and  may 
not  affect  in  any  manner  production  by  paralyzing  any  factor 
of  production;  but  contracts  to  suppress  competition  and  com- 
binations to  control  markets  may,  and  usually  do,  very  materi- 
ally affect  commerce. 

A  law,  therefore,  for  the  protection  of  trade  against  restraints 
might  have  for  its  object  the  protection  of  production  by  for- 
bidding all  contracts  which  tend  to  restrain  a  party  from  fol- 
lowing his  usual  trade  or  calling,  or  such  law  might  have  for 
its  object  the  protection  of  commerce  by  forbidding  parties 

from  entering  into  agreements  to  suppress  competition  or  to 
56 
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control  the  market.  If  the  law  is  for  the  protection  of  produc- 
tion it  will  be  directed  primarily  toward  the  individual,  since 
it  is  the  individual  who  binds  himself  to  refrain  from  produc- 
ing; whereas,  if  the  law  is  for  the  protection  of  commerce,  it 
will  be  directed  primarily  against  combinations  of  two  or  more 
for  the  suppression  of  competition  or  the  control  of  the  market. 

Commerce  embraces  not  only  barter  and  the  exchange  and 
sale  6f  commodities,  but  also  traffic  and  transportation  of  every 
nature  and  kind.  Chief  Justice  Marshall  said  concerning  com- 
merce :  "  Counsel  for  the  appellee  would  limit  it  to  traffic,  to 
buying  and  selling,  or  the  interchange  of  commodities,  and  do 
not  admit  that  it  comprehends  navigation.  This  would  restrict 
a  general  term,  applicable  to  many  objects,  to  one  of  its  sig- 
nifications. Commerce  undoubtedly  is  traffic,  but  it  is  something 
more;  it  is  intercourse.  It  describes  the  commercial  intercourse 
between  nations,  and  parts  of  nations,  in  all  its  branches,  and 
is  regulated  by  prescribing  rules  for  carrying  on  that  inter- 
course." ^ 

The  disjunctive  use  of  the  terms  in  the  body  of  the  act  clearly 
indicates  that  congress  had  in  mind  a  distinction  between  trade 
and  commerce,  and  that  the  object  of  the  law  is  to  protect  both 
trade  and  commerce  from  restraints  and  monopolies.  But  this 
construction  of  the  term  "  trade  "  in  the  act  is  impossible  on 
account  of  the  constitutional  limitation  upon  the  powers  of  con- 
gress to  legislate  concerning  trade  and  commerce.  The  power 
of  congress  to  pass  any  law  affecting  contracts  in  restraint  of 
trade  or  commerce  is  found  in  the  interstate  commerce  clause 
of  the  constitution,  which  confers  upon  congress  the  power 
^'  to  regulate  commerce  with  foreign  nations  and  among  the 
several  states,  and  with  the  Indian  tribes." '  It  is  obvious  that 
this  section  confers  upon  congress  no  power  whatsoever  to  leg- 
islate concerning  the  various  trades,  pursuits,  callings,  indus- 
tries and  occupations  of  the  citizens  of  the  several  states,  except 
in  so  far  as  those  trades,  callings,  industries  and  pursuits  di- 
rectly affect  interstate  or  foreign  commerce  or  commerce  with 
the  Indian  tribes.  Contracts  in  restraint  of  trade  are  therefore 
not  within  the  act  unless  they  directly  affect  interstate  or  for- 
eign commerce.    Combinations  of  labor  are  not  within  the  act 

1  Qibbons  v.  Ogden  (1824),  9  Wheat  1,  189l    >  Art  I,  sec.  8,  par.  8,  Const  U.  & 
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unless  they  directly  restrain,  control  or  affect  interstate  or  for- 
eign commerce.  When  called  upon,  the  federal  courts  will  con- 
tinue to  pass  upon  the  reasonableness  of  contracts  which  restrain 
parties  from  following  trades,  occupations  or  callings,  and  will 
determine  their  validity  in  accordance  with  the  general  prin- 
ciples hereinbefore  laid  down ;  but  such  contracts  do  not  fall 
within  the  act  in  question,  unless  their  direct  object  is  to  re- 
strain, control  or  monopolize  in  some  manner  interstate  or  for- 
eign commerce.  While  the  act,  therefore,  applies  to  the  con- 
tracts and  combinations  the  object  of  which  is  to  restrain, 
control  or  monopolize  in  any  manner  interstate  or  foreign  com- 
merce, or  commerce  with  the  Indian  tribes,  it  is  clear  that  in 
its  terms  it  covers  aU  contracts  and  combinations  of  both  cap- 
ital and  labor  the  object  of  which  is  to  restrain,  control  or 
monopolize  interstate  or  foreign  commerce,  or  commerce  with 
the  Indian  tribes.  To  the  extent  of  the  power  of  congress  the 
act  is  comprehensive. 

Passing  to  the  consideration  of  the  character  of  the  restraints 
and  monopolies  against  which  the  act  is  supposed  to  afford  pro- 
tection, it  is  apparent  at  a  glance  that  the  title  of  the  act  is  not 
in  accord  with  the  body. 

§  800.  ^^Unlawftil  restraints  and  monopolies.'^ — The  title 
describes  the  act  as  one  to  protect  trade  and  commerce  against 
"  unlawful  restraints  and  monopolies,"  whereas  the  body  of  the 
act  nowhere  uses  the  term  "unlawful,"  but  embraces  "every 
contract  in  restraint  of  trade  or  commerce,"  etc. 

The  supreme  court  of  the  United  States  has  specifically  held 
that  the  act  eipbraces  every  contract  in  restraint  of  trade  or 
commerce,  whether  reasonable  or  unreasonable,  whether  legal 
or  illegal,^  saying :  "  It  is  now  with  much  amplification  of  argu- 
ment urged  that  the  statute,  in  declaring  illegal  every  combina- 
tion in  the  form  of  trust  or  otherwise,  or  conspiracy  in  restraint 
of  trade  or  commerce,  does  not  mean  what  the  language  used 
therein  plainly  imports,  but  that  it  only  means  to  declare  ille- 
gal any  such  contract  which  is  in  vm,rea%onable  restraint  of  trade, 
while  leaving  all  others  unaffected  by  the  provisions  of  the  act ; 
that  the  common-law  meaning  of  the  term '  contract  in  restraint 
of  trade '  includes  only  such  contracts  as  are  in  unreasonable 

>  United  States  v.  Trans-Missouri  Freight  Ass'n  (1896),  166  U.  a  290, 17  Sup. 
GtB.54a 
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restraint  of  trade,  and  when  that  term  is  used  in  the  federal 
statute  it  is  not  intended  to  include  all  contracts  in  restraint 
of  trade,  but  only  those  which  are  in  unreasonable  restraint 
thereof.  The  term  is  not  of  such  limited  signification.  Con- 
tracts in  restraint  of  trade  have  been  known  and  spoken  of  for 
hundreds  of  years,  both  in  England  and  this  country,  and  the 
term  includes  all  kinds  of  those  contracts  which  in  fact  restrain 
or  may  restrain  trade.  Some  of  such  contracts  have  been  held 
void  and  unenforceable  in  the  courts  bv  reason  of  their  re- 
straint  being  unreasonable,  while  others  have  been  held  valid 
because  they  were  not  of  that  nature.  A  contract  may  be  in 
restraint  of  trade  and  still  be  valid  at  common  law.  Although 
valid,  it  is  nevertheless  a  contract  in  restraint  of  trade  and 
would  be  so  described  either  at  common  law  or  elsewhere.  By 
the  simple  use  of  the  term  '  contract  in  restraint  of  trade,'  all 
contracts  of  that  nature,  whether  Valid  or  otherwise,  would  be 
included,  and  not  alone  that  kind  of  contract  which  was  in- 
valid and  unenforceable  as  being  in  unreasonable  restraint  of 
trade.  When,  therefore,  the  body  of  an  act  pronounces  as  ille- 
gal every  contract  or  combination  in  restraint  of  trade  or  com- 
merce among  the  several  states,  etc.,  the  plain  and  ordinary 
meaning  of  such  language  is  not  limited  to  that  kind  of  con- 
tract alone  which  is  in  unreasonable  restraint  of  trade,  but  all 
contracts  are  included  in  such  language,  and  no  exception  or 
limitation  can  be  added  without  placing  in  the  act  that  which 
has  been  omitted  by  congress." 

§  801,  Beducing  the  foregoing  argument  to  its  elementary 
propositions  we  have  the  following: 

1.  Contracts  in  restraint  of  trade  have  been  known  to  the 
common  law  for  hundred  of  years,  and  include  all  contracts 
which  in  effect  restrain  or  may  restrain  trade. 

2.  Some  such  contracts  have  been  held  void  because  the  re- 
straint imposed  was  unreasonable,  while  others  have  been  held 
valid  because  the  restraint  imposed  under  all  the  circumstances 
was  not  unreasonable. 

3.  It  therefore  follows  that  a  contract  may  be  in  restraint 
of  trade  and  still  be  valid  at  common  law ;  although  valid  it  is 
nevertheless  a  contract  in  restraint  of  trade  and  would  be  so 
described  either  at  common  law  or  in  the  interpretation  of 
statutory  provisions. 
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4.  The  simple  ase  of  the  phrase  '^  contract  in  restraint  of 
trade  "  includes  all  contracts  of  that  nature,  whether  valid  or 
otherwise. 

5.  When,  therefore,  an  act  pronounces  illegal  every  contract 
or  combination  in  restraint  of  trade  or  commerce  among  the 
several  states,  etc.,  the  plain  and  ordinary  meaning  of  such  lan- 
guage is  not  limited  to  such  contracts  alone  which  are  in  un- 
reasonable restraint  of  trade,  but  include  all  contracts  covered 
by  the  phrase,  and  no  exception  can  be  admitted  without  as- 
suming that  which  congress  has  expressly  omitted.^ 

I  "The arguments  which  have  been  in  a  failure  to  secure  the  advan* 
addressed  to  us  against  the  inclusion  tages  sought  from  such  legislation, 
of  all  contracts  in  restraint  of  trade,  Whether  that  will  be  the  result  or 
as  provided  for  by  the  language  of  not  we  do  not  know  ahd  cannot  pre- 
the  act,  have  been  based  upon  the  diet.  These  considerations  are,  how- 
alleged  presumption  that  congress,  ever,  not  for  us.  If  the  act  ought  to 
notwithstanding  the  language  of  the  read  as  contended  for  by  defendants, 
act,  could  not  have  intended  to  em-  congress  is  the  body  to  amend  it  and 
brace  all  contracts,  but  only  such  not  this  court,  by  a  process  of  judi* 
contracts  as  were  in  unreasonable  cial  legislation  wholly  unjustiflabla 
restraint  of  trade.  Under  these  oir-  Large  numbers  do  not  agree  that  the 
cumstauces  we  are,  therefore,  asked  view  taken  by  defendants  is  sound 
to  hold  that  the  act  of  congress  ex-  or  true  in  substance,  and  congress 
oepts  contracts  which  are  not  in  un-  may  and  very  probably  did  share  in 
reasonable  restraint  of  trade,  and  that  belief  in  passing  the  act  The 
which  only  keep  rates  up  to  a  rea-  public  policy  of  the  government  is 
sonable  price,  notwithstanding  the  to  be  found  in  its  statutes,  and  when 
language  of  the  act  makes  no  such  they  have  not  directly  spoken,  then 
exception.  In  other  words,  we  are  in  the  decisions  of  the  courts  and  the 
asked  to  read  into  the  act  by  way  of  constant  practice  of  the  government 
judicial  legislation  an  exception  that  officials;  but  when  the  lawmaking 
is  not  placed  there  by  the  law-making  power  speaks  upon  a  particular  sub- 
branch  of  the  government  and  this  ject  over  which  it  has  constitutional 
is  to  be  done  upon  the  theory  that  power  to  legislate,  public  policy  in 
the  impolicy  of  such  legislation  is  so  such  a  case  is  what  the  statute  en- 
clear  that  it  cannot  be  supposed  con-  acta  If  the  law  prohibit  any  con- 
gress intended  the  natural  import  of  tract  or  combination  in  restraint  of 
the  language  it  used.  This  we  can-  trade  or  commerce,  a  contract  or  com- 
not  and  ought  not  to  da  That  im-  bination  made  in  violation  of  such 
policy  is  not  so  clear,  nor  are  the  law  is  void,  whatever  may  have  been 
reasons  for  the  exception  so  potent,  theretofore  decided  by  the  courts  to 
as  to  permit  us  to  interpolate  an  ex-  have  been  the  public  policy  of  the 
oeption  into  the  language  of  the  act,  country  on  that  subject  The  con- 
and  to  thus  materially  alter  its  mean-  elusion  which  we  have  drawn  from 
ing  and  effect  It  may  be  that  the  the  examination  above  made  into 
policy  evidenced  by  the  passage  of  the  question  before  us  is  that  the 
the  act  itself  will,  if  carried  out,  anti-trust  act  applies  to  railroads, 
result  in  disaster  to  the  roads  and  and  that  it  renders  illegal  all  agree- 
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§  802,  Were  the  exposition  of  the  act  to  stop  here,  the  con- 
clusion would  necessarily  be  that  the  law  governing  contracts 
in  restraint  of  trade  is  so  radically  modified  by  the  act  that 
no  such  contracts  are  now  legal;  but  there  are  two  reasons  why 
the  law  governing  contracts  in  restraint  of  trade,  as  herein- 
before laid  down,  is  not  so  materially  affected : 

First.  The  supreme  court  itself,  although  holding  specific- 
ally that  the  act  embraces  all  contracts  in  restraint  of  trade, 
whether  legal  or  illegal,  reasonable  or  unreasonable,  has  said 
that  the  act  does  not  embrace  a  very  large  class  of  contracts 
which  fall  within  the  strict  definition  of  the  phrase  '^contracts 
in  restraint  of  trade."  In  the  same  case  wherein  the  court 
held  that  the  act  embraces  all  contracts  in  restraint  of  trade 
it  referred  at  some  length  to  contracts  entered  into  in  connec- 
tion with  the  sale  of  property  or  of  a  business  —  contracts 
wherein  the  seller  bound  himself  to  refrain  from  competing 
with  the  purchaser, —  and  said:  "  A  contract  which  is  the  mere 
accompaniment  of  the  sale  of  property,  and  thus  entered  into 
for  the  purpose  of  enhancing  the  price  at  which  the  vendor 
sells  it,  which  in  effect  is  collateral  to  such  sale,  and  where 
the  main  purpose  of  the  whole  contract  is  accomplished  by 
such  sale,  might  not  be  included  within  the  letter  or  spirit  of 
the  statute  in  question."  ^  It  is  apparent,  therefore,  that  the 
statute  does  not  include  a  certain  class  of  "  contracts  in  re- 
straint of  trade,"  and  this  class  embraces  nearly  all  the  con- 
tracts known  to  the  law  under  the  strict  definition  of  the  term ; 
in  fact  the  very  phrase  "  contract  in  restraint  of  trade  "  finds 
its  origin  in  the  class  of  contracts  excepted  by  the  supreme 
court  from  the  operation  of  the  act. 

Second.  As  already  noted,'  the  scope  of  the  act  itself  is  lim- 
ited by  the  constitutional  provision  under  which  it  is  passed. 
The  only  contracts,  restraints  and  monopolies  covered  by  the 
act  are  such  as  affect  trade  or  commerce  with  foreign  na- 
tions, or  among  the  states,  or  with  the  Indian  tribes,  and 
wherever  the  terms  "trade"  and  "commerce"  are  used  in 

xnents  which  are  in  restraint  of  trade  Freight  Ass'n  (1896\  166  XT.  S.  290, 

or  commerce  as  we  have  above  de-  840,  341, 17  Sup.  Ct  R.  540. 

fined  that  expression;  and  the  ques-  ^ United  States  t.  Trans-Missouri 

tlon  then  arises  wlietlier  the  agree-  Freight  As8*n,  miprcu 
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either  the  act  or  the  title  to  the  act  they  must  be  held  to  refer 
to  trade  or  commerce  under  the  constitutional  clause  referred 
to.  This  constitutional  limitation  of  the  act  leaves  outside  of 
its  operation  nearly  all  contracts  in  restraint  of  trade.  Unless 
the  trade,  occupation  or  calling,  or  pursuit  that  is  restrained 
is  a  trade,  calling  or  pursuit  directly  engaged  in  interstate 
commerce,  then  it  is  not  affected  by  the  act.  It  is  obvious, 
therefore,  that  there  are  comparatively  few  contracts,  restrain- 
ing the  party  bound  from  following  any  trade,  calling  or  pur- 
suit, which  are  affected  by  this  act.  As  very  justly  remarked 
by  the  supreme  court,  most  contracts  in  restraint  of  trade  are 
entered  into  in  connection  with  the  sale  of  some  property  or 
property-right,  such  as  a  business,  a  practice  or  an  industry ; 
and  while  nearly  every  business  of  any  magnitude  whatsoever 
has  something  to  do  with  interstate  commerce  or  with  foreign 
commerce,  it  is  seldom  that  the  connection  is  so  direct  that  a 
court  would  be  warranted  in  holding  that  a  contract  restrain- 
ing the  seller  from  following  the  same  business  is  a  contract 
in  restraint  of  interstate  or  foreign  commerce.  However,  there 
are  pursuits  and  occupations  which  are  directly  connected  with 
interstate  commerce,  as,  for  instance,  the  operation  of  a  stage- 
coach, a  ferry  or  a  ship,  or  the  conducting  of  some  similar 
interstate  transportation  business,  and  the  sale  of  any  such 
business  or  enterprise  —  as  the  sale  of  a  ferry,  or  of  a  stage- 
coach, or  of  a  steamship,  operating  between  two  states  —  ac- 
companied by  a  contract  binding  the  seller  not  to  engage  in 
the  same  business  for  a  certain  period,  would  be  a  contract  in 
restraint  of  interstate  commerce.  It  would  be  as  much  in  re- 
straint of  interstate  commerce  as  if  the  bond  were  taken  with^ 
out  the  sale  of  the  ferry,  or  the  coach,  or  the  ship.  Such  a 
contract,  if  no  broader  than  reasonably  necessary  for  the  pro- 
tection of  the  purchaser,  would  be  entirely  valid  and  binding 
under  the  rules  and  principles  governing  the  law  of  contracts 
in  restraint  of  trade.  But  such  contract  would  be  void  under 
the  act  in  question,  if  the  sweeping  dictum  of  the  supreme 
court,  that  the  act  embraces  every  contract  in  restraint  of  trade 
or  commerce,  is  applicable.  The  court,  however,  has  noted,  as 
already  shown,  a  very  large  exception  to  the  general  proposi- 
tion that  the  act  embraces  every  contract  in  restraint  of  trade, 
and  it  is  believed  that  many  contracts  in  restraint  of  trade. 
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which  very  materially  affect  interstate  commerce,  as  they  come 
before  the  federal  courts  will  be  enforced  in  every  case  where 
the  restraint  imposed  is  no  greater  than  the  protection  of  the 
obligee  reasonably  requires.  In  short,  as  regards  interstate 
or  foreign  commerce,  it  is  believed  that  the  law  of  contracts 
in  restraint  of  trade  as  hereinbefore  laid  down  is  neither  com- 
pletely superseded  nor  materially  affected  by  the  anti-trust  act. 

§  803.  The  proposition  that  the  law  embraces  all  contracts  in 
restraint  of  trade  or  commerce,  whether  reasonable  or  unreason- 
able, legal  or  illegal,  is  destroyed  by  the  admission  of  a  single 
exception,  and  certainly  the  exception  of  an  entire  and  well- 
known  class  of  contracts  in  restraint  of  trade  is  fatal.  If  the  act 
does  not  embrace  all  contracts  in  restraint  of  trade  or  commerce, 
those  which  are  covered  by  the  act  must  be  distinguished  from 
those  which  are  not  by  something  more  than  an  arbitrary 
classification.  There  is  nothing  in  the  language  of  the  act  to 
warrant  the  exception  of  a  contract  simply  because  it  is  entered 
into  in  connection  with  the  sale  of  a  piece  of  property  or  a  busi- 
ness or  an  industry.  It  is  difficult  to  see  why,  for  instance,  a 
contract  the  object  and  effect  of  which  are  to  restrain  inter- 
state transportation  should  be  within  the  act  if  not  connected 
with  the  sale  of  some  property  or  business,  and  without  the  act 
if  connected  with  some  such  sale.  In  fact,  many  contracts  the 
direct  object  of  which  is  to  suppress  competition  and  to  secure 
the  control  of  the  market  are  entered  into  in  connection  with 
the  sale,  lease  or  transfer  of  some  plant,  stock  in  trade  or  busi- 
ness. 

§  804.  In  a  case  referred  to  at  some  length  in  the  last  chapter,^ 
a  California  company  sold  a  steamship  to  an  Oregon  company 
subject  to  the  stipulation  that  the  latter  company  should  not 
employ  the  steamer  upon  any  waters  of  the  state  of  California 
for  a  period  of  ten  years;  the  Oregon  company  subsequently 
sold  the  same  steamer  to  certain  individuals  subject  to  a  stipu- 
lation that  the  steamer  should  not  be  employed  upon  any  of 
the  routes  or  waters  of  the  state  of  California  or  the  Columbia 
river  for  a  period  of  ten  years.  Here  was  a  contract  in  direct 
restraint  of  interstate  commerce,  and  the  question  as  stated  by 
the  supreme  court  was  whether  the  covenant  ''  not  to  run  or 
employ,  or  suffer  to  be  run  or  employed,  the  said  steamboat 

1  Oregon  Steam  Nav.  Ca  ▼.  Winsor  (1873),  20  V^alL  64 
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!New  World  upon  any  of  the  routes  of  travel,  or  the  rivers,  bays 
or  waters  of  the  state  of  California,  or  the  Columbia  river  and 
its  tributaries,  for  the  period  of  ten  years  from  the  first  day  of 
May,  1867,"  was  valid,  the  objection  being  urged  that  it  waa 
a  contract  in  restraint  of  trade.  The  supreme  court  held  that 
the  restraint  was  no  more  than  was  reasonably  essential,  under 
all  the  circumstances,  for  the  protection  of  the  parties  inter- 
ested, and  should  be  enforced. 

If  the  act  under  discussion  embraces  every  contract  in  re- 
straint of  interstate  or  foreign  trade  or  commerce,  such  a  con- 
tract as  that  before  the  court  in  the  Oregon  ^Navigation  Com- 
pany Case  would  necessarily  be  held  illegal,  regardless  of  it«^ 
reasonableness  under  the  circumstances ;  or,  if  the  court  should 
hold  that  a  cpntract  in  direct  restraint  of  interstate  commerce^ 
such  as  the  contract  in  the  Oregon  case,  does  not  fall  within 
the  terms  of  the  act,  but  is  embraced  in  that  large  and  vaguely 
defined  class  of  cases  which  the  court  has  said  does  not  fall 
within  either  the  letter  or  the  spirit  of  the  act,  then  the  mean- 
ing of  the  act  is  left  in  great  confusion,  and  all  attempts  at 
definition  rendered  idle.  In  order  to  suppress  competition  a 
navigation  company  engaged  in  interstate  commerce  might  da 
one  of  two  things :  it  might  purchase  the  ships  of  a  rival  and 
take  with  them  a  covenant  binding  the  competitor  not  to  en- 
gage in  the  same  trade  for  a  period  of  time;  or  identically  th& 
same  result  could  be  accomplished  by  purchasing  the  covenant 
without  taking  over  the  ships,  leaving  the  competitor  to  use 
the  ships  on  other  routes.  In  either  case  the  contract  is  in 
direct  restraint  of  interstate  commerce,  and  the  interest  of  the 
public  is  in  the  alleged  suppression  of  competition  and  not  in 
the  ownership  of  the  vessels.  Under  the  distinction  suggested 
by  the  supreme  court,  the  covenant  which  happens  to  accom- 
pany the  sale  of  the  vessels  does  not  fall  within  either  th& 
letter  or  the  spirit  of  the  act,  whereas  the  same  covenant 
entered  into  apart  from  the  transfer  of  the  vessels  does  fall 
within  the  act.  The  practical  difficulties  which  would  result 
from  such  an  interpretation  if  followed  are  obvious. 

§  805.  Either  the  act  does  include  every  contract  in  restraint 
of  trade  or  commerce,  whether  reasonable  or  unreasonable,  legal 
or  illegal,  or  the  act  does  not  include  every  such  contract.  If 
the  act  includes  every  such  contract,  then  the  first  question 
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presented  in  a  case  is  whether  or  not  the  contract  before  the 
court  is  a  contract  in  restraint  of  interstate  or  foreign  trade  or 
commerce ;  if  the  contract  is  in  restraint  of  sach  trade  or  com- 
merce, then  it  is  obnoxious  to  the  act.  The  mere  fact  that  a 
contract  in  restraint  of  trade  is  commonly  entered  into  in  con- 
nection  with  the  sale  of  some  business,  industry  or  practice 
does  not  affect  the  character  of  the  contract  itself.  The  sale 
and  transfer  is  one  thing,  the  covenant  in  restraint  of  trade  is 
quite  another  matter;  the  validity  of  the  sale  or  transfer  de- 
pends upon  principles  of  law  which  have  no  bearing  whatso- 
ever upon  the  validity  of  the  covenant  in  restraint  of  trade. 
The  nature  of  the  business,  industry  or  practice  transferred  is 
simply  investigated  in  order  to  determine  the  reasonableness 
of  the  restraint  imposed  upon  the  obligor. 

Many  of  the  foregoing  considerations  find  illustration  in 
the  dissenting  opinion  by  Justice  White  in  the  Freight  Asso- 
ciation Case,^  wherein  he  says:  ^'It  is  unnecessary  to  refer 
to  the  authorities  showing  that  although  a  contract  may  in 
some  measure  restrain  trade,  it  is  not  for  that  reason  void  or 
even  voidable  unless  the  restraint  which  it  produces  be  unrea- 
sonable. The  opinion  of  the  court  concedes  this  to  be  the  set- 
tled doctrine.  The  contract  between  the  railroad  companies 
which  the  court  holds  to  be  void  because  it  is  found  to  violate 
the  act  of  congress,  substantially  embodies  only  an  agreement 
between  the  corporations  by  which  a  uniform  classification  of 
freight  is  obtained,  by  which  the  secret  under-cutting  of  rates  is 
sought  to  be  avoided,  and  the  rates  as  stated  in  the  published  rate 
sheets,  and  which,  as  a  general  rule,  are  required  by  law  to  be 
filed  with  the  Interstate  Commerce  Commission,  are  secured 
against  arbitrary  and  sudden  changes.  I  content  myself  with 
giving  this  mere  outline  of  the  results  of  the  contract,  and 
do  not  stop  to  demonstrate  that  its  provisions  are  reasonable, 
since  the  opinion  of  the  court  rests  upon  that  hypothesis.  I 
-commence,  then,  with  these  two  conceded  propositions,  one  of 
law  and  the  other  of  fact :  first,  that  only  such  contracts  as  un* 
reasonably  restrain  trade  are  violative  of  the  general  law;  and 
second,  that  the  particular  contract  here  under  consideration 

^  See  United  States  ▼.  Trans-Mis-    opinion  is  concurred  in  by  Justices 
Bouri  Freight  Ass'n  (1896X  166  U.  a    Field,  Gray  and  Shiraa. 
290,  84%  17  Sup.  Ct  K  54a    This 
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is  reasonable,  and  therefore  not  unlawful  if  the  general  prin- 
ciples of  law  are  to  be  applied  to  it. 

"  The  theory  upon  which  the  contract  is  held  to  be  illegal 
is  that  even  though  it  be  reasonable,  and  hence  valid,  under 
the  general  principles  of  law,  it  is  yet  void,  because  it  conflicts 
with  the  act  of  congress  already  referred  to.  Now,  at  the  out- 
set, it  is  necessary  to  understand  the  full  import  of  this  conclu- 
sion. As  it  is  conceded  that  the  contract  does  not  unreason- 
ably restrain  trade,  and  that  if  it  does  not  so  unreasonably 
restrain  it  is  valid  under  the  general  law,  the  decision,  sub- 
stantially, is  that  the  act  of  congress  is  a  departure  from  the 
general  principles  of  law,  and  by  its  terms  destroys  the  right 
of  individuals  or  corporations  to  enter  into  very  many  reason- 
able contracts.  But  this  proposition,  I  submit,  is  tantamount 
to  an  assertion  that  the  act  of  congress  is  itself  unreasonable. 
The  diflBculty  of  meeting,  by  reasoning,  a  premise  of  this  nstt- 
ure  is  frankly  conceded ;  for,  of  course,  where  the  fundamental 
proposition  upon  which  the  whole  contention  rests  is  that  the 
act  of  congress  is  unreasonable,  it  would  seem  conducive  to  no 
useful  purpose  to  invoke  reason  as  applicable  to  and  as  control- 
ling the  construction  of  a  statute  which  is  admitted  to  be  be- 
yond the  pale  of  reason.  The  question,  then,  is.  Is  the  act  of 
congress  relied  on  to  be  so  interpreted  as  to  give  it  a  reason- 
able meaning,  or  is  it  to  be  construed  as  being  unreasonable 
and  as  violative  of  the  elementary  principles  of  justice?"^ 

After  quoting  the  title  and  the  first  section  of  the  act  the 
dissenting  opinion  proceeds:  "  Is  it  correct  to  say  that  at  com- 
mon law  the  words  '  restraint  of  trade '  had  a  generic  significa- 
tion which  embraced  all  contracts  which  restrained  the  freedom 
of  trade,  whether  reasonable  or  unreasonable,  and  therefore  that 
all  such  contracts  are  within  the  meaning  of  the.  words  '  every 
contract  in  restraint  of  trade  ? '    I  think  a  brief  consideration 

1  The  logic  of  the  proposition  that  gress  goes,  it  may  condemn  many 
whatever  is  unreasonable  is  there-  things  that  are  reasonable  as  well  as 
fore  beyond  the  pale  of  reason  may  things  that  are  unreasonable,  though 
well  be  questioned,  since  the  very  to  so  exercise  the  power  may  be  ex- 
determination  that  anything  is  un-  ceedingly  unwise,  and  the  courts, 
reasonable  is  a  matter  of  reason.  The  wherever  practicable,  will  so  con- 
term  ** unreasonable"  is  not  used  as  strue  acts  as  to  condemn  only  those 
the  equivalent  of  not  subject  to  rea-  things  which  are  inherently  wrong, 
son.  And  so  far  as  the  power  of  con- 
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of  the  history  and  development  of  the  law  on  the  subject  will 
not  only  establish  the  inaccuracy  of  this  proposition,  but  also 
demonstrate  that  the  words  '  restraint  of  trade '  embrace  only 
contracts  which  unreasonably  restrain  trade,  and  therefore 
that  reasonable  contracts,  although  they,  in  some  measure,  ^re- 
strain trade,'  are  not  within  the  meaning  of  the  words.  It  is 
true  that  in  the  adjudged  cases  language  may  be  found  refer- 
ring to  contracts  in  restraint  of  trade  which  are  valid  because 
reasonable.  But  this  mere  form  of  expression,  used  not  as  a 
definition,  does  not  maintain  the  contention  that  such  contracts 
are  embraced  within  the  general  terms  every  contract  in  re- 
straint of  trade.  The  rudiments  of  the  doctrine  of  contracts 
in  restraint  of  trade  are  found  in  the  common  law  at  a  very 
early  date.  •  •  -  The  decisions  of  the  American  courts 
substantially  conform  to  both  the  development  and  ultimate 
results  of  the  English  cases.  Whilst  the  rule  of  partial  and  gen- 
eral restraint  has  been  either  expressly  or  impliedly  admitted, 
the  exact  scope  of  the  distinction  between  the  two  has  been 
the  subject  of  discussion  and  varying  adjudication.  And  al- 
though it  is  accurate  to  say  that  in  the  cases  expressions  may 
be  found  speaking  of  contracts  as  being  in  form  in  restraint 
of  trade  and  yet  valid,  it  results  from  an  analysis  of  all  the 
American  cases,  as  it  does  from  the  English,  that  these  ex- 
pressions in  no  way  imply  that  contracts  which  were  valid  be- 
cause they  only  partially  restrained  trade  were  yet  considered 
as  embraced  within  the  definition  of  contracts  in  restraint  of 
trade.  On  the  contrary,  the  reason  of  the  cases,  where  con- 
tracts partially  restraining  trade  were  excepted  and  hence  held 
to  be  valid,  was  because  they  were  not  contracts  in  restraint  of 
trade  in  the  legal  meaning  of  those  words."  ^ 

1  The  opinion  of  the  minority  oon-  clearly  distin^shes  between  con- 
tinues: "But»  admitting  arguendo  tracts  in  restraint  of  trade  which  are 
the  correctness  of  the  proposition  by  lawful  and  those  which  are  not.  In 
which  it  is  sought  to  include  every  other  words,  between  those  which 
contract,  however  reasonable,  within  are  unreasonably  in  restraint  of 
the  inhibition  of  the  law,  the  statute,  trade,  and  consequently  invalid,  and 
considered  as  a  whole,  shows,  I  those  which  are  reasonable  and  hence 
think,  the  error  of  the  construction  lawful.  When,  therefore,  in  the 
placed  upon  it  Its  title  is  'An  act  very  title  of  the  act  the  well<settled 
to  protect  trade  and  commerce  distinction  between  lawful  and  un- 
against  unlawful  restraints  and  mo-  lawful  contracts  is  broadly  marked, 
nopolies.'     The    word     *  unlawful'  how  can  an  interpretation  be  cor- 
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It  may  be  laid  down  as  a  proposition  of  universal  validity 

that  where  a  body  of  men  of  a  high  order  of  ability  divide 
almost  evenly  and  differ  radically  on  a  given  proposition, 
both  sides  are  to  a  certain  extent  right  and  both  sides  are  to  a 

rect  which  holds  that  all  contracts,  applied,  it  seems  to  me  they  render 
whether  lawful  or  not,  are  included  it  impossible  to  construe  the  words 
in  its  provisions.  Whilst  it  is  trae  '  every  restraint  of  trade '  used  in 
that  the  title  of  an  act  cannot  be  the  act  in  any  other  sense  than  as 
used  to  destroy  the  plain  import  of  excluding  reasonable  contracts,  as 
the  language  found  in  its  body,  yet  the  fact  that  such  contracts  were 
when  a  literal  interpretation  will  not  considered  to  be  within  the  rule 
work  out  wrong  and  injury,  or  where  of  contracts  in  restraint  of  trade 
the  words  of  the  statute  are  am*  was  thoroughly  established  both  in 
biguoua^  the  title  may  be  resorted  to  England  and  in  this  country  at  the 
as  an  instrument  of  construction,  time  the  act  was  adopted.  It  is,  I 
In  United  States,  v.  Palmer  (1818),  8  submit,  not  to  be  doubted  that  the 
Wheat  610,  where  general  language  interpretation  of  the  words  '  every 
found  in  the  body  of  a  criminal  stat-  contract  in  restraint  of  trade,'  so  as 
ute  was  given  a  narrow  and  re-  to  embrace  within  its  purview  every 
stricted  meaning,  Mr.  Chief  Justice  contract,  however  reasonable,  would 
Marshall,  in  the  course  of  the  opin-  certainly  work  an  enormous  in  jus- 
ion,  said  (p.  631):  The  title  of  an  act  tioe  and  operate  to  the  imdue  re- 
cai}not  control  its  words,  but  may  straint  of  the  liberties  of  the  citizen, 
furnish  some  aid  in  showing  what  But  there  is  no  canon  of  interpreta- 
was  in  the  mind  of  the  legislaturOi  tion  which  requires  that  the  letter 
The  title  oi  this  act  is  'An  act  for  be  followed,  when  by  so  doing  an 
the  punishment  of  certain  crimes  unreasonable  result  is  accomplished, 
against  the  United  States.'  It  would  On  the  contrary,  the  rule  is  the  other 
seem  that  offenses  against  the  United  way,  and  exacts  that  the  spirit  which 
States,  not  offenses  against  the  vivifies,  and  not  the  letter  which 
human  race,  were  the  crimes  which  killeth,  is  the  proper  guide  by  which 
the  legislature  intended  by  this  law  to  correctly  interpret  a  statute.  In 
to  punish.  Smythe  v.  Fiske  (1874),  23  Wall  874, 
*' So,  also,  in  United  States  V.Union  880,  this  court  declared  that  'a 
Pacific  R.  Ca  (1875X  91  U  a  72,  thing  may  be  within  the  letter  of 
where  the  construction  of  a  statute  the  statute  and  not  within  its  mean- 
was  involved,  it  was  held  that  the  ing,  and  within  its  meaning  though 
interpretation  adopted  was  sup-  not  within  its  letter.  The  int«n- 
ported  by  the  title,  which  disclosed  tion  of  the  lawmaker  is  the  law.* 
the  general  purpose  which  congress  In  Lau  Ow  Bew  v.  United  States 
had  in  view  in  adopting  the  law  (1891),  144  U.  a  47, 12  Sup.  Ct  R  517, 
under  consideration.  The  same  rule  this  court,  speaking  through  Mr. 
was  announced  in  Smythe  v.  Fiske  Chief  Justice  Fuller,  said  (p.  59) : 
(1874),  28  Wall  874,  380,  and  Ck>osaw  'Nothing  is  better  settled  than  that 
Mining  Ca  v.  South  Carolina  (1891),  statutes  should  receive  a  sensible 
144  U.  a  550,  12  Sup.  Ct.  R  689,  and  construction,  such  as  will  effectuate 
cases  there  cited.  ...  If  these  the  legislative  intention,  and,  if  pos- 
obvious   rules  of  interpretation  be  sible,  so  as  to  avoid  an  unjust  or 
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certain  extent  wrong,  and  the  sharpness  of  the  division  is  a 
sure  indication  of  the  existence  of  right  on  both  sides.  The 
stronger  the  debate  the  sharper  the  division,  and  the  wider 
the  apparent  interval  of  separation  the  more  certain  it  is  that 

an  absurd  conclusion.  Church  of  Jessel,  Master  of  the  Rolls,  in  Print- 
the  Holy  Trinity  v.  United  States  ing,  etc.  Ca  v.  Sampson,  Lk  R.  (1875), 
(1891),  143  U.  a  4o7, 13  Sup.  Ct  R.  19  £q.  462,  <if  there  is  one  thing 
511;  Henderson  v.  Mayor  of  the  City  which  more  tlian  another  public  pol- 
of  New  York  (1875),  92  U.  S.  259;  icy  requires,  it  is  that  men  of  full  age 
United  States  v.  Kirby,  7  WalL  482;  and  competent  understanding  shall 
Gates  V.  National  Bank  (1679),  100  have  the  utmost  liberty  of  oontract- 
U.  S.  289.'  In  aU  the  cases  there  ing,  and  their  contracts  when  en- 
cited  the  literal  language  of  the  stat-  tered  into  freely  and  Toluntarily 
utes  was  disregarded,  in  order  to  re-  shaU  be  held  sacred  and  shaU  be  en- 
strict  its  operation  within  reason."  forced  by  courts  of  justice.' 

"The  plain  intention  of  the  law  "The  remedy  intended  to  be  ao- 
was  to  protect  the  liberty  of  contract  complished  by  the  act  of  congress 
and  the  freedom  of  trad&  Will  this  was  to  shield  against  the  danger  of 
intention  not  be  frustrated  by  a  con-  contract  or  combination  by  the  few 
struction  which,  if  it  does  not  de-  against  the  interest  of  the  many  and 
stroy,  at  least  gravely  impairs,  both  to  the  detriment  of  freedom.  <  The 
the  liberty  of  the  individual  to  con-  construction  now  given,  I  think, 
tract  and  the  freedom  of  trade  ?  If  strikes  down  the  interest  of  the 
the  rule  of  reason  no  longer  deter-  many  to  the  advantage  and  benefit 
mines  the  right  of  the  individual  to  of  the  few.  It  has  been  said  in  a 
contract  or  secures  the  validity  of  case  involving  a  combination  among 
contracts  upon  which  trade  depends  workingmen,  that  such  combina- 
and  results,  what  becomes  of  the  tions  are  embraced  in  the  act  of  con- 
liberty  of  the  citizen  or  of  the  free-  gress  in  question,  and  this  view  was 
dom  of  trade?  Secured  no  longer  by  not  doubted  by  this  court  In  re 
the  law  of  reason,  aU  these  rights  be-  Debs  (1894),  64  Fed.  R.  724^  745-755, 
come  subject,  when  questioned,  to  158  U.  S.  5G4>  15  Sup.  Ct  R  900.  The 
the  mere  caprice  of  judicial  author-  interpretation  of  the  statute,  there- 
ity.  Thus,  a  law  in  favor  of  freedom  fore,  which  holds  that  reasonable 
of  contract,  it  seems  to  me,  is  so  in-  agreements  are  within  its  purview, 
terpreted  as  to  gravely  impair  that  makes  it  embrace  every  peaceable 
freedom.  Progress  and  not  reaction  organization  or  combination  of  the 
was  the  purpose  of  the  act  of  con-  laborer  to  benefit  his  condition 
gress.  The  construction  now  given  either  by  obtaining  an  increase  of 
the  act  disregards  the  whole  current  wages  or  diminution  of  the  hours  of 
of  judicial  authority  and  tests  the  labor.  Combinations  among  labor 
right  to  contract  by  the  conceptions  for  this  purpose  were  treated  as  ille- 
of  that  right  entertained  at  the  time  gal  under  the  construction  of  the 
of  the  year-books  instead  of  by  the  law  which  included  reasonable  con- 
light  of  reason  and  the  necessity  of  tracts  within  the  doctrine  of  the 
modem  society.  To  do  this  violates,  invalidity  of  contract  or  combina- 
as  I  see  it,  the  plainest  conception  of  tions  in  restraint  of  trade^  and  they 
public  policy;  for  as  said  by  Sir  Gb  were  only  held  not  to  be  embraced 
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each  side  has  proceeded  toward  the  extreme,  leaving  the  truth 
somewhere  midway  between. 

The  proposition  of  the  majority  of  the  court  that  the  act  em- 
braces every  contract  in  restraint  of  trade,  because  the  act  so 
says,  finds  its  modification  and  its  exceptions  in  the  very  opin- 
ion that  propounds  it. 

The  proposition  of  the  minority  of  the  court,  that  the  act 
embraces  only  contracts  in  unreasonable  restraint  of  trade  as 
theretofore  understood,  places  so  narrow  a  construction  upon 
the  act  that  its  obvious  intent  is  defeated.  Contracts  in  un- 
reasonable restraint  of  trade  were  illegal  prior  to  the  pass- 
ing of  the  act,  and  it  was  plainly  the  intention  of  congress  to 
afford  trade  and  commerce  a  much  larger  measure  of  protec- 
tion than  would  follow  from  the  mere  imposition  of  additional 
penalties  upon  contracts,  combinations  and  conspiracies  already 
contrary  to  law. 

Sefore  discussing  further  the  character  of  the  restraints 
which  fall  Within  the  act,  it  will  be  useful  to  refer  to  the  pro- 
visions  of  the  act  itself. ' 

§  806.  The  proyisions  of  the  act. —  And  the  act  provides 
that— 

1.  Every  contract  in  restraint  of  trade  or  com- 
merce among  the  several  states,  or  with  foreign  na- 
tions, is  illegal. 

2.  Everv  combination  in  the  form  of  trust  or  other- 
wise,  in  restraint  of  trade  or  commerce  among  the 
several  states,  or  with  foreign  nations,  is  illegal. 

3.  Every  conspiracy  in  restraint  of  trade  or  com- 
merce among  the  several  states,  or  with  foreign  na- 
tions, is  illegal. 

within  that  doctrine  either  by  stat-  adopted  which  works  out  such  re> 

utory  exemption  therefrom  or  by  the  suits  not  only  frustrates  the  plain 

process  whioh  made  reason  the  con*  purpose  intended  to  be  accomplished 

trolling  factor  on  the  subject    It  by  congress,  but  also  makes  the  stat- 

foUows  that  the  construction  which  ute  tend  to  an  end  never  contem- 

reads  the  rule  of  reason  out  of  the  plated,  and  against  the  accomplish- 

statute  embraces  within  its  inhibi-  ment  of  which  its  provisions  were 

tion  every  contract  or  combination  enacted."     Dissenting    opinion     of 

by  which  workingmen  seek  to  peace-  White,  Field,  Gray  and  Shiras,  JJ., 

ably  better  their  condition.    It  is  in  United  States  v.  Trans-Missouri 

therefore^  as  I  see  it,  absolutely  true  Freight  Ass'n  (1896),  166  U.  S  855, 356^ 

to  say  that  the  construction  now  17  Sup.  Ct  R  54QL 


In  sec- 
tion 1. 
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In  sec- 
tion 2. 


In  sec- 
tion 3. 


4.  Every  person  who  shall  monopolize  any  part 
of  the  trade  or  commerce  among  the  several  states, 
or  with  foreign  .nations,  is  guilty  of  a  misdemeanor. 

5.  Every  person  who  shsul  attempt  to  monopolize 
any  part  of  the  trade  or  commerce  amon^  the  sev- 
eral states,  or  with  foreign  nations,  is  guilty  of  a 
misdemeanor. 

6.  Every  person  who  shall  combine  with  any 
other  person  or  persons  to  monopolize  any  part  of 
the  trade  or  commerce  among  the  several  states,  or 
with  foreign  nations,  is  guilty  of  a  misdemeanor. 

7.  Every  person  who  shall  conspire  with  any  other 
person  or  persons  to  monopolize  any  part  of  the 
trade  or  commerce  among  the  several  states,  or  with 

^  foreign  nations,  is  guilty  of  a  misdemeanor. 

8.  Every  contract  in  restraint  of  trade  or  com- 
merce in  any  territory  of  the  United  States,  or  the 
District  of  Columbia,  or  in  restraint  of  trade  or 
commerce  between  any  such,  territory  and  another, 
or  between  any  such  territory  or  territories  and 
another  state  or  states,  or  the  District  of  Columbia, 
or  with  foreim  nations,  or  between  the  District  of 
Columbia  and  any  such  state  or  states,  or  foreign 
nations,  is  illegal. 

9.  Every  combination  in  form  of  trust  or  other- 
wise, in  restraint  of  trade  or  commerce  in  any  terri- 
ritory  of  the  United  States,  or  the  District  of  Colum- 
bia, or  in  restraint  of  trade  or  commerce  between 
any  such  territory  and  another,  or  between  any  such 
territory  or  territories,  and  another  state  or  states, 
or  the  iJistrict  of  Columbia,  or  with  forei^  nations, 
or  between  the  District  of  Columbia  and  any  such 
state  or  states,  or  foreign  nations,  is  illegal. 

10.  Every  conspiracy  in  restraint  of  trade  or  com- 
merce in  any  territory  of  the  United  States,  or  the 
District  of  Columbia,  or  in  restraint  of  trade  or  com- 
merce between  any  such  territory  and  another,  or 
between  any  such  territory  or  territories,  and  an- 
other state  or  states,  or  the  District  of  Columbia,  or 
with  foreign  nations,  or  between  the  District  of 
Columbia  and  any  such  state  or  states,  or  foreign 
nations,  is  illegal. 

11.  Every  person  who  shall  make  any  such  con- 
tract, or  engage  in  any  combination,  or  conspiracy, 
is  guilty  of  a  misdemeanor. 


The  word  "  person  "  or  "  persons,"  where  used  in 
the  act,  include  corporations  and  associations. 
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§  807.  It  is  clear  from  the  foregoing  summary  that  literal 
eflfect  cannot  be  given  to  the  provisions  of  the  act;  nor  can  the 
act  be  so  construed  as  to  give  distinct  effect  to  each  of  its  pro- 
visions. For  instance,  referring  to  the  first  three  paragraphs  of 
the  foregoing  summary,  it  is  obvious  that  paragraphs  2  and  3 
are  superfluous,  since  they  are  included  in  paragraph  1;  every 
contract  includes  necessarily  every  combination  and  every  con- 
spiracy, since  there  can  be  no  combination  in  the  form  of  trust 
or  otherwise,  and  no  conspiracy  without  some  underlying  agree- 
ment; two  or  more  can  neither  combine  together  nor  conspire 
together  without  agreeing  together,  and  if  the  combination  or 
the  conspiracy  is  in  restraint  of  trade  or  commerce  it  is  because 
of  the  agreement  which  underlies  the  combination  or  the  con- 
spiracy ;  the  objects  of  the  combination  or  the  conspiracy  being 
found  in  the  agreement  to  co-operate,  if  that  agreement  is  con- 
trary to  the  statute,  then  it  necessarily  follows  that  the  com- 
bination or  the  conspiracy,  is  illegal  without  other  statutory 
provision  to  that  effect. 

Passing  to  the  second  section  of  the  act,  the  first  test  case 
onder  paragraph  4  of  the  summary  will  present  some  interest- 
ing questions.^ 

i**It  is  not  very  clear  what  con-  corporate  organizations,  carrying  on 
gress  meant  by  the  second  section  of  business  avocations  and  enterprises 
the  act  of  July  2, 1890,  in  declaring  involving  the  purchase,  sale  or  ex- 
it a  misdemeanor  to  '  monopolize,'  change  of  articles^  or  the  production 
or  ^attempt  to  monopolize,' an.y  part  and  manufacture  of  commodities, 
of  the  trade  or  commerce  among  the  which  form  the  subjects  of  com- 
states  or  with  foreign  nations.  It  is  merce,  will,  in  a  popular  sense,  mo- 
very  certain  that  congress  could  not,  nopolize  both  state  and  interstate 
and  did  not.  by  this  enactment,  at-  traffic  in  such  articles  or  commodi- 
tempt  to  prescribe  limits  to  the  ac-  ties  just  in  proportion  as  the  owner's 
quisition,  either  by  the  private  citi-  business  is  increased,  enlarged  and 
zen  or  state  corporation,  of  property  developed.  But  the  magnitude  of  a 
which  might  become  the  subject  of  party's  business,  production  or  man- 
interstate  commerce,  or  declare  that,  ufacture,  with  the  incidental  and 
when  the  accumulation  or  control  of  indirect  powers  thereby  acquired, 
property  by  legitimate  means  and  and  with  the  purpose  of  regulating 
lawful  methods  reached  such  ma^-  prices  and  controlling  interstate  traf- 
nitude  or  proportions  as  enabled  the  He  in  the  articles  or  commodities 
owner  or  owners  to  control  the  traffic  forming  the  subject  of  such  busi- 
therein,  or  any  part  thereof,  among  ness,  production  or  manufacture,  is 
the  states,  a  criminal  offense  was  not  the  monopoly,  or  attempt  to  mo- 
committed  by  such  owner  or  own-  nopolize,  which  the  state  condemn& 
era  All  persons,  individually  or  in  "A  'monopoly,'  in  the  prohibited 
67 
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Paragraphs  4  and  5  provide  that  every  person  who  shall  mo- 
nopolize or  attempt  to  monopolize  any  part  of  the  trade  or 
commerce  among  the  several  states,  etc.,  is  guilty  of  a  misde- 
meanor.   The  stage-driver  wending  his  lonely  way  along  a 

flense,  involves  the  element  of  an  ex-  or  liberty  open  to  the  public  before 
elusive  privilege  or  grant  which  re-  the  monopoly  was  secured.  This 
strained  others  from  the  exercise  of  being,  as  we  think,  the  general  mean- 
a  right  or  liberty  which  they  had  be^  ing  of  the  term,  as  employed  in  the 
fore  the  monopoly  was  secured.  In  second  section  of  the  statute,  an  *at- 
commercial  law,  it  is  the  abuse  of  tempt  to  monopolize'  any  part  of 
free  commerce,  by  which  one  or  the  trade  or  commerce  among  the 
more  individuals  have  procured  the  states  must  be  an  attempt  to  secure 
advantap^e  of  selling  alone  or  exclu-  or  acquire  an  exclusive  right  in  such 
sively  all  of  a  particular  kind  of  trade  or  commerce  by  means  which 
merchandise  or  commodity  to  the  prevent  or  restrain  others  from  en« 
detriment  of  the  public.  As  defined  gaging  therein."  In  re  Greene  (1892),. 
by  Blackstone  (4  BL  Com.  159),  and  52  Fed.  R  104,  at  pp.  115,  ll(t. 
by  Lord  Coke  (8  Ca  Inst  181),  it  is  a  In  construing  the  term  "monopo- 
grant  from  the  sovereign  power  of  lize,"  the  circuit  court  in  American 
the  state  by  commission,  letters  pat-  Biscuit  &  Mfg.  Ca  v.  Klotz  et  aL 
ent  or  otherwise,  to  any  person  or  (1891),  44  Fed.  R.  721,  said: 
corporation,  by  which  the  exclusive  "In  construing  the  federal  and 
right  of  buying,  selling,  makmg,  state  statutes,  we  exclude  from  con- 
working,  or  using  anything,  is  given,  sideration  all  monopolies  which  exist 
When  this  section  of  the  act  was  by  legislative  grant;  for  we  think 
under  consideration  in  the  senate,  the  word  'monopolize'  cannot  be 
distinguished  members  of  its  judi-  intended  to  be  used  with  reference 
ciary  committee  and  lawyers  of  to  the  acquisition  of  exclusive  rights 
great  ability  explained  what  they  under  government  concession,  but 
understood  the  term  '  monopoly '  to  that  the  lawmaker  has  used  the  word 
mean;  one  of  them  saying:  'It  is  to  mean* to  aggregate'  or'concen- 
the  sole  engrossing  to  a  man's  self  trate '  m  the  hands  of  few,  practi- 
by  means  which  prevent  other  men  cally,  and,  as  a  matter  of  fact,  and 
from  engaging  in  fair  competition  according  to  the  known  results  of 
with  him.'  Another  senator  defined  human  action,  to  the  exclusion  of 
the  term  in  the  language  of  Web-  others;  to  accomplish  this  end  by 
sterns  Dictionary:  ' To  engross  or  ob-  what  in  popular  language,  is  ex- 
tain,  by  any  means,  the  exclusive  pressed  in  the  word  '  pooling,*  which 
right  of,  especially  the  right  of  trad-  may  be  defined  to  be  an  aggregation 
ing,  to  any  place  or  with  any  coun-  of  property  or  capital  belonging  to 
try  or  district:  as  to  mono[)olize  the  different  persons,  w^ith  a  view  to 
India  or  Levant  trade'  It  will  be  common  liabilities  and  profita  The 
noticed  that,  in  all  the  foregoing  expression  in  each  law  "  combination 
definitions  of  '  monopoly,'  there  is  in  the  form  of  trust  *  would  seem  U> 
embraced  two  leading  elements,  viz. :  point  to  just  what,  in  popular  Ian- 
an  exclusive  right  or  privilege  on  guage,  is  meant  by  pooling, 
the  one  side  and  a  restriction  or  re-  ''Now  it  is  to  be  observed  that 
straint  on  the  other,  which  will  oper-  these  statutes  outline  an  offense,  but 
ate  to  prevent  the  exercise  of  a  right  require  for  its  complete  oommissioa 
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monntain  pass  which  divides  state  from  state  finds  himself  in- 
Tolved  in  a  criminal  offense  because  he  happens  to  be  the  only 
person  engaged  in  the  transportation  of  goods  and  passengers 
between  the  two  states.  There  is  not  an  express  company  or 
a  railroad  company  of  any  importance  which  does  not  monopo- 
lize some  part  of  trade  or  commerce  among  the  several  states. 
Ferrymen  and  ship-owners  frequently  control  all  or  a  material 
part  of  the  trade  or  commerce  among  the  states  and  territories 

no  ulterior  motive,  such  as  to  de-  trust,  or  otherwise,  apy  part  of  trade 
fraud,  etc.;  and  further,  that  the  or  oommerce,'  as  these  words  are 
language  is  altogether  silent  as  to  properly  defined,  the  law  stamps  it 
what  means  must  be  used  to  consti-  as  unlawful,  and  the  courts  should 
tute  the  offense.  The  offense  is  de-  not  encourage  it.  Aside  from  this, 
fined  to  'combine  in  the  form  of  the  complainant's  business,  even  if 
trusts^  or  otherwise,  in  restraint  of  lawful,  being  of  the  kind  shown 
trade  or  commerce,'  and  '  to  monop-  above,  is  not  of  that  mentorious  kind 
olize,  or  attempt  to  monopolize,  any  that  it  should  be  encouraged  by  a 
of  the  trade  or  commeroa'  To  com-  court  of  equity.  The  appointment 
pass  either  of  these  things,  with  no  of  a  receiver  by  a  court  of  equity  is 
other  motive  than  to  compass  them,  not  a  matter  of  strict  right,  but  of 
and  by  any  means,  constitutes  the  judicial  discretion.  Fosdick  v.  Schall, 
offensa  One  just  and  decisive  test  99  U.  S.  235.  It  falls  within  that 
of  the  mieaning  of  the  expression  <  to  class  of  interlocutory  remedies  which 
monopolize '  is  obtained  by  getting  courts  must  grant  or  withhold,  ac- 
at  the  evil  which  the  law-maker  has  cording  to  a  discretion  conscien- 
endeavored  to  abolish  and  restrict  tiously  exercised,  upon  a  considera- 
The  statutes  show  that  the  evil  was  tion  of  all  the  facts  which  a  cause 
the  hindrance  and  oppression  in  presents,  involving  the  rights  of  the 
trade  and  commerce  wrought  by  its  parties  and  the  interests  of  the  pub- 
absorption  in  the  hands  of  the  few,  lia  The  attempt  to  accumulate  in 
so  that  the  prices  would  be  in  danger  the  hands  of  a  single  organization 
of  being  arbitrarily  and  exorbitantly  the  business  of  supplying  bread  it- 
fixed,  because  all  competition  would  self  to  so  large  a  portion  of  the  poor, 
be  swallowed  up,  so  that  the  man  of  as  well  as  the  rich,  people  of  the 
smaU  means  would  find  himself  ex-  United  States  should  not  be  favored 
eluded  from  the  restrained  or  mo-  by  a  court  of  equity.  It  carries  with 
nopolized  trade  or  commerce  as  ab-  it  too  much  of  danger  of  excluding 
solutely  as  if  kept  out  by  law  or  healthy  competition,  thereby  in- 
forca  If  this  is  the  meaning  of  the  creasing  the  difficulty  to  the  general 
defining  words,  does  not  this  corpo-  public  of  participating  in  a  most 
ration,  thus  glutted  with  the  thirty-  useful  business,  as  well  as  adding;  to 
five  industries  of  twelve  states,  dis-  the  possibility  of  multitudes  of  citi- 
close  an  '  attempt  to  monopolize? '  So  zens  being  temporarily,  at  least, 
far,  therefore,  as  the  complainant's  compelled  to  pay  an  arbitrary  and 
business  is  a  combination  in  restraint  high  price  for  daily  food."  In  this 
of  trade,  or  is  an  '  attempt  to  monop-  connection,  see  In  re  Greene,  54  Fed. 
olize,  or  combine,  in  the  form  of  a  B.  104 
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for  particular  localities;  and  frequently  parties  and  corpora- 
tions engaged  in  trade,  commerce  and  transportation  among 
the  several  states  enter  into  contracts  and  agreements  the  di- 
rect object  of  which  is  to  secure  a  more  complete  control  of 
the  particular  trade,  commerce  or  transportation  they  are  in- 
terested in, —  in  short,  to  more  completely  monopolize  such 
trade,  commerce  or  transportation.  The  prime  object  of  the 
statute  being  to  suppress  trusts  and  combinations,  it  would 
seem  that  paragraphs  4  and  5,  which  are  directed  exclusively 
against  individuals,  are  quite  foreign  to  the  main  purpose  of  the 
law ;  the  court  which  attempts  to  give  them  any  effect  is  apt 
to  indulge  in  judicial  legislation. 

Paragraph  7  is  clearly  embraced  in  paragraph  6,  since  to 
conspire  is  to  combine,  conspiracies  being  simply  illegal  com- 
binations; if  it  is  illegal  for  two  or  more  persons  to  combine 
to  monopolize  any  part  of  the  trade  or  commerce  among  the 
several  states,  etc.,  it  is  needless  to  provide  that  it  shall  be 
illegal  for  two  or  more  persons  to  conspire  to  do  the  same  thing. 

Paragraph  8  clearly  includes  paragraphs  9  and  10,  since  the 
provision  that  every  contract  in  restraint  of  trade  or  commerce, 
etc.,  plainly  includes  every  combination  in  form  of  trust  or 
otherwise;  and  also  every  conspiracy  in  restraint  of  trade  or 
commerce,  etc. 

§  808.  The  contracts  embraced  within  the  act. —  In  order 
to  ascertain  exactly  what  contracts  are  embraced  within  the 
act  and  what  are  not,  and  to  find  if  possible  some  rule  that 
will  reconcile  the  conflicting  views  so  ably  advanced  by  the 
several  justices  of  the  supreme  court,  it  will  be  convenient  to 
recall  the  classification  of  contracts  in  restraint  of  trad^  here- 
inbefore suggested :  * 

{a)  Contracts  in  restraint  of  trade; 

(J)  Contracts  to  suppress  competition; 

(c)  Contracts  to  control  the  market. 

It  is  safe  to  assume  that  these  three  classes  embrace  all  the 
contracts  that  are  covered  by  the  act,  and  the  question  is 
whether  the  act  covers  all  contracts  embraced  in  the  three 
classes,  and  if  all  are  not  embraced  in  the  act  upon  what  prin- 
ciple is  the  distinction  made  ? 

lSee§72& 
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All  the  contracts  embraced  in  the  three  classes,  a,  },  and  Cy 
may  be  further  divided  as  follows: 

1.  Contracts  which  do  not  affect  commerce  with  foreign  na- 
tions, or  among  the  states,  or  with  the  Indian  tribes. 

2.  Contracts  which  do  affect  commerce  with  foreign  nations, 
or  among  the  states,  or  with  the  Indian  tribes. 

The  act  does  not  embrace  contracts  included  in  class  1, 
namely,  contracts  which  do  not  affect  commerce  with  foreign 
nations,  or  among  the  states,  or  with  the  Indian  tribes. 

The  contracts  embraced  in  class  2  may  be  divided  as  follows: 

(A)  Contracts  which  incidentally  or  indirectly  affect  cc  m- 
merce  with  foreign  nations,  or  among  the  states,  or  with  the 
Indian  tribes; 

(B)  Contracts  the  very  object  of  which  is  to  affect  commerce 
with  foreign  nations,  or  among  the  states,  or  with  the  Indian 
tribes. 

The  act  does  not  embrace  contracts  included  within  class  A, 
namely,  contracts  which  incidentally  or  indirectly  affect  com- 
merce with  foreign  nations,  or  among  the  states,  or  with  the  In- 
dian tribes.  There  are  comparatively  few  contracts  entered  into 
in  the  commercial  and  industrial  world  which  do  not  affect  to 
some  extent  commerce  among  the  states;  to  hold  that  all  such 
contracts  are  embraced  within  the  act  simply  because  it  is  sus- 
ceptible of  proof  that  they  do  in  some  manner  affect,  restrain 
or  control  interstate  commerce  would  be  to  render  the  act  im- 
practicable in  application.  Even  in  the  case  of  a  combination 
clearly  illegal  under  the  laws  of  the  state  where  organized,  or 
where  it  may  be  doing  business,  it  is  not  sufficient  to  bring  such 
a  combination  within  the  act  to  show  that  in  its  operation  it 
does  incidentally  more  or  less  affect  interstate  commerce. 

The  act  does  include  all  contracts  embraced  in  class  B^ 
namely,  contracts  the  very  object  of  which  is  to  affect  com- 
merce with  foreign  nations,  or  among  the  states,  or  with  the 
Indian  tribes. 

§  809.  To  restate  these  conclusions  a  little  more  tersely,  and 
in  sequence: 

Every  contract  the  main  object  of  which  is  to  restrain  inter- 
5tat.e  or  foreign  trade  or  commerce  falls  within  the  act. 

Every  contract  the  main  object  of  which  is  to  suppress  com- 
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petition  in  interstate  or  foreign  trade  or  commerce  falls  within 
the  act. 

Every  contract  the  main  object  of  which  is  to  control  the 
market  in  interstate  or  foreign  trade  or  commerce  falls  within 
the  act. 

No  contract  the  main  object  of  which  is  entirely  legal  falls 
within  the  act,  even  though  it  incidentally  affects  or  restrains 
interstate  or  foreign  trade  or  commerce. 

No  contract  the  main  object  of  which  is  entirely  legal  falls 
within  the  act,  even  though  it  incidentally  affects  or  suppresses 
competition  in  interstate  or  foreign  trade  or  commerce. 

No  contract  the  main  object  of  whioh  is  entirely  legal  falls 
within  the  act,  even  though  it  incidentally  affects  or  controls 
the  market  in  interstate  or  foreign  trade  or  commerce. 

§  810.  The  foregoing  propositions  find  support  in  the  decis- 
ions of  the  supreme  court,  as,  for  instance,  '^  the  selling  of  an 
article  at  its  destination,  which  has  been  sent  from  another 
state,  while  it  may  be  regarded  as  an  interstate  sale  and  one 
which  the  importer  was  entitled  to  make,  yet  the  services  of 
the  individual  employed  at  the  place  where  the  article  is  sold 
are  not  so  connected  with  the  subject  sold  as  to  make  them  a 
portion  of  interstate  commerce,  and  a  combination  in  regard 
to  the  amount  to  be  charged  for  such  service  is  not,  therefore, 
a  combination  in  restraint  of  that  trade  or  commerce."  ^ 

"  Charges  for  the  transportation  of  cattle  between  different 
states  are  charges  for  doing  something  which  is  one  of  the  forms 
of  and  which  itself  constitutes  interstate  trade  or  commerce, 
while  charges  or  commissions  based  upon  services  performed 
for  the  owner  in  effecting  the  sale  of  the  cattle  are  not  directly 
connected  with,  as  forming  part  of,  interstate  commerce,  al- 
though the  cattle  may  have  come  from  another  state.  Charges 
for  services  of  this  nature  do  not  immediately  touch  or  act  upon 
nor  do  they  directly  affect  the  subject  of  the  transportation. 
Indirectly  and  as  an  incident,  they  may  enhance  the  cost  to 
the  owner  of  the  cattle  in  finding  a  market,  or  they  may  add 
to  the  price  paid  by  a  purchaser,  but  they  are  not  charges 
which  are  directly  laid  upon  the  article  in  the  course  of  trans- 
portation, and  which  are  charges  upon  the  commerce  itself; 

1  Hopkins  ▼.  United  States  (1808)>  171  U.  a  57a»  at  pp.  590,  591,  19  Sup^ 
CtR.40. 
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they  are  charges  for  the  facilities  givea  or  provided  the  owner 
in  the  course  of  the  movement  from  the  home  bUvs  of  the  ar- 
ticle to  the  place  and  point  where  it  is  sold."  ^ 

"  The  contract  condemned  by  the  statute  is  one  whose  direct 
and  immediate  effect  is  a  restraint  upon  that  kind  of  trade  or 
commerce  which  is  interstate.  Charges  for  such  facilities  as 
we  have  already  mentioned  are  not  a  restraint  upon  that  trade, 
although  the  total  cost  of  marketing  a  subject  thereof  may  be 
thereby  increased.  Charges  for  facilities  furnished  have  been 
held  not  a  regulation  of  commerce,  even  when  made  for  serv- 
ices rendered  or  as  compensation  for  benefits  conferred."  * 

"  To  treat  as  condemned  by  the  act  all  agreements  under 
which,  as  a  result,  the  cost  of  conducting  an  interstate  com- 
mercial business  may  be  increased  would  enlarge  the  applica- 
tion of  the  act  far  beyond  the  fair  meaning  of  the  language 
used.  There  must  be  some  direct  and  immediate  effect  upon 
interstate  commerce  in  order  to  come  within  the  act.  The 
state  may  levy  a  tax  upon  the  earnings  of  a  commission  mer- 
chant which  were  realized  out  of  the  sales  of  property  belong- 
ing to  non-residents,  and  such  tax  is  not  one  upon  interstate 
commerce,  because  it  affects  it  only  incidentally  and  remotely, 
although  certainly." ' 

"Many  agreements  suggest  themselves  which  relate  only  to 
facilities  furnished  commerce,  or  else  touch  it  only  in  an  indi- 
rect Vay,  while  possibly  enhancing  the  cost  of  transacting  the 
business,  and  which  at  the  same  time  we  would  not  think  of 
as  agreements  in  restraint  of  interstate  trade  or  commerce. 
They  are  agreements  which  in  their  effect  operate  in  further- 
ance and  in  aid  of  commerce  by  providing  for  it  facilities,  con- 
veniences, privileges  or  services,  but  which  do  not  directly 
relate  to  charges  for  its  transportation,  nor  to  any  other  form 
of  interstate  commerce.  To  hold  all  such  agreements  void 
would  in  our  judgment  improperly  extend  the  act  to  matters 
which  are  not  of  an  interstate  commercial  nature."* 

1  Hopkins  v.  United  States,  mprn,  813, 18  Sup.  Ct  R  622;  Kentucky  & 

at  pp.  591,  593w  Indiana  Bridge  Ca  v.  LouisTille,  etc. 

»  Hopkins  v.  United  States,  «fpra,  R  R  Ca  (1889),  87  Fed.  R  567. 

■at  p.  592.   See  also  Sands  v.  Manistee  '  Hopkins  ▼.  United  States,  fftfpra, 

River  Imp.  Go.  (1887),  128  U.  a  288,  at  p.  592. 

8  Sup.  Ct  R  118;  Monongahela  Nav.  <  Hopkins  v.  United  States,  ^aprcLj 

Ca  ▼.  United  States  (1892),  148  U.  a  at  p.  592.    By  way  of  illustration  the 
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'^  Beasonablo  charges  for  the  nse  of  a  facility  for  the  trans- 
portation of  interstate  commerce  have  heretofore  been  regarded 

court  proceeds  to  enumerate  a  num-  of  transportation  of  cattle  between 
ber  of  hypothetical  examples:  "It  is  the  states?  Would  an  agreement 
not  difficult  to  imagine  agreements  among  dealers  in  horse-blankets  not 
of  the  character  above  indicated,  to  sell  them  for  less  than  a  certain 
For  example,  cattle,  when  trans-  price  be  open  to  the  charge  of  a  vio- 
ported  long  distances  by  rail,  require  lation  of  the  act  because  horse-blank- 
rest,  food  and  water.  To  g^ve  them  ets  are  necessary  to  put  on  horses  to 
these  accommodations  it  is  necessary  be  sent  long  journeys  by  rail,  and  by 
to  take  them  from  the  car  and  put  reason  of  the  agreement  the  expense 
them  in  pens  or  other  places  for  their  of  sending  the  horses  from  one  state 
safe  reception.  Would  an  agree-  to  another  for  a  market  might  be 
ment  among  the  land-owners  along  thereby  enhanced?  Would  an  agree- 
the  line  not  to  lease  their  lands  for  ment  among  cattle  drivers  not  to 
less  than  a  certain  sum  be  a  contract  drive  the  cattle  after  their  arrival  at 
within  the  statute  as  being  in  re-  the  railroad  depot  at  their  place  of 
straint  of  interstate  trade  or  com-  destination  to  the  cattle-yards  where 
merce?  Would  it  be  such  a  contract  sold,  for  less  than  a  minimum  sum* 
even  if  the  lands,  or  some  of  them,  come  within  the  statute?  Would  an 
were  necessary  for  use  in  furnishing  agreement  among  themselves  by  lo- 
the  cattle  with  suitable  aocommoda-  comotive  engineers,  firemen  or  train- 
tions?  Would  an  agreement  between  men  engaged  in  the  service  of  an 
the  dealers  in  corn,  at  some  station  interstate  railroad  not  to  work  for 
along  the  line  of  the  road,  not  to  sell  less  than  a  certain-named  compensa- 
below  a  certain  price  be  covered  by  tion  be  illegal  because  the  cost  of 
the  act  because  the  cattle  must  have  transporting  interstate  freight  would 
corn  for  food?  Or  would  an  agree-  be  thereby  enhanced?  Agreements 
ment  among  the  men  not  to  perform  similar  to  these  might  be  indefinitely 
the  service  of  watering  the  cattle  for  suggested.  In  our  opinion  all  these 
less  than  a  certain  compensation  queries  should  be  answered  In  the 
come  within  the  restriction  of  the  negativ&  The  indirect  effect  of  the 
statute?  Suppose  the  railroad  com-  agreements  mentioned  might  be  to 
pany  which  transports  the  cattle  it-  enhance  the  cost  of  marketing  the 
self  furnishes  the  facilities,  and  that  cattle,  but  the  agreements  them- 
its  charges  for  transportation  are  selves  would  not  necessarily  for  that 
enhanced  because  of  an  agreement  reason  be  in  restraint  of  interstate 
among  the  land-owners  along  the  trade  or  commerce.  As  their  effect 
line  not  to  lease  their  lands  to  the  is  either  indirect  or  else  they  relate 
company  for  such  purposes  for  less  to  charges  for  the  use  of  facilities 
than  a  named  sum,  could  it  be  sue-  furnished,  the  agreements  instanced 
cessf  ully  contended  that  the  agree-  would  be  valid,  provided  the  charges- 
ment  of  the  land-owners  among  agreed  upon  were  reasonable.  The 
themselves  would  be  a  violation  of  effect  upon  the  commerce  spoken  of 
the  act  as  being  in  restraint  of  inter-  must  be  direct  and  proximate.  New 
state  trade  or  commerce?  Would  an  York,  Lake  Erie  &  Western  R  R.  Ca 
agreement  between  builders  of  cat-  v.  Pennsylvania  (1895),  158  U.  &  481, 
tie-cars  not  -to  build  them  under  a  15  Supi  Ct  R.  896.  An  agreement 
certain  price  be  void  because  the  ef-  may  in  a  variety  of  ways  affect  in* 
feet  might  be  to  increase  the  price  terstate  comnoeroe,  just  as  st<ate  legr 
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as  valid  in  this  court,  even  though  such  charges  might  neces- 
sarily enhance  the  cost  of  doing  the  business."  ^ 

"  We  are  not  aware  that  it  has  ever  been  claimed  that  a  lease 
or  purchase  by  a  farmer,  manufacturer  or  merchant  of  an  ad- 
ditional farm,  manufactory  or  shop,  or  the  withdrawal  from 
business  of  any  farmer,  merchant  or  manufacturer,  restrained 
commerce  or  trade  within  any  legal  definition  of  that  term."  * 

Contracts  collateral  to  the  sale  of  a  business  restraining  a 
vendor  from  engaging  in  a  similar  .business,  and  made  for  the 
purpose  of  enhancing  the  price  at  which  the  vendor  sells  bis 
business,  are  not  in  restraint  of  trade  within  the  meaning  of 
the  act.'  The  statute  applies  only  to  those  contracts  whose 
direct  and  immediate  effect  is  a  restraint  of  interstate  com- 
merce, and  it  would  enlarge  the  application  of  the  act  far  be- 
yond the  fair  meaning  of  the  language  used  to  construe  it  as 
condemning  all  agreements  under  which,  as  a  result,  the  cost 
of  conducting  interstate  commerce  may  be  increased.*^ 

"  The  effect  upon  interstate  commerce  must  not  be  indirect 
or  incidental  only.  An  agreement  entered  into  for  the  purpose 
of  promoting  the  legitimate  business  of  an  individual  or  corpo- 
ration, with  no  purpose  to  thereby  affect  or  restrain  interstate 
commerce,  and  which  does  not  directly  restrain  such  commerce, 
is  not,  as  we  think,  covered  by  the  act,  although  the  agreement 
may  indirectly  and  remotely  affect  that  commerce."* 

An  agreement  by  the  vendor  of  the  good- will  of  a  business 

islation  may,  and  yet,  like  it,  be  en-  Ca  v.  Catlettsburg  (1881),  105  TJ.  S» 

tireiy  valid,  because  the  interference  559;   Transportation  Ca  v.  City  of 

produced  by  the  agreement  or  by  the  Parkersburg  (1883),  107  U.  S.  601,3 

legislation  is  not  direct*'    Hopkins  Sup.  Ct  R.  783;  Huse  v.  Glover  (1886)^ 

T.  United  States,  mpra,  at  pp.  598,  110  U.  S.  543,  7  Sup.  Ct  R.  818;  Qua* 

594.    See   also   Sherlock    y.    Ailing  chita  Packet  Ca  v.  Aiken  (1887),  121 

(1876),  93  U.  a  99;  United  States  v.  U.  &  444,  7  Sup.  Ct  R  907;  St  Louis 

E.  C.  Knight  Ca  (1895),  156  U.  a  1, 15  v.    Western   Union   Telegraph    Ca 

Supi  Ct  R  249;  Pittsburg  &  South-  (1898),  148  U.  a  92, 13  Sup.  Ct  R.  485. 

ern  Coal  Ca  y.  Louisiana  (1895),  156  ^  United    States   v.  Joint   Traffic 

U,  a  590,  15  Sup.  Ct  R.  459:  Trans-  Ass'n  (1898),  171  U.  a  505, 10  Sup.  Ct 

portation  Co.  v.  Parkersburg  (1883),  R.  25. 

107  U.  a  691,  2  Sup.  Ct  R.  732;  Fick-  « United   States   v.  Joint   Traffic 

len  y.  Shelby  County  Taxing  District  Ass*n,  suprcu 

(1892),  145  U.  a  1,  12  Sup.  Ct  R  810.  <  United   States   ▼.   Joint   Traffic 

1  Hopkins  y.  United  States,  supra,  Ass'n,  supra, 

at  pi  594.    See  also  Packet  Ca  y.  St  » United   States  y.  Joint  Traffio 

Louis  (1879),  100  U.  a  423;  Packet  Ass'n,  supra. 
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not  to  enter  into  competition  with  the  purchaser  within  a  cer- 
tain area  is  not  contrary  to  the  anti-trust  act;  the  main  object 
of  such  contract  being  the  sale  of  the  good-will,  the  restrain- 
ing covenant  is  simply  in  aid  thereof,  and  is  not  contrary  to 
public  policy.* 

§  811.  Act  is  constitational. —  It  has  been  definitely  settled 
that  the  anti-trust  act  is  constitutional.^  In  this  connection  the 
supreme  court  said:  "  Upon  the  constitutionality  of  the  act  it 
is  now  earnestly  contended  that  contracts  in  restraint  of  trade 
are  not  necessarily  prejudicial  to  the  security  or  welfare  of  so- 
ciety, and  that  congress  is  without  power  to  prohibit  generally 
all  contracts  in  restraint  of  trade,  and  the  effort  to  do  this  in- 
validates the  act  in  question.  It  is  urged  that  it  is  for  the  court 
to  decide  whether  the  mere  fact  that  a  contract  or  arrangement, 
whatever  its  purpose  or  character,  may  restrain  trade  in  some 
degree,  renders  it  injurious  or  prejudicial  to  the  welfare  or  se- 
curity of  society,  and  if  the  court  be  of  opinion  that  such  wel- 
fare or  security  is  not  prejudiced  by  a  contract  of  that  kind, 
then  congress  has  no  power  to  prohibit  it,  and  the  act  must  be 
declared  unconstitutional.  It  is  claimed  that  the  act  can  be 
supported  only  as  an  exercise  of  the  police  power,  and  that  the 
constitutional  guarantees  furnished  by  the  Fifth  Amendment 
secure  to  all  persons  freedom  in  the  pursuit  of  their  vocations 
and  the  use  of  their  property,  and  in  making  such  contracts  or 
arrangements  as  may  be  necessary  therefor.  In  dwelling  upon 
the  far-reaching  nature  of  the  language  used  in  the  act  as  con- 
strued in  the  case*  mentioned,  counsel  contend  that  the  extent 
to  which  it  limits  the  freedom  and  destroys  the  property  of  the 
individual  can  scarcely  be  exaggerated,  and  that  ordinary  con- 
tracts and  combinations,  which  are  at  the  same  time  most  in- 
disputable, have  the  effect  of  somewhat  restraining  trade  and 
commerce,  although  to  a  very  slight  extent,  but  yet,  under  the 
construction  adopted,  they  are  illegal.  As  examples  of  the  kinds 
of  contracts  which  are  rendered  illegal  by  this  construction  of 
the  act,  the  learned  counsel  suggest  all  organizations  of  me- 
chanics engaged  in  the  same  business  for  the  purpose  of  limiting 
the  number  of  persons  employed  in  the  business,  or  of  main- 

1  Brett  ▼.  Eble  et  aL  (1898),  61  N.  T.    Ass'n  (1898),  171  U.  a  505, 19  Supi  CL 
.Supp.  57a  R.  25. 

-s  United   States   ▼•  Joint  Traffic 
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taiaing  wages;  the  formation  of  a  corporation  to  carry  on  any 
particular  line  of  business  by  those  already  engaged  therein ; 
a  contract  of  partnership  or  of  employment  between  two  per- 
sons previously  engaged  in  the  same  line  of  business;  the  ap- 
pointment by  two  producers  of  the  same  person  to  sell  their 
goods  on  commission;  the  purchase  by  one  wholesale  merchant 
of  the  product  of  two  producers;  the  lease  or  purchase  by  a 
farmer,  manufacturer  or  merchant  of  an  additional  farm,  manu- 
factory or  shop;  the  withdrawal  from  business  of  any  farmer, 
merchant  or  manufacturer;  a  sale  of  the  good-will  of  a  busi- 
ness with  an  agreement  not  to  destroy  its  value  by  engaging 
in  similar  business;  and  a  covenant  in  a  deed  restricting  the 
use  of  real  estate.  It  is  added  that  the  effect  of  most  business 
contracts  or  combinations  is  to  restrain  trade  in  some  degree. 
This  makes  quite  a  formidable  list.  It  will  be  observed,  how- 
ever, that  no  contract  of  the  nature  above  described  is  now 
before  the  court,  and  there  is  some  embarrassment  in  assuming 
to  decide  herein  just  how  far  the  act  goes  in  the  direction 
•claimed.  Nevertheless,  we  might  say  that  the  formation  6f 
corporations  for  business  or  manufacturing  purposes  has  never, 
to  our  knowledge,  been  regarded  in  the  nature  of  a  contract  in 
restraint  of  trade  or  commerce.  The  same  may  be  said  of  the 
contract  of  partnership.  It  might  also  be  difficult  to  show  that 
the  appointment  by  two  or  more  producers  of  the  same  person 
to  sell  their  goods  on  commission  was  a  matter  in  any  degree 
in  restraint  of  trade." 

In  the  exercise  of  its  right  to  regulate  commerce  among 
the  several  states  and  foreign  countries,  congress  has  power 
to  prohibit,  as  in  restraint  of  interstate  commerce,  a  contract 
or  combination  between  competing  railroad  corporations,  en- 
tered into  for  tl^e  purpose  of  establishing  and  maintaining 
interstate  rates  and  fares  for  transportation  of  freight  and  pas- 
sengers, even  though  the  rates  and  fares  so  established  shall  be 
reasonable;  such  an  agreement  directly  affects  the  cost  of  trans- 
portation of  commodities. 

It  id  clearly  within  the  power  of  ^congress  to  enact  that  no 
contract  or  combination  shall  be  legal  which  restrains  inter- 
state trade  or  commerce,  by  shutting  out  the  operation  of  the 
general  law  of  competition.^ 

1  United  States  ▼.  Joint  Traffic  A8s*n,  suprcu 
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The  building  and  operation  of  a  railroad  involves  the  grant 
of  a  public  franchise,  and  the  business  of  railroad  carrier  is  of 
a  public  nature;  where  the  grantees  of  public  franchises  are 
railway  companies  competing  for  interstate  commerce,  con- 
gress has  the  power  to  forbid  any  agreement  or  combination 
among  them  by  means  of  which  competition  is  to  be  smothered.^ 

1  United  States  ▼.  Joint  Traffic  combination  extends,  that  consti- 
Ass*n,  supra.  "  Although  the  fran-  tutes  the  aUeged  evil,  and  in  regard 
chise  when  granted  by  the  state  be-  to  which,  so  far  as  the  combination 
comes  by  the  grant  the  property  of  operates  upon  and  restrains  inter- 
the  grantee,  yet  there  are  some  reg-  state  commerce,  congress  has  power 
ulations  respecting  the  exercise  of  to  legislate  and  to  prohibit  The  pro- 
such  grants  which  congress  may  hibition  of  such  contracts  may  in  the 
make  under  its  power  to  regulate  judgment  of  congress  be  one  of  the 
commerce  among  the  several  states,  reasonable  necessities  for  the  proper 
This  will  be  conceded  by  all,  the  only  regulation  of  commerce,  and  con- 
question  being  as  to  the  extent  of  the  gress  is  the  judge  of  such  necessity 
power.  We  think  it  extends  at  least  and  propriety,  unless,  in  case  of  a  pos- 
to  the  prohibition  of  contracts  relat-  sible  gross  perversion  of  the  prin- 
ing  to  interstate  commerce,  which  ciple,  the  courts  might  be  applied  to 
would  extinguish  all  competition  be-  for  relief.  The  cases  cited  by  tlie 
tween  otherwise  competing  corpora-  respondents'  counsel  in  regard  to  tlie 
tions,  and  which  would  in  that  way  general  constitutional  right  of  the 
restrain  interstate  trade  or  com-  citizen  to  make  contracts  relating  to 
meroe.  We  do  not  think,  when  the  his  lawful  business  are  not  inconsist- 
grantees  of  this  public  franchise  are  ent  with  the  existence  of  the  power 
competing  railroads  seeking  the  busi-  of  congress  to  prohibit  contracts  of , 
ness  of  transportation  of  men  and  the  nature  involved  in  this  case.  The 
goods  from  one  state  to  another,  that  power  to  regulate  commerce  has  no 
ordinary  freedom  of  contract  in  the  limitation  other  than  those  pre- 
use  and  management  of  their  prop-  scribed  in  the  constitution.  The 
erty  requires  the  right  to  combine  as  power,  however,  does  not  carry  with 
one  consolidated  and  powerful  asso-  it  the  right  to  destroy  or  impair  those 
elation  for  the  purpose  of  stifling  limitations  and  guarantiee  which  are 
competition  among  themselves,  and  also  placed  in  the  constitution  or  in 
of  thus  keeping  their  rates  and  any  of  the  amendments  to  that  in- 
charges  higher  than  they  might  strumenf  Citing  MonongahelaNa v. 
otherwise  be  under  the  laws  of  com-  Ca  v.  United  States  (1892),  148  U.  S. 
petition.  And  this  is  so,  even  though  312,  13  Sup.  Ct  R.  622;  Interstate 
the  rates  provided  for  in  the  agree-  (Commerce  Ck>mmission  v.  Brimson 
ment  may  for  the  time  be  not  more  (1893),  154  U.  S.  447,  14  Supi  Ct  R. 
than   are    reasonabl&     They    may  1125. 

easily  and  at  any  time  be  increased.  In  another  case  the  supreme  court 
It  is  the  combination  of  these  large  said  (Addyston  Pipe  &  Steel  Ca  v. 
and  powerful  corporations,  covering  United  States  (1899X  175  U.  S.  211,  20 
vast  sections  of  territory  and  influ-  Sup^  Ct  E.  96):  *' Assuming  for  the 
encing  trade  throughout  the  whole  purpose  of  argument  that  the  con- 
extent  thereof,  and  acting  as  one  tract  in  question  herein  does  directly 
body  in  all  matters  over  which  the  and  substantially  operate  as  a  re- 
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§  813.  A  state  is  not  within  tlie  aet. —  A  state  is  neither  a 
person  nor  a  corporation  within  the  meaning  of  the  anti-trust 
act.* 

straint  upon  and  as  a  regulation  of  ions  of  other  justices  of  this  court  in 
interstate  commerce,  it  is  yet  in-  the  cases  of  The  State  Freight  Tax 
sisted  by  the  appellants  at  the  thresh-  (1872)»  15  Wall.  275,  sub  nom,  Philar 
old  of  the  inquiry  that  by  the  true  delphia  &  R  R  Ca  v.  Pennsylvania, 
construction  of  the  constitution  the  21  L.  ed.  161 ;  Dubuque  &  S.  C.  R.  Ca 
power  of  congress  to  regulate  inter-  ▼.  Richmond  (1878).  19  Wall  589,  22 
state  commerce  is  limited  to  its  pro-  L.  ed,  176;  Welton  v.  Missouri  (1875), 
tection  from  acts  of  interference  by  91  U.  S.  280,  23  L.  ed.  849;  Mobile 
state  legislation  or  by  means  of  regu-  County  v.  Kimball  (1880),  103  U.  S. 
lations  made  under  the  authority  of  697,  26  L.  ed.  239,  and  Kidd  y.  Pear- 
the  state  by  some  political  subdi-  son  (1888),  128  U.  a  21,  82  L.  ed.  350, 
vision  thereof,  including  also  con-  9  Sup.  Ct  E.  6,  all  of  which  are  to 
gressional  power  over  common  car-  the  effect  that  the  object  of  vesting 
riers,  elevator,  gas  and  water  compa-  in  congress  the  power  to  regulate 
nies,  for  reasons  stated  to  be  peculiar  interstate  commerce  was  to  insure 
to  such  carriers  and  companies,  but  uniformity  of  regulation  against  con- 
that  it  does  not  include  the  general  flicting  and  discriminating  state 
power  to  interfere  with  or  prohibit  legislation.  The  further  remark  is 
private  contracts  between  citizens,  quoted  from  Dubuque  &  S.  C.  R.  Ca 
even  though  such  contracts  have  in-  v.  Richmond  (1878),  19  Wall  589,  22 
terstate  commerce  for  their  object,  L.  ed.  176,  that  the  power  of  con- 
and  result  in  a  direct  and  substan-  gress  to  regulate  commerce  was 
tial  obstruction  to  or  regulation  of  never  intended  to  be  exercised  so  as 
that  conmierce.  This  argument  is  to  interfere  with  private  contracts 
founded  upon  the  assertion  that  the  not  designed  at  the  time  they  were 
reason  for  vesting  in  congress  the  made  to  create  impediments  to  such 
power  to  regulate  commerce  was  commerce^  It  is  added  that  the  pruof 
to  insure  uniformity ^  of  regulation  herein  shows  that  the  contract  in 
against  conflicting  and  discriminat-  this  case  was  not  so  designed.  It  is 
ing  state  legislation;  and  the  fur-  undoubtedly  true  that  among  the 
ther  assertion  that  the  constitution  reasons,  if  not  the  strongest  reason, 
guarantees  liberty  of  private  con-  for  placing  the  power  in  congress  to 
tract  to  the  citizen,  at  least  upon  regulate  interstate  commerce,  was 
commercial  subjects,  and  to  that  ex-  that  which  is  stated  in  the  extracts 
tent  the  guaranty  operates  as  a  lim-  from  the  opinions  of  the  court  in  the 
itation  on  the  power  of  congress  to  cases  above  cited.  The  reasons  which 
regulate  commerce^  Some  remarks  may  have  caused  the  f ramers  of  the 
are  quoted  from  the  opinions  of  Chief  constitution  to  repose  the  power  to 
Justice  Marshall,  in  Gibbons  v.  Ogden  regulate  interstate  commerce  in  con- 
(1824),  9  Wheat.  1,  6  L.  ed.  23,  and  gress  do  not,  however,  affect  or  limit 
Brown  v.  Maryland  (1827),  12  Wheat,  the  extent  of  the  power  itself.  In 
419,  6  L.  ed.  678;  and  from  the  opin-  Gibbons  v.  Ogden  (1824),  9  Wheat  1, 

1  Lo  wen  stein  y.  Evans  et  aL  (1895),  control  of  the  traffic  in  intoxicating 

69  Fed.  R  908.    In  this  case  it  was  liquors  to  the  state,  and  certain  state 

urged  that  the  act  of  the  legislature  officers,  was  in  contravention  of  the 

of  South  Carolina  giving  the  entire  federal  act  of  1890. 
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§  813.  The  object  of  the  statute. —  The  clear  and  positive 
purpose  of  the  statute  is  that  trade  and  commerce,  in  so  far  as 
the  same  falls  within  the  jurisdiction  of  the  federal  government, 

6  L.  e<L  23,  the  power  was  declared  Sup.  Ct  R,  427;  United  States  ▼. 
to  be  complete  in  itself,  and  to  ao-  Joint  Traffic  Ass'n  (1898),  171  U.  S. 
knowledge  no  limitations  other  than  505,  48  L.  ed.  259, 19  Supi  Ct.  R.  25. 
are  presisribed  by  the  constitution.  But  it  has  never  been,  and  in  our 
Under  this  grant  of  power  to  con-  opinion  ought  not  to  be,  held  that 
gress,  that  body,  in  our  judgment,  the  word  included  the  right  of  an  in- 
may  enact  such  legislation  as  shall  dividual  to  enter  into  private  con- 
declare  void  and  prohibit  the  per-  tracts  upon  all  subjects,  no  matter 
formance  of  any  contract  between  what  their  nature,  and  wholly  irre- 
individuals  or  corporations  where  spective  (among  other  things)  of  the 
the  natural  and  direct  effect  of  such  fact  that  they  would,  if  performed, 
a  contract  shall  be,  when  carried  out,  result  in  the  regulation  of  interstate 
to  directly,  and  not  as  a  mere  inci-  commerce  and  in  the  violation  of  an 
dent  to  other  and  innocent  purposes^  act  of  congress  upon  that  subject, 
regulate  to  any  substantial  extent  The  provision  in  the  constitution 
interstate  oommerc&  (And  when  does  not,  as  we  believe,  exclude  con- 
we  speak  of  interstate  we  also  in-  gress  from  legislating  with  regard  to 
dude  in  our  meaning  foreign  com-  contracts  of  the  above  nature  while 
merca)  We  do  not  assent  to  the  in  the  exercise  of  its  constitutional 
correctness  of  the  proposition  that  right  to  regulate  commerce  among 
the  constitutional  guaranty  of  lib-  the  statea  On  the  contrary,  we  think 
erty  to  the  individual  to  enter  into  the  provision  regarding  the  liberty 
private  contracts  limits  the  power  of  of  the  citizen  is,  to  some  extent,  lim- 
congress  and  prevents  it  from  legis-  ited  by  the  commerce  clause  of  the 
lating  upon  the  subject  of  contracts  constitution,  and  that  the  power  of 
of  the  class  mentioned.  The  power  congress  to  regulate  interstate  com- 
to  regulate  interstate  commerce  is,  merce  comprises  the  right  to  enact  a 
as  stated  by  Chief  Justice  Marshall,  law  prohibiting  the  citizen  from  en- 
full  and  complete  in  congress,  and  tering  into  those  private  contracts 
there  is  no  limitation  in  the  grant  of  which  directly  and  substantially, 
the  power  which  excludes  private  and  not  merely  indirectly,  remotely, 
contracts  of  the  nature  in  question  incidentally  and  collaterally,  regu- 
f  rom  the  jurisdiction  of  that  body,  late  to  a  greater  or  less  degree  com- 
Nor  is  any  such  limitation  contained  merce  among  the  states.  We  cannot 
in  that  other  clause  of  the  constitu-  so  enlarge  the  scope  of  the  language 
tion  which  provides  that  no  person  of  the  constitution  regarding  the  lib- 
shall  be  deprived  of  life,  liberty  or  erty  of  the  citizen  as  to  hold  that  it 
property  without  due  process  of  law.  includes  or  that  it  was  intended  to 
It  has  been  held  that  the  word  '  lib-  include  a  right  to  make  a  contract 
erty,'  as  used  in  the  constitution,  was  which  in  fact  restrained  and  regu- 
not  to  be  confined  to  the  mere  lib-  lated  interstate  commerce,  notwith- 
erty  of  person,  but  included,  among  standing  congress,  proceeding  imder 
others,  a  right  to  enter  into  certain  the  constitutional  provision  giving  to 
classes  of  contracts  for  the  purpose  it  the  power  to  regulate  that  com- 
of  enabling  the  citizen  to  carry  on  merce,had  prohibited  such  contracts, 
his  business.  AUgeyer  v.  Louisiana  While  unfriendly  or  discriminating 
(1897),  105  U.  S.  578,  41  L.  ed.  832,  17  legislation  of  the  several  states  may 
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shall  be  free,  and  no  contract  the  object  of  which  is  to  impede, 
restrict  or  monopolize  that  trade  will  be  enforced.* 

At  the  time  of  the  passing  of  the  anti-trust  act  it  was  un> 
doubtedly  true  that  public  sentiment  against  "trusts"  was. 
crystallizing,  and  the  attention  of  congress  had  been  called 
specifically  to  a  number  of  combinations  which  existed  in  the 
trust  form.  The  interstate  commerce  act  had  been  passed  a 
few  years  before  to  curb  the  evils  the  people  were  supposed  ta- 
suffer  from  agreements  and  combinations  among  railways; 
while  the  question  whether  railways  would  come  under  the 
proposed  anti-trust  act  was  debated  in  congress,  there  is  little 
doubt  that  the  prime  object  of  the  act  was  to  suppress  —  in  so 
far  as  congress  had  the  power  to  do  so  —  the  industrial  trusts 
which  were  at  that  time  attracting  so  much  attention,  and  were 
increasing  so  rapidly  in  number  and  power. 

The  power  of  congress,  however,  being  limited  to  commerce 
among  the  states  and  with  foreign  nations  and  with  the  Indian 
tribes,  it  is  obvious  that  it  would  be  exceedingly  difficult,  if  not 
impossible,  to  frame  an  act  relating  to  interstate  commerce 
which  in  general  terms  would  embrace  industrial  and  com-^ 
mercial  trusts,  and  at  the  same  time  exclude  combinations  and 
agreements  among  railways,  without  expressly  excepting  the^ 
latter  from  the  operation  of  the  act;  and  any  act  referring  in 
general  terms  to  interstate  commerce  would  necessarily  include 
railroads  (unless  they  were  expressly  excepted  from  its  terms), 
since  they  are  the  great  vehicles  of  such  commerce. 

At  the  same  time  it  must  be  constantly  borne  in  mind,  in  con- 
sidering the  scope  and  application  of  the  act,  that  it  was  pri- 

have  been  the  chief  cause  for  grant-  power  of  congress  reach  those  con- 
ing to  congress  the  sole  power  to  tracts  just  the  same  as  if  the  legisla- 
regelate  interstate  commerce,  yet  we  tion  of  some  state  had  enacted  the 
fail  to  find  in  the  language  of  the  provisions  contained  in  them?    The 
grant  any  such  limitation  of  that  private  contracts  may  in  truth  be  aa 
power  as  would   exclude   congress  far-reaching  in  their  effect  upon  in- 
from  legislating  on  the  subject  and  terstate  commerce  as  would  the  leg- 
prohibiting  those  private  contracts  islation  of  a  single  state  of  the  same 
which  would  directly  and  substan-  character."    Addystone  Pipe  &  Steel 
tially,  and  not  as  a  mere  incident,  Ca  v.  United  States  (1899),  175  U.  S. 
regulate   interstate   commerce.     If  211,  20  Sup.  Ct  R.  96,  at  p.  102. 
certain  kinds  of  private  contracts  do       ^  United  States  v.   Coal  Dealers* 
directly,  as  already  stated,  limit  or  Ass'n  of  California  et  aL  (1898),  85- 
restrain,  and  hence  regulate,  inter-  Fed.  R.  252. 
btate  commerce,  why  should  not  the 
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marily  an  attempt  on  the  part  of  congress  to  suppress  commer- 
cial and  industrial  trusts  and  combinations,  and,  in  so  far  as  the 
direct  object  of  any  such  trust  or  combination  is  the  restriction 
or  control  of  interstate  or  foreign  commerce,  such  trust  or  com- 
bination is  clearly  within  the  purview  of  the  act.* 

§  814.  The  anti-trnst  act  and  the  interstate  comnierce 
act.-^In  two  cases  before  the  supreme  court  it  was  urged  with 
very  great  ability  that  the  anti-trust  act  does  not  apply  to 

1  *<  It  is  said  that  congress  had  very  ital  gave  them.  But  a  further  in- 
different matters  in  view  and  very  vestigation  of  'the  history  of  the 
different  objects  to  accomplish  in  times*  shows  also  that  those  trusts 
the  passage  of  the  act  in  question;  were  not  the  only  associations  con- 
that  a  number  of  combinations  in  trolling  a  great  combination  of  cap- 
the  form  of  trusts  and  conspiracies  ital  which  had  caused  complaint  at 
in  restraint  of  trade  were  to  be  found  the  manner  in  which  their  business 
throughout  the  country,  and  that  it  was  conducted.  There  were  many 
was  impossible  for  the  state  govern-  and  loud  complaints  from  some  por- 
ments  to  successfully  cope  with  them  tions  of  the  public  regarding  the 
because  of  their  commercial  char-  railroads  and  the  prices  they  were 
acter  and  of  their  business  extension  charging  for  the  service  they  ren- 
through  the  different  states  of  the  dered,  and  it  was  alleged  that  the 
Union.  Among  these  trusts  it  was  prices  for  the  transportation  of  per- 
said  in  congress  were  the  Beef  Trust,  sons  and  articles  of  commerce  were 
the  Standard  Oil  Trust,  the  Steel  unduly  and  improperly  enhanced  by 
Trust,  the  Barbed  Fence  Wire  Trust,  combinations  among  the  different 
the  Sugar  Trust,  the  Cordage  Trust,  roads.  Whether  these  complaints 
the  Cotton  Seed  Oil  Trust,  the  were  weU  or  iU  founded  we  do  not 
Whiskey  Trust,  and  many  others,  and  presume  at  this  time  and  under  these 
these  trusts,  it  was  stated,  had  as-  circumstances  to  determine  or  to 
sumed  an  importance  and  had  ao-  discusa  It  is  simply  for  the  purpose 
quired  a  power  which  were  danger-  of  answering  the  statement  that  it 
ous  to  the  whole  country,  and  that  was  only  to  trusts  of  the  nature 
their  existence  was  directly  antago-  above  set  forth  that  this  legislation 
nistio  to  its  peace  and  prosperity.  To  was  directed,  that  the  subject  of  the 
combinations  and  conspiracies  of  opinionsofthe  people  inregard  to  the 
this  kind  it  is  contended  that  the  act  action  of  the  railroad  companies  in 
in  question  was  directed,  and  not  to  this  particular  is  referred  ta  A  ref- 
the  combinations  of  competing  rail-  erence  to  this  history  of  the  times 
roads  to  keep  up  their  prices  to  a  does  not,  as  we  think,  furnish  us 
reasonable  sum  for  the  fransporta-  with  any  strong  reason  for  believing 
tlon  of  persons  and  property.  It  is  that  it  was  only  trusts  that  were  in 
true  that  many  and  various  trusts  the  minds  of  the  members  of  con- 
were  in  existence  at  the  time  of  the  gress,  and  that  railroads  and  their 
passage  of  the  act,  and  it  was  prob-  manner  of  doing  business  was  wholly 
ably  sought  to  cover  them  by  the  excluded  therefrom.**  United  States 
provisions  of  the  act  Many  of  them  v.  Trans-Missouri  Freight  A  ss'n  (1606i 
had  rendered  themselves  offensive  by  166  U.  a  S90,  319,  S20,  17  Sup.  Ct  R. 
the  manner  in  which  they  exercised  540l 
the  great  power  that  combined  cap* 
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lailroads  for  the  reason  that  the  interstate  commerce  act  is  in 
itself  a  complete  regulation  of  railroad  traffic,  and  that  both 
the  debates  of  congress  and  the  plain  language  of  the  anti- 
trust act  itself  show  that  there  was  no  intention  on  the  part 
of  congress  to  interfere  with  the  control  and  regulation  of 
railroads  under  the  interstate  commerce  act. 

In  response  to  this  contention  the  supreme  court,  in  the 
Trans-Missouri  Freight  Association  Case,^  said : 

'^  But  it  is  maintained  that  an  agreement  like  the  one  in  ques- 
tion on  the  part  of  the  railroad  companies  is  authorized  by  the . 
commerce  act,  which  is  a  special  statute  applicable  only  to 
railroads,  and  that  a  construction  of  the  trust  act  (which  is  a 
general  act)  so  as  to  include  within  its  provisions  the  case  of 
railroads  carries  with  it  the  repeal  by  implication  of  so  much 
of  the  commerce  act  as  authorized  the  agreement.  It  is  added 
that  there  is  no  language  in  the  trust  act  which  is  sufficiently 
plain  to  indicate  a  purpose  to  repeal  those  provisions  of  the 
commerce  act  which  permit  the  agreement;  that  both  acts 
may  stand,  the  special  or  commerce  act  as  relating  solely  to 
railroads  and  their  proper  regulation  and  management,  while 
the  later  and  general  act  will  apply  to  all  contracts  of  the  nat- 
ure therein  described,  entered  into  by  any  one  other  than 
competing  common  carriers  by  railroad  for  the  purpose  of  es-  ' 
tablishing  rates  of  traffic  for  transportation.  On  a  line  with 
this  reasoning  it  is  said  that  if  congress  had  intended  to  in 
any  manner  affect  the  railroad  carrier  as  governed  by  the  com- 
merce act,  it  would  have  amended  that  act  directly  and  in 
terms,  and  not  have  left  it  as  a  question  of  construction  to  be 
determined  whether  so  important  a  change  in  the  commerce 
statute  had  been  accomplished  by  the  passage  of  the  statute 
relating  to  trusts. 

"  The  first  answer  to  this  argument  is  that,  in  our  opinion, 
the  commerce  act  does  not  authorize  an  agreement  of  this  nat- 
ure. It  may  not  in  terms  prohibit,  but  it  is  far  from  confer- 
ring either  directly  or  by  implication  any  authority  to  make 
it.  If  the  agreement  be  legal  it  does  not  owe  its  validity  to 
any  provision  of  the  commerce  act,  and  if  illegal  it  is  not  made 
so  by  that  act.  The  fifth  section  prohibits  what  is  termed 
*  pooling,'  but  there  is  no  express  provision  in  the  act  prohibit- 

1  (1886)  166  U.  a  290,  814»  17  Sup.  Ct  R.  540. 
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ing  the  maintenance  of  traffic  rates  among  competing  roads 
by  making  such  an  agreement  as  this,  nor  is  there  any  provis- 
ion which  permits  it.  Prior  to  the  passage  of  the  act  the 
companies  had  sometimes  endeavored  to  regulate  competition 
and  to  maintain  rates  by  pooling  arrangements,  and  in  the  act 
that  kind  of  an  arrangement  was  forbidden.  After  its  pas- 
sage other  devices  were  resorted  to  for  the  purpose  of  curbing 
competition  and  maintaining  rates.  The  general  nature  of  a 
contract  like  the  one  before  us  is  not  mentioned  in  or  provided 
for  by  the  act.  The  provisions  of  that  act  look  to  the  preven- 
tion of  discrimination,  to  the  furnishing  of  equal  facilities  for 
the  interchange  of  traffic,  to  the  rate  of  compensation  for  what 
is  termed  the  long  and  the  short  haul,  to  the  attainment  of  a 
continuous  passage  from  the  point  of  shipment  to  the  point  of 
destination  at  a  known  and  published  schedule,  and,  in  the 
language  of  counsel  for  defendants,  ^  without  reference  to  the 
location  of  those  points  or  the  lines  over  which  it  is  necessary 
for  tlie  traffic  to  pass,'  to  procure  uniformity  of  rates  charged 
by  each  company  to  its  patrons,  and  to  other  objects  of  a  simi- 
lar nature.  The  act  was  not  directed  to  the  securing  of  uni- 
formity of  rates  to  be  charged  by  competing  companies,  nor 
was  there  any  provision  therein  as  to  a  maximum  or  minimum 
of  rates.  Competing  and  non-connecting  roads  are  not  author- 
ized by  this  statute  to  make  an  agreement  like  this  one. 

^^  As  the  commerce  act  does  not  authorize  this  agreement, 
argument  against  a  repeal,  by  implication,  of  the  provisions  of 
the  act  which  it  is  alleged  grant  such  authority,  becomes  inef- 
fective. There  is  no  repeal  in  the  case,  and  both  statutes  may 
stand,  as  neither  is  inconsistent  with  the  other." 

While  the  interstate  commerce  act  is  a  general  code  for  the 
regulation  and  government  of  railroads,  it  does  not  furnish  a 
complete  and  perfect  set  of  rules  and  regulations  for  all  cases; 
and  it  by  no  means  follows  that  subsequent  acts,  such  as  the 
anti-trust  act,  do  in  effect  either  amend  or  repeal  the  provisions 
of  the  interstate  commerce  act.^ 

§  815.  Interference  with  interstate  transportation. — 
While  the  primary  object  of  the  act  was  to  prevent  the  sup- 
pression of  legitimate  and  healthy  competition  in  interstate 
commerce,  its  provisions  are  broad  enough  to  reach  a  combina- 

1  United  States  v.  Trans-Missouri  Freight  Aas'n  (1896X  9Upr€U 
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tion  or  conspiracy  that  would  interrupt  the  transportation  of 
commodities  and  persons  from  one  state  to  another.^ 

§  816.  Decisions  of  the  sapreme  court  of  the  United  States. 
The  supreme  court  of  the  United  States  has  had  occasion  to 
pass  directly  upon  the  anti-trust  act : 

1.  In  a  case  involving  a  corporate  combination  of  manufact- 
urers, the  object  of  which  was  to  control  the  manufacture  of 
sugar.' 

2.  In  two  cases  involving  simple  combinations  of  railway 
companies,  the  purposes  of  which  were  the  suppression  of  com- 
petition in  freight  rates,  and  other  objects.' 

3.  In  a  case  involving  a  simple  combination  of  manufactur- 
ers of  iron  pipe,  the  objects  of  which  were  to  suppress  compe- 
tition and  enhance  prices.^ 

4.  In  two  cases  involving  simple  combinations  of  commission 
men  and  consignees  of  live-stock,  the  objects  of  which  were  to 
control  the  business  of  buying  and  selling  live-stock,  to  fix  the 
commissions  for  selling  same,  and  to  regulate  the  employment 
of  agents  to  solicit  consignments  of  stock.' 

§  817.  The  construction  of  the  act. —  The  act  of  congress 
must  have  a  reasonable  construction  or  else  there  would  scarcely 
be  an  agreement  or  contract  among  business  men  that  could 
not  be  said  to  have,  indirectly  or  remotely,  some  bearing  upon 
interstate  commerce,  and  possibly  to  restrain  it,  the  act  does 
not  cover  such  agreements.* 

It  is  clearly  apparent,  from  a  careful  reading  of  the  several 

,  decisions  by  the  supreme  court,  that  it  has  been  the  earnest 

effort  of  that  court  to  give  the  act  such  interpretation  as  will 

bring  within  it  all  agreements,  associations  and  combinations 

of  every  kind  and  character  which  it  was  plainly  the  intention 

1  United  States  v.  Cassidy  et  aL  17  Sup.  Ct  R  540;  United  States  y. 

a895),  67  Fed.  R.  698;  United  States  Joint  Traffic  Ass'n  (1898)»  171  U.  a 

Y.  Debs  (1894),  64  Fed.  R  724;  United  605, 10  Sup.  Ct.  R.  25. 

States  T.  Patterson  et  aL  (1898),  55  « Addyston  Pipe  &  Steel  Ca  et  aL 

Fed.  R  605;  United  States  v.  Work-  v.  United  States  (1899),  175  U.  a  211, 

ingmen's     Amalgamated     Council  20  Sup.  Ct  R  96. 

(1898),  54  Fed.  R  994.  »  Hopkins  y.  United  States  (1898), 

< United  States  y.  R  C.  Knight  Ca  171 U.  a  578, 19  Sup.  Ct  R  40;  Ander- 

(1894),  156  U.  a  1, 15  Sup.  Ct  R  249.  son  v.  United  States  (1898),  171  U.  a 

'  United  States  y.  Trans-Missouri  604^  19  Sup.  Ct  R  50. 

Freight  Ass'n  (1896^  166  U.  a  290,  •  Hopkins  y.  United  States,  wpnu 


916  THE  FEDEBAL  ANTI-TBUST  LAW.  [§  817. 

of  congress  to  legislate  against.  The  langaage  of  the  act,  how- 
ever, is  of  a  character  so  sweeping  that,  if  enforced  in  all  its 
literal  breadth  and  significance,  the  act  would  embrace  agree- 
ments, associations  and  combinations  that  are  not  only  lawf ul, 
but  which  are  also  absolutely  essential  to  the  progress  and 
welfare  of  the  community.  The  divisions  in  the  court  have 
been  occasioned  by  differences  of  opinion  as  to  what  combina- 
tions were  and  what  were  not  embraced  within  the  act.  One 
justice  has  earnestly  contended  for  a  literal  interpretation 
which  would  embrace  within  the  act  many  agreements  and 
combinations  which  his  eight  colleagues  were  clearly  of  the 
opinion  should  not  be  held  to  be  within  the  provisions  of  the 
statute.  Four  justices  have  earnestly  and  ably  contended  for 
a  much  more  limited  construction  of  the  act — a  construction 
which  would  not  embrace  railways,  for  instance.  The  remain- 
ing four  justices  have  urged  a  construction  along  lines  some- 
what midway  between  the  two  extremes,  and  the  views  of  the 
four  last  named  have  prevailed,  for  in  every  case  their  num- 
ber has  been  increased  to  five  —  thereby  constituting  a  major- 
ity of  the  court  —  by  the  assent  of  the  one  member  of  the 
court  who  favors  a  broad  construction  of  the  act. 

As  the  decisions  are  reviewed  in  the  following  pages,  it  will 
be  observed  that  the  opinion  of  the  majority  in  the  Trans-Mis- 
souri Freight  Association  case,  which  was  the  second  presented 
to  the  court,  contains  language  of  a  character  so  sweeping  that 
it  required  explanation  and  limitation,  not  to  say  modification, 
in  subsequent  cases.  As  the  cases  came  before  the  court,  one 
after  another,  each  presenting  its  own  peculiar  state  of  facts, 
it.  became  necessary  for  the  court  to  decide  whether  each  par- 
ticular combination  in  question  was  included  within  the  act, 
and  in  deciding  that  certain  combinations  were,  and  certain 
others  were  not,  included,  it  became  necessary  for  the  court  to 
lay  down  the  general  principles  by  which  the  differentiation 
could  be  made,  and  under  which  the  act  would  receive  a  con- 
struction which  would  render  it  both  effective  and  practical  in 
its  operation  and  application. 

The  construction  of  this  act  offered  the  supreme  cfourt  an 
opportunity  to  so  extend  the  power  of  the  federal  govern- 
ment and  the  jurisdiction  of  the  federal  courts  that  the  rights 
of  the  states  would  be  seriously  invaded  and'curtailed.    If  the 
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coart  had  yielded  to  the  pressure  of  public  opinion  and  the  in- 
fluences of  the  hour,  it  would  have  so  construed  the  act  as  to 
embrace  within  its  terms  and  provisions  all  Combinations— 
whether  of  producers,  manufacturers,  shippers,  dealers,  mer- 
chants or  agents  —  the  operations  of  which  affected  in  any 
manner,  directly  or  indirectly,  interstate  commerce.  There  is 
nothing  in  the  terms  of  the  act  which  limit  its  application  to 
agreements,  associations  and  combinations  which  directly  — 
as  distinguished  from  indirectly  or  remotely  —  affect,  restrain 
or  control  interstate  commerce;  therefore,  it  lay  entirely  within 
the  sound  discretion  of  the  court  to  say  whether  or  not  the  act 
embraced  all  contracts,  associations  and  agreements  which  in 
any  manner  affect  or  tend  to  affect,  restrain  or  control  inter- 
state commerce;  or  whether  the  provisions  of  the  act  were  con- 
fined to  those  agreements,  associations  and  combinations  the 
main  object  of  which  was  to  affect,  restrain  or  control  inter- 
state commerce.  And  the  question  is  one  upon  which  men 
might  and  do  honestly  and  conscientiously  differ.  It  was 
earnestly  and  ably  contended  that  the  purview  of  the  act  is 
not  limited  to  contracts,  associations  and  combinations  the 
very  object  of  which  is  to  affect,  restrain  or  control  interstate 
commerce ;  but  it  is  plain  that  such  a  construction  of  the  act 
would  bring  within  its  operations  and  within  the '  control  of 
the  federal  government,  and  within  the  jurisdiction  of  the  fed- 
eral courts,  matters  and  things  which  heretofore  have  been 
held  to  be  exclusively  within  the  control  of  the  several  states, 
and  congress  would  find  itself  invested  with  the  exclusive  con- 
trol of  all  agreements,  associations  and  combinations  which  in 
any  manner  directly  or  indirectly  affect  interstate  commerce. 
Since  it  is  hardly  conceivable  in  these  days  of  widespread  com- 
mercial intercourse  that  any  association  or  combination,  from 
a  small  partnership  up,  could  be  organized  that  would  not  in 
some  degree  affect  interstate  commerce,  under  the  broad  in- 
terpretation of  the  act  contended  for  the  power  of  the  states 
to  regulate  their  own  affairs  and  to  control  their  own  citizens 
would  be  most  seriously  invaded,  if  not  practically  annihilated. 
So  far  from  yielding  to  the  impulse  of  the  hour,  in  the  con- 
struction of  the  anti-trust  act,  the  supreme  court  kept  at  all 
times  clearly  in  view  the  constitutional  limitations  upon  the 
power  of  congress  to  legislate  concerning  agreements,  associa- 
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tions  or  combinations  of  the  character  referred  to,  and  con- 
sistently held  that  agreements,  associations  or  combinations  to 
come  within  the  act  must  be  such  as  are  intended  to  directly 
affect  interstate  commerce.  It  will  be  a  matter  of  great  diffi- 
culty in  close  cases  to  determine  the  question  of  fact  whether 
or  not  the  particular  agreement,  association  or  combination  in 
question  does  restrain  or  monopolize  interstate  commerce;  but 
in  every  case  the  principles  laid  down  by  the  supreme  court  — 
the  propositions  of  law,  so  to  speak  —  remain  the  same,  and  will 
control ;  whatever  difficulty  each  case  presents  will  arise  in  con- 
nection with  the  determination  of  the  question  of  fact.  Hap- 
pily the  various  opinions  of  the  supreme  court,  including  the 
dissenting  opinions,  present  so  many  hypothetical  cases  and 
illustrations  that  the  views  of  the  court  are  not  difficult  to  as- 
certain. 

In  the  light  of  the  various  opinions  in  the  cases  about  to  be 
reviewed,  there  ought  to  be  little  difficulty  in  determining 
whether  any  given  agreement,  association  or  combination  falls 
within  the  act. 

§  818.  Corporate  combinations  of  mannfactarers  —  Sagar 
refineries. —  It  is  not  contrary  to  the  provisions  of  the  act  for 
a  corporation  engaged  in  the  manufacture  and  sale  of  a  staple 
article  to  purchase  the  plants  of  competitors  situated  and  doing 
business  in  different  states,  with  the  object  of  controlling  the 
manufacture  and  the  sale  of  the  particular  commodity.^ 

The  American  Sugar  Eefining  Company  was  incorporated 
under  the  laws  of  the  state  of  New  Jersey  for  the  purpose  of 
the  manufacture  and  sale  of  sugar,  molasses,  etc. ;  the  Knight 
company  was  incorporated  under  the  laws  of  Pennsylvania  for 
substantially  the  same  business,  and  was  engaged  in  that  busi- 
ness in  the  city  of  Philadelphia;  the  other  three  parties  were 
also  Pennsylvania  corporations  engaged  in  the  business  of 
manufacturing,  refining  and  dealing  in  sugars  in  the  state  of 
Pennsylvania.  Until  March,  1892,  these  four  operated  as  com- 
petitors, and  produced  and  refined  about  one-third  of  the  sugar 
refined  in  the  United  States.  The  American  Sugar  Refining 
Company  prior  to  1892  had  obtained  control  of  practically  all 
the  sugar  refineries  in  the  United  States  with  the  exception  of 
the  refineries  of  these  four  companies.    In  order  to  secure  com- 

1  United  States  v.  E.  C.  Knight  Ca  (1894),  156  U.  a  1, 15  Sup.  Ct  R.  249. 
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plete  control  of  the  price  of  sugar  in  the  United  States  the 
American  Sugar  Company  entered  into  negotiations  whereby 
it  secured  the  control  of  the  capital  stock  of  the  four  corpora- 
tions named,  thereby  securing  a  monopoly  in  the  manufacture 
and  sale  of  refined  sugars.^ 

1  The  material  facts  as  recited  by  ness;  that  each  of  the  purchases  was 
the  district  court  (United  States  v.  made  subject  to  the  American  Sugar 
R  a  Knight  Ca  et  aL  (1894),  60  Fed.  Refining  Company  obtaining  author- 
R806)  '*are  that  the  American  Sugar  ity  to  increase  its  stock  $25,000,000; 
Refining  Clompany,  one  of  the  defend-  that  this  assent  was  subsequently  ob- 
ants,  is  incorporated  imder  the  laws  tained  and  the  increase  made;  that 
of  New  Jersey,  and  has  authority  to  there  was  no  imderstanding  or  con- 
purchase,  refine  and  sell  sugar;  that  cert  of  action  between  the  stock- 
the  Franklin  Sugar  Refinery,  the  K  holders  of  the  several  Philadelphia 
C.  EInight  Company,  the  Spreckels  companies  respecting  the  sales,  but 
Sugar  Refinery,  and  the  Delaware  that  those  of  each  company  acted  in- 
Sugar  House,  were  incorporated  dei)endently  of  those  of  the  others, 
under  the  laws  of  Pennsylvania,  and  and  in  ignorance  of  what  was  being 
authorized  to  purchase,  refine  and  done  by  such  others;  that  the  stock- 
seU  sugar;  that  the  four  latter  Penn-  holders  of  each  company  acted  in 
sylvania  companies  were  located  in  concert  with  each  other,  understand- 
Philadelphia,  and  prior  to  March,  ing  and  intending  that  all  the  stock 
1893,  produced  about  thirty-three  per  and  property  of  the  company  should 
cent  of  the  total  amount  of  sugar  re-  be  sold;  that  the  contract  of  sale  in 
fined  in  the  United  States,  and  were  each  instance  left  the  sellers  free  to 
in  active  competition  with  the  Amer-  establish  other  refineries  and  con- 
ican  Sugar  Refining  Company,  and  tinue  the  business  if  they  should  see 
with  each  other,  selling  their  prod-  fit  to  do  so,  and  contained  no  provis- 
nct  wherever  demand  was  found  for  ion  respecting  trade  or  commnce  in 
it  throughout  the  United  States;  sugar,  and  that  no  arrangement  or 
that  prior  to  March,  1893,  the  Amer-  provision  on  this  subject  has  been 
ican  Sugar  Refining  Company  had  made  since;  that  since  the  purchase 
obtained  control  of  all  refineries  in  the  Delaware  Sugar  House  Refinery 
the  United  States,  'excepting  the  has  been  operated  in  conjunction 
four  located  in  Philadelphia,  and  with  the  Spreckels  Refinery,  and  the 
that  of  the  Revere  Company  in  £.  C.  Knight  Refinery  in  connection 
Boston,  the  latter  producing  about  with  the  Franklin,  this  combination 
two  per  cent  of  the  amoimt  refined  being  made  apparently  for  reasons 
in  this  country;  that  in  March,  1892,  of  economy  in  conducting  the  busi- 
the  American  Sugar  Refining  Com-  ness;  that  the  amount  of  sugar  re- 
pany  entered  into  contracts  (on  dif-  fined  in  Philadelphia  has  been  in- 
ferent  dates)  with  the  stockholders  creased  since  the  purchases;  that  the 
of  each  of  the  Philadelphia  corpora-  price  has  been  slightly  advanced 
tions  named,  whereby  it  purchased  since  that  event,  but  is  still  lower 
their  stock,  paying  therefor  by  trans-  than  it  had  been  for  some  years  be- 
fers  of  stock  in  its  company;  that  the  fore,  and  up  to  within  a  few  months 
American  Sugar  Refining  Company  of  the  sales;  that  about  ten  per  cent, 
thus  obtained  possession  of  the  Phil-  of  the  sugar  refined  and  sold  in  the 
adelphia  refineries  and  their  busi-  United  States  is  refined  in  other  re- 
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A  bill  was  filed  by  the  United  States  in  the  circuit  court  of 
the  eastern  district  of  Pennsylvania,  charging  that  the  several 
defendants  had  violated  the  provisions  of  the  anti-trust  act  and 
praying  that  the  various  agreements  whereby  the  American 
Sugar  Befining  Company  obtained  control  of  the  capital  stock 
of  the  plants  of  respondent  companies  should  be  delivered  up 
and  canceled,  and  that  an  injunction  issue  restraining  the  de- 
fendants from  carrying  out  the  various  unlawful  agreements.^ 

The  questions  presented  by  the  record  were  as  follows: 

First.  Do  the  facts  show  a  contract,  combination  or  conspir- 
acy to  restrain  trade  or  commerce,  or  a  monopoly,  within  the 
legal  signification  of  these  terms? 

Second.  Do  they  show  such  contract,  combination  or  con- 
spiracy to  restrain  or  monopolize  trade  or  commerce  "  among 
the  several  states  or  with  foreign  nations?  " 

Third.  Can  the  relief  sought  be  had  in  this  proceeding?* 

fineries  than  thoee  controlled  bj  the  oeired  by  them  respectively  in  per- 

Amerioan  Sugar  Befining  Company;  formance  of  the  said  contracta 

that  some  additional  sugar  is  pro-  ''2.  That  an  injunction  issue  pre- 

duoed  in   Louisiana  and  some   is  liminary  until  the  final  determina- 

brought  from  Europe,  but  the  amount  tion   of  this   cause,  and  perpetual 

is  not  large  in  either  instance.    The  thereafter,  preventing  and  restrain- 

object  in  purchasing  the  Philadel-  ing  the  said  defendants  from  the  f ur- 

phia  Refineries  was  to  obtain  a  greater  ther  performance  of  the  terms  and 

influence   or   more  perfect  control  conditions  of  the  said  unlawful  ag^ree- 

over  the  business  of  refining  and  sell-  menta 

ing  sugar  in  this  country."  **d.  That  an  injunction  may  issue 

1  The  several  prayers  of  the  bill  preventing  and  restraining  the  said 

were  as  foUows:  defendants  from  further  and  con- 

"1.  That  aU  and  each  of  the  said  tinned  violations  of  the  said  aot  of 

unlawful  agreements  made  and  en-  congress,  approved  July  2, 1890. 

tered  into  by  and  between  the  said  **  4.  Such  other  and  further  reUef 

defendants,  on  or  about  the  4th  day  as  equity  and  justice  may  require  in 

of  March,  1893,  shall  be  delivered  up,  the  premises." 

canceled  and  declared  to  be  void:  >  In  the  opinion  of  Butler,  District 

and  that  the  said  defendants,  the  Judge  (60  Fed.  K  806),  the  learned 

American  Sugar  Refining  Company  judge  stated  the  following  conolu- 

and  John  R  Searles,  Jr.,  be  ordered  sions: 

to  deliver  to  the  other  said  defend-  **  In  the  view  I  entertain  the  first 

ants  respectively  the  shares  of  stock  and  third  need  not  be  considered, 

received  by  them  in  performance  of  The  second  must  receive  a  negative 

the  said  contracts;  and  that  the  other  answer,  and  this  will  dispose  of  the 

said  defendants  be  ordered  to  deliver  controversy. 

to  the  said  defendants,  the  American  ^  The  federal  government  possesses 

Sugar  Refining  Company  and  John  no  jurisdiction  over  the  contracts, 

R  Searles,  Jr.,  the  shares  of  stock  re-  business  or  property  of  individuals 


§  818.]                       THIS   LAW   AND  ITS  APPLICATION.  921 

In  SO  far  as  the  facts  are  recited  they  disclose  the  organiza- 
tion of  a  corporate  combination  as  distinguished  from  a  simple 
combination.  It  seems  that  the  American  Sugar  Refining  Com- 
pany was  a  corporation  organized  for  the  express  purpose  of 

within  the  states  —  except  to  coUect  alleged  control  of  refining  does  not 
revenue  for  its  support  Its  powers  of  itself  secure  such  commercial  roo- 
are  derived  exclusively  from  the  con-  nopoly;  and  at  present  none  exist& 
stitution.  It  has  none  other  than  The  most  that  can  be  said  is  that  it 
such  as  are  directly  or  impliedly  eon-  tends  to  such  a  result;  that  it  might 
f erred  by  that  instrument;  and  the  possibly  enable  the  defendants  to 
latter  contains  no  suggestion  of  au-  secure  it»  should  they  desire  to  do  sa 
thority  to  intermeddle  with  such  Whether  it  would  or  not  depends  on 
property  right&  By  the  eighth  sec-  their  ability  with  this  advantage  to 
tion  of  article  first*  congress  is  em-  control  such  commerce.  They  have 
powered  *  to  regulate  commerce  with  not  tested  this  ability  by  attempting 
foreign  nations,  and  among  the  sev-  to  control  it,  nor  shown  a  disposition 
eral  states,  and  with  the  Indian  to  do  sa  They  sell  their  product, 
tribes.'  In  pursuance  of  this  power  and  purchasers  may  use  it  in  such 
the  statute  of  1890  was  enacted;  and  commerce  or  otherwise  as  they 
as  the  terms  employed  show,  con-  choose.  At  present  the  defendants 
greas  was  duly  careful  to  keep  within  neither  have,  nor  have  attempted  to 
the  limits  of  its  authority.  It  is  secure,  such  commercial  monopoly. 
'  trade  and  commerce  among  the  sev-  As  before  stated,  if  they  have  a  mo- 
eral  states  and  with  foreign  nations  nopoly  it  is  in  refineries  and  refin- 
that  the  statutes  seek  to  guard  ing  alone — over  which  the  plaintiff 
against  restraint  or  monopoly.  has  no  jurisdiction.  If  they  should 
*'The  contracts  and  acts  of  the  de-  retire  from  business,  close  their  re^ 
fendants  relate  exclusively  to  the  fineries,  or  devote  them  to  other  pur- 
acquisition  of  sugar  refineries  and  poses,  the  plaintiff  could  not  object 
the  business  of  sugar  refining  in  This  might  and  doubtless  would  in- 
Pennsylvania.  They  have  no  refer-  directly  produce  some  disturbance 
ence  and  bear  no  relation  to  com-  of  or  interference  with  such  com- 
merce between  the  states  or  with  merce,  but  it  would  not  bring  the 
foreign  nations.  Granting,  there-  defendants  or  their  property  within 
fore,  that  a  monopoly  exists  in  the  the  jurisdiction  of  congresa  Numer- 
ownership  of  such  refineries  and  ous  instances  might  be  cited  where 
business  (with  which  the  laws  and  contracts,  business  arrangements 
courts  of  the  state  may  deal),  it  does  and  combinations  indirectly  affect 
not  constitute  a  restriction  or  mo-  interstate  and  international  com- 
nopoly  of  interstate  or  international  merce  withouf;  bringing  the  parties 
commerce.  The  latter  is  untouched,  to  them  or  their  property  within 
unrestrained,  and  open  to  all  those  this  jurisdiction.  It  is  the  stream  of 
who  choose  to  engage  in  it  The  commerce  flowing  across  the  states, 
plaintiff  contends,  however,  that  and  between  them  and  foreign  na- 
such  monopoly  in  refineries  and  re^  tions,  that  congress  is  authorized  to 
fining  incidentally  secures  a  monop-  regulate.  To  prevent  direct  inter- 
oly  of  commerce  among  the  states,  ference  with  or  disturbance  of  this 
This  position,  however,  is  unsound;  flow  alone  was  the  power  granted  to 
the  deduction  is  unwarranted.    The  the  federal  government    Congress 
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acquiring  control  of  the  various  sugar  refining  companies  and 
plants  in  the  United  States,  and  that  the  control  of  the  four 
Pennsylvania  companies  was  essential  to  the  accomplishment 
of  the  object  of  the  Combination. 

§  819.  The  circuit  court  of  appeals,  in  affirming  the  decision 
of  the  lower  court,  held  broadly  that  the  purchase  of  the  cap- 
ital stock  of  certain  sugar  refineries,  even  though  for  the  pur- 
pose of  securing  control  of  the  business  throughout  the  United 
States,  does  not  involve  such  a  restraint  or  monopoly  of  inter- 
state and  foreign  commerce  as  is  contemplated  by  the  act  in 
question. 

"  There  is  no  evidence  whatever  that  the  defendants  have 
directly  monopolized,  or  have  attempted,  combined  or  conspired 
to  directly  monopolize,  any'  part  of  the  trade  or  commerce 
among  the  several  states,  or  with  foreign  nations;  or  that  they 
have  contracted,  combined  or  conspired  in  direct  restraint  of 
such  trade  or  commerce.  The  utmost  that  can  be  said  —  and 
this,  for  the  present  purpose,  may  be  assumed  —  is  that  they 
have  acquired  control  of  the  business  of  refining  and  selling 
sugar  in  the  United  States.  But  does  this  involve  monopoly, 
or  restraint  of  foreign  or  interstate  commerce?  We  are  clearly 

has  therefore  no  authority  over  ar-  oust  the  jurisdiction  of  the  states  ao- 
ticles  of  merchandise  or  their  own-  cordingly.  A  large  proportion  of  the 
ers,  or  contracts  or  combinations  re-  contracts  which  men  enter  into,  and 
specting  them,  which  have  not  en-  of  the  changes  which  they  make  in 
tered  into  this  stream,  or,  having  their  business  relations,  may  and 
entered,  have  passed  out.  It  may  probably  do  affect  such  commerce, 
prohibit  and  punish  all  acts  which  The  diminution  or  increase  of  pro- 
are  intended  and  directed  to  restrain  duction  in  agriculture  or  manufact- 
or  otherwise  interfere  with  or  dis-  ures,  changes  from  one  branch  of 
turb  such  commerce,  but  it  can  go  business  or  trade  to  another,  all  in- 
no  further.  To  extend  its  authority  ciden tally  tend  to  this  result  State 
to  business  transactions  which  have  legislation  prohibiting  or  restraining 
no  direct  relation  to  this  commerce,  the  manufacture  or  sale  of  certain 
but  which  may  incidentally  affect  articles  of.  merchandise,  or  increas- 
it,  and  to  ownership  and  rights  in  ing  their  cost  by  exacting  license 
property  not  involved  in  such  com-  fees,  have  the  same  indirect  tend- 
merce,  because  it  may  possibly  be-  ency.  Such  legislative  restraint  of 
come  so  involved,  would  be  unwar-  the  manufacture  or  sale  of  poisons 
ranted  by  the  terms  of  the  consti-  and  alcoholic  liquors,  and  even  the 
tutional  provision  or  the  statute, —  increase  in  the  cost  or  price  of  prop- 
would  draw  within  the  jurisdiction  erty  by  taxation,  could  only  be  sus- 
of  congress  most  of  the  business  tained  by  favor  of  the  federal  gov- 
transactions  and  property  of  Individ-  ernment,  in  a  different  yiew  of  its 
uals  within  the  states,  and  would  power." 
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of  opinion  that  it  does  not.  The  particular  language  of  the  act 
which  is  now  under  consideration  was  manifestly  derived  from 
the  clause  of  the  constitution  by  which  congress  is  empowered 
to  *  regulate  commerce  with  foreign  nations  and  among  the  sev- 
eral states; '  and  the  authorities  are  distinctly  to  the  effect  that 
this  grant  of  power  does  not  include  the  regulation  of  manu- 
factures or  productive  industries  of  any  sort,  even  where  their 
product  is  made,  or  is  intended  or  contemplated  to  be  made,  the 
subject  of  commerce  beyond  the  territory  of  the  state  where 
the  manufactory  or  other  producing  industry  is  situated  or 
operated.  Manufacture  and  commerce  are  two  distinct  and 
very  different  things.  The  latter  does  not  include  the  former. 
Buying  and  selling  are  elements  of  commerce,  but  something 
more  is  required  to  constitute  commerce,  which,  '  strictly  con- 
sidered, consists  in  intercourse  and  traffic,  including  in  these 
terms  navigation,  and  the  transportation  and  transit  of  persons 
and  property,  as  well  as  the  purchase,  sale  and  exchange  of 
commodities."  ^ 

§  820.  Manufacture  and  commerce.—  The  supreme 

court  ^  reached  the  same  conclusion,  basing  its  decision  upon 
the  following  propositions: 

1.  Commerce  succeeds  to  manufacture  and  is  not  a  part  of  it. 

2.  The  power  to  regulate  commerce  is  the  power  to  prescribe 
rules  by  which  commerce  shall  be  governed,  and  is  independ- 
ent of  the  power  to  suppress  monopoly;  but  the  power  to  reg- 
ulate commerce  may  operate  in  the  repression  of  monopoly 
whenever  monopoly  comes  within  the  rules  by  which  com- 
merce is  governed,  or  whenever  the  transaction  is  itself  a  mo- 
nopoly of  commerce. 

3.  The  power  to  control  the  manufacture  of  a  product  in- 
volves in  a  certain  sense  the  control  of  its  disposition ;  and 
while  the  exercise  of  the  power  to  control  the  manufacture 
may  result  in  bringing  the  operation  of  commerce  into  play,  it 
does  not  control  commerce,  but  affects  it  incidentally  and  in- 
directly. 

4.  "  Contracts,  combinations  or  conspiracies  to  control  domes- 
tic enterprise  in  manufacture,  agriculture,  mining,  production 
in  all  its  forms,  or  to  raise  or  lower  prices  or  wages,  might  un- 

1  United  States  t.  E.  C.  Knight  Ca  2  United  States  v.  R  C.  Knight  Ck>. 
et  aL  (1894),  60  Fed.  R  934.  (1895),  156  U.  &  1, 15  Sup.  Ct  R  249. 
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questionably  tend  to  restrain  external  as  well  as  domestic  trade ; 
but  the  restraint  would  be  an  indirect  result,  however  inevi- 
table, and  whatever  its  extent,  and  such  result  would  not  nec- 
essarily determine  the  object  of  the  contract,  combination  or 
conspiracy." 

In  support  of  these  general  propositions  the  court  said:  ^'It 
is  vital  that  the  independence  of  the  commercial  power  and  of 
the  police  power,  and  the  delimitation  between  them,  however 
sometimes  perplexing,  should  always  be  recognized  and  ob- 
served, for  while  the  one  furnishes  the  strongest  bond  of  union, 
the  other  is  essential  to  the  preservation  of  the  autonomy  of 
the  state  as  required  by  our  dual  form  of  government ;  and  ac- 
knowledged evils,  however  grave  and  urgent  they  may  appear 
to  be,  had  better  be  borne  than  the  risk  be  run,  in  the  effort  to 
suppress  them,  of  more  serious  consequences  by  resort  to  ex- 
pedients of  even  doubtful  constitutionality.  It  will  be  per- 
ceived how  far-reaching  the  proposition  is  that  the  power  of 
dealing  with  a  monopoly  directly  may  be  exercised  by  the 
general  government  whenever  interstate  or  international  com- 
merce may  be  ultimately  affected.  The  regulation  of  com- 
merce applies  to  the  subjects  of  commerce  and  not  to  matters 
of  internal  policy.  Contracts  to  buy,  sell  or  exchange  goods 
to  be  transported  among  the  several  states,  the  transportation 
and  its  instrumentalities,  and  articles  bought,  sold  or  ex- 
changed for  the  purposes  of  such  transit  among  the  states,  or 
put  in  the  way  of  transit,  may  be  regulated,  but  this  is  because 
they  form  part  of  interstate  trade  or  commerce.  The  fact  that 
an  article  is  manufactured  for  export  to  another  state  does  not 
of  itself  make  it  an  article  of  interstate  commerce,  and  the  in- 
tent of  the  manufacturer  does  not  determine  the  time  when  the 
article  or  product  passes  from  the  control  of  the  state  and  be- 
longs to  commerce."  ^ 

1  Regarding    the    distinction   be-  mation,—  the  fashioning  of  raw  ma- 

tween  manufacture  and  commerce,  terials  into  a  change  of  form  for  usa 

the  opinion  of  Justice  Lamar  in  Kidd  The  functions  of  commerce  are  differ- 

V.  Pearson  (1888),  128  U.  a  1,  9  Sup.  ent    The  buying  and  selling,  and 

Ct  R.  6,  is  relied  upon:  "No  distinc-  the  transportation  incidental  thereto^ 

tion  is  more  popular  to  the  common  constitute  commerce;  andtheregula- 

mind,  or  more  clearly  expressed  in  tion  of  commerce  in  the  constito- 

economic   and   political   literature,  tional  sense  embraces  the  regulation 

than  that  between  manufacture  and  at  least  of  such  transportation.   .  .   . 

commerce.  Manufacture  is  transfer-  If  it  be  held  that  the  term  includes 
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§  831.  In  deciding  another  case  ^  a  circuit  court  of  appeals 
and  the  supreme  court  distinguished  between  a  combination 
of  manufacturers  the  object  of  which  was  to  control  the  man* 
ufacture  of  a  certain  product  and  a  combination  of  manufact- 

the  regalation  of  aU  such  manufact-  of  the  localities  in  it,  if  not  of  every 
urea  as  are  intended  to  be  the  sub-  one  of  them.  On  the  other  hand,  any 
ject  of  commercial  transportations  movement  towards  the  local,  de- 
in  the  future,  it  is  impossible  to  deny  tailed  and  incongruous  legislation  re- 
that  it  would  also  include  all  pro-  quired  by  such  interpretation  would 
ductive  industries  that  contemplate  he  about  the  widest  possible  depart- 
the  same  thing.  The  result  would  ure  from  the  declared  object  of  the 
be  that  congress  would  be  invested,  clause  in  question.  Nor  this  alone, 
te  the  exclusion  of  the  states,  with  Even  in  the  exercise  of  the  power 
the  power  to  regulate,  not  only  manu-  contended  for,  congress  would  be 
factures,  but  also  agriculture,  horti-  confined  to  the  regulation,  not  of 
culture,  stock-raising,  domestic  fish-  certain  branches  of  industry,  bow- 
eries, mining;  in  short,  every  branch  ever  numerous,  but  to  those  instances 
of  human  industry.  For  is  there  one  in  each  and  every  branch  where  the 
of  them  that  does  not  contemplate,  producer  contemplated  an  interstate 
more  or  less  clearly,  an  interstate  or  market  These  instances  would  be 
foreign  market?  Does  not  the  wheat  almost  infinite,  as  we  have  seen ;  but 
grower  of  the  northwest,  and  the  still  there  would  always  remain  the 
cotton  planter  of  the  south,  plant,  possibility,  and  often  it  would  be  the 
cultivate,  and  harvest  his  crop  with  case,  that  the  producer  contemplated 
an  eye  on  the  prices  at  Liverpool,  a  domestic  market.  In  that  case  the 
New  York  and  Chicago?  The  power  supervisory  power  must  be  executed 
being  vested  in  congress  and  denied  by  the  state;  and  the  interminable 
to  the  states,  it  would  follow  as  an  trouble  would  be  presented  that 
inevitable  result  that  the  duty  would  whether  the  one  power  or  the  other 
devolve  on  congress  to  regulate  all  should  exercise  the  authority  in  ques- 
of  these  delicate,  multiform  and  vital  tion  would  be  determined,  not  by 
interests, —  interests  which  in  their  any  general  or  iDtelligible  rule,  but 
nature  are,  and  must  be,  local  in  aU  by  the  secret  and  changeable  inten- 
the  details  of  their  successful  man-  tion  of  the  producer  in  each  and 
agement.  .  •  .  The  demands  of  every  act  of  production.  A  situation 
such  supervision  would  require,  not  more  paralyzing  to  the  state  govem- 
uniform  legislation  generally  appli-  ments,  and  more  provocative  of  con- 
cable  throughout  the  United  States,  flicts  between  the  general  govern- 
but  a  swarm  of  statutes  only  locally  ment  and  the  states,  and  less  likely 
applicable,  and  utterly  inconsistent,  to  have  be^n  what  the  f ramers  of  the 
Any  movement  towards  the  estab-  constitution  intended,  it  would  be 
lishment  of  rules  of  production  in  difficult  to  imagine.*'  AndseeVeazie 
this  vast  country,  with  its  many  dif-  et  al.  v.  Moor  (1852),  14  How.  568, 574 
ferent  climates  and  opportunities,  Regarding  the  intention  of  con- 
would  only  be  at  the  sacrifice  of  the  gress  and  the  effect  of  the  act  the 
peculiar  advantages  of  a  large  part  court  said:    '*  Congress  did  not  at- 

1  Addyston  Pipe  &  Steel  Ca  v.  United  States,  175  U.  a  211,  20  Sup.  Ct  R.  06^ 
85  Fed.  R  271. 
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urers  the  object  of  which  was  to  control  the  disposition  of  the 
product.  To  the  average  man  on  first  impression  the  distinc- 
tion would  seem  to  be  without  material  diflference,  for  the  con- 
trol of  the  manufacture  undoubtedly  carries  with  it  the  control 
of  the  disposition,  since  the  disposition  of  the  commodity  nat- 
urally follows  the  manufacture;  and  whoever  controls  the  pro- 
cess of  production  may  dictate  terms  of  distribution.    But  the 

tempt  thereby  to  assert  the  power  to  sales  were  probably  made  at  Phila- 
deal  with  monopoly  directly  as  such;  delphia  for  consumption,  and  un- 
er  to  limit  and  restrict  the  rights  of  doubtedly  for  resale  by  the  first  par- 
corporations  created  by  the  states  or  chasers  throughout  Pennsylvania 
the  citizens  of  the  states  in  the  ac-  and  other  states,  and  refined  sugar 
quisition,  control  or  disposition  of  was  also  forwarded  by  the  companies 
property;  or  to  regulate  or  prescribe  to  other  states  for  sale.  Nevertheless 
the  price  or  prices  at  which  such  it  does  not  follow  that  an  attempt  to 
property  or  the  products  thereof  monopolize,  or  the  actual  monopoly 
should  be  sold;  or  to  make  criminal  of,  the  manufacture  was  an  attempt, 
the  acts  of  persons  in  the  acquisition  whether  executory  or  consummated, 
and  control  of  property  which  the  to  monopolize  commerce,  even 
states  of  their  residence  or  creation  though,  in  order  to  dispose  of  the 
sanctioned  or  permitted.  Aside  from  product,  the  instrumentality  of  oom- 
the  provisions  applicable  where  con-  merce  was  necessarily  invoked, 
gress  might  exercise  municipal  There  was  nothing  in  the  proofs  to 
power,  what  the  law  struck  at  was  indicate  any  intention  to  put  a  re- 
combinations, contracts  and  conspir-  straint  upon  trade  or  commerce,  and 
acies  to  monopolize  trade  and  com-  the  fact,  as  we  have  seen,  that  trade 
merce  among  the  several  states  or  or  commerce  might  be  indirectly  af- 
with  foreign  nations;  but  the  con-  fected  was  not  enough  to  entitle 
tracts  and  acts  of  the  defendants  re-  complainants  to  a  decree.  The  sub- 
lated  exclusively  to  the  acquisition  ject-matter  of  the  sale  was  shares  of 
of  the  Philadelphia  refineries  and  manufacturing  stock,  and  the  relief 
the  business  of  sugar  refining  in  sought  was  the  surrender  of  prop- 
Pennsylvania,  and  bore  no  direct  re-  erty  which  had  already  passed  and 
lation  to  commerce  between  the  the  suppression  of  the  aUeged  mo- 
states  or  with  foreign  nations.  The  nopoly  in  manufacture  by  the  resto- 
object  was  manifestly  private  gain  ration  of  the  status  quo  before  the 
in  the  manufacture  of  the  com  mod-  transfers;  yet  the  act  of  congress 
ity,  but  not  through  the  control  of  only  authorized  the  circuit  courts  to 
interstate  or  foreign  commerce.  It  proceed  by  way  of  preventing  and 
is  true  that  the  biU  alleged  that  the  restraining  violations  of  the  act  in 
products  of  these  refineries  were  sold  respect  of  contracts,  combinations  or 
and  distributed  among  the  several  conspiracies  in  restraint  of  inter- 
states,  and  that  aU  the  companies  state  or  international  trade  or  corn- 
were  engaged  in  trade  or  commerce  merce.*' 

with  the  several  states  and  with  for-       In  this  case  Justice  Harlan  filed  a 

eign  nations;  but  this  was  no  more  strong  dissenting  opinion,  contend- 

than  to  say  that  trade  and  commerce  ing  for  a  broad  construction  of  the 

served  manufacture  to  fill  its  func-  statute.    See  pp.  18-46  of  156  U.  S. 
tion.  Sugar  was  refined  for  sale,  and 


z. 
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distinction  is,  in  reality,  of  a  fundamental  character.  The  man- 
ufacture or  production  of  a  given  commodity  is  a  process  quite 
distinct  from  its  disposition  and  distribution,  and  while  the  con- 
trol  of  the  production  carries  with  it  the  control  of  the  distri- 
bution, it  by  no  means  follows  that  the  latter  control  will  be 
exercised  to  the  disadvantage  of  the  consumer.  Manufacturers 
may  combine  together  for  the  purpose  of  meeting  competition 
and  not  for  the  purpose  of  suppressing  it;  in  fact,  such  combi- 
nations are  the  more  frequent  in  the  world  of  production.  The 
combination  of  two  or  more  small  manufacturers  for  the  pur- 
pose of  meeting  the  competition  of  larger  and  more  successful 
manufacturers  in  the  same  field  is  of  daily  occurrence,  and 
even  though  any  given  combination  include  all  the  manufact- 
urers in  a  given  industry,  it  does  not  follow  that  the  combina- 
tion will  use  its  advantages  and  power  to  increase  prices  to  the 
detriment  of  the  consumer.  Undoubtedly  it  is  true  that  such 
combinations  do  frequently  increase  prices,  but  it  cannot  be  held 
as  a  matter  of  law  that  the  mere  agreement  on  the  part  of  man- 
ufacturers of  a  given  industry  to  combine  together  necessarily 
involves  any  restraint  upon  commerce.  Unless  the  agreement 
upon  its  face  shows  that  it  is  one  of  the  objects  of  the  combi- 
nation to  directly  aflfect  commerce,  there  is  no  warrant  for 
the  assumption  that  such  is  its  intention.  It  may  be  that  the 
combination  will  be  content  with  the  advantages  which  result 
from  co-operation  and  reduction  in  expenses  of  production. 

Furthermore,  as  regards  interstate  commerce,  there  is  still 
less  warrant  for  the  assumption  that  a  mere  combination  of 
manufacturers  necessarily  involves  restraint  of  interstate  com- 
merce, for  there  is  not  only  the  possibility  that  the  combination 
will  not  affect  prices  or  the  disposition  of  the  product  at  all, 
but  there  is  the  additional  possibility  that  even  though  com- 
merce is  interfered  with,  the  interference  will  be  confined  within 
state  lines. 

§  822.  Commerce  may  be  controlled  by  a  combination  which 
makes  no  attempt  whatsoever  to  control  the  process  of  produc- 
tion. The  intervention  of  middle-men  is  so  universal  in  the 
commercial  world  that  the  manufacturer  frequently  finds  him- 
self absolutely  dependent  upon  middle-men  for  the  distribution 
of  his  product.  The  middle-man  is  an  instrument  of  commerce 
rather  than  of  manufacture  or  production  (save  in  that  larger 
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economic  sense  in  which  every  party  who  by  his  services  ad- 
vances the  production  or  distribution  of  goods  is  a  producer 
of  wealth),  and  a  combination  of  middle-men  for  the  purpose 
of  controlling  the  sale  and  distribution  of  any  particular  com- 
modity or  commodities  would  obviously  directly  affect  com- 
merce, and  in  so  far  as  the  combination  controlled  commerce 
among  the  states  it  would  come  within  the  meaning  of  the 
anti-trust  act  Or  the  manufacturers  themselves  might  com- 
bine together,  not  so  much  for  the  purpose  of  controlling  the 
manufacture  and  economizing  therein,  as  for  the  direct  object 
of  controlling  the  distribution  and  sale  of  their  products;  such 
a  combination  would  directly  affect  commerce. 

In  short,  the  character  of  the  combination  is  not  determined 
by  the  personnel  of  those  who  compose  it,  but  its  character  is 
determined  by  its  object.  It  is  quite  immaterial  whether  a 
given  combination  be  composed  entirely  of  manufacturers  or 
entirely  of  middle-men  or  dealers,  or  whether  it  be  composed 
partly  of  manufacturers  and  partly  of  middle-men.  The  legal- 
ity of  the  combination,  so  far  as  the  anti-trust  act  is  concerned, 
depends  entirely  upon  its  object;  if  the  object  be  to  directly 
control  and  restrain  interstate  trade  or  commerce  it  is  within 
the  act ;  if  the  object  be  to  control  the  manufacture  of  a  prod- 
uct without  any  reference  to  its  disposition  it  is  not  within 
the  act. 

The  sugar  refineries  case  presented  a  corporate  combination 
of  manufacturers  of  sugar,  the  object  of  which  was  to  control 
the  production  of  sugar  in  the  United  States.  Without  some 
direct  evidence  to  that  effect  it  could  not  be  said  that  such  a 
combination  would  exercise  its  power  to  the  detriment  of  in- 
terstate commerce. 

The  pipe  and  steel  combination  presented  a  simple  associa- 
tion of  manufacturers,  the  object  of  which  was  to  directly  con- 
trol the  commerce  in  their  product,  and  the  facts  clearly 
disclosed  a  direct  restraint  of  interstate  commerce.^ 

1  In  American  Biscuit  Ca  v.  Klotz  while  the  nominal  purpose  of  the  cor- 

et  aL  (1891),  44  Fed.  R  721,  the  circuit  poration  was  the  manufacture  and 

court,  Pardee  and  Billings,  JJ.,  pre-  sale  of  biscuits  and  confectionery, 

siding,  said  that  they  were  not  satis-  its  real  scope  and  purpose  seem  to  be 

fled  that  the  American  Biscuit  Man-  to  combine  and  pool  the  large  com- 

ufacturing  Ca  was  not  a  trust;  that  peting  bakeries  throughout  the  ooon- 
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§  823.  General  propositions  afFccting  corporate  eom- 

binations. —  Congress  may  place  restrictions  and  limitations 
npon  the  right  of  corporations  organized  under  its  authority  to 
acquire,  use  and  dispose  of  property,  but  congress  has  no 
power  or  authority  to  limit  and  restrict  the  right  of  corpora- 
tions, created  by  states  or  citizens  of  states,  to  acquire,  control 
and  dispose  of  property ;  neither  can  congress  regulate  or  pre- 
scribe the  prices  at  which  such  property  or  the  products 
thereof  shall  be  sold  by  the  owner  or  owners,  whether  corpo- 
ration or  individuals.^ 

Congress  cannot  make  criminal  the  purpose  and  intentions 
of  persons  or  corporations  in  the  acquisition  and  control  of 
property  which  the  states  of  their  residence  or  creation  sanc- 
tion and  permit,  and  it  is  immaterial  that  such  property  or  the 
products  thereof  may  become  the  subject  of  interstate  or  for- 
eign trade  or  commerce.* 

The  acquisition  and  ownership  of  some  seventy  distilleries 
by  a  corporation  is  not  a  combination  within  the  meaning  of 
the  act,  since  whatever  control  is  exercised  is  over  th^  manu- 
facture of  the  product  after  it  enters  commerce.* 

try  into  a  trust,  and  thereby  prevent  pany  to  own  seventy  distineries  and 

competition  and  enhance  prices;  that  the  products  thereof,  whether  such 

under  the  arrangement  the  corpora-  products  amounted  to  the  whole  or 

tion  had  secured  the  control  and  a  large  part  of  what  was  produced  in 

pooled  the  business  of  thirty-five  lead-  the  country.    Their  ownership  and 

ing    bakeries   in   twelve   different  control  of  such  products,  as  subjects 

states,  west  and  south,  and  was  evi-  of  trade  and  commerce,  is  not  what 

dently  seeking  more  plants  and  prop-  the  statute  condemns,  but  the  mo- 

erties.  The  court  seemed  to  be  of  the  nopoly  or  attempt  to  monopolize  the 

opinion  that  such  a  combination  was  interstate  trade  or  commerce  therein, 

illegal  under  the  anti-trust  act;  but  In  this  acquisition  and  operation  of 

under  the  Knight  case  it  would  seem  the  seventy  distilleries,  which  ena- 

that  such  a  combination  of  manufact-  bled  the  accused  or  said  Distilling  & 

urers,  while  it  might  be  illegal  under  Cattle  Feeding  Ck)mpany  to  manu- 

the  laws  of  the  several  states,  is  not  facture  and  control  the  sale  of  sev- 

such  a  combination  in  restraint  of  enty-five  per  cent  of  the  distillery 

interstate  trade  and  commerce  as  to  products  of  the  country,  it  does  not 

make  it  obnoxious  to  the  act  of  July  appear,  nor  is  it  alleged,  that  the 

2, 1890.  persons  from  whom  said  distilleries 

1  In  re  Greene  (1892),  53  Fed.  R 104  were  acquired  were   placed  under 

2  In  re  Greene,  siipra,  any  restraint,  by  contract  or  other- 
*  In  re  Greene,  »Mpra.  "Itwascer-  wise,  which  prevented  them  from 

tainly  not  a  'monopoly,'  in  the  legal  continuing  or  re-engaging  in  such 

sense  of  the  term,  for  the  accused  or  business.     All   other   persons   who 

the  Distilling  &  Cattle  Feeding  Com-  chose  to  engage  therein  were  at  lib- 
69 
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An  agreement  to  pay  purchasers  a  rebate  under  certain  con- 
ditions is  not  an  attempt  to  monopolize  any  part  of  the  trade 
or  commerce  among  the  states,  where  purchasers  do  not  bind 
themselves  to  buy  exclusively  from  the  company  paying  the 
rebate.^ 

§  824.  Simplecombinationsofmanufactiirers  — Cast-iron 
pipe  eompanles. —  A  voluntary  association  of  six  manufactur- 
ers of  cast-iron  pipe,  whereby  they  agree  that  there  shall  be  no 
competition  between  them  in  thirty-six  states  and  territories 
specified  in  the  agreement,  in  the  manufacture  and  sale  of  cast- 
iron  pipe,  and  whereby  the  various  states  and  territories  speci- 
fied in  the  agreement  are  apportioned  among  the  six  compa- 
nies, each  company  being  given  practically  the  control  of  the 
territory  assigned  to  it,  such  agreement  is  in  direct  restraint  of 
interstate  trade  and  commerce  and  illegal.  An  agreement 
among  manufacturing  corporations,  whereby  in  making  bids 
for  public  contracts  it  is  understood  that  they  shall  not  com- 

erty  to  do  sa  The  effort  to  control  setts.  The  arrangement  relied  on^ 
the  production  and  manufacture  of  considered  either  in  detail  or  as  a 
distillery  products,  by  the  enlarge-  whole,  involved  no 'attempt  to  mo- 
ment and  extension  of  business,  was  nopolize  any  part  of  the  trade  or 
not  an  attempt  to  monopolize  trade  commerce  among  the  states.'  The 
and  commerce  in  such  products  rebate  promised,  upon  condition  of 
within  the  meaning  of  the  statute,  exclusive  purchases  and  not  under- 
and  may  therefore  be  left  out  of  fur-  selling  the  vendor's  distributing 
ther  consideration."  agents,  was  a  legitimate  method  of 
1  In  re  Greene  (1892),  52  Fed.  R  104.  inducing  trade;  but  the  means  thus 
**  The  promise  of  a  rebate,  as  an  in-  employed  in  no  way  operated  to  pre- 
ducement  for  exclusive  trading,  cer-  vent  or  restrain  others  from  offering 
tainly  does  not  constitute  an 'attempt  the  same,  or  greater,  inducements* 
to  monopolize,'  when  the  purchaser  The  condition  as  to  not  selling  at 
is  left  at  liberty  to  buy  where  he  lower  prices  than  those  of  the  dis- 
pleases, and  when  all  other  sellers  of  tributing  agents  may  have  had  a 
the  article  are  left  unrestrained  in  tendency  to  maintain  prices,  but 
offering  the  same,  or  greater,  induce-  that  would  not  have  been  an  at- 
menta  As  to  the  remaining  condi-  tempt  to  monopolize  trade.  The  in- 
tion  upon  which  the  rebate  was  to  ducements  offered  for  the  exclusive 
be  payable,  the  same  observation  trade,  and  to  sell  at  no  lower  prices 
may  be  made.  The  purchasers  were  than  the  price  list  of  the  distributing 
placed  under  no  contractual  or  other  agents,  was  not  prejudicial  to  the 
restraint  in  respect  to  the  price  at  public.  It  was  in  no  way  contrary 
which  they  should  selL  They  were  to  public  policy,  or  an  unlawful  re* 
simply  offered  a  rebate  as  an  induce-  straint  of  trade,  as  will  be  seen  from 
meut  not  to  undersell  the  vendor's  the  authorities  hereinafter  referred 
distributing  agents,  two  of  whom  ta" 
were  located  at  Boston,  Massachu- 
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pete,  but  that  one  of  the  association  shall  make  such  bid  as  it 
shall  see  fit,  and  that  the  other  members  shall  pat  in  higher 
bids,  is  in  violation  of  the  anti-trust  act  in  so  far  as  it  affects 
sales  for  delivery  in  other  states.^ 

§  825.  Six  corporations  engaged  in  the  manufacture  of  cast- 
iron  pipe  formed  a  voluntary  association,  whereby  it  was  agreed 
that  each  company  should  handle  and  practically  control  cer- 
tain territory,  the  entire  territory  covered  by  the  agreement 
embracing  some  thirty-six  states  and  territories;  the  agreement 
provided  that  certain  "  bonuses  "  varying  from  $1  to  $4  per  ton 
should  be  paid  upon  pipe  shipped  into  the  several  localities, 
included  in  what  was  termed  the  "  bonus  territory; "  and  these 
"  bonuses  "  so  paid  into  the  treasury  of  the  association  by  the 
individual  companies  shipping  the  pipe  into  the  "  bonus  terri- 
tory "  were  to  be  divided  up  among  the  parties  to  the  agree- 
ment in  accordance  with  the  terms  of  the  agreement.  It  far- 
ther provided  that  each  member  of  the  association  should 
handle  the  business  of  the  gas  and  water  companies  of  the 
cities  included  in  the  territory  set  apart  for  such  members.  The 
agreement  provided  for  the  management  of  the  business  of  the 
association;  for  reports  from  each  men^ber  thereof  of  shipments 
made  and  business  done;  and  it  is  expressly  provided  that 
wherever  bids  were  about  to  be  made  on  contracts  for  pipe,  all 
competition  for  such  contracts'  should  take  place  among  the 
members  of  the  association  prior  to  the  letting  of  the  contract; 
and  in  order  to  carry  out  this  part  of  the  plan  a  board  of  rep- 
resentatives was  created,  to  which  all  inquiries  for  pipe  were 
to  be  referred ;  that  board  was  authorized  to  fix  the  price  at 
which  the  pipe  should  be  sold,  whereupon  bids  were  then  taken 
from  the  various  members  of  the  association  for  the  privilege 
of  handling  the  order,  and  the  member  securing  the  order  was 
to  have  the  protection  of  all  the  other  shops.^ 

1  Addyston  Pipe  &  Steel  Ca  (1890),  that  Anniston  participate  in  the 
175  U.  S.  211,  20  Sup.  Ct  R.  96.  bonus,  and  the  gob  be  sold  over  the 

2  **  To  illustrate  the  mode  of  doing  table.  Carried.  Pursuant  to  the  mo- 
business,  the  following  excerpts  from  tion,  the  519  pieces  of  20"  pipe  for 
the  minutes  of  the  meetings  of  De-  Omaha  was  sold  to  Bessemer  at  a 
oember  20,  1895,  February  14, 1896,  premium  of  ^  Moved  that  bonus 
and  March  13, 1896,  is  given:  *  It  was  Anniston's  Atlanta  Waterworks  con- 
mored  to  seU  the  519  pieces  of  20'  tract  be  fixed  at  $7.10,  provided 
pipe  from  Omaha,  Neb.,  for  $2a40  freight  is  $1.60  a  ton.  Carried.'  An 
delivered.    Carried.    It  was  moved  illustration  of  the  manner  in  which 
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On  a  bill  filed  to  secure  the  dissolution  of  the  association  it 
was  claimed  by  the  defendants  "  that  the  object  of  their  asso- 
ciation was  not  to  raise  prices  beyond  what  was  reasonable,  but 
only  to  prevent  ruinous  competition  between  defendants,  which 
would  have  carried  prices  far  below  a  reasonable  point;  that 
the  bonuses  charged  were  not  exorbitant  profits  and  additions 
to  a  reasonable  profit,  but  they  were  deductions  from  a  reason- 
able price,  in  the  nature  of  a  penalty  or  burden  intended  to 
curb  the  natural  disposition  of  each  member  to  get  all  the  busi- 
ness possible,  and  more  than  his  due  proportion;  that  the  prices 
fixed  by  the  association  were  always  reasonable,  and  were  al- 
ways fixed,  as  they  must  have  been,  with  reference  to  the  very 
active  competition  of  other  pipe  manufacturers  for  every  job; 
that  the  reason  why  they  sold  pipe  at  so  much  cheaper  rates 
in  the  free  territory  than  in  the  pay  territory  was  because  they 
were  willing  to  sell  at  a  loss  to  keep  their  mills  going  rather 
than  to  stop  them;  that  the  prices  at  a  city  like  St.  Louis,  in 

'reserved*  cities   were   dealt  with  pany,  a  pipe  company  of  St  Louis, 

may  be  seen  in  the  case  of  a  pubUo  not  in  the  association,  but  having  the 

letting  at  St  Louis.    On  February  4,  same  president  as  the  Howard-Har- 

1896»  the  water  department  of  that  risen  Company,  of  Bessemer,  to  fill 

city  let  bids  for  2,800  tons  of  pipe,  part  of  the  order.    The  only  other 

St  Louis  was  *  reserved '  to  the  How-  bidders  were  the  Addyston  Pipe  & 

ard-Harrison  Company  of  Bessemer,  Steel  Company  and  Dennis  Long  & 

Ala.    The  price  was  fixed  by  the  as-  Ca,  the  former  bidding  $2437,  and 

sociation  at  $24  a  ton,  and  the  bonus  the  latter  $2457.  The  evidence  shows 

at  $0.50.  Before  the  letting  the  vice-  that  the  Chattanooga  Foundry  could 

president  of  this  company  wrote  to  have  furnished  this  pipOi  delivered 

the  other  members  of  the  associa-  in  St  Louis,  at  from  $17  to  $18,  and 

tion,  under  date  of  January  24, 1896»  could  have  made  a  profit  on  it  at 

as  follows:  'I  write  to  say  that,  in  that  prica    The  record  is  full  of  in- 

view  of  the  fact  that  I  do  not  as  yet  stances  of  a  similar  kind,  in  which, 

know  what  the  drayage  will  be  on  after  the  successful  bidder  had  been 

this  pipe,  I  prefer  that,  if  any  of  you  fixed  by  the  '  auction  pool,'  or  had 

find  it  necessary  to  put  in  a  bid  with-  been  fixed  by  the  arrangement  as  to 

out  going  to  St  Louis,  please  bid  not  '  reserve  cities.'  the  other  defendants 

less  than  $27  for  the  pipe,  and  2f  put  in  bids  at  the  public  letting  as 

cents  per  pound  for  the  speciala    I  high  as  the  selected  bidder  requested, 

would  also  like  to  know  as  to  which  in  order  to  give  the  appearance  of 

of  you  would  find  it  convenient  to  active  competition  between  defend- 

have  a  representative  at  the  letting,  ants."  Additional  illustrations  of  the 

It  will  be  necessary  to  have  two  out-  working  of  the  scheme  are  found  in 

side  bidders.'    The  contract  was  let  the  recital  of  facts  which  precedes 

to  the  Howard-Harri3on  Company,  of  the  opinion  of  Judge  Taft,  in  (1808) 

Bessemer,  at  $24,  who  allowed  the  85  Fed.  R.  27L 
Shickle,  Harrison  &  Howard  Com- 
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which  the  specifications  were  detailed  and  precise,  were  higher 
because  pipe  had  to  be  made  especially  for  the  job,  and  they 
could  not  use  stock  on  hand." 
In  defense  of  the  association  it  was  urged  •— 

1.  That  even  assuming  that  the  combination  operates  as  a  re- 
straint upon,  and  a  regulation  of,  interstate  commerce,  the  power 
of  congress  to  regulate  interstate  commerce  is  limited  to  its  pro- 
tection from  acts  of  interference  by  state  legislation,  and  from 
regulations  made  by  authority  of  the  state  or  some  political  sub- 
division thereof,  and  that  the  power  of  congress  does  not  include 
the  right  to  interfere  with  or  prohibit  private  contracts  between 
citizens,  even  though  such  contracts  have  interstate  commerce 
as  their  object,  and  result  in  a  direct  obstruction  to  that  com- 
merce. 

2.  That  even  though  the  combination  affected  interstate  com- 
merce, the  agreement  provided  for  only  a  reasonable  restraint 
upon  ruinous  competition  among  the  parties  thereto,  and  was 
formed  only  for  the  purpose  of  protecting  the  parties  in  secur- 
ing reasonable  and  fair  prices  for  their  product. 

3.  That  the  agreement  did  not  come  within  the  act  because 
it  is  not  one  which  amounted  to  a  regulation  of  interstate  com- 
merce, that  it  had  no  direct  bearing  upon  or  relation  to  such 
commerce,  but  on  the  contrary  was  an  agreement  among  man- 
ufacturers similar  to  that  involved  in  the  Sugar  Eefinery  Case.^ 

In  holding  adversely  to  the  defendants  on  all  these  points, 
the  supreme  court  reached  the  following  conclusions: 

1.  That  congress  has  the  power  to  legislate  concerning  pri- 
vate  contracts  which  directly  affect  interstate  commerce. 

2.  That  the  combination  in  question  was  not  one  which  sim- 
ply secured  for  its  members  fair  and  reasonable  prices  for  the 
article  in  question;  that  the  object  of  the  combination  was  to 
raise  prices  of  cast-iron  pipe  for  more  than  three-quarters  of 
the  territory  of  the  United  States. 

3.  That  the  direct  effect  of  the  combination  was  to  regulate 
interstate  commerce. 

4.  A  combination  the  object  of  which  is  to  control  the  dis- 
position of  manufactured  articles  is  radically  distinct  from  a 
combination  the  object  of  which  is  to  control  the  manufacture 
of  such  articles. 

^See  United  States  v.  £  a  Knight  Ckx  (1804),  156  U.  8, 1, 15  Sap.  Ct  R  249. 
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5.  Contracts  for  the  sale  and  transportation  of  goods  to  other 
states  are  a  proper  subject  for  regulation  by  congress,  because 
such  are  part  of  interstate  commerce. 

6.  The  main  object  of  the  combination  in  question  being  to 
increase  the  price  of  the  article  in  question  within  the  terri- 
tory covered  by  the  combination,  and  to  accomplish  such  result 
by  suppressing  all  competition  between  the  parties  to  the  com- 
bination, such  combination  was  necessarily  a  restraint  upon  in- 
terstate commerce  in  respect  to  the  article  manufactured  by 
the  members  thereof  and  transported  beyond  the  lines  of  the 
several  states  in  which  it  was  manufactured. 

7.  An  agreement  which  prevents  the  parties  thereto  from 
shipping  out  of  the  state  all  manufactured  articles  for  sale  and 
delivery  in  other  states,  except  upon  terms  and  conditions  laid 
down  by  the  combination,  is  a  direct  restraint  upon  interstate 
commerce. 

8.  An  agreement  among  dealers  in  any  commodity  whereby 
it  is  provided  that  certain  parties  to  the  agreement  shall  have 
the  control  of  the  trade  in  certain  states,  and  that  the  other 
members  will  abstain  from  business  in  those  states,  is  in  direct 
restraint  of  interstate  trade  and  commerce. 

9.  An  agreement  whereby  the  parties  thereto  select  one  of 
their  number  to  make  a  bid  for  the  supplying  of  any  com- 
modity for  delivering  in  aiiy  state,  and  agree  that  all  the  other 
parties  to  the  agreement  shall  make  higher  bids  for  the  pro- 
tection of  the  favored  member,  is  in  direct  restraint  of  trade 
and  commerce. 

10.  Interstate  commerce  consists  of  intercourse  and  traffic 
between  the  citizens  or  inhabitants  of  different  states,  and  in- 
cludes not  only  the  transportation  of  persons  and  property  and 
navigation  of  public  waters  for  that  purpose,  but  also  the  pur- 
chase, sale  and  exchange  of  commodities.^  It  therefore  follows 
that  an  agreement  or  combination  which  directly  restrains  not 
only  the  manufacture,  but  the  purchase,  sale  or  exchange  of 
the  manufactured  commodity  among  the  several  states,  is  in 
restraint  of  interstate  commerce,  and  within  the  provisions  of 
the  statute. 

1  Under  this  proposition  the  su-  196,  29  L.  ed.  158,  6  Supu  Ct  It  836; 
preme  court  cites  Gloucester  Ferry  Kidd  ▼.  Pearson  (1888)^  128  U.  &  1,  83 
Ca  V.  Pennsylvania  (1885),  114  U.  a    L.  ed.  846,  9  Sup^  Ct  &  6L 
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1 1.  Any  agreement  or  combination  which  directly  operates 
upon  not  only  the  manufacture,  but  also  upon  the  sale,  transpor- 
tation and  delivery  of  an  article  of  interstate  commerce,  by  re- 
stricting its  sale,  transportation  or  delivery,  is  a  regulation  of 
interstate  commerce  to  that  extent,  and  is  in  violation  of  the 
statute. 

12.  Where  the  direct  effect  of  a  combination  is  to  destroy 
competition  between  the  members  thereto,  so  that  they  may 
obtain  increased  prices,  such  combination  amounts  to  a  restraint 
of  trade  in  the  commodity,  even  though  contracts  to  buy  such 
commodity  at  the  enhanced  price  are  continually  being  made; 
total  suppression  of  the  trade  is  not  necessary  in  order  to  render 
the  combination  one  in  restraint  of  trade;  it  is  the  effect  of  the 
combination  in  limiting  and  restricting  the  right  of  each  of 
the  members  to  transact  business  in  the  ordinary  way,  as  well 
as  its  effect  upon  the  volume  or  extent  of  the  dealing  in  the  com- 
modity, that  is  regarded.  But  all  the  effects  and  circumstances 
are  to  be  considered  in  order  to  determine  the  fundamental 
question  —  whether  the  necessary  effect  of  the  combination  is 
to  restrain  interstate  commerce. 

13.  While  the  jurisdiction  of  congress  over  commerce  among 
the  states  is  complete,  it  has  no  jurisdiction  whatsoever  over 
commerce  which  is  wholly  within  a  state,  and  therefore  con- 
gress has  no  jurisdiction  over  combinations  which  may  affect, 
control  or  restrain  trade  within  the  limits  of  a  state;  nor  is  any 
jurisdiction  acquired  over  that  part  of  a  combination  or  agree- 
ment which  relates  to  commerce  wholly  within  a  state  by  rea- 
son of  the  fact  that  the  combination  also  covers  and  regulates 
interstate  commerce.  It  follows,  therefore,  that  in  proceedings 
under  the  anti-trust  act  the  courts  have  no  jurisdiction  to  issue 
any  order  or  injunction  interfering  with  the  operations  of  com- 
binations where  the  trade  is  confined  within  state  lines. 

§  826. Wateh-case  manufacturers. —  In  an  action  at 

law  to  recover  treble  damages  under  the  act,^  it  was  charged 
that  the  defendants  were  engaged  in  the  business  of  manufact- 
uring and  selling  watches,  watch-cases  or  watch  movements, 
and  that  on  a  certain  day  they  agreed  among  themselves  that 
they  would  not  thereafter  sell  any  goods  manufactured  by  them 

iDueber  Watch-Case  Mfg.  Ca  v.  £.  Howard  Watoh  &  Clock  Co.  et  aL 
(18d5),  66  Fed.  R  687. 
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to  any  person,  firm,  association  or  corporation  whatsoever,  who 
thereafter  should  buy  or  sell  any  goods  manufactured  by  the 
plaintiff,  and  that  notice  of  the  agreement  was  given  to  the 
dealers  in  watches  throughout  the  United  States  and  Canada, 
whereupon  large  numbers  of  such  dealers  withdrew  their  pa- 
tronage from  plaintiff,  causing  the  damage  complained  of.^ 

^The  original  agreement  com-  consequence  being  that  the  former 
plained  of  was  entered  into  three  purchasers  and  dealers  in  plaintiff  s 
years  prior  to  the  enactment  of  the  watoh-cases  and  other  dealers  in 
federal  anti-trust  act,  but  the  com-  watch-cases  were  compelled  to  re- 
plaint  charged  that  after  the  passage  fuse  to  purchase  plaintiff's  goods, 
of  that  act  the  defendants  ratified  The  question  to  be  decided  is  whether 
and  renewed  their  agreement,  and  these  acts  are  within  either  the  pro- 
served  notices  upon  the  plaintiff's  cus-  hibition  of  the  first  section  of  the 
tomer&  In  this  connection  the  court  statute  of  1890  as  a  contract  or  com- 
said:  ''The  only  acts  of  defendants  bination  in  'restraint  of  trade,'  or 
as  to  which  plaintiff  can  in  this  ac-  within  the  prohibition  of  the  second 
tion  contend  that  they  are '  forbidden  section  as  a  '  monopolizing '  or  as  an 
or  declared  to  be  unlawful  by  this  'attempt  to  monopolize.'  Whatever 
act '  are  those  done  after  its  passage,  differences  of  opinion  there  may  be 
They  are  set  forth  in  the  twenty-  as  to  the  meaning  of  these  words 
seventh  paragraph,  and  are  as  fol-  when  used  in  this  statute,  there  is 
lows:  (1)  Defendants  'ratified,  con-  and  can  be  no  dispute  as  to  one 
firmed,  renewed  and  continued '  an  qualification  expressed  in  the  act, — 
agreement  between  themselves  that  the  trade  or  commerce  restrained  or 
they  would  agree  upon  and  agree  to  monopolized  or  attempt-ed  to  be 
maintain  an  arbitrary  fixed  price  to  monopolized  must  be  interstate  or 
the  public  for  all  the  goods  manu-  international.  The  statute  expressly 
factured  by  them.  (2)  They*  ratified,  so  says,  and,  whatever  its  phrase- 
confirmed,  renewed  and  continued '  ology.  it  must  be  so  construed  if  it 
an  arbitrary  price, and  fixed  the  same  is  to  stand,  since  it  is  only  such  trade 
for  all  goods  manufactured  by  them,  and  commerce  that  congress  has  au- 
(8)  They 'ratified,  confirmed,  renewed  thority  to  regulate.  No  monopoliz- 
and  continued'  an  agreement  that  ing  or  attempt  or  combination  or 
they  would  not  thereafter  sell  any  conspiracy  to  monopolize  any  part 
goods  manufactured  by  them  to  any  of  such  trade  or  commerce  is  set 
person,  firm,  association  or  corpora-  forth  in  the  complaint  The  several 
tion  whatsoever  who  thereafter  manufacturers  defendant  are 
should  buy  or  sell  any  goods  manu-  charged  with  an  attempt  to  secure 
factured  by  the  plaintiff.  (4)  They  to  each  of  them  a  sale  of  his  or  its 
served  notice  of  such  ratification,  own  products  to  the  exclusion  of 
confirmation  and  renewal  and  con-  those  of  the  plaintiff,  but  there  is 
tinuance  of  these  three  agreements  nothing  to  show  that  each  defendant 
upon  all  those  persons  who  were  for-  does  not  sell  his  or  its  entire  product 
mer  dealers  in  plaintiff's  watch-cases,  in  the  very  state  wh^re  it  is  manu- 
The  remaining  averments  of  the  factured.  The  sale  within  a  state  of 
twenty-seventh  paragraph  refer  not  articles  manufactured  in  the  same 
to  defendants'  acts,  but  to  the  con-  state  is  no  part  of  interstate  trade  or 
sequences  of  those  acts ;  the  principal  commerca" 
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In  deciding  against  the  plaintiff  the  circuit  court  of  appeals 
held  that  no  monopolizing  or  attempt  or  combination  or  con- 
spiracy to  monopolize  any  part  of  interstate  trade  or  commerce 
is  set  forth;  furthermore,  that  there  was  nothing  to  show  that 
each  of  the  defendants  did  not  sell  its  entire  product  in  the 
same  state  where  it  was  manufactured. 

Regarding  the  right  of  manufacturers  to  agree  upon  prices 
the  court  of  appeals  (by  Judge  Lacombe)  said:  "It  remains 
only  to  inquire  whether  the  contract  or  combination  set  out  in 
the  complaint  is  in  restraint  of  interstate  or  international  trade 
in  the  sense  in  which  the  phrase  ^  restraint  of  trade '  is  used  in 
the  act  of  1890.  The  first  alleged  unlawful  action  of  defend- 
ants charged  upon  them  subject  to  the  passage  of  the  act  is  a 
renewal  and  confirmation  of  an  agreement  among  themselves 
to  *  maintain  an  arbitrary  fixed  price  to  the  public  for  all  the 
goods  manufactured  by  them,'  and  a  carrying  out  of  such  agree- 
ment by  thus  fixing  and  maintaining  a  price.  The  goods  in 
question  are  not  articles  of  prime  necessity,  as  were  the  fiour, 
coal  and  other  staple  commodities  referred  to  in  many  of  the 
cases  cited  upon  the  argument;  nor  were  the  manufacturing 
defendants  engaged  in  any  public  or  ^t^a^z-public  business,  as 
were  the  railroads  or  the  gaslighting  companies  referred  to  in 
other  cases.  Each  one  of  the  defendants  had  an  undoubted 
right  to  determine  for  himself  the  price  at  which  he  would  sell 
the  goods  he  made,  and  he  certainly  does  not  lose  that^  right 
by  deciding  to  sell  them  at  the  same  price  at  which  a  dozen  or 
so  of  his  competitors  sell  the  goods  which  they  make.  Collect- 
ively the  defendants  owe  no  duty  to  any  one  of  their  competi- 
tors to  regulate  the  price  they  fix  for  their  goods  so  as  not  ta 
interfere  with  the  price  he  fixes  for  his  own.  And  it  is  diifi- 
cult  to  see  how  the  public  is  injuriously  affected  by  any  such 
agreement  between  the  combining  manufacturers.  If  the  price 
so  fixed  is  the  normal  and  usual  one  theretofore  prevailing, 
certainly  the  public  cannot  complain;  still  less  if  the  price  be 
reduced.  If  a  combination  of  the  capital  and  business  abilities 
and  factory  appliances  of  many  different  manufacturing  estab- 
lishments enables  them  to  produce  an  equally  good  output  at 
a  reduced  cost,  so  that  they  can  sell  such  output  cheaper  than 
any  single  manufacturer  could,  surely  the  public  does  not  suffer. 
If,  on  the  contrary,  the  combining  defendants  fix  the  price  toa 
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high,  they  restrain  their  own  trade  only;  the  public  will  buy 
the  goods  it  wants,  not  from  them,  but  from  their  competitors. 
There  are  no  averments  in  the  complaint  to  show  that  the  de- 
fendants are  all,  or  even  substantially  all,  of  the  manufacturers 
of  watch-cases  in  the  United  States,  or  even  in  any  single  one 
of  the  different  states  wherein  their  manufactories  are  located. 
For  aught  that  appears  they  repi-esent  but  a  small  part  of  the 
watch-case  industry,  and  there  is  nothing  to  prevent  the  num- 
ber of  their  competitors  from  increasing  to  whatever  extent 
the  public  demand  for  such  goods  may  require.^  There  is  noth- 
ing in  the  complaint  nor  in  common  knowledge  to  show  that 
the  production  of  watch-cases  may  not  be  practically  unlimited. 
An  agreement,  therefore,  between  some  of  the  makers  of  watch- 
•cases  to  sell  their  commodities  at  a  uniform  pric^,  which  they 
fix  upon  only  with  regard  to  their  private  emolument  and  profit, 
is  not  an  agreement  in  general  restraint  of  trade,  or  unreason- 
«,bly  injurious  to  the  public  welfare,  within  the  authorities."* 

^  This  is  no  such  case  as  that  pre-  reasonable,  nor  heavier  than  the  in- 

sented  in  Amot  v.  Pittston  &  ELmira  terest  of  the  favored  party  required. 

Coal  Ca  (1677),  68  N.  Y.  558,  where,  An    individual    manufacturer    or 

as  was  said,  '*  the  region  of  the  pro-  trader  may  surely  buy  from  or  sell 

duction  of  (anthracite)  coal  is  known  to  whom  he  pleases,  and  may  equally 

to  be  limited."  refuse  to  buy  from  or  sell  to  any  one 

^  Continuing,  Judge  Lacombe  said :  with  whom  he  thinks  it  will  promote 

-^  The  other  contract  or  combination  his  business  interests  to  refuse  to 

which  plaintiff  contends  to  be  un-  trade.    That  is  entirely  a  matter  of 

lawful  is  the  agreement  of  defend-  his  private  concern,  with  which  gov- 

ants  not  to  sell  goods  of  their  manu-  emmental  paternalism  has  not  as 

facture  to  any  one  who  thereafter  yet  sought  to  interfere,  except  when 

should  buy  or  sell  goods  manufact-  the  property  he  owns  is  '  devoted  to 

ured  by  the  plaintifL    To  the  extent  a  use  in  which  the  public  has  an  in- 

that  such  refusal  to  deal  with  those  terest;  *  and  such  public  interest  in 

persons  who  dealt  with  plaintiff  in-  the  use   has  as  yet  been  found  to 

duced  such  persons  to  cease  dealing  exist  only  in  staple  commodities  of 

with  the  plaintiff,  and  to  buy  watch-  prime  necessity.    Munn  v.  Illinois 

cases  from  one  or  other  of  the  de-  (1876),  94  U.  S.  118;  Budd  v.  New 

fendants,    the   agreement  did   not  York  (1891),  148  U.  S.  517, 12  Supu  CL 

operate  in  general  restraint  of  trade,  R  468.    It  is  a  business  device,  prob- 

the  total  amount  of  purchases  and  ably  as  old  as  business  itself,  to  seek 

sales  remaining  constant,  so  far  as  to  increase  the  number  of  one^s  cus- 

the  complaint   shows.     It  did,  no  tomers,  and  the  extent  of  their  pur- 

•doubt,  operate  in  partial  restraint  of  chases,  by  treating  more  favorably 

trade,  viz. :  to  restrain  some  part  of  those  who   become  exclusive  ous* 

plaintiff's  trade  in  the  watch-cases  tomers.    Certainly  there  is  nothing 

it  manufactured.    But  it  does  not  unlawful  or  unfair  in  the  statement 

follow  that  such  restraint  was  un-  to  the  trade  by  the  maker  of  any 
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§  827.  Simple  eombinations  of  dealers. —  An  agreement 
between  a  number  of  dealers  and  manufacturers  to  raise  prices, 
unless  they  practically  control  the  entire  commodity,  does  not 
operate  as  a  restraint  upon  trade,  nor  does  it  tend  to  injuriously 

kind  of  merchandise,  *  My  goods  are  ment  to  sell  at  the  market  price,  or 
for  sale  only  to  tbocse  who  will  buy  a  reasonable  price,  at  least.'  United 
from  me  exclusively,  not  to  others.'  States  v.  Nelson  (1892),  52  Fed.  R  646. 
And  the  case  is  in  no  way  different  It  is  difficult  to  see  wherein  the  agree- 
if  a  half  a  dozen  individuals  com-  ment  complained  of  is  injurious  to 
bine  into  a  partnership,  or  an  hun-  the  publia  Certainly  it  is  not  one 
dred  individuals  combine  into  a  cor-  in  general  restraint  of  trada  It 
I)oration,  and  adopt  the  same  method  seems  to  be  a  reasonable  business 
to  enlarge  their  busines&  If  this  be  device  to  increase  the  trade  of  one 
so^ — and  no  authority  to  which  we  set  of  competitors  at  the  expense,  no 
are  referred  holds  to  the  contrary, — .  doubt,  of  their  business  rivals,  who 
it  is  difficult  to  see  in  what  respect  are  equally  free  to  avail  of  similar 
it  is  unlawful  for  a  score  of  different  devices  to  secure  their  own  trade, 
manufi&cturers  to  enter  into  a  like  As  such  it  is  not  obnoxious  to  the 
arrangement  to  push  the  sales  of  statuta  The  agreements  or  contracts 
their  own  goods,  or  to  secure  some  complained  of  being  not  imlawful, 
business  benefit  to  themselves  by  in-  the  giving  notice  to  the  world  of 
creasing  the  number  of  their  exclu-  their  existence  is  no  offense.  ** 
sive  customers,  when  there  is  noth-  Judge  Shipman  concurred  with 
ing  to  show  that  the  parties  so  com-  Judge  Lacombe  in  the  conclusion 
bining  constitute  substantially  all,  reached,  but  did  not  agree  entirely 
or  even  a  majority,  of  the  manufact-  in  the  reasoning, 
urers  of  such  goods,  even  in  the  half  Judge  Wallace,  dissenting,  said : 
dozen  states  where  their  factories  "It  is  undoubtedly  true  that  the 
are  located,  and  when  the  field  for  tendency  of  modem  judicial  opinion 
manufacture  is  open  to  all  It  is  not  is  to  regard  with  more  liberality 
an  unlawful  business  enterprise  for  than  formerly  prevailed  all  contracts 
sellers  to  seek  to  secure  the  entire  or  combinations  which  are  designed 
trade  of  individual  buyers,  and  an  to  protect  parties  from  unnecessarily 
agreement  between  sellers,  who  wish  injurious  competition,  -^ven  though 
to  confine  their  dealings  to  such  buy-  their  indirect  results  may  be  to  sub- 
ers  only,  not  to  sell  to  others,  is  not  ject  the  public  to  a  monopoly.  I  do 
an  unfair  or  unreasonable  measure  not  think  the  combination  set  forth 
of  protection  for  such  trada  Nor  in  the  complaint  can  be  approved 
can  it  be  claimed  that  such  an  agree-  upon  any  such  considerations.  No 
ment  between  sellers  who  represent  body  of  manufacturers  is  justified  in 
'  but  a  part  of  the  trade  is  injuries  to  combining  to  coerce  a  competing 
the  public,  which  has  aU  the  rest  of  manufacturer  to  join  them  and  sell 
the  trade  to  deal  with.  '  Unless  an  his  goods  at  a  price  to  be  fixed  by 
agreement  involves  an  absorption  of  them  and  to  destroy  his  business  in 
the  entire  traffic,  ...  it  is  not  the  event  of  his  refusal  to  do  so;  and 
objectionable  to  the  statute  (of  1890).  it  matters  not  that  they  propose  to 
Competition  is  not  stifled  by  such  an  destroy  his  business  by  peaceful 
agi^eement,  and  other  dealers  would  methods  of  influencing  his  custom- 
soon  force  the  parties  to  an  agree-  ers  not  to  deal  with  hiuL    *Men  can 
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affect  the  public,  and  unless  such  agreement  is  entered  into  for 
the  purpose  of  obtaining  entire  control  of  the  trade  with  tho 
object  of  extortion,  it  is  not  objectionable  to  the  statute.* 

§  828.  Coal  dealers. — A  certain  number  of  coal  dealers 

in  the  city  of  San  Francisco  formed  an  unincorporated  asso- 
ciation for  the  purpose  of  controlling  the  prices  of  coal  and 
the  coal  trade  in  that  city.  By  contracts  with  importers  and 
wholesale  dealers  the  association  controlled  all  the  mines  in 
California,  adjoining  states  and  territories  and  British  Colum- 
bia, from  which  the  city  of  San  Francisco  derived  its  supply 
of  coal.  The  association  sought  to  control  not  only  the  man- 
ner of  handling,  but  the  price  of  coal  and  coke,  defining  who 
w;ere  retail  dealers,  and  imposing  fines  upon  dealers  found 
guilty  of  selling  coal  in  violation  of  card  rates  or  rules.  The 
wholesale  dealers  agreed  not  to  sell  coal  at  trade  rates  to  any 
one  not  having  an  established  yard,  and  not  to  sell  coal  at  less 
than  card  rates  to  consumers  except  in  special  cases  to  be  pro- 
vided for  by  agreement,  and  they  agreed  to  charge  $2  per  ton 
additional  to  retail  dealers  who  were  not  members  of  the  as- 
sociation ;  a  schedule  of  rates  was  adopted  for  different  classes 
of  coal  in  San  Francisco.* 

often  do  by  tHe  combination  of  many  mind.'    State  v.  Stewart  (1887),  69 

what  severally  no  one  could  accom-  Vt  273, 9  AtL  R  559.    The  weight  of 

plish,  and  even  what,  when  done  by  authority  supports  the  proposition 

one,  would  be  innocent'    Morris  Run  that  a  combination  is  not  only  ac- 

Coal  Co.  y.  Barclay  Coal  Ca  (1871),  tionable,  but  is  a  criminal  conspiracy, 

68  Pa.  St  173.    'Any  one  man,  or  any  whenever  the  act  to  be  done  has  the 

one  of  several  men,  acting  independ-  necessary  tendency  to  prejudice  the 

ently,  is  powerless;  but  when  several  public,  or  to  oppress  individuals  by 

combine  and  direct  their  united  en-  unjustly   subjecting   them   to   the 

ergies  to  the  accomplishment  of  a  power  of  confederates,  and  giving  ef- 

bad   purpose,   the   combination    is  feet  to  their  purposes,  whether  of  ex- 

formidabla    Its  power  for  evil  in-  tortion  or  of  mischief.    The  doctrine 

creases  as  its  numbers  increasa'  State  of  some  of  the  adjudications,  that  a 

V.  Glidden  (1887)^  55  Conn.  46,  8  AtL  conspiracy  is  not  criminal  unless  its 

R.  890.    *  Every  man  has  the  right  to  object  is  to  compass  some  criminal 

employ  his  talents,  industry  and  cap-  purpose,  or  some  purpose  not  crim- 

ital  as  he  pleases,  free  from  the  die-  inal  by  criminal  means,  is  not  the 

tation  of  others;  and  if  two  or  more  prevailing  opinion." 

persons  combine  to  coerce  his  choice  ^  United  States  v.  Nelson   et  aL 

in  this  behalf,  it  is  a  criminal  con-  (1892),  52  Fed.  R  64a 

spiracy,   whether  the    means    em-  ^  United  States  v.  Coal   Dealers* 

ployed  are  actual  violence  or  a  species  Ass*n  of  (I!aL  et  al.  (1898),  85  Fed.  R. 

of  intimidation  that  works  upon  the  252L 
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The  circuit  court  held  the  association  to  be  illegal  under  the 
anti-trust  act,  saying:  "  It  is  claimed  on  the  part  of  the  defend- 
ants that  the  Coal  Dealers'  Association  is  a  beneficial  organi- 
zation ;  that  it  protects  the  coal  consumers  from  the  dishonest 
methods  of  some  of  the  coal  dealers  in  giving  short  weights 
and  in  substituting  lower  grades  of  coal  for  better  grades;  and 
that  it  also  protects  the  wholesale  dealers  in  enabling  them  to 
collect  their  bills  from  the  retail  dealers.  All  this  may  be  true, 
but  it  is  clear  that  the  power  of  the  association  extends  much 
further,  and  that  it  has  another  purpose.  It  establishes  arbi- 
trary rates  for  coal,  from  which  the  dealer  is  not  permitted  to 
deviate  in  any  particular.  It  stifles  all  competition  between 
retail  dealers,  restricts  trade  within  prescribed  limits,  and  es- 
tablishes a  monopoly  of  the  most  odious  character  in  an  article 
of  daily  consumption  and  prime  necessity."  ^ 

1  United  States  t.  Coal   Dealers*  domestic  purposes.    We  start,  then, 

Ass'n  of  CaL  et  al.,  suprcu  with  the  fact  that  the  article  which 

In  response  to  the  objection  that,  is  the  subject  of  the  controversy  is 
whatever  restraint  or  monopoly  there  the  product  of  other  states  and  a  f or- 
might  be,  there  was  no  interference  eign  country,  and  is  brought  from 
with  interstate  commerce,  the  cir-  such  other  states,  and  imix>rted  from 
cuit  court  said:  **The  next  question  the  foreign  country,  by  dealers  and. 
is  as  to  whether  this  restraint  or  mo-  importers  engaged  in  that  business, 
nopoly  extends  to  tlie  trade  or  com-  and  that  these  dealers  and  importers 
merce  among  the  several  states  or  have  entered  into  an  agreement  and 
with  foreign  nations.  In  other  words,  combination  with  the  Coal  Dealers' 
do  the  facts  in  the  case  bring  it  within  Association  whereby  the  business  in 
the  jurisdiction  of  the  national  gov-  dealing  in  this  article  is  regulated 
ernment  under  the  provisions  of  the  and  its  retaU  prices  in  San  Francisco 
anti-trust  act?  The  retail  prices  for  fixed  arbitrarily.  The  statement  of 
coal  at  San  Francisco  established  by  these  facts  seems  to  be  sufiScient  to 
the  Coal  Dealers*  Association,  and  determine  the  question;  but  it  is  con- 
agreed  to  by  the  wholesale  dealers,  tended  very  earnestly,  on  the  part  of 
are  for  different  quantities  of  the  fol-  the  defendants,  that  the  case  pre- 
lowing  named  coals,  used  as  fuel  for  sented  by  the  bill  is  not  within  the 
domestic  purposes,  namely:  Welling-  law,  and  that  the  line  dividing  local 
ton  (Dunsmuir).  Wellington  (South-  from  federal  authority  excludes  it 
field),  Roslyn,  Seattle,  Bryant,  and  from  the  jurisdiction  of  this  court" 
Coos  Bay.  Th^  Wellington  coal  is  These  conclusions  were  based 
imported  from  British  Columbia;  the  largely  upon  a  decision  by  a  circuit 
Roslyn,  Seattle  and  Bryant  from  court  in  a  similar  case  (see  United 
Washington;  and  the  Coos  Bay  from  States  v.  Jellico  Mountain  Coal  <fe 
Oregon.  No  card  rate  appears  to  Coke  Ca  et  al.  (1891),  46  Fed.  R.  432), 
have  beeif  fixed  for  coal  produced  in  and  the  decision  of  the  circuit  court 
this  state,  probably  because  this  qual-  in  the  Hopkins  case  (United  States 
ity  of  coal  is  not  generally  used  for  v.  Hopkins  et  aL  (1897),  82  Fed.  R. 
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§  829*  An  association  of  retail  dealers,  or  of  retail  and  whole- 
sale dealers,  handling  any  particular  product  or  commodity  in 
any  given  state  or  locality  may  be  an  illegal  combination  under 
the  state  laws,  but  it  is  difficult  to  see  how  their  interference 
with  interstate  commerce  is  of  so  direct  a  character  as  to  bring 
them  within  the  federal  act.  Undoubtedly  the  association  of 
all  the  coal  dealers  in  any  given  locality  may  aflfect  indirectly 
shipments  of  coal  to  that  locality ;  if  prices  are  raised  the  ship- 
ments may  for  the  time  being  be  somewhat  less;  per  contra^  if 
prices  are  lowered  shipments  may  be  increased.  It  is  clear, 
however,  that  the  main  object  of  such  an  association  is  not  to 
aflfect,  restrain  or  control  in  any  manner  interstate  commerce, 
but  is  to  control  the  trade  of  the  locality  in  question,  and  the 
legality  of  such  a  combination  must  be  determined  entirely  by 
the  laws  and  public  policy  of  the  state  wherein  the  combination 
is  pursuing  its  main  object.  To  hold  otherwise  w^ould  bring 
every  combination  within  the  jurisdiction  of  the  federal  courts, 
providing  it  should  appear  that  the  combination  obtained  all 
or  any  part  of  its  supplies  from  other  states  or  foreign  countries. 
Since  the  size  of  the  combination  is  no  test  of  its  legality,  an 
association  of  two  or  three  coal  dealers  in  any  city  or  locality 
would  be  quite  as  much  within  the  provisions  of  the  act  as  an 
association  of  all  the  dealers,  since  the  association  of  two  or 
three  would  aflfect  interstate  commerce  in  exactly  the  same 
manner,  though  not  to  the  same  extent,  as  an  association  of  all 
or  nearly  all  the  dealers.* 

In  the  Addyston  case  the  supreme  court  held  that  where  the 
combination  was  illegal  under  the  act,  the  injunction  issued 
could  apply  only  to  the  interstate  commerce  of  the  combina- 
tion, leaving  the  illegal  combination  to  operate  within  the  limits 
of  any  particular  state,  subject  only  to  the  laws  of  that  state.- 

539),  but  this  last  decision  was  re-  review  of  the  leading  cases   upon 

versed  by  the  supreme  court    See  illegal  combinations  generally.  These 

§§  818,  819.  cases  are  quite  aside  from  the  ques- 

1  United   States  v.  Coal   Dealers'  tion  whether  the  federal  act  is  in- 

As8*n  of  CaL  (1898),  85  Fed.  R  252.  volved.     A    combination    may   be 

3  In  both  California  and  the  Ten-  clearly  illegal,  so  illegal  that  no  state 

nessee  cases  the  courts  were  in  flu-  court  would  hesitate  for  a  moment 

enced  by  the  conviction  that  the  as-  in  so  deciding,  and  yet  the  tact  that 

sociations  in  question  were  illegal  a  combination  is  illegal  under  laws 

oombinations,   and    the    California  of  the  state  is  by  no  means  conclu- 

case  contains  an  interesting  and  able  sive  regarding  any  question  that  may 


§§  830,  831.]         THE  LAW   AND   ITS   APPLICATION.  04$ 

It  is  no  defense  to  urge  that  in  view  of  all  the  circumstances 
and  conditions  the  contract  and  combination  imposed  only  a 
fair  and  reasonable  restraint  upon  trade  and  commerce.  If  it 
imposed  any  restraint  whatsoever,  no  matter  how  little  or  rea- 
sonable,  the  contract  is  within  the  prohibition  of  the  act.* 

§  830. Dealers  in  tiles  and  mantels. — An  unincorpo- 
rated organization  composed  of  wholesale  dealers  in  tiles,  man- 
tels and  grates,  having  as  members  corporations  and  parties^ 
residing  and  doing  business  in  many  different  states,  the  object 
of  which  was  to  control  the  product,  regulate  the  prices  and 
monopolize  the  trade  and  commerce  in  the  product  between 
the  several  states  and  the  state  of  California,  is  illegal  under 
the  anti-trust  act.* 

§  831 .  Simple  combinations  of  railways. —  The  federal  anti- 
trust  act  applies  to  and  covers  common  carriers  by  railroad.' 

arise  under  the  federal  act  On  the  ute.  On  its  receipt  bj  the  house 
other  hand,  a  combination  may  be  that  body  proposed  an  amendment, 
entirely  legal  at  common  Islw,  and  by  which  it  was  in  terms  made  un» 
under  the  general  line  of  authorities,  lawful  to  enter  into  any  contract  for 
and  yet  be  illegal,  under  the  federal  the  purpose  of  preventing  competi- 
act.  See  references  to  both  these  tion  in  the  transportation  of  persons- 
coal  cases  in  Anderson  v.  United  or  property.'  As  thus  amended,  the 
States  (1808),  171  U.  S.  on  jx  614  bill  went  back  to  the  senate,  which 

1  United  States  v.  Coal   Dealers'  itself  amended  the  amendment  by 

A8s*n  of  CaL  et  aL  (1898),  85  Fed.  R.  making  the  act  apply  to  any  such 

252.  contract  as  tended  to  raise  prices  for 

^  Lowry  et  al.  v.  Tile,  Mantel  &  transportation  above  what  was  just 

Grate  Ass'n  of  CaL  et  al  (1899),  98  and  reasonable.     This  amendment 

Fed  R.  817.  by  the  senate  of  the  amendment  pro- 

>  United  States  v.  Trans-Missouri  posed  by  the  house  was  disagreed 

Freight  Ass'n  (1896),  166  U.  S.  290,  17  to  by  that  body.    The  amendments^ 

Supt  Ct.  R  540;  United  States  v.  Joint  were  then  considered  by  conference 

Traffic  Ass'n  (1898),  171  U.  S.  505, 19  committees,  and  the  first  conference 

Sup.  Ct.  R  26.  committee  reported  to  each  house 

In  the  Trans-Missouri  Freight  Asso-  in  favor  of  the  amendment  of  the 

ciation  case  the  supreme  court  said:  senate.    This  report  was  disagreed 

'*  It  is  also  urged  that  the  debates  in  to  and  another  committee  appointed, 

congress  show  beyond  a  doubt  that  which   agreed  to    strike   out  both 

the  act  as  passed  does  not  include  amendments  and  leave  the  bill  as  it 

railroads.  Counsel  for  the  defendants  stood  when  it  first  passed  the  senate,, 

refer  in  considerable  detail  to  its  his-  and  that  report  was  finally  adopted 

tory  from  the  time  of  its  introduc-  and  the  bill  thus  passed, 

tion  in  the  senate  to  its  final  passage.  "  Looking  at  the  debates  during 

As  the  act  originally  passed  the  sen-  the  various  times  when  the  bill  was- 

ate  the  first  section  was  in  substance  before  the  senate  and  the  house,  both 

as  it  stands  at  present  in  the  stat-  on  its  original  passage  by  the  senate 
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§  833.  All  persons  and  corporations  engaged  in  the  trans- 
portation of  persons  or  property  from  one  state  to  another  are 
engaged  in  interstate  commerce,  and  if  such  parties  enter  into 
agreements  between  themselves  regarding  rates  of  freight,  such 
agreements  directly  affect  and  may  more  or  less  restrain  trade 
or  commerce.^ 

§  833.  Bailroad  companies  are  instruments  of  commerce,  and 
their  business  is  commerce  itself.^  And  the  plain  language  of 
the  act  does  not  sustain  the  contention  that  the  act  was  in- 
tended to  reach  only  parties  engaged  in  the  manufacture  or 
sale  of  articles  of  commerce,  who,  by  means  of  trusts,  combina- 

and  upon  the  report  from  the  confer-  eral  states  as  the  sale  of  goods  in  one 

ence  committees,  it  is  seen  that  va-  state  to  be  delivered  in  another,  and, 

rious  views  were  declared  in  regard  therefore,  that  it  is  covered  already 

to  the  legal  import  of  the  act    Some  by  the  bill  as  it  standa    But  there  is 

of  the  members  of  the  house  wanted  no  harm  in  agreeing  in  an  amend- 

it  placed  beyond  doubt  or  cavil  that  ment  which  expressly  describes  it, 

contracts  in  relation  to  the  transpor-  and  an  objection  to  the  amendment 

tation  of  persons  and  property  were  might  be  construed  as  if  the  senate 

included  in  the  bill    Some  thought  did  not  mean  to  include  it»  so  we  let 

the  amendment  unnecessary,  as  the  it  stand.' 

language  of  the  act  already  covered  **  Looking  simply  at  the  history  of 
it,  and  some  refused  to  vote  for  the  the  biU  from  the  time  it  was  intro- 
amendment  or  for  the  bill  if  the  duoed  in  the  senate  until  it  was 
amendments  were  adopted,  on  the  finally  passed,  it  would  be  impossible 
ground  that  it  would  then  interfere  to  say  what  were  the  views  of  a  ma- 
with  the  interstate  commerce  act  jority  of  the  members  of  each  house 
and  tend  to  create  confusion  as  to  in  relation  to  the  meaning  of  the  act. 
the  meaning  of  each  act  Senator  It  cannot  be  said  that  a  majority  of 
Hoar  (who  was  a  member  of  the  first  both  houses  did  not  agree  with  Sen- 
committee  of  conference  from  the  ator  Hoar  in  his  views  as  to  the  con- 
senate),  when  reporting  the  result  struction  to  be  given  to  the  act  as  it 
arrived  at  by  the  judiciary  commit-  jmssed  the  senate.  All  that  can  be 
tee  recommending  the  adoption  of  determined  from  the  debates  and  re- 
the  house  amendment,  said:  'The  ports  is  that  various  members  had 
other  clause  of  the  house  amendment  various  views,  and  we  are  left  to  de- 
is  that  contracts  or  agreements  en-  termine  the  meaning  of  this  act,  as 
tered  into  for  the  purpose  of  prevent-  we  determine  the  meaning  of  other 
ing  competition  in  the  transportation  acts, from  the  language  used  therein." 
of  persons  or  property  from  one  state  United  States  v.  Trans-Missouri 
or  territory  into  another  shall  be  Freight  Ass'n  (1896),  166  U.  &  816- 
deemed  unlawful  That,  the  commit-  818.  17  Supi  Ct  R.  540. 
tee  recommend  shall  be  concurred  ^  United  States  v.  Trans-Missouri 
in.  We  suppose  that  it  is  already  Freight  Ass'n,  supra. 
covered  by  the  bill  as  it  stands:  that  2  State  Freight  Tax  Case  (1872),  15 
is,  that  transportation  is  as  much  Wall  232;  Telegraph  Ca  v.  Texas 
trade  or  commerce  among  the  sev-  (1881),  105  U.  S.  460. 
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tions  and  conspiracies,  attempt  to  control  the  supply  or  price 
of  such  articles.^ 

§  834,  A  combination  among  railway  companies  engaged  in 
interstate  commerce,  whereby  a  freight  association  was  formed, 
the  purpose  of  which  was  "  mutual  protection  by  establishing 
and  maintaining  reasonable  rates,  rules  and  regulations  on  all 
freight  traflBc,  both  through  and  local,"  is  an  illegal  combina- 
tion within  the  meaninor  of  the  anti-trust  act.^ 

o 

§  835«  So  far  as  numbers  go,  the  weight  of  judicial  opinion 
is  against  these  propositions,  since  the  district  court,  a  major- 
ity of  the  circuit  court  of  appeals  and  four  justices  of  the  su- 
preme court  were  firmly  of  the  opinion  that  the  act  does  not 
apply  to  common  carriers  by  railroad,  while  one  judge  of  the 
circuit  court  of  appeals  and  five  justices  of  the  supreme  court 
were  of  opinion  that  the  act  does  so  apply.  If  the  matter  were 
not  foreclosed  by  the  decisions  of  the  supreme  court  it  would 
be  interesting  to  re-open  the  discussion,  for  there  is  much  to  be 
said  in  favor  of  the  proposition  that  congress  did  not  intend  by 
the  anti-trust  act  to  either  amend,  affect  or  supplement  the 
provisions  of  the  interstate  commerce  act;  but  it  is  not  at  all 
likely  that,  considering  the  change  which  has  taken  place  in 
the  court  since  the  decisions  in  the  two  cases  referred  to,'  the 
opinion  of  the  court  will  undergo  any  material  modification 
npon  this  particular  point,  namely,  that  the  act  applies  to  and 
covers  railway  companies.* 

1  United  States  v.  Trans-Missouri  sake  of  argument  that  the  words 
Freight  Ass'n,  suprcu  'every  contract  in  restraint  of  trade,* 

2  United  States  v.  Trans-Missouri  as  used  in  the  act  of  congress  in  ques- 
Freight  Asss'n,  supra;  United  States  tion,  prohibit  all  such  contracts 
T.  Hopkins,  supra.  however   reasonable  they  may  be, 

3  United  States  v.  Trans-Missouri  an d  therefore  that  aU  that  great  body 
Freight  Ass'n,  supra;  United  States  of  contracts  which  are  commonly 
V.  Joint  Traffic  Ass*n  (1896),  171  U.  S.  entered  into  between  individuals  or 
505, 17  Sup.  Ct.  R.  540.  corporations  and  which  promote  and 

*  The  dissenting   opinion  by  Mr.  develop  trade,  and  which  have  been 

Justice  White,  concurred  in  by  Jus-  heretofore  considered  as  lawful,  are 

tices  Field.  Gray  and  Shiras,  contains  no  longer  such;  and  conceding  also 

an  able  and  exhaustive  discussion  of  that  agreements  entered  into  by  as- 

the  question  whether  or  not  the  act  sociations  of  workingmen  to  peace- 

of  1S90  applies  to  railway  companies,  ably  better  their  condition  either  by 

The  discussion  begins  at  page  856  of  obtaining  an  increase  or  preventing 

166  U.  S..  and  the  questions  are  stated  a  decrease  of  wages,  or  by  securing 

as  follows:  '*But  conceding  for  the  a  reduction  in  the  hours  of  labor,  or 
60 
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§  836.  The  Trans-Missouri  Freight  Association  Case, 

A  number  of  western  railroads  formed  a  voluntary  association, 
the  object  of  which  was  to  control  in  certain  respects  all  com- 
petitive traffic  between  any  two  or  more  railways,  members  of 

for  mutually  protecting  each  other  commonly  known  as  the  interstate 
from  unjust  discharge,  or  for  other  commerce  act,  was  a  special  act,  and 
reasonable  purposes,  have  become  it  was  intended  to  regulate  inter- 
unlawful,  it  remains  to  consider  state  commerce  transported  by  rail« 
whether  the  provisions  of  the  act  of  way  carriers.  All  its  provisions  di- 
1890  were  intended  to  apply  to  agree-  rectly  and  expressly  related  to  this 
ments  made  between  carriers  for  subject  The  act  of  1890,  on  the  con- 
tbe  purpose  of  classifying  the  freight  ti-ary,  is  a  general  law,  not  referring 
to  be  by  them  carried,  or  preventing  specifically  to  carriers  of  interstate 
secret  cutting  of  the  published  rates;  commerce.  The  rule  is  that  a  gen- 
in  other  words,  whether  the  terras  era!  will  not  be  held  to  repeal  a  spe- 
cif the  statute  were  intended  to  ap-  cial  statute  unless  there  be  a  clear 
ply  to  contracts  between  carriers  en-  implication  unavoidably  resulting 
tered  into  for  the  purpose  of  securing  from  the  general  law  that  it  was  the 
fairness  in  their  dealings  with  each  intention  that  the  provisions  of  the 
other  and  tending  to  protect  the  pub-  general  law  should  cover  the  subject* 
lie  agent  against  improper  discrim-  matter  previously,  expressly  and 
ination  and  sudden  changes  in  rates,  specifically  provided  for  by  particu- 
To  answer  this  question  involves  de-  lar  legislation.** 
ciding  whether  the  act  relied  upon  The  learned  justice  then  proceeds 
was  intended  to  abrogate  the  provis-  to  lay  down  certain  elementaiy  prin- 
ions  of  the  act  of  congress  of  the  4th  ciples  governing  the  interpretation 
of  February,  1887,  and  the  amend-  of  statutes,  and  reviews  the  debates 
ments  thereto,  commonly  known  as  in  congress  which  preceded  the  adop- 
the  interstate  commerce  act  The  tion  of  the  act,  and  points  out  the 
question  is  not  whether  rail  way  com-  provisions  of  the  interstate  com- 
panies may  not  violate  the  terms  of  merce  act  which,  in  the  opinion  of 
the  statute  of  1890  if  they  do  acts  the  minority  of  the  court,  conflict 
which  it  forbids  and  punishes,  but  with  the  restrictions  of  the  act  of 
whether  that  statute  was  intended  1890  as  interpreted  by  the  majority^ 
to  abrogate  the  power  of  railway  and  then  says:  "Now,  a  considera- 
companies  to  make  contracts  with  tion  of  the  terms  of  the  statute,  I  sub- 
each  other  which  are  either  expressly  mit,  makes  it  clear  that  the  contract 
sanctioned  by  the  interstate  com-  here  sought  to  be  avoided  as  illegal 
merce  act,  or  the  right  to  make  which  is  either  directly  sanctioned  or  im- 
arises  by  reasonable  implication  from  pliedly  authorized  thereby.  That 
the  terms  of  that  act;  that  is  to  say,  the  act  did  not  contemplate  that  the 
not  whether  the  act  of  1890  is  not  relations  of  the  carrier  should  be 
operative  upon  all  persons  and  cor-  confined  to  his  own  line  and  to  busi- 
porations,  but  whether,  being  so  gen-  ness  going  over  such  line  alone  is 
erally  operative,  it  was  intended  to  conclusively  shown  by  the  fact  that 
forbid,  as  in  restraint  of  trade,  all  the  act  specifically  provides  for  joint 
contracts  on  the  subjects  embraced  and  continuous  lines;  in  other  words, 
within  and  controlled  by  the  inter-  for  agreements  between  several  roads 
state  commerce  law.    The  statute,  to  compose  a  joint  lina    That  these 
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the  association,  passing  between  points  in  a  territory  embrac- 
ing practically  the  entire  southwestern  section  of  the  United 
States. 

agreements  are  to  arise  from  con-  line?  What  contract  could  be  made 
tract  is  also  shown  by  the  fact  that  with  safety  for  transportation  over 
the  law  provides  for  the  filing  of  one  of  the  lines  without  taking  into 
such  contracts  with  the  commission,  account  the  rate  of  all  the  others? 
And  it  was  also  contemplated  that  There  certainly  could  be  no  preven- 
the  agreements  should  cover  joint  tion  of  unjust  discrimination  as  to 
rates,  since  it  provides  for  the  mak-  the  persons  and  places  within  a 
ing  of  such  joint  tariffs,  and  for  their  given  territory,  unless  the  rates  of  all 
publication  and  filing  with  the  com-  competing  lines  within  the  territory 
mission.  The  making  of  a  tariff  of  be  considered,  and  the  sudden  change 
this  character  includes  necessarily  of  the  published  rates  of  all  such 
agreements  for  the  classification  of  lines  g^uarded  against  I  do  not  f ur- 
freight,  as  the  freight  classification  ther  elaborate  the  reasons  demon - 
is  the  essential  element  in  the  mak-  strating  that  classification  is  essen- 
ing  up  of  a  rata  That  the  interstate  tial  to  rate  making,  and  that  a  joint 
commerce  rates,  all  of  which  are  rate,  to  be  feasible,  must  consider 
controlled  by  the  provisions  as  to  the  competitive  rates  in  the  same 
reasonableness,  were  not  intended  territory,  since  these  propositions  are 
to  fluctuate  hourly  and  daily,  as  to  me  self-evident,  and  their  correct- 
competition  might  ebb  and  flow,  re-  ness  is  substantiated  by  statements 
suits  from  the  fact  that  the  published  found  in  the  reports  of  the  Interstate 
rates  could  not  be  either  increased  Commerce  Ck>mmission  to  congress, 
or  reduced,  except  after  a  specified  of  which  reports  judicial  notice  may 
timet    It  follows,  then,  that  agree-  be  taken.** 

ments  as  to  reasonable  rates,  and  After  many  references  to  the  re- 
against  their  secret  reduction,  con-  ports  of  the  Interstate  Commerce 
form  exactly  to  the  terms  of  the  Commission  regarding  rates,  compe- 
act  Indeed,  the  authority  to  make  tition  and  harmonious  action  among 
agreements  on  this  subject  not  only  the  railroads,  the  learned  justice 
results  from  the  terms  of  the  act  says:  ''It  is,  I  submit,  therefore  not 
just  referred  to,  but  from  its  manda-  to  be  denied  that  the  agreement  be- 
tory  provisions  forbidding  discrim-  tween  the  carriers,  the  validity  of 
ination  against  or  preference  to  per-  which  is  here  drawn  in  question, 
sons  and  places.  The  argument  that  seeking  to  secure  uniform  classifica- 
these  provisions  referred  to  joint  tion  and  to  prevent  the  undercut- 
lines  alone,  and  not  to  competitive  ting  of  the  published  rates,  even 
lines,  is  without  force,  since  joint  though  such  agreements  be  made 
rates  necessarily  relate  to  and  are  with  competing  as  well  as  joint 
influenced  by  the  rates  on  competi-  lines,  is  in  accord  with  the  plain 
tive  lines.  To  illustrate,  suppose  text  of  the  interstate  commerce 
three  joint  lines  of  railroads  between  act,  and  is  in  harmony  with  the 
Chicago  and  New  York,  each  made  views  of  the  purposes  of  that  law 
up  of  many  roads.  How  could  a  contemporaneously  expressed  to 
joint  rate  be  agreed  on  by  the  roads  congress  by  the  body  immediately 
composing  one  of  these  continuous  charged  with  its  administration,  and 
lines  without  an  ascertamment  of  the  tacitly  approved  by  congress.  But, 
rate  existing  on  the  .ther  continuous  departing  from  a  consideration  of 
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Among  the  material  provisions  of  the  articles  of  the  associa- 
tion were  the  following: 

1.  The  election  of  a  chairman  of  the  organization. 

2.  The  designation  of  one  person  representing  each  railroad, 

the  mere  text,  and  looking  at  the  bidding  changes  of  the  published 
interstate  commerce  act  from  a  rates,  whether  hj  way  of  increase  or 
broader  aspect,  in  order  to  discover  reduction  during  a  limited  time, 
the  intention  of  the  lawmaker  and  To  hold,  then,  the  contract  under 
to  discern  the  evils  which  it  was  in-  consideration  to  be  invalid  when  it 
tended  to  suppress  and  the  remedies  simply  provides  for  uniform  classifi- 
which  it  was  proposed  to  afford  by  cation,  and  seeks  to  prevent  secret 
its  enactment,  it  seems  to  me  very  or  sudden  changes  in  the  published 
clear  that  the  contract  in  question  rates,  would  be  to  avoid  a  contract 
is  in  accord  with  the  act  and  should  covered  by  the  law  and  embodied  in 
not  be  avoided.  It  cannot  be  ques-  its  policy.  It  cannot,  I  think,  be 
tioned  that  the  interstate  commerce  correctly  said  that  whilst  the  avowed 
act  was  intended  by  congress  to  purpose  of  the  contract  in  question 
inaugurate  a  new  policy  for  the  pur-  embraced  only  the  foregoing  objects, 
pose  of  reasonably  controlling  inter-  its  ulterior  intent  was  to  bring  about 
state  commerce  rates  and  the  deal-  results  in  conflict  with  interstate 
ings  of  carriers  with  reference  to  law.  The  answers  to  the  bill  of 
such  rates.  Two  systems  were  nee-  complaint  specially  denied  the  alle- 
essarily  presented:  the  one  a  prohi-  gations  as  to  the  improper  motives 
bition  against  the  exaction  of  all  of  the  parties  to  the  contract,  and 
unreasonable  rates  aud  subject  to  also  expressly  averred  their  lawful 
this  restriction,  allowing  the  hourly  and  innocent  intention.  As  the  case 
and  daily  play  of  untrammeled  com-  was  heard  upon  bill  and  answer,  im- 
petition,  resulting  in  inequality  and  proper  motives  cannot  therefore  be 
discrimination;  the  other  imposing  imputed.  Indeed,  the  opinion  of  the 
a  like  duty  as  to  reasonable  rates,  court  sustains  this  view,  since  it 
and.  whilst  allowing  competition  eliminates  ail  consideration  of  im- 
subject  to  this  limitation,  prevent-  proper  motives  and  holds  that  the 
ing  the  injurious  consequences  aris-  validity  of  the  contract  must  depend 
ing  from  a  constant  and  daily  upon  its  face,  and  deduces  as  a  legal 
change  of  rates  between  connecting  conclusion  from  this  premise  that 
and  competing  lines,  thus  avoiding  the  contract  is  invalid,  because  even 
discrimination  and  preference  as  to  reasonable  contracts  are  emtou)ed 
persons  and  places.  The  second  of  within  the  purview  of  the  act  of 
these  systems  is,  I  submit,  plainly  1890.  To  my  mind  the  judicial  dec- 
the  one  embodied  in  the  interstate  laration  that  carriers  cannot  agree 
commerce  act  At  the  outset  rea-  among  themselves  for  the  purpose  of 
sonable  rates  are  exacted,  and  the  aiding  in  the  enforcement  of  the 
power  to  strike  down  rates  which  provisions  of  the  interstate  com- 
are  unreasonable  is  provided.  In  the  merce  law  will  strike  a  blow  at  the 
subsequent  provisions  discnmina-  beneficial  results  of  that  act,  and 
tion  against  persons  and  against  will  have  a  direct  tendency  to  pro- 
places  to  arise  from  daily  fluctuation  duce  the  preferences  and  discrimi- 
in  rates  is  guarded  against  by  re-  nations  which  it  was  one  of  the 
quiring  publication  of  rates  and  for-  main  objects  of  the  act  to  frustrate. 
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who  should  be  held  personally  responsible  for  rates  on  that 
road,  and  who  shoald  attend  all  regular  meetings,  or  send  a 
substitute,  and  that  the  vote  of  such  representative  or  substi- 
tute should  be  binding  upon  the  railway  company  represented. 

3.  The  appointment  of  a  committee  to  establish  rates,  rules 
and  regulations  on  the  traffic  subject  to  this  association,  and 
to  consider  changes  therein  and  make  rules  for  meeting  the 
competition  of  outside  lines.  The  conclusion  of  this  com- 
mittee, when  unanimous,  was  to  be  effective  if  so  ordered ;  if 
not  unanimous  on  any  particular  question,  such  question  should 
be  referred  to  the  managers  of  the  railroads  who  were  party 
to  the  agreement,  and  if  the  managers  disagreed  the  question 
should  be  arbitrated  in  a  manner  provided. 

4.  The  chairman  should  give  at  least  five  days'  written  no- 
tice, prior  to  each  monthly  meeting,  of  any  proposed  reduction 
in  rates,  or  change  in  rules  or  regulations  governing  freight 
traffic. 

5.  At  each  monthly  meeting  the  association  considered  a 
vote  upon  all  changes  proposed,  of  which  due  notice  had  been 
given,  and  all  parties  were  bound  by  the  decision  of  the  asso- 
ciation, unless  at  the  time  of  the  discussion  the  parties  dissatis- 
fied should  give  the  association  definite  written  notice  that  in 
ten  days  thereafter  they  would  make  some  modification  not- 
withstanding the  vote  of  the  association. 

6.  If  any  member  insisted  upon  a  reduction  of  rate  contrary 
to  the  votes  of  the  majority,  or  if  the  majority  favored  the 
same,  and  if,  in  the  judgment  of  the  majority,  the  rate  so  made 
seriously  affected  the  rates  upon  other  traffic,  then  the  associa- 
tion was  empowered  by  a  majority  vote  to  put  into  effect  cor- 
responding rates  upon  such  other  traffic,  such  rates  to  take 
effect  upon  the  same  day. 

7.  Each  member  might,  at  its  peril,  at  any  time  and  without 
previous  notice,  make  such  rate,  rule  or  regulation  as  might  be 
necessary  to  meet  the  competition  of  transportation  lines  not 
members  of  the  association,  at  the  same  time  giving  notice  to 

The  great  complexity  of  the  subject,  that  a  contract  which  is  supported 
the  numerous  interests  concerned  in  by  the  text  of  the  law  is  invalid,  be- 
lt, the  vast  area  over  which  it  op>  cause,  although  it  is  reasonable  and 
erates.  present  difficulties  enough  just,  it  must  be  considered  as  in  re- 
without,  it  seems  to  me,  its  being  straint  of  trade." 
adTisable  to  add  to  them  by  holding 
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the  chairman  of  its  action;  and  if  the  chairman,  upon  investi- 
gation, decided  that  such  rate  was  not  necessary  to  meet  the 
direct  competition  of  transportation  lines  not  members  of  the 
association  and  so  notified  the  road  making  the  rate,  then  such 
road  was  required  to  immediately  withdraw  such  rate.  Or  if 
at  the  next  meeting  of  the  association  it  should  be  decided  by 
a  two-thirds  vote  that  such  rate  was  not  made  in  good  faith  to 
meet  such  competition,  then  the  offending  member  was  subject 
to  a  penalty  provided. 

8.  All  arrangements  with  connecting  lines  for  division  of 
through  rates  relating  to  traffic  covered  by  the  agreement 
must  be  made  by  authority  of  the  association. 

9.  It  was  made  the  duty  of  the  chairman  to  investigate  all 
apparent  violations  of  the  agreement  and  report  his  findings 
to  the  managers,  who  should  determine  by  majority  vote  what 
penalty,  if  any,  should  be  assessed  against  the  offending  mem- 
ber. 

Without  reciting  the  provisions  at  greater  length/  it  is  ap- 
parent that  the  object  of  the  combination  was  to  affect  inter- 
state commerce,  and  to  lessen  competition  between  the  railways 
who  were  parties  to  the  agreement. 

§  837.  A  bill  was  filled  by  the  United  States  for  the  disso- 
lution of  the  association  and  for  an  injunction  restraining  the 
several  companies  from  carrying  into  effect  the  agreement 
under  which  the  association  was  formed.  The  district  court  * 
dismissed  the  bill,  holding  that  the  agreement  in  question  was 
not  a  combination  or  conspiracy  in  restraint  of  trade  in  viola- 
tion of  the  anti-trust  act.' 

^  They  are  set  out  verbatim  in  58  maintain,  tariffs  and  rates  of  freight 

Fed.  R.  60.  fixed  by  said  association;  and  that 

s  By  Judge  Riner  (1892),  53  Fed.  R.  the  officers  and  agents  of  said  rail- 

440.  way  companies  have,  ever  since  said 

'  Among  the  material  allegations  agreement  took  effect,  refused  to  put 
of  the  bill  were  the  following:  *'It  in  force  reasonable  rates  of  freight, 
is  further  alleged  in  the  bill  that  the  based  upon  the  cost  of  construction 
said  agreement  took  effect  on  the  and  operation  of  their  several  lines 
Ist  day  of  April,  18S9,  and  that  ever  of  railroad  and  other  proper  ele- 
since  that  time  the  said  railway  com-  ments  to  be  considered  in  the  mak- 
panies,  by  reason  of  said  agreement  ing  of  freight  rates;  and  that  the 
and  combination,  and  under  duress  people  engaged  in  trade  and  com- 
of  the  fines  and  penalties  prescribed  merce  within  the  region  of  country 
in  the  articles  of  agreement,  have  put  mentioned  in  said  articles  of  agree- 
in  force  and  maintained,  and  now  ment  are,  by  reason  of  said  oombi- 
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§  838.  The  decision  of  the  district  court  was  based  on  the 
following  propositions : 

1.  The  purpose  of  the  statute  was  to  reach  two  evils:  First, 
contracts,  comlfinations  or  conspiracies  in  restraint  of  trade; 
and  second,  monopolies. 

nation  and  association,  deprived  of  prevent  each  or  any  of  their  associ- 
rates  of  freight,  benefits  and  facili-  ates  in  said  agreement  from  carry- 
ties  which  might  reasonably  be  ex-  ing  freight  and  commodities  in  the 
pected  to  flow  from  free  competition  trade  and  commerce  between  the 
between  said  several  lines  of  trana-  states  and  territories  of  the  United 
portation.  It  is  further  alleged  in  States,  except  at  such  rates  as  shall 
the  bill  that,  notwithstanding  said  be  voluntarily  fixed  by  the  officers 
association  is  in  violation  of  the  act  and  agents  of  each  of  said  roads  act- 
of  congress  of  July  2,  1890,  said  de-  ing  independently  and  separately  in 
fendants,  since  the  date  of  said  act,  its  own  behalf." 
have,  and  stiU  continue  to  maintain.  The  several  companies  who  were 
the  arbitrary  rates  of  freight  fixed  members  ofthe  association  filed  their 
by  the  said  Trans-Missouri  Freight  answers,  some  of  the  averments  and 
Association,  to  the  g^reat  injury  and  admissions  of  which  were  recited  as 
prejudice  of  the  public  and  to  the  follows:  ''They  each  admit  that  they 
people  of  the  United  Statea  Then  are  common  carriers  engaged  in 
follows  the  prayer  that  the  defend-  transporting  persons  and  property 
ants,  and  each  of  them,  be  enjoined  among  the  several  states  and  terri- 
from  further  agreeing,  combining,  tories  of  the  United  States,  and  al* 
c<»ispiring  and  acting  together  to  lege  that,  as  such  common  carriers, 
maintain  rules  and  regulations  for  they  are  subject  to  the  provisions  of 
carrying  freight  upon  their  several  the  act  of  congress  approved  Febru- 
lines  of  railroad,  to  hinder  trade  and  ary  4, 1887,  entitled  'An  act  to  regu- 
commerce  between  the  states  and  late  ^commerce,'  with  the  various 
territories  of  the  United  States;  amendments  thereof  and  additions 
and  that  they  be  enjoined  from  con-  thereto,  and  that  said  act  and  the 
tinning  in  a  combination,  associa-  amendments  constitute  the  system 
tion  or  conspiracy  to  deprive  the  peo-  of  regulation  which  has  been  estab- 
pie  engaged  in  trade  and  commerce  lished  by  congress  for  the  common 
among  the  states  and  territories  of  carriers  subject  to  said  act;  and  they 
the  United  States  of  such  facilities,  deny  that  they  are  subject  to  the  pro- 
rates and  charges  of  freight  and  visions  of  the  act  of  congress  entitled 
transportation  as  wiU  be  attained  by  *An  act  to  protect  trade  and  corn- 
free  and  unrestrained  competition  merce  against  imlawful  restraints 
between  said  several  lines  of  rail-  and  monopolies,'  approved  July  2. 
road;  and  that  said  defendants  be  1890.  Further  answering,  the  def end- 
enjoined  from  agreeing,  combining,  ants  admit  that  they  severally  own, 
conspiring  and  acting  together  to  control  and  operate  separate  and  dis- 
monopolize  or  attempting  to  monop-  tinct  lines  of  mlroad  fitted  up  for 
olize  freight  traffic  in  the  states  and  carrying  on  business  as  common  car- 
territories  of  the  United  States,  and  riers  of  freight,  independently  and 
that  all  and  each  of  them  be  en-  disconnectedly  with  each  other,  ex- 
joined  from  agreeing,  combining,  cept  that  common  interest  exists  be- 
conspiring  and  acting  together  to  tween    certain    of   the    companies 
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2.  A  contract  is  not  in  restraint  of  trade  unless  it  is  publicly 

oppressive  and  its  restrictions  are  broader  than  are  necessary 

for  the  legitimate  protection  of  the  party  to  be  benefited 
thereby. 

named  in  the  answer.    It  is  further  munication,  to  the  end  that  the  pub- 
admitted  by  the  defendants  that  the  lie  and  people  engaged  in  trade  and 
lines  of  road  mentioned  in  the  bill  commerce  throughout  said  region  of 
are  lines  of  transportation  and  com-  country  might  have  the  facilities  af- 
munication  engaged  in  freight  traf-  forded  by  railways  in  communica- 
fio  between  and  among  the  states  tion  with  each  other,  and  with  other 
and  territories  of  the  United  States,  portions  of  the  United  States,  and 
and  are  through  lines  for   freight  with  the  world,  and  denied  that  they 
traffic  in  that  region  of  country  lying  were  granted  for  any  other  purpose, 
west  of  the  Mississippi  and  Missouri  Defendants  further  admit  the  forma- 
rivers  and  east  of  the  Pacific  ocean,  tion,  on  or  about  March  15, 1889,  of 
but  deny  that  they  are  the  only  such  the  voluntary  association  described 
lines,  and  allege  that  there  are  sev-  in   the    bill   as   the  TranchMissouri 
eral  others,  naming  them.    It  is  fur-  Freight   Association.     Further  an- 
ther admitted  that  prior  to  the  or-  swering,  defendants  deny  that  they 
ganization  of  the  freight  association  were  not  content  with  rates  pre- 
the  defendants  furnished  to  the  pub-  vailing  at  the  date  of  agreement; 
lie,  and  persons  engaged  in  trade,  they  deny  any  intent  to  unjustly  in- 
traffic  and  commerce  between  the  crease  rates,  and  deny  that  said  agree- 
several  states  and  territories  of  the  ment  destroyed,  prevented   or  ille- 
United  States  and  countries  named  gaily  limited  or  influenced  competi- 
in  the  bill,  separate,  distinct  and  com*  tion ;  they  deny  that  arbitrary  rates 
petitive  lines  of  transportation  and  have  been  fixed  or  charged;  they 
communication,  and  allege  that  they  deny  tliat  rates  have  been  increased, 
still  continue  to  do  sa    It  is  further  or  that  the  efifect  of  free  competition 
admitted  that  some  of  the  roads  men-  has  been  counteracted;   they  deny 
tioned  in  the  bill  received  aid  by  land  any    purpose  in  the  formation   of 
grants  from  the  United  States,  and  said  association  to  monopolize  the 
others  received  aid  from  the  states  freight  traffic  or  commerce  between 
and  territories  by  loans  of  credits,  the  states  and  territories  within  the 
donations  of  depot  sites  and  right  of  region  mentioned  in  the   bill,  and 
way,  and  in  a  few  cases  by  invest-  deny  that  the  said  agreement  is  in 
ments  of  money,  and  the  people  of  any  respect  the  unlawful  result  of 
the  said  states  and  territories,  to  a  any  confederation  or  conspiracy.  .  .  . 
limited  extent,  made  investments  in  The  defendants  admit  that  the  chair- 
the  stocks  and  bonds  in  some  of  said  man  of  the  association  is  authorized 
railroads,  while  other  of  the  lines  to  investigate  rate  cutting,  and  that 
mentioned  in  the  bill  were  almost  the  articles   of  agreement  provide 
entirely  constructed  by  capital  fur-  that  he  may  assess  fines  for  violations 
nished  by  non-i'esidents  of  said  re-  thereof,  but  allege  tliat  no  attempt 
gion.  It  is  further  admitted  that  the  has  been  made  to  enforce  the  ooUec- 
purpose  of  said  land  grants,  loans,  tion  of  fines  since  1890.    Further  an- 
donations  and  investments  was  to  swering,  the  defendants  allege  that 
obtain  the  construction  of  competi-  the  principal  object  of  the  associa- 
tive lines  of  transportation  and  com-  tion  is  to  establish  reasonable  rates^ 
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3.  Contracts  which  have  a  direct  tendency  to  prevent  healthy- 
competition  are  detrimental  to  the  public  and  therefore  void ; 
but  when  contracts  simply  prevent  unhealthy  competition  and 
yet  at  the  same  time  furnish  the  public  with  adequate  facilities 
at  fixed  and  reasonable  prices,  and  are  made  only  for  the  pur- 
pose of  averting  ruin,  the  contract  is  lawful. 

4.  The  rule  of  law  which  recognizes  the  rights  of  the  public 
to  the  benefit  of  healthy  competition,  and  that  equal  facilities 
and  reasonable  rates  shall  be  secured  to  all,  does  not  condemn 
a  contract  between  railway  companies  operating  cpmpeting 
lines,  which  is  made  for  the  sole  purpose  of  preventing  strife 
and  financial  ruin,  so  long  as  the  purpose  and  effect  of  such 
agreement  is  not  to  deprive  the  public  of  its  right  to  adequate 
facilities. and  fixed  and  reasonable  prices.  On  the  contrary, 
such  agreements  are  to  be  upheld  for  the  reason  that  they  bene- 

rales  and  regulations  on  aU  freight  association.  It  is  admitted  by  the 
traffic,  and  the  maintenance  of  such  answer  that  this  agreement  took  ef- 
rates  until  changed  in  the  manner  feet  April  1,  1880,  and  that  it  has 
provided  by  law.  It  is  farther  al-  since  remained  operative,  and  that 
leged  that  the  agreement  was  filed  the  rates,  rules  and  regulations  prop- 
with  the  Interstate  Commerce  Com-  erly  Rxed  and  established  from  time 
mission,  as  required  by  section  6  of  to  time,  under  said  agreement,  have 
the  act  of  February  4,  1887.  Defend-  been  put  into  effect  and  maintained 
ants  further  allege  that  it  is  not  the  in  conformity  to  law;. but  it  is  denied 
purpose  of  the  association  to  prevent  that  by  reason  of  said  agreement,  or 
members  from  reducing  rates  or  under  duress  of  fines  and  penalties 
changing  the  rules  or  regulations  or  otherwise,  the  defendants  have 
fixed  by  the  association,  and  that  by  refused  to  establish  and  maintain 
the  terms  of  the  agreement  each  just  and  reasonable  rates,  and  it  is 
member  may  do  so;  the  preliminary  alleged  that  the  object  of  the  asso- 
requirement  being  that  the  proposed  elation  at  all  times  has  been  and  is 
change  shaU  be  voted  upon  at  the  to  establish  all  rates,  rules  and  regu- 
meeting  of  the  association,  after  lations  upon  a  just  and  reasonable 
which,  if  the  proposal  is  not  agreed  basis,  and  to  avoid  unjust  discrimina- 
tor the  line  making  the  proposal  can  tion  and  undue  preferenca  The  an- 
niake  such  reduced  rate  notwith-  swer  further  denies  that  shippers  of 
standing  the  objection  of  the  other  the  public  are  in  any  way  oppressed 
lines.  That  the  purpose  of  this  pro-  or  injured  by  reason  of  the  rates 
vision  is  to  afford  opportunity  for  the  fixed  by  the  association,  but,  on  the 
consideration  of  the  reasonableness  contrary,  it  is  alleged  that  the  agree- 
of  any  proposed  rate,  rule  or  regula-  ment  and  the  association  established 
tion  by  all  lines  interested,  and  an  under  it  have  been  beneficial  to  the 
iaterchange  of  views  on  the  effect  of  patrons  of  the  defendant  railway 
such  reduction;  and  that  reductions  lines  composing  the  association,  and 
of  rates  have  been  made  in  many  in-  the  public  at  large.*' 
stances  through  said  process  by  said 
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fit  the  public  by  preventing  unjast  discrimination  among  ship- 
pers and  by  providing  equal  facilities  for  interchange  of  traffic, 
thus  avoiding  many  of  the  unfair  and  unjust  results  which  often 
follow  unrestricted  competition  of  railway  companies. 

§  839.  Applying  the  foregoing  conclusions  to  the  facts  in 
the  case  at  bar,  the  district  court  held  that  the  agreement  in 
question  was  not  unlawful.  "  The  allegation  of  fact  in  the  an- 
swer (which  is  to  be  taken  as  true)  is  that  the  object  and  pur- 
pose of  the  agreement  and  the  formation  of  the  association 
thereunder  was  to  maintain  just  and  reasonable  rates  and  to 
prevent  unjust  discriminations,  in  compliance  with  the  terms 
of  the  act  regulating  commerce,  by  furnishing  equal  facilities 
for  the  interchange  of  traffic  between  the  several  lines.  How, 
then,  can  it  be  said  that  the  public  is  injuriously  affected  by 
this  agreement  ?  The  rates  or  charges  are  uniform  and  rea- 
sonable and  unjust  discriminations  are  prohibited.  Equal  fa- 
cilities for  the  interchange  of  traffic  are  provided  for;  hence 
no  right  to  which  the  public  is  entitled  is  violated.  The  term 
•^  competition '  must  not  be  construed  to  apply  solely  to  the 
question  of  rates.  There  are  many  other  considerations  in- 
cluded within  the  term.  There  maybe  very  active  competi- 
tion between  these  railway  lines  outside  of  the  question  of 
rates,  viz.:  by  offering  to  the  public  advantages  in  the  matter 
of  equipment,  facilities  at  feeding-stations  for  the  proper  care 
of  live-stock,  shortening  the  time,  and  in  many  other  ways  the 
most  active  competition  may  prevail,  all  of  which  the  public 
receives  the  benefit  of;  and  so  long  as  the  rate  charged  is  fair 

• 

and  reasonable,  as  stated  in  the  answer,  which  must  be  con- 
strued to  mean  no  more  than  a  fair  compensation  to  the  carrier 
for  the  service  performed,  the  public  cannot  complain." 

§  840,  Kegarding  the  contention  that  the  association  tended 
to  the  monopolization  of  trade  and  commerce,  and  for  that 
reason  was  in  violation  of  the  second  section  of  the  anti-trust 
act,  the  district  court,  after  referring  to  the  definitions  of  mo- 
nopoly, said:  "While  it  is  undoubtedly  true  that  these  railroad 
companies  perform  quasi-public  functions,  and  for  that  reason 
owe  certain  duties  to  the  public,  yet,  after  a  careful  examina- 
tion of  this  contract,  I  must  confess  that  I  have  been  unable 
to  discover  in  it  a  single  clement  of  a  monopoly,  especially  as 
defined  at  common  law.    While  it  is  true  that  the  public  are 
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entitled  to  adequate  facilities,  they  are  entitled  to  just  that,  and 
no  more ;  and  the  allegation  of  the  answer  is  that  this  was  the 
very  purpose  of  the  contract.  In  view  of  this  allegation — which 
is  to  be  taken  as  true  in  this  case, —  I  do  not  see  how  it  can  be 
said  that  the  contract  tends  to  create  a  monopoly  when,  by  its 
very  terms,  everything  to  which  the  public  is  entitled  is  pro- 
vided for,  and  the  public  interest  fully  protected.  But  it  is 
urged  by  counsel  for  the  government  that  this  should  be  held 
to  be  a  contract  tending  to  monopolize  trade  and  commerce, 
for  the  reason  that  its  tendency  is  to  prevent  free  and  unre- 
stricted competition.  What  I  have  said  in  reference  to  com- 
petition in  discussing  contracts  in  restraint  of  trade  is  equally 
applicable  here.  My  own  view  is  that  the  contention  of  coun- 
sel is  altogether  too  broad.  The  public  is  not  entitled  to  free 
and  unrestricted  competition,  but  what  it  is  entitled  to  is  fair 
and  healthy  competition;  and  I  see  nothing  in  this  contract 
which  necessarily  tends  to  interfere  with  that  right.'* 

§  841.  The  court  also  took  the  view  that  the  anti-trust  act 
did  not  include  combinations  or  agreements  among  railway 
companies,  for  the  reason  that  the  interstate  commerce  act  of 
1887  was  a  complete  and  comprehensive  code  regarding  rail- 
way regulation,  and  the  court  did  not  think  that  congress  in- 
tended to  embrace  railway  companies  within  the  anti-trust  law.^ 

i"The  whole  subject  relating  to  of  congress  to  remedy  a  very  differ- 
common  carriers  bad  abready  been  ent  evil  tben  existing.  A  number  of 
carefully  provided  for  by  the  act  of  combinations  in  the  form  of  trusts 
February  4, 1887,  and  a  commission  and  conspiracies  in  restraint  of  trade 
appointed,  whose  duty  it  was  to  soe  had  sprung  up  in  the  country  which 
to  it  that  the  carriers  subject  to  that  were  dangerous  to  its^  commercial  in- 
act  CiOmplied  with  its  requirements,  terests;  for  example,  the  steel  trust, 
with  power  to  the  courts,  when  neo-  cordage  trust,  the  whisky  trust,  the 
essary,  to  enforce  its  provisions;  Standard  oil  trust,  dressed-beef  trust, 
hence  it  is  but  reasonable  to  presume  the  school-book  trust,  the  gas  trust, 
that  if  congress  had  considered  any-  and  numerous  other  trusts  and  corn- 
thing  in  addition  necessary  for  the  binations,  which  threatened  to  de- 
proper  regulations  and  control  of  stroy  the  commercial  and  industrial 
these  carriers,  it  would  have  pro-  prosperity  of  the  country.  Tliese 
vided  for  it  by  an  amendment  of  trusts  assumed  the  control  of  the 
that  act,  instead  of  including  it  in  a  various  corporations  entering  into 
general  statute,  some  of  the  provis-  them,  directing  which  of  the  con- 
ions  of  which  would  necessarily  con-  stituent  members  of  the  trust  should 
^ct  with  the  legislation  then  in  force  continue  operationsand  which  should 
npon  a  subject  which  had  already  cease  doing  business;  how  much  busi- 
received  the  special  consideration  of  ness  should  be  transacted  by  each, 
congreB&  I  think  it  was  the  purpose  what  prices  should  be  charged  for 
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§  842.  The  circuit  court  of  appeals  affirmed  the  decision  of 
the  district  court.*  The  conclusions  of  the  circuit  court  of  ap- 
peals may  be  summarized  as  follows: 

1.  Contracts  between  competing  carriers,  commonly  termed 
"  pooling  contracts,"  to  divide  their  earnings  in  fixed  propor- 
tions, have  long  been  held  void  as  against  public  policy.  Such 
contracts  not  only  restricted  but  destroyed  competition. 

2.  The  interstate  comtnerce  act  prohibited  contracts  for  the 
pooling  of  freights  of  different  competing  railroads,  thereby 
prohibiting  contracts  that  destroyed  competition ;  but  it  did  not 
prohibit  all  contracts  that  in  any  way  restricted  or  regulated 
competition. 

3.  Passing  to  the  consideration  of  the  anti-trust  act  the  court 
laid  down  three  rules  of  construction  to  be  applied  in  interpret- 
ing the  act:  ^^(a)  It  must  be  read  in  the  light  of  all  general 
laws  upon  the  same  subject  in  force  at  the  time  of  the  passage 
of  the  act.  (b)  Where  words  have  acquired  a  well  understood 
meaning  by  judicial  interpretation,  it  is  to  be  presumed  that 
they  are  used  in  that  sense  in  a  subsequent  statute,  unless  the 
contrary  clearly  appears,  (c)  Where  congress  creates  an  offense, 
and  uses  common-law  terms,  the  courts  may  properly  look  to 
that  body  of  jurisprudence  for  the  true  meaning  of  the  terms 
used,  and,  if  it  is  a  common-law  offense,  for  the  definition  of 
the  offense  if  it  is  not  clearly  defined  in  the  act  adopting  or 
creating  it."* 

4.  Congress  intended  to  legislate  against  only  contracts  in 
restraint  of  trade  which  were  theretofore  illegal. 

5.  Among  agreements  which  were  illegal  at  the  time  of  the 
passing  of  the  act  were  contracts  or  combinations  of  producers 
or  dealers  in  necessaries  of  life  to  restrict  or  monopolize  the 
supply  or  enhance  the  price,  also  pooling  contracts  or  combina- 
tions between  such  producers  or  dealers  to  divide  their  products 

their  product,  and  in  fact  had  the  Freight  Ass'n  (1893),  58  Fed.  R.  58, 

power  to  direct  every  detail  of  the  Shiras,  J.,  dissenting, 

business  of  every  corporation  form-  ^citing  United  States  v.  Armstrong 

ing  the  trust     It  was  to  combina-  (1855),  2  Curt  446;  United  States  ▼. 

tions  and  conspiracies  of  this  sort  Coppersmith  (1880),  4  Fed.  R  198; 

tliat  the  act  of  July  2,  1890,  was  di-  In  i-e  Qreene  (1892),  52  Fed  R  104; 

rected."     United    States   v.   Trans-  McCool  v.  Smith  (1861),  1  Black,  459, 

Missouri  Freight  Ass*n  (1892),  58  Fed.  469;  McDonald  v.  Hovey  et  al.  (1884)^ 

R  440.  110  U.  a  619,  628,  4  Sup.  Ct  R  142. 
'  United  States  v.  Trans-Missouri 
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in  certain  fixed  proportions,  and  pooling  contracts  or  combina- 
tions between  competing  common  carriers;  also  combinations 
among  employers  or  among  workmen  to  establish  certain  prices 
for  labor  or  services  whenever  the  associations  based  upon  con- 
tracts interfere  with  the  freedom  of  those  who  are  not  parties 
to  the  agreement,  or  whenever  such  association  undertakes  to 
prevent  parties  who  are  not  members  from  using  their  property 
or  their  labor  as  they  see  fit. 

6.  The  main  purpose  of  contracts  in  restraint  of  trade  which 
are  unlawful  is  not  simply  to  regulate  but  to  suppress  com- 
petition, and  there  is  a  wide  difference  between  such  contracts 
and  those  the  purpose  of  which  is  to  so  regulate  competition 
that  it  may  be  fair,  open  and  healthy,  and  it  does  not  follow 
that  contracts  of  the  latter  class  illegally  restrain  trade  because 
those  of  the  former  class  do.* 

7.  At  the  time  the  anti-trust  act  was  passed,  the  rule  had  be- 
come firmly  established  in  both  England  and  the  United  States 
that  the  validity  of  contracts  in  restraint  of  trade  was  to  be 
determined  by  the  reasonableness  of  the  restriction;  if  the 
main  purpose  or  inevitable  effect  of  the  contract  was  to  sup- 
press competition  or  create  a  monopoly  it  was  illegal;  but  con- 
tracts made  for  a  lawful  purpose,  and  which  imposed  no  greater 
restraint  upon  trade  than  the  interest  of  the  favored  party  re- 
quired, are  uniformly  sustained. 

1  After  an  exhaustive  review  of  the  tario  Salt  Ca  v.  Merchants'  Salt  Ca 
authorities  the  court  said:  *'If  fur-  (1871),  18  Grant  Ch.  540;  Mallan  y. 
ther  authority  is  wanted  for  the  May  (1843),  11  Mees.  &  W.  652;  Whit- 
proposition  that  it  is  not  the  exist-  taker  v.  Howe  (1841),  3  Beav.  383; 
ence  of  the  restriction  of  competi-  Kellogg  y.  Larkin  (1851),  8  Pin.  123, 
tion,  but  the  reasonableness  of  that  150;  Beal  y.  Chase  et  al  (1871),  81 
restriction,  that  is  the  test  of  the  Mich.  490:  Skrainka  y.  Scharring- 
yalidity  of  contracts  that  are  claimed  hausen  (1880),  8  Ma  App.  522,  525; 
to  be  in  restraint  of  trade,  it  wiU  be  Wiggins  Ferry  Co.  y.  Chicago  &  A. 
found  in  Fowle  y.  Parke  (1889  >,  131  R.  Ca  (1881),  73  Mo.  389;  Gloucester 
TJ.  S.  88,  9  Sup.  Ct  R.  658t  Gibbs  y.  Isinglass  &  Glue  Co.  y.  Russia  Cllement 
Consolidated  Gas  <Ja  (1889),  130  U.  S.  Ca  (1891 ),  154  Mass.  92,  27  N.  R  R. 
396,  9  Sup.  Ct  R.  553;  In  re  Greene  1005;  Watertown  Thermometer  Ca 
(1892),  52  Fed.  R.  104, 118;  Horner  y.  y.  Pool  (1889),  51  Hun,  157,  4  N.  Y. 
Graves  (1881),  7  Bing.  735,  743;  Hub-  Supp.  861;  Masters  Stevedores'  Ass'n 
bard  y.  Miller  (1873),  27  Mich.  15;  y.  Walsh  (1867),  2  Daly,  1;  Hodge  y. 
Rousillon  y.  Rousillon  (1880),  14  Ch.  Sloan  (1887),  107  N.  Y.  244, 17  N.  E.  R 
Div.  351 ;  Leather  Cloth  Ca  y.  Lorsont  335;  Brown  y.  Rounsavell  (1875),  78 
(1869),  L.  R  9  F^.  345:  Wickens  y.  111.589;  Jones  y.  Clifford's  Ex'r  (1854), 
Evans  (1829),  3  Younge  &  J.  318;  On-  5  Fla.  510. 
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8.  The  anti-trust  act  is  a  criminal  statute  and  should  not  be 
so  construed  as  to  subject  persons  to  the  penalties  thereby  im- 
posed, unless  the  contract  complained  of  is  one  that  is  clearly 
within  the  provisions  of  the  statute. 

§  843.  The  court  proceeded  to  discuss  the  contract  before  it 
in  the  light  of  the  foregoing  propositions:  "It  is  obvious  at  a 
glance  that  this  agreement  is  not  affected  by  any  of  the  vices 
of  an  ordinary  pooling  contract.  The  income  of  each  member 
of  the  association  under  the  terms  of  the  agreement  is  still 
measured  by  the  amount  of  freight  and  the  number  of  passen- 
gers it  carries,  and  it  is  still  to  the  interest  of  each  member  of 
the  association  to  make  that  patronage  as  great  as  possible,  by 
affording  the  public  superior  facilities  for  safe,  speedy  and  con- 
venient transportation.  Under  the  operation  of  the  agreement 
each  company  must  still  compete  with  its  associate  members  in 
the  character  of  its  road-bed,  quality  of  its  equipments,  length 
of  route,  convenience  of  its  terminal  facilities,  and  in  the  effi- 
ciency of  its  management,  for  all  these  considerations  will  nec- 
essarily have  a  marked  influence  upon  the  amount  of  its  pa- 
tronage. In  other  of  its  features,  also,  the  contract  is  not  subject 
to  criticism.  In  these  days,  when  persons  engaged  in  many 
other  callings  and  avocations  are  in  the  habit  of  meeting  at 
intervals,,  as  associations,  for  the  purpose  of  cultivating  more 
friendly  relations  and  establishing  regulations  conducive  to  the 
general  welfare  of  the  trade,  it  is  difficult  to  see  upon  what  just 
grounds  representatives  of  railway  companies  can  be  denied 
the  right  of  forming  associations  for  the  purpose  of  friendly 
conference  and  to  formulate  rules  and  regulations  to  govern 
railway  traffic.  The  fact  that  the  business  of  railway  companies 
is  irretrievably  interwoven,  that  they  interchange  cars  and 
traffic,  that  they  act  as  agents  for  each  other  in  the  delivery 
and  receipt  of  freight,  and  in  paying  and  collecting  freight 
charges,  and  that  commodities  receivednfor  freight  transporta- 
tion generally  pass  through  the  hands  of  several  carriers,  ren- 
ders it  of  vital  importance  to  the  public  that  uniform  rules  and 
regulations  governing  railway  traffic  should  be  framed  by  those 
who  have  a  practical  acquaintance  with  the  subject,  and  that 
they  should  be  promulgated  and  faithfully  observed.  The  ad- 
visability of  establishing  such  rules  and  regulations  in  the  mode 
above  indicated,  particularly  for  the  uniform  classification  of 
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freight,  has  been  frequently  pointed  out  in  the  reports  of  the 
Interstate  Commerce  Commission.  Indeed,  the  benefits  that 
would  result  from  uniform  rules  and  regulations,  and  from 
uniformity  in  the  classification  of  freight,  seem  to  us  so  obvious 
that  we  need  not  stop  to  enumerate  them.  We  ar6  of  the  opin- 
ion, therefore,  that  the  stipulations  of  this  agreement,  enjoining 
a  monthly  conference  between  representatives  of  the  various 
members  of  the  association,  and  the  appointment  of  a  commit^ 
tee  to  formulate  rules  and  regulations  governing  the  traffio 
embraced  by  the  agreement,  are  not  only  not  opposed  to  public 
policy,  but,  if  faithfully  carried  out,  will  tend  to  promote  the 
public  interests.  It  is  also  obvious,  we  think,  that  the  stipula- 
tion requiring  five  days*  written  notice  of  a  proposed  reduction 
in  the  rates  does  not,  in  and  of  itself,  render  the  contract  un- 
lawful. It  is  certain  that  a  contract  not  to  reduce  established 
rates  without  a  public  notice  of  three  days,  and  not  to  increase 
them  without  a  notice  of  ten  days,  would  not  be  against  publie 
policy,  because  the  interstate  commerce  act  has  prohibited  such 
changes  with  less  notice.  The  plain  object  of  this  provision 
was  to  prevent  competitors  from  resorting  to  secret,  unfair  and 
ruinous  methods  of  warfare,  to  make  competition  fair  and  open^ 
and  to  enable  shippers  to  modify  their  actions  to  suit  the  com- 
ing changes.  There  is  no  purpose  of  the  provision,  or  of  the 
policy  Chat  dictated  it,  that  would  not  be  as  well,  if  not  better, 
served  by  a  notice  of  fifteen  or  fprty  days,  as  one  of  three  days. 
But  it  is  urged  that  the  contract  in  question  restrains  coxnpeti- 
tion  in  rates  and  is  therefore  unlawful.  That  it  does  have  some 
tendency  to  check  competition  in  that  respect  will  not  be  de- 
nied; but  that  the  restraint  imposed  is  slight,  that  there  is 
abundant  room  within  the  terms  of  the  agreement  for  the  play 
of  all  the  healthy  forces  of  competition,  and  that  it  has  a  pro- 
nounced tendency  to  prevent  sudden  and  violent  fluctuations 
in  rates,  commonly  termed '  rate  wars,'  seems  to  us  to  be  equally 
manifest.  It  is  not  reasonable  to  suppose  that  any  member  of 
the  association,  which,  by  virtue  of  the  situation,  can  really 
afford  to  transport  freight  or  passengers  between  any  two  com- 
petitive points  for  a  substantially  less  sum  than  its  competitors, 
will  be  likely  to  forego  the  advantage  that  its  situation  gives 
it,  even  under  the  operation  of  the  agreement.  It  is  much 
more  probable  that  under  the  operation  of  the  agreement,  as 
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under  the  influence  of  free  competition,  the  rates  between  com- 
petitive points  will  be  largely,  if  not  entirely,  based  upon  a 
rate  which  the  road  having  the  shortest  line  and  best  facilities 
esteems  fair  and  reasonable  compensation.  It  will  be  observed 
that  under  the  terms  of  the  agreement  no  member  of  the  asso- 
ciation has  bound  itself  to  be  governed  by  a  rate  fixed  by  a  vote 
of  the  majority  for  a  longer  period  than  ten  days  after  the 
monthly  meeting  next  succeeding  its  notification  of  a  proposed 
change  in  rates;  and  for  that  reason  the  limitation  imposed  by 
the  contract  upon  the  right  of  a  member  of  the  association  to 
adopt  such  a  rate  as  it  sees  fit  is  very  slight,  and  the  power 
reposed  in  the  association  is  correspondingly  small.  We  fail 
to  see,  therefore,  that  the  natural  or  probable  effect  of  this 
contract  will  be  to  sensibly  raise  either  freight  or  passenger 
rates  above  the  level  which  they  would  attain  under  the  influ- 
ence of  what  is  termed  *  unrestricted  competition.'  On  the 
other  hand,  it  seems  highly  probable  that  the  contract  in  ques- 
tion will  prevent  sudden  and  violent  fluctuations  in  freight 
rates,  such  as  often  upset  the  business  calculations  of  entire 
communities,  and  that  this  was  one  of  the  main  reasons  which 
led  to  the  formation  of  the  association.  We  are  also  persuaded 
that  it  will  have  a  sensible  tendency  to  induce  a  more  uniform 
system  of  classification  throughout  the  great  region  where  the 
association  operates,  and  also  to  induce  t]^e  establishment  of  a 
more  perfect  code  of  rules  and  regulations  governing  freight 
traffic.  It  may  also  tend  to  prevent  stealthy,  secret  and  unfair 
methods  of  warfare,  and  to  make  the  strife  for  patronage  among 
the  members  of  the  association  open,  fair  and  honorable.  All 
of  these  are  objects  that  are  in  line  with  the  true  spirit  of  the 
interstate  commerce  act  and  an  intelligent  public  policy.  The 
result  is  that  this  contract,  in  view  of  all  the  circumstances  of 
the  case  and  the  situation  of  the  parties  thereto,  does  not  im- 
pose such  unreasonable  restraints  on  competition  as  will  war- 
rant us  in  holding  that  it  is  one  of  those  contracts  or  conspir- 
acies in  restraint  of  trkde  and  commerce  among  the  several 
states  which  fall  within  the  inhibition  of  the  anti-trust  act."^ 

1  Regarding   the  contention  that  any    monopoly    of    trade,   or  any 

the  agreement  established  a  monop-  att-empt  to  monopolize  trade,  within 

oly  contrary  to  the  provisions  of  the  the  meaning  of  that  act,  evidenced 

act,  the  court  said:    "Nor  is  there  by  this  contract    So  far  as  can  be 
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§  844. In  the  supreme  court.— In  reversing  both  the 

district  and  the  circuit  court  of  appeals,  the  supreiQe  court 
stated  the  questions  before  it  as  follows:  ^ 

First.  Does  the  anti-trust  act  apply  to  and  cover  common 
carriers  by  railroad ;  and  if  so, 

Second.  Does  the  agreement  in  question  violate  any  provis- 
ion of  that  act? 

On  both  these  questions  the  supreme  court  divided,  five  jus- 
tices holding  that  the  anti-trust  act  applies  to  and  covers  com- 
mon carriers  by  railroad,  and  four  holding  that  it  does  not. 
The  majority  also  held  that  the  agreement  in  question  was  in 
violation  of  the  provisions  of  the  act,  while  the  minority  was 
decidedly  of  the  opinion  that  it  was  not. 

learned  from  it,  the  association  has  higher  right  or  greater  power  than 
never  intended  to  have,  and  never  it  had  before  the  contract  was  made, 
has  had  or  attempted  to  have,  any  but  simply  reserved  to  each  the  priv- 
trade.  It  has  not  held  or  attempted  Uege  of  exercising  itfl  original  right 
to  obtain  or  hold  any  property  to  meet  competition  without  giving 
except  the  moneys  necessary  for  the  the  fifteen  days*  notice  in  case  of  a 
bare  expenses  required  to  pay  its  of-  warfare  upon  it  by  a  non-member, 
fleers  and  employees.  It  has  been  A  monopoly  of  trade  embraces  two 
and  is  a  mere  adviser  with  its  mem-  essential  elements:  (1)  the  acquisi- 
bers  upon  disputed  questions  sub-  tion  of  an  exclusive  right  to,  or  the 
mitted  by  the  contract  to  its  con-  exclusive  control  of,  that  trade;  and 
sideration.  So  far  as  can  be  learned  (2)  the  exclusion  of  aU  others  from 
from  the  contract,  each  member  of  that  right  and  control  There  is 
the  association  is  striving  with  every  nothing  in  this  contract  indicating 
other  in  its  territory,  whether  a  any  purpose  or  attempt  to  obtain 
member  of  the  association  or  not,  to  such  a  monopoly.  The  great  trans- 
divert  from  the  latter  and  gather  to  portation  systems  of  the  Great  North- 
itself  all  possible  trade.  There  are  ern  Railway  Company,  the  Northern 
provisions  in  the  contract  that  the  Pacific  Railroad  Company,  the  South- 
chairman  may  authorize  members  ern  Pacific  Railroad  Company  and 
to  meet  the  rates  of  competitors  who  the  Texas  Pacific  Railroad  Company 
are  not  members  of  the  association,  were  operated  in  the  region  subject 
and  that  any  member  may  meet  the  to  the  regulation  of  this  association, 
rates  of  such  a  competitor  at  its  but  none  of  these  companies  were 
peril;  but  these  provisions  were  neo-  members  of  it;  and,  even  if  they  had 
essary  for  the  protection  of  members  been,  there  would  still  have  been  no 
of  the  association  against  the  attacks  evidence  of  any  attempt  to  monopo- 
of  non-members.  Without  such  pro-  lize  trade  here,  because  each  mem- 
visions  unreasonably  low  rates  estab-  ber  is  left  to  compete  with  every 
lished  by  the  latter  would  draw  other  for  its  share  of  the  traffia  In 
away  the  business  of  the  members,  re  Greene,  58  Fed.  R  104,  115." 
and  deprive  them  of  the  opportunity  ^  United  States  v.  Trans-Missouri 
to  compete  on  equal  terma  These  Freight  Ass'n  (1896),  166  U.  S.  290, 17 
provisions  give  no  company  any  Sup.  Ct  R  540. 
61 
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The  majority  of  the  court  reached  the  conclusion  that  the 
anti-trust  act  applies  to  and  covers  common  carriers  by  rail* 
road  along  the  following  line: 

1.  The  language  of  the  act  includes  every  contract,  combi- 
nation or  conspiracy  in  restraint  of  trade  or  commerce  among 
the  several  states  or  with  foreign  nations. 

2.  Therefore,  a  contract  that  is  in  restraint  of  trade  or  com- 
merce amoQg  the  several  states  or  with  foreign  nations  is  pro- 
hibited by  the  act,  even  though  such  contract  is  entered  inta 
between  competing  common  carriers  by  railroad. 

3.  If  such  agreement  does,  as  a  matter  of  fact,  restrain  trade 
or  commerce  among  the  several  states  or  with  foreign  nations, 
it  is  prohibited  by  the  statute. 

4.  All  who  are  engaged  in  the  transportation  of  persons  and 
property  from  one  state  to  another  are  engaged  in  interstate 
commerce,  and  if  such  parties  enter  into  agreements  in  regard 
to  the  compensation  to  be  secured  for  the  transportation  of 
persons  or  property,  such  agreements  certainly  relate  to  and 
afFect  interstate  commerce  and  may,  more  or  less,  restrain  it. 

The  foregoing  propositions  leave  open  for  investigation  and 
determination  in  each  case  presented  the  question  of  fact 
whether  the  particular  agreement,  combination  or  conspiracy 
involved  does,  as  a  matter  of  fact,  restrain  interstate  trade  or 
commerce. 

Begarding  this  question  the  court  said:  ^^The  conclusion 
which  we  have  drawn  from  the  examination  above  made  into 
the  question  before  us  is  that  the  anti-trust  act  applies  to  rail- 
roads, and  that  it  renders  illegal  all  agreements  which  are  in 
restraint  of  trade  or  commerce  as  we  have  above  defined  that 
expression,  and  the  question  then  arises  whether  the  agreement 
before  us  is  of  that  nature.  Although  the  case  is  heard  on  bill 
and  answer,  thus  making  it  necessary  to  assume  the  truth  of 
the  allegations  in  the  answer  which  are  well  pleaded,  yet  the 
legal  eJBfect  of  the  agreement  itself  cannot  be  altered  by  the 
answer,  nor  can  its  violation  of  law  be  made  valid  by  allega- 
tions of  good  intention  or  of  desire  to  simply  maintain  reason- 
able rates;  nor  can  the  plaintiffs'  allegations  as  to  the  intent 
with  which  the  agreement  was  entered  into  be  regarded,  as 
such  intent  is  denied  on  the  part  of  the  defendants;  and  if  the 
intent  alleged  in  the  bill  were  a  necessary  fact  to  be  proved  in 
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order  to  maintain  the  suit,  the  bill  would  have  to  be  dismissed. 
In  the  view  we  have  taken  of  the  question,  the  intent  alleged 
by  the  government  is  not  necessary  to  be  proved.  The  ques- 
tion is  one  of  law  in  regard  to  the  meaning  and  effect  of 
the  agreement  itself,  namely:  Does  the  agreement  restrain 
trade  or  commerce  in  any  way  so  as  to  be  a  violation  of  the 
act?  We  have  no  doubt  that  it  does.  The  agreement t>n  its 
face  recites  that  it  is  entered  into  ^  for  the  purpose  of  mutual 
protection  by  establishing  and  maintaining  reasonable  rates, 
rules  and  regulations  on  all  freight  traffic,  both  through  and 
local.'  To  that  end  the  association  is  formed  and  a  body  cre- 
ated which  is  to  adopt  rates,  which,  when  agreed  to,  are  to  be 
the  governing  rates  for  all  the  companies,  and  a  violation  of 
which  subjects  the  defaulting  company  to  the  payment  of  a 
penalty;  and,  although  the  parties  have  a  right  to  withdraw 
from  the  agreement  on  giving  thirty  days'  notice  of  a  desire 
so  to  do,  yet  while  in  force  and  assuming  it  to  be  lived  up  to, 
there  can  be  no  doubt  that  its  direct,  immediate  and  necessary 
effect  is  to  pi^  a  restraint  upon  trade  or  commerce  as  described 
in  the  act.  For  these  reasons  the  suit  of  the  government  can 
be  maintained  without  proof  of  the  allegation  that  the  agree- 
ment was  entered  into  for  the  purpose  of  restraining  trade  or 
commerce,  or  for  maintaining  rates  above  what  was  reason- 
able. The  necessary  effect  of  the  agreement  is  to  restrain  trad© 
or  commerce,  no  matter  what  the  intent  was  on  the  part  of 
those  who  signed  it." 

§  846.  Joint  Traffic  Association  Case.^ —  Thirty-one 

railroad  companies  engaged  in  interstate  commerce  between 
Chicago  and  the  Atlantic  coast  formed  an  association  known 
as  the  Joint  Traffic  Association,  the  object  of  which,  as  ex- 
pressed in  the  preamble,  was  "to  aid  in  fulfilling  the  purpose 
of  the  interstate  commerce  act,  to  co-operate  with  each  other 
and  adjacent  transportation  associations  to  establish  and  main- 
tain reasonable  and  just  rates,  fares,  rules  and  regulations  on 
state  and  interstate  traffic,  to  prevent  unjust  discrimination^ 
and  to  secure  the  reduction  and  concentration  of  agencies  and 
the  introduction  of  economies  in  the  conduct  of  the  freight  and 
passenger  service." 

To  accomplish  these  purposes  the  articles  of  association  pro- 

1  (1898)  171  U.  a  505, 19  Sup.  Ct  R  25. 
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vided  that  the  affairs  of  the  association  should  be  administered 
by  several  different  boards,  and  that  it  should  have  jurisdiction 
over  all  competitive  traffic  (with  certain  exceptions)  passing 
through  the  western  termini  of  the  trunk  lines,  and  such  other 
points  as  might  be  thereafter  designated  by  the  managers. 

The  public  schedules  of  rates,  fares  and  charges,  and  rales 
applicable  thereto,  which  were  in  force  at  the  time  of  the  ex- 
ecution of  the  agreement,  and  filed  with  the  Interstate  Com- 
merce Commission,  were  re-affirmed,  and  such  changes  therein 
as  might  be  reasonable  and  just  and  necessary  for  governing 
the  traffic  covered  by  the  agreement  were  to  be  recommended 
from  time  to  time  by  the  managers  of  the  association ;  the  fail- 
ure to  observe  such  recommendations  was  to  be  deemed  a  viola- 
tion  of  the  agreement. 

Ko  company,  party  to  the  agreement,  was  permitted  in  any 
way  to  deviate  from,  or  change  rates,  fares,  charges  or  rules, 
except  by  resolution  of  the  board  of  directors  of  the  company, 
and  a  copy  of  the  resolution  authorizing  any  change  was  to  be 
immediately  forwarded  by  the  company  making  the  same  to 
the  managers  of  the  association,  and  the  change  was  not  to  be- 
come effective  until  thirty  days  after  the  receipt  of  such  resolu- 
tion by  the  managers.  Upon  receipt  of  the  resolution  the  man- 
agers were  ^^  to  act  promptly  upon  the  same  for  the  protection 
of  the  parties  hereto." 

The  agreement  further  provided  that  "  the  powers  conferred 
upon  the  managers  shall  be  so  construed  and  exercised  as  not 
to  permit  violation  of  the  interstate  commerce  act,  or  any  other 
law  applicable  to  the  premises  or  any  provision  of  the  charters 
or  the  law  applicable  to  any  of  the  companies  parties  hereto, 
and  the  managers  shall  co-operate  with  the  Interstate  Com- 
merce Commission  to  secure  stability  and  uniformity  in  the 
rates,  fares,  charges  and  rules  established  hereunder." 

The  agreement  also  provided  that  the  managers  were  charged 
with  the  duty  of  securing  to  each  company  equitable  propor- 
tions of  the  competitive  traffic  covered  by  the  agreement  so 
far  as  the  same  could  be  legally  done. 

The  managers  were  given  power  to  decide  upon  and  enforce 
the  course  to  be  pursued  with  connecting  companies,  which 
were  not  parties  to  the  agreement,  and  which  might  decline 
or  fail  to  observe  the  rates,  fares,  rules  and  regulations  estab- 
lished under  it. 
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They  were  also  given  power  to  determine  the  division  of 
rates  and  fares  between  connecting  companies  who  were  par- 
ties to  the  agreement  and  connecting  lines  not  parties  thereto. 

Soliciting  or  contracting  passenger  or  freight  agencies  wer^ 
not  to  be  maintained  by  the  companies  except  with  the  ap- 
proval of  the  managers,  and  no  one  was  to  be  employed  or 
continued  in  any  agency  who  might  be  objectionable  to  the 
managers. 

Any  violation  of  the  agreement  was  to  be  punished  by  the 
forfeiture  of  a  certain  sum  by  the  offending  company. 

§  846.  Able  counsel  ^  earnestly  sought  to  distinguish  the 
agreement  constituting  the  Joint  Traffic  Association  from  the 
agreement  underlying  the  Trans-Missouri  Freight  Association, 
but  it  is  very  clear  that  the  distinction  between  the  two  asso- 
ciations was  more  apparent  than  real.  The  main  object  of 
both  associations  was  to  control  and  regulate  competition  in 
interstate  commerce,  and  that  object  definitely  appeared  upon, 
the  face  of  the  agreements.  The  supreme«court  having  decided 
that  the  interstate  commerce  act  covered  every  contract  the 
main  object  of  which  was  to  control  interstate  trade  or  com- 
merce, the  appeal  of  the  Joint  Traffic  Association  was  hopeless 
unless  the  court  could  be  induced  to  materially  modify  its  for- 
mer decision. 

§  847.  The  district  court'  held  that  the  association  was  in 
violation  of  neither  the  interstate  commerce  act  nor  the  anti- 
trust act ;  but  the  decision  of  the  district  court  was  based  upon 
the  decisions  of  the  district  court  and  the  circuit  court  of  ap- 

1  In  the  district  court  (76  Fed.  R  vania  Railroad  Company.  And  briefs 

895)  the  gOTemment  was  represented  were  filed  by  Hr.  James  A.  Logan 

by  Wallace  McFarlane,Unitect  States  and  John  G.  Johnson  on  behalf  of 

district  attorney ;  the  Joint  Traffic  As-  the  Pennsylvania  Railroad  Company 

sociation  was  represented  by  James  and  eight  other  companies,  and  Mr. 

C.  Carter  and  Edward  J.  Phelps,  with  Robert  W.  De  Forest  and  David  Wil- 

Ex-Senator  George  F.  Edmunds  on  cox  on  behalf  of  the  Central  Railroad 

their  briet    In  the  supreme  court  of  Company  of  New  Jersey.    The  argu- 

the  United  States  the  government  mentsof  Mr.  Carter  and  of  Mr.  Phelps 

was  represented  by  the  solicitor-gen*  and  of  Ex-Senator  Edmunds  are  sum- 

eral;  Mr.  James  C.  Carter  and  Mr.  marized  quite  fully  in  the  report  of 

Lewis  C.  Ledyard  appeared  for  the  the  case  in  171  U.  S.,  covering  pages 

Joint  Traffic  Association,  Mr.  K  J.  511  to  545. 

Phelps  for  the  New  York  Central  &  s  United  States  v.    Joint  Traffic 

Hudson  River  Railroad  Company,  Ex-  Ass*n  (1806),  76  Fed.  R.  895^ 
Senator  Edmunds  for  the  Pennsyl- 
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peals  in  the  Missouri  Freight  Association  case,  and  was  ren- 
dered prior  to  the  decision  of  the  supreme  court  in  that  caso.^ 
§  848.  In  holding  the  association  illegal  under  the  act  the 
supreme  court  laid  down  the  following  conclusions  of  fact  and 
propositions  of  law: 

1.  That  the  necessary  effect  of  the  agreements  in  both  cases 
is  to  restrain  interstate  trade  or  commerce,  and  that  therefore 
the  intention  of  the  parties  to  the  agreements  is  immaterial, 
and  the  government  need  not  establish  an  allegation  that  the 
agreements  were  entered  into  for  the  purpose  of  restraining  in- 
terstate trade  or  commerce,  or  for  the  purpose  of  maintaining 
rates  above  what  are  reasonable. 

2.  Where  an  agreement  does  in  fact  and  by  its  terms  restrain 

1  The  circuit  court  of  appeals  ap-  the  two  agreements  of  such  a  mate- 
proved  the  case  without  an  opinion,  rial  and  fundamental  nature  that  the 
89  Fed.  R.  1020.  decision  in  the  case  referred  to  ought 

Referring  to  the  similarity  of  the  to  form  no  precedent  for  the  decision 
two  agreements,  the  supreme  court  of  the  case  now  before  the  court  It 
said:  '*XJpon  comparing  that  agree-  is  also  objected  that  the  statute,  if 
ment  with  the  one  set  forth  in  the  construed  as  it  has  been  construed 
case  of  United  States  v.  Trans-Mis-  in  the  Trans-Missouri  case,  is  unoon- 
souri  Freight  Ass'n  (1896),  166  U.  S.  stitutional  and  takes  away  from  him 
290, 17  Supi  Ct  R  540,  the  great  sim-  the  right  to  make  contracts  regard- 
ilarity  between  them  suggests  that  a  ing  his  own  aflfairs,  which  is  guaran- 
similar  result  should  be  reached  in  teed  to  him  by  the  fifth  amendment 
thetwocasea  The  respondents,  how-  to  the  constitution,  which  provides 
ever,  object  to  this  and  give  several  that '  no  person  shall  be  •  •  .  de- 
reasons  why  this  case  should  not  be  prived  of  life,  liberty  or  property 
controlled  by  the  other.  It  is,  among  without  due  process  of  law;  nor  shall 
other  things,  said  that  one  of  the  private  property  be  taken  for  public 
questions  sought  to  be  raised  in  this  use  without  just  com])en8atioa'  This 
case  might  have  been  but  was  not  objection  was  not  advanced  in  the 
made  in  the  other;  that  the  point  arguments  in  the  other  case.  Fi- 
therein  decided,  after  holding  that  nally,  a  reconsideration  of  the  quee- 
the  statute  applied  to  railroad  com-  tions  decided  in  the  former  case  is 
panies  as  common  carriers,  was  sim-  very  strongly  pressed  upon  our  at- 
ply  that  all  contracts,  whether  in  tention,  because,  as  is  stated,  the  de- 
reasonable  as  well  as  in  unreasonable  cision  in  that  case  is  quite  plainly 
restraint  of  trade,  were  included  in  erroneous,  and  the  consequences  of 
the  terms  of  the  act,  and  the  ques-  such  error  are  far  reaching  and  dis- 
tion  whether  the  contract  then  under  astrous  and  clearly  at  war  with  jus- 
review  was  in  fact  in  restraint  of  tice  and  sound  policy,  and  the  con- 
trade  in  any  degree  whatever  was  struction  placed  upon  the  anti-trust 
neither  made  nor  decided,  while  it  is  statute  has  been  received  by  the  pub- 
plainly  raised  in  this.  Again,  it  is  lie  with  surprise  and  alarm.*'  United 
asserted  that  there  are  differences  States  v.  Joint  Traffic  A8s*n  (1898), 
between  the  provisions  contained  in  171  U.  S.  505, 19  Sup.  Ct  R  25, 
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interstate  trade  or  commerce,  the  existence  of  an  unlawful  in- 
tent  in  making  the  agreement  is  immaterial. 

3.  The  agreement,  taken  as  a  whole,  prevents,  and  evidently 
was  intended  to  prevent,  not  only  secret  competition  but  any 
competition. 

^'The  expressed  purpose  of  the  agreement  in  this  case  is, 
among  other  things,  ^to  establish  and  maintain  reasonable  and 
just  rates,  fares,  rules  and  regulations  on  state  and  interstate 
traffic'  The  companies  agree  that  the  schedule  of  rates  and 
fares  already  duly  published  and  in  force  and  authorized  by  the 
companies,  parties  to  the  agreement,  and  filed,  as  to  interstate 
traffic,  with  the  Interstate  Commerce  Commission,  shall  be  re- 
affirmed, and  copies  of  all  such  schedules  are  to  be  filed  with 
the  managers  constituted  under  the  agreement  within  ten  days 
after  it  becomes  effective.  The  managers  may  from  time  to 
time  recommend  changes  in  the  rates,  etc.,  and  a  failure  to  ob* 
serve  the  recommendations  is  deemed  a  violation  of  the  agree- 
ment. Ko  company  can  deviate  from  these  rates  except  under 
a  resolution  of  its  board  of  directors,  and  such  resolution  can 
only  take  effect  thirty  days  after  service  of  a  copy  thereof  on 
the  managers,  who,  upon  receipt  thereof, '  shall  act  promptly 
for  the  protection  of  the  parties  hereto.'  For  a  violation  of  the 
agreement  the  offending  company  forfeits  to  the  association  a 
sum  to  be  determined  by  the  managers  thereof,  not  exceeding 
f  5,000  or  more  upon  the  contingency  named  in  the  rule.  So 
far  as  the  establishment  of  rates  and  fares  is  concerned,  we  do 
not  see  any  substantial  difference  between  this  agreement  and 
the  one  set  forth  in  the  Trans-Missouri  case.  In  that  case  the 
rates  were  established  by  the  agreement,  and  the  company  vio- 
lating the  schedule  of  rates  as  established  under  the  agreement 
was  liable  to  a  penalty.  A  company  could  withdraw  from  the 
association  on  giving  thirty  days'  notice,  but  while  it  continued 
a  member  it  was  bound  to  charge  the  rates  fixed,  under  a  pen- 
alty for  not  doing  so.  In  this  case  the  companies  are  bound 
to  charge  the  rates  fixed  upon  originally  in  the  agreement  or 
subsequently  recommended  by  the  board  of  managers,  and  the 
failure  to  observe  their  recommendations  is  deemed  a  violation 
of  the  agreement.  The  only  alternative  is  the  adoption  of  a 
resolution  by  the  board  of  directors  of  any  company  providing 
for  a  change  of  rates  so  far  as  that  company  is  concerned,  and 
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the  service  of  a  copy  thereof  upon  the  board  of  managers  as 
already  stated.  This  provision  for  changing  rates  by  any  one 
company  is  absent  from  the  other  agreement.  It  is  this  pro- 
vision which  is  referred  to  by  counsel  as  most  material  and  im- 
portant, and  one  which  constitutes  a  material  and  important 
distinction  between  the  two  agreements.  It  is  said  to  be  de- 
signed solely  to  prevent  secret  and  illegal  competition  in  rates, 
while  at  the  same  time  providing  for  and  permitting  open  com- 
petition therein,  and  that  unless  it  can  be  regarded  as  restrain- 
ing competition  so  as  to  restrain  trade,  there  is  not  even  an 
appearance  of  restraint  of  trade  in  the  agreement.  It  is  obvi- 
ous, however,  that  if  such  deviation  from  rates  by  any  com- 
pany from  those  agreed  upon  be  tolerated,  the  principal  object 
of  the  association  fails  of  accomplishment,  because  the  purpose 
of  its  formation  is  the  establishment  and  maintenance  of  rea- 
sonable and  just  rates  and  a  general  uniformity  therein.  If  one 
company  is  allowed,  while  remaining  a  member  of  the  associa- 
tion, to  fix  its  own  rates  and  be  guided  by  them,  it  is  plain  that 
as  to  that  company  the  agreement  might  as  well  be  rescinded. 
This  result  was  never  contemplated.  In  order,  therefore,  not 
only  to  prevent  secret  competition,  but  also  to  prevent  any  com- 
petition whatever  among  the  companies  parties  to  the  agree- 
ment, the  provision  is  therein  made  for  the  prompt  action  of 
the  board  of  managers  whenever  it  receives  a  copy  of  the  reso- 
lution adopted  by  the  board  of  directors  of  any  one  company 
for  a  change  of  the  rates  as  established  under  the  agreement. 
By  reason  of  this  provision  the  board  undoubtedly  has  authority 
and  power  to  enforce  the  uniformity  of  rates  as  against  the 
offending  company  upon  pain  of  an  open,  rigorous  and  relent- 
less war  of  competition  against  it  on  the  part  of  the  whole  as- 
sociation. A  company  desirous  of  deviating  from  the  rates 
agreed  upon  and  which  its  associates  desire  to  maintain  is  at 
once  confronted  with  this  probability  of  a  war  between  itself 
on  the  one  side  and  the  whole  association  on  the  other,  in  the 
course  of  which  rates  would  probably  drop  lower  than  the  com- 
pany was  proposing,  and  lower  than  it  would  desire  or  could 
afford,  and  such  a  prospect  would  be  generally  sufficient  to  pre- 
vent the  inauguration  of  the  change  of  rates  and  the  consequent 
competition.  Thus  the  power  to  commence  such  a  war  on  the- 
part  of  the  managers  would  operate  to  most  effectually  prevent 
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a  deviation  from  rates  by  any  one  company  against  the  desire 
of  the  other  parties  to  the  agreement.  Competition  would  be 
prevented  by  the  fear  of  the  united  competition  of  the  associa- 
tion against  the  particular  member." 

4.  The  abstract  right  of  any  particular  company  to  deviate 
from  the  rates  established  is  not  only  immaterial,  but  the  ex- 
ercise of  such  right  would  probably  be  very  inexpedient  in  the 
face  of  a  power  to  managers  to  enlist  the  whole  association  in. 
a  war  upon  the  offending  company. 

5.  Under  the  agreement  the  board  of  managers  is  placed  in 
control  of  the  business  and  rates  of  transportation,  and  it  is 
made  the  duty  of  the  board  to  see  that  each  company  charges 
the  rates  agreed  upon,  and  receives  its  equitable  proportion  of 
the  traffic. 

6.  The  natural  and  direct  effect  of  an  agreement  such  as  the 
one  in  question  is  to  maintain  rates  at  a  higher  level  than  would 
otherwise  prevail.^ 

§  849.  Contracts  of  railways  not  eontrary  to  act. —  It  is  not 
contrary  to  the  act  for  one  railroad  company  to  select  certain 
connecting  lines  by  which  it  will  forward  freight  beyond  its 
own  lines,  or  from  which  it  will  receive  freight  to  be  trans- 
mitted upon  through  bills  of  lading  without  breaking  bulk.' 

1  United   States  v.  Joint   Traffic  in  that  particular.  This  court,  sitting 

Ass*n  (1898),  171  XJ.  S,  505, 19  Supi  Ct  in  May,  1892,  at  a  term  where  the 

R.  25.  present  judge  sat,  reached  a  some^ 

2Pre8Cott&A.C.ItCaT.A.,T.&S.  what  different  conclusion  in  New 
F.  R  Ckx  et  aL  (1896X  78  Fed.  R  48a  York  &  N.  Ry.  Ca  v.  New  York  &  N. 
In  this  case  Judge  Lacombe  said:  £.  R  Ca,  60  Fed.  R  867.  Of  that  case 
'*  Now  I  know  of  no  principle  of  com-  it  is  to  be  said  that  the  decision  was 
mon  law  which  forbids  an  individual  to  some  extent  induced  by  the  way 
railroad  corporation,  or  two  or  three  in  which  the  case  came  to  the  court, 
or  more  corporations,  from  selecting  after  action  by  the  Interstate  Com- 
as to  which  one  of  two  or  more  cor-  merce  Commission,  already  par- 
porations  they  will  employ,  as  auxil-  tially  accepted  by  both  sides;  and^ 
iary  to  their  own  lines,  as  the  agency  moreover,  there  had  not  been  at  that 
by  which  they  will  send  freight  be-  time  so  exhaustive  a  judicial  ex- 
yond  their  own  lines,  or  as  their  amination  and  exposition  of  the 
agent  to  receive  freight  on  the  auxil-  term's  of  the  interstate  commerce 
iary  line  to  be  transmitted  to  their  law  as  we  now  find  in  the  authorities, 
own  line  upon  through  bills,  and  notably  in  the  decisions  of  circuit 
without  breaking  bulk.  And  I  do  courts  of  appeala  The  conclusion  is 
not  find  in  the  interstate  commerce  reached,  therefore,  that  this  was  not 
law  sufficient  to  warrant  the  conolu-  a  contract  in  unlawful  restraint  of 
sion  that  the  law  has  been  changed  trade,  within  the  meaning  of  the  act 
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A  very  diflferent  case,  however,  would  be  presented  if  it  were 
fihown  that  two  or  more  railroads  entered  into  an  agreement 
to  interchange  freight,  through  tickets  and  bills  of  lading  to 
the  exclusion  of  other  lines,  for  the  purpose  of  controlling  inter- 
state commerce  in  any  manner. 

§  860.  A  railway  company  is  not  bound  to  carry  except  upon 
its  own  lines,  and  if  it  contracts  to  carry  beyond  its  own  lines 
it  may,  in  the  absence  of  statutory  regulations,  determine  for 
itself  what  agencies  it  will  employ.  It  may  select  its  own 
agencies  and  its  own  associates  for  doing  the  work;^  and  may 
discriminate  between  connecting  lines  by  demanding  prepay- 
ment of  freight  to  be  forwarded  from  some,  even  though  it  does 
not  demand  such  prepayment  from  others;  and  it  may  advance 
freight  charge  to  one  connecting  carrier,  even  though  it  refuse 
to  advance  charges  for  the  benefit  of  another,  and  such  con- 
tracts and  agreements  are  not  obnoxious  to  the  anti-trust  act' 

§861.  Express  companies. —  A  charge  that  three  express 
<x>mpanies  were  accustomed  to  receive  goods  from  each  other 
for  transportation  without  demanding  prepayment  of  charges, 
and  were  also  accustomed  to  advance  back  charges  to  each 
other  in  furtherance  of  the  business,  does  not  bring  the  com* 
panics  so  incorporated  together  within  the  provisions  of  the 
anti-trust  act,  nor  does  such  a  charge  establish  any  such  gen- 
eral custom  in  the  express  business  as  would  bind  the  express 
-companies  to  pursue  the  same  custom  as  to  other  companies.' 

of  Jaly  2, 1890,  for  the  reason  that  it  Baker,  in  the  district  coart»  said : 
was  not  so  at  common  law,  was  not  **  There  is  no  principle  of  the  corn- 
made  so  by  the  interstate  commerce  mon  law  requiring  a  common  car- 
statute,  and  that  the  act  of  1890,  as  rier  receiving  articles  of  trade  and 
indicated  in  the  Dueber  Watch-Case  commerce  from  a  connecting  line  to 
Oa  case  and  in  the  Trans-Missouri  advance  or  assume  the  payment  of 
case  (which  have  been  already  cited),  the  charges  accrued  thereon  for  the 
is  directed  solely  against  contracts  transportation  of  such  articles  from 
which  would  have  been  unlawful  be-  the  point  of  origin  to  the  connecting 
fore  the  passage  of  the  act*'  line.    If  it  does  thus  pay  or  assume 

1  Atchison,  T.  &  S.  F.  R.  Ca  t.  Den*  such  accrued  charges,  it  can  retain 
ver  &  N.  O.  R.  Ckx  (1884),  110  U.  &  667,  a  lien  upon  the  property  transported 
4  Supu  Ct  R  185.  for  their  payment,  as  weU  as  for  the 

2  Gulf,  C.  &  S.  F.  R  Ck>.  et  aL  v.  payment  of  the  charges  due  to  itself 
Miami  S^  S.  Ca  (1898),  86  Fed.  R  407.  for  such  transportation.    An  express 

'Sa  Ind.  ExpL  Ca  v.  U.  S.  Exp.  Ca  company,  like  any  other  common 
et  al  (1898),  88  Fed.  R  659;  affirmed,  carrier,  has  a  right  to  demand  that 
92  Fed.  R  1022.    In  this  case  Judge    its  charges  for  transportation  shall 
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§  852«  Simple  eombinations  of  li?e-stock  and  commission 
men  —  HoplLins  y.  United  States. —  An  unincorporated  vol- 
untary association  of  commission  men,  doing  business  at  the 

stock-yards,  receiving,  buying,  selling  and  handling  live-stock 

be  paid  in  advance,  and  is  under  no  others.  Oregon  Short  Line  &  IJ.  N. 
obligation  to  receive  goods  for  trans-  Ry.  Ca  v.  Northern  Pao.  R  Ca  (1894), 
portation  unless  such  charges  are  9  C.  C.  A.  409,  61  Fed.  R  158;  id. 
paid,  if  demanded.  Nor  is  such  ex-  (1893),  51  Fed.  R  465;  Little  Rock  & 
press  company  under  any  obligation  M.  R  Ca  v.  St  Louis  S.  W.  Ry.  Ca 
to  pay  to  the  tendering  company  the  (1894),  11  C.  C.  A.  417,  6|8  Fed.  R  775; 
charges  due  to  it  for  its  services  in  Little  Rock  &  M.  R  Ca  v.  St  Louis, 
transporting  such  articles  of  trade  L  M.  &  S.  Ry.  Ca  (1890),  41  Fed.  R 
and  commerce  from  the  point  of  559.  .  .  .  There  is  not  shown  by 
origin  to  the  point  of  tender.  It  is  the  averments  of  the  bill  and  the 
true  that  the  general  practice  is  to  amendment  to  be  any  such  custom 
coUect  the  charges  upon  delivery  of  or  usage  as  would  justify  the  court 
the  goods  to  the  consignee,  and  in  granting  the  relief  prayed  for. 
when  goods  are  received  without  pay-  The  right  of  the  complainant  to  such 
ment  in  advance  being  demanded,  it  relief  depends  upon  its  showing  the 
becomes  the  duty  of  the  carrier  to  existence  of  a  custom  or  usage  hav- 
transport  them  to  their  destination,  ing  the  force  of  law  in  the  express 
or  to  deliver  them  to  the  next  receiv-  business  of  the  country.  It  is  not 
ing  carrier.  Receiving  the  goods  for  enough  to  allege  and  prove  a  cus- 
transportation  without  any  demand  tom  or  usage  among  one  or  more 
for  prepayment  of  charges  consti-  express  companies  to  pay  accrued 
tutes  a  waiver  of  such  right  The  car-  charges  by  the  receiving  company, 
rier  holds  a  lien  upon  the  goods  for  or  to  transport  without  prepayment 
the  payment  of  charges,  and,  in  case  of  charges  to  the  point  of  destina- 
of  a  delivery  of  them  to  the  consignee  tion.  Before  a  custom  or  usage  can 
before  payment,  it  can  hold  him  acquire  the  force  of  law,  it  must  ap- 
responsible  therefor.  The  same  rule  pear  that  it  is  general  and  uniform 
applies  whether  the  articles  of  trade  in  the  business  to  be  affected  by  it, 
and  commerce  are  received  from  the  and  that  such  custom  or  usage  has 
original  consignor  or  from  a  connect-  been  peaceably  acquiesced  in  with- 
ing  carrier.  An  express  company,  out  dispute  for  a  long  period  of  time, 
in  the  absence  of  contract,  is  under  The  custom  or  usage  set  out  in  the 
no  obligation  to  receive  and  trans-  bill  is  not  shown  to  be  of  this  char- 
port  for  the  original  consignor,  or  to  acter.  It  is  certainly  beyond  the 
continue  the  transportation  for  a  power  of  the  defendants,  by  any  cus- 
connecting  carrier,  without  the  pre-  tom  or  usage  established  between 
payment  of  its  charges,  if  demanded,  themselves,  to  compel  all  other  ex- 
The  furnishing  of  equal  facilities,  press  companies  in  this  country  to 
without  discrimination,  does  not  re-  submit  to  the  customs  and  usages 
quire  a  common  carrier  to  advance  which  they  have  adopted.  Nor  be- 
money  to  all  other  carriers  on  the  cause  the  defendants  consent  to  pay 
same  terms,  nor  to  give  credit  for  accrued  charges  between  themselves, 
the  carriage  of  articles  of  trade  and  and  to  continue  the  carriage  of  arti- 
commerce  to  all  carriers  because  it  cles  of  trade  and  commerce  to  their 
extends  credit  for  such  services  to  destination  without  prepayment,  can 
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received  from  different  states  and  sold  for  shipment  to  differ- 
ent states  and  territories,  is  not  illegal ;  and  the  fact  that  the 
stock-yards  of  the  association  are  sitaated  partly  in  one  state 
and  partly  in  another  has  no  controlling  force  so  far  as  the 
legality  of  the  association  is  concerned,  under  the  anti-trust 
act.^ 

they  be  required  to  do  the  same  for  yards,  the  packing-houses  and  this 
all  others.  While  the  method  of  exchange  are  all  situat>ed  at  the  gate- 
doing  business  alleged  to  exist  be*  way  through  which  flows  the  great 
t  ween  the  three  defendant  express  stream  of  commerce  of  several  states 
companies  is  certainly  highly  ad-  and  territories,  and  among  all  the 
vantageous  to  the  prompt  and  speedy  business  tributary  to  this  locality 
transportation  of  parcels  and  pack-  probably  none  is  as  important  as  the 
ages,  the  law  cannot  compel  them  live-stock  business,  and  the  various 
to  continue  this  method  of  doing  industries  connected  therewith.  The 
business  even  between  themselves,  defendant  association  is  entirely  vol- 
much  less  as  between  themselves  and  untary  in  form,  and  does  not  di- 
others  with  whom  heretofore  they  rectly  require  any  person  engaging 
had  no  business  relations.  Whether  in  the  live-stock  commission  business 
such  a  duty  can  be  imposed  by  leg-  to  become  a  member;  but  it  will  be 
islative  enactment  we  need  not  con-  observed  that  rule  16  prohibits  any 
sider,  for  no  such  exercise  of  power  member  from  dealing  with  any'per- 
has  as  yet  been  attempted."  son  violating  any  of  the  rules  or 
1  Hopkins  v.  United  States  (1898),  regulations  of  the  exchange,  or  an 
171  U.  S.  578, 19  Supu  Ct  R  40.  The  expelled  or  suspended  member,  after 
district  court  (82  Fed.  R.  529)  held  notice  of  such  suspension  has  been 
that  the  association  was  an  illegal  issued  by  the  secretary  of  the  board 
combination.  "The  first  question,  of  directors.  In  practice,  as  amply  ap- 
whether  there  is  any  combination  in  pears  from  the  testimony  of  many 
restraint  of  trade  or  commerce,  on  witnesses,  this  rule  shuts  out  all 
the  part  of  the  defendant  associa-  dealings  and  business  intercourse 
tion,  is  to  be  determined,  not  alone  between  members  and  non-members 
from  what  appears  upon  the  face  of  of  the  association.  It  is  shown  be- 
lts preamble,  rules  and  by-laws,  but  yond  cavil  that  the  entire  member- 
from  the  entire  situation  and  the  ship  of  the  association  regards  a 
practical  working  and  results  of  the  commission  merchant  attempting  to 
defendants'  methods  of  doing  busi-  do  business  at  the  Kansas  City  stock- 
ness,  as  disclosed  by  the  testimony  yards  without  joining  the  exchange 
in  the  case.  The  defendant  associa-  as  one  violating  this  rule,  and  treat 
tion  is  located  at  Kansas  City,  on  the  him  accordingly.  And  this  construc- 
line  between  Kansas  and  Missouri,  tion  is  a  natural  one,  for  a  compli- 
in  the  immediate  vicinity  of  the  ance  with  the  rules  of  the  exchange 
Kansas  City  stock-yards,  and  in  close  requires  a  party  to  subscribe  to  its 
association  therewith,  being  tenants  rules  and  by-laws,  and  to  pay  a  mem- 
of  said  stock-yards  company.  Said  bership  fee  (which  is  now  $2,500),  to 
yards,  with  perhaps  the  exception  pay  his  assessments,  and  observe  all 
of  the  yards  at  Chicago,  are  the  other  requirements,  including  the 
largest  in  the  country,  and  handle  fees  and  commissions  fixed  for  han- 
groat  numbers  of  live-stock.    These  dling  live-stock;  and  it  may  well  be 
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§  863.  The  Kansas  City  Live  Stock  Association  was  an  unin- 
corporated association  of  commission  men,  doing  business  at 
the  stock-yards  situated  partly  in  Kansas  City,  Missouri,  and 
partly  across  the  line  in  the  state  of  Kansas. 

The  business  of  the  members  was  the  receiving,  buying,  sell- 
ing and  handling  of  live-stock,  which  stock  was  received  from 
and  shipped  to  many  states  and  territories.  Like  all  similar 
associations  this  exchange  sought  to  confine,  so  far  as  possible, 
the  business  of  handling  live-stock  in  that  particular  vicinity  to 

said  that  any  dealer  or  broker  does  of  the  exchange.  In  vain  does  the 
business  in  violation  of  these  rules  outside  dealer  offer  attractive  bar- 
who  does  business  at  all  and  fails  to  bains  for  the  sale  or  purchase  of 
join  the  association.  The  testimony  stock;  they  will  have  no  intercourse 
discloses  several  instances  of  parties  with  him.  This  state  of  affairs  Is 
attempting  to  enter  the  field  and  do  known  and  circulated  among  stock- 
business  there  without  joining  the  growers  and  shippers,  and  they  dare 
exchange;  and  in  every  instance,  not  ship  their  stock  to  this  boycotted 
unless  protected  by  the  courts,  they  broker  or  firm.  These  facts  are  es- 
have  been  compelled  to  abandon  the  tablished  and  amplified  by  a  multi- 
undertaking.  All  parties  now  en-  tude  of  witnessea  The  object  and 
gaged  in  the  business  are  members  purpose  of  the  exchange  is  written 
of  the  exchange,  except  Greer,  Mills  across  its  face  where  all  can  read. 
&  Ca,  who  are  making  a  fight  in  the  It  is  to  control  and  monopolize  the 
courts  to  maintain  their  business,  entire  business  of  buying  and  selling 
and  are  temporarily  protected  by  in-  live-stock  at  the  Kansas  City  stock- 
junction.  It  appears  from  the  testi*  yards.  It  is  clearly  a  combination 
mony  that  any  person  or  partner-  to  restrict,  control  and  monopolize 
ship  attempting  to  carry  on  business  that  class  of  trade  and  commerce, 
independent  of  the  association  is  The  defendants  declare  that  the 
invited  to  apply  for  membership,  rules,  regulations  and  prices  for 
and  if  he  fails  to  do  so,  or  if  rejected,  doing  the  business  are  all  reasonable 
and  attempts  to  proceed,  his  name  and  fair  and  for  the  best  interests  of 
is  written  on  a  blackboard  kept  for  buyer  and  seller.  Possibly  that  is 
public  use  in  the  exchange  building,  so,  although  it  is  not  apparent,  look- 
and  aU  members  are  warned  against  ing  at  the  interests  of  the  stock- 
dealing  with  him.  This  admonition  grower  or  purchaser,  why  the  num- 
is  strictly  obeyed,  and  such  person  is  ber  of  solicitors  of  business  should 
boycotted.  The  outcome  is  inevi-  be  limited  to  three  for  each  firm,  or 
tabla  The  combined  opposition  of  why  there  should  be  a  restriction  on 
three  hundred  men  against  one  can  telegraphic  information  as  to  the 
produce  but  one  result  Almost  state  of  the  market,  or  why  he 
every  purchaser  or  vendor  of  live-  should  be  compelled  to  pay  a  corn- 
stock,  including  the  great  packing-  missionof  fifty  cents  a  head  on  cattle 
houses,  does  business  through  com-  when  he  paid  twenty-five  cents  be- 
mission  merchants,  and  nearly  the  fore  the  exchange  was  organized,  or 
entire  volume  of  live-stock  received  why  there  should  be  discriminating 
at  the  yards  is  consigned  to  and  con-  charges  on  stock  from  different  lo- 
trolled  by  these  merchants,  members  calities.'* 
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its  members,  and  to  that  end  adopted  certain  rules  and  regula- 
tions, which  were  alleged  to  be  in  restraint  of  interstate  trade 
and  commerce,  and  intended  to  create  a  monopoly.  One  rule 
provided  that  commissions  charged  by  members  of  the  associ- 
ation for  selling  live-stock  should  not  be  less  than  certain  fixed 
rates.  Another  rule  fixed  the  terms  upon  which  members  were 
permitted  to  handle  the  business  of  non-resident  commission 
firms;  and  still  another  prohibited  the  employment  of  another 
agent,  solicitor  or  employee  except  upon  a  stipulated  salary,  and 
that  not  more  than  three  solicitors  should  be  employed  at  one 
time  by  a  commission  firm  or  corporation,  resident  or  non-res- 
ident,  of  Kansas  City;  another  rule  forbade  any  member  of  the 
exchange  from  sending  or  causing  to  be  sent  a  prepaid  tele- 
gram or  telephone  message  quoting  the  markets  or  giving 
information  as  to  the  condition  of  the  same  under  penalty  of  a 
fine;  and  another  that  no  member  of  the  exchange  should  trans- 
act business  with  any  person  violating  any  of  the  rules  or  reg- 
ulations of  the  exchange,  under  penalty. 

The  facts  charged  clearly  disclosed  a  close  combination,  the 
object  of  which  was  to  promote  the  interests  of  those  who  were 
members  of  the  exchange  by  maintaining  commissions  and 
charges,  and  regulating  the  conditions  under  which  business 
could  be  done. 

The  question  presented  to  the  supreme  court  was  whether 
the  by-laws,  rules  and  regulations  were  in  direct  restraint  of 
interstate  or  foreign  trade  or  commerce ;  and  further,  whether 
the  record  disclosed  any  attempt  to  monopolize  any  part  of 
trade  or  commerce  among  the  several  states  or  with  foreign 
nations. 

§  851. Aids  and  facilities  to  commerce. — A  distinction 

is  drawn  between  interstate  commerce  itself  and  a  business  or 
occupation  which  is  in  some  manner  an  aid  or  facility  to  com- 
merce, and  which,  in  so  far  as  it  affects  interstate  commerce  at 
all,  does  so  indirectly  rather  than  directly.  The  services  of  a 
commission  merchant  in  the  buying  and  selling  of  stock  con- 
signed are  collateral  to  interstate  commerce,  and  are  in  the 
nature  of  a  local  aid  or  facility  provided  for  the  parties  who 
have  stock  to  sell,  and  an  agreement  between  commission  men 
not  to  render  services  for  less  than  a  certain  sum  is  not  a  con« 
tract  in  restraint  of  interstate  trade  or  commerce,  and  it  is  quite 
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immaterial  that  the  stock  is  consigned  from  different  states  and 
afterwards  shipped  to  different  states. 

§  856.  And  even  thoagh  it  appears  that  the  commission  men 
are  active  promoters  of  the  business  of  selling  cattle  in  other 
states,  in  order  to  secure  business,  they  send  their  agents  to 
other  states  to  the  owners  of  stock  to  solicit  business,  and  also 
loan  money  to  the  owners  of  stock  and  take  back  mortgages 
upon  the  same  as  security,  and  that  they  frequently  advance 
portions  of  the  purchase  price, —  these  facts  do  not  in  any  degree 
alter  the  nature  of  the  services  performed  by  the  commission 
men,  or  render  a  by-law  for  fixing  a  minimum  amount  of  com- 
missions void  as  in  restraint  of  interstate  trade.'  In  this 
connection  the  supreme  court  said :  "  Notwithstanding  these 
various  matters  undertaken  by  defendants,  we  must  keep  our 
attention  upon  the  real  business  transacted  by  them,  and  in 
regard  to  which  the  section  of  the  by-law  complained  of  i» 
made.  The  section  amounts  to  an  agreement,  and  it  relates  to 
charges  made  for  services  performed  in  selling  cattle  upon 
commission  at  Kansas  City.  The  charges  relate  to  that  business 
alone.  In  order  to  obtain  it  the  defendants  advance  money 
to  the  cattle  owner ;  they  pay  his  drafts,  and  they  aid  him  to 
keep  his  cattle  and  make  them  fit  for  the  market.  All  this  i» 
done  as  a  means  toward  an  end  —  as  an  inducement  to  the 
cattle  owner  to  give  one  of  the  defendants  the  business  of  sell* 
ing  the  cattle  for  him  when  the  owner  shall  finally  determine 
to  sell  them.  That  business  is  not  altered  in  character  because 
of  the  various  things  done  by  defendants  for  the  cattle  owner  in 
order  to  secure  it.  The  competition  among  the  defendants  and 
others  who  may  be  engaged  in  it,  to  obtain  the  business,  re- 
sults in  their  sending  outside  the  city,  to  cattle  owners,  to  urge 
them  by  distinct  and  various  inducements  to  send  their  cattle 
to  one  of  the  defendants  to  sell  for  them.  In  this  view  it  is 
immaterial  over  how  many  states  the  defendants  may  them- 
selves or  by  their  agents  travel  in  order  to  thereby  secure  busi- 
ness. They  do  not  purchase  the  cattle  themselves;  they  do 
not  transport  them.  They  receive  them  at  Kansas  City,  and 
the  complaint  made  is  in  regard  to  the  agreements  for  charges 
for  the  services  at  that  point  in  selling  the  cattle  for  the  owner. 

1  Hopkins  ▼•  United  States  (1898),  171  U.  a  578, 19  Sup.  Ct  R  4a 
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Thus,  everything  at  last  centers  at  the  market  at  Kansas  City, 
and  the  charges  are  for  services  there  only  performed." 

§  856.  The  commission  agent  simply  aids  the  owner  in  find- 
ing a  market,  and  the  facilities  afforded  by  him  are  not  of  such 
a  nature  as  to  thereby  make  such  agent  a  party  engaged  in  in- 
terstate commerce.  The  charges  of  an  agent  or  commission 
man  on  account  of  services  performed  for  his  principal  are 
nothing  more  than  charges  for  aids  or  facilities  furnished  the 
principal  whereby  the  object  of  the  latter  may  be  more  easily 
and  readily  accomplished.^ 

§  857.  Contracts  condemned  by  the  act  are  those  the  direct 
and  immediate  effect  of  which  is  a  restraint  upon  interstate 
trade  or  commerce.  Charges  for  facilities  and  aids  to  com- 
merce do  not  fall  within  the  act,  although  such  charges  may, 
and  usually  do,  increase  the  total  cost  of  marketing  stock  or 
commodities. 

§  858.  Agreements  which  affect  interstate  commerce  only 
in  an  indirect  way,  although  they  may  enhance  the  cost  of 
transacting  the  business,  are  not  agreements  in  restraint  of 
trade  or  commerce  within  the  meaning  of  the  act.  ^'  If  charges 
of  the  nature  described  do  not  amount  to  a  regulation  of  inter- 
state trade  or  commerce  because  they  touch  it  only  in  an  indi- 
rect and  remote  way,  or  else  because  they  are  in  the  nature  of 
compensation  for  the  use  of  property  or  privileges  as  a  mere 
facility  for  that  commerce,  it  would  for  a  like  reason  seem 
clear  that  agreements  relating  to  the  amounts  of  such  charges 
among  those  who  furnish  the  privileges  or  facilities  are  not  in 
restraint  of  that  kind  of  trade.  While  the  indirect  effect  of 
the  agreements  may  be  to  enhance  the  expense  to  those  en- 
gaged in  the  business,  yet,  as  the  agreements  are  in  regard  to 
compensation  for  privileges  accorded  for  services  rendered  as 
a  facility  to  commerce  or  trade,  they  are  not  illegal  as  a  re- 
straint thereon.  The  facilities  or  privileges  offered  by  the  de- 
fendants are  apparent  and  valuable.  The  cattle  owner  has  the 
use  of  a  place  for  his  cattle  furnished  by  the  defendants  and 
all  the  facilities  arising  from  a  market  where  the  sales  and  pur- 
chases are  conducted  under  the  auspices  of  the  association  of 
which  the  defendants  are  members,  and  in  a  manner  the  least 

i  Hopkins  ▼.  United  States  (1898),  171  U.  a  578, 10  Supi  Ct  R  4a 
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troublesome  to  the  owners  and  at  the  same  time  the  most  ext 
peditious  aiid  effective.  Each  of  these  defendants  has  the  right 
to  have  the  cattle  which  are  consigned  to  him  taken  to  the 
cattle  yards,  where,  by  virtue  of  the  arrangements  made  by 
the  defendants  with  the  owners  of  the  yards,  the  cattle  are 
placed  in  pens,  watered  and  fed,  if  necessary,  and  a  sale  ef- 
fected at  the  earliest  moment.  It  is  these  facilities  and  serv- 
ices which  are  paid  for  by  a  commission  on  the  sale  effected 
by  the  commission  men.  If,  as  is  claimed,  the  commission 
men  sometimes  own  the  cattle  they  sell,  then  the  rules  do  not 
apply,  for  they  relate  to  charges  made  for  selling  cattle  upon 
commission  and  not  at  all  to  sales  of  cattle  by  their  owners." 
§  869.  There  is  a  distinction  between  a  regulation  which  di- 
rectly affects  and  embraces  interstate  trade  and  commerce  and 
one  which  is  no  more  than  a  charge  for  a  local  facility  pro- 
vided for  the  transaction  of  such  commerce.  The  court  proceeds 
to  illustrate  this  conclusion  as  follows :  "  The  services  of  mem- 
bers of  the  different  stock  and  produce  exchanges  throughout 
the  country  in  effecting  sales  of  the  articles  they  deal  in  are  of 
a  similar  nature.  Members  of  the  New  York  stock  exchange 
buy  and  sell  shares  of  stock  of  railroads  and  other  corpora- 
tions, and  th^  property  represented  by  such  shares  of  stock  is 
situated  all  over  the  country.  Is  a  broker  whose  principal 
lives  outside  of  New  York  state,  and  who  sends  him  the  shares 
of  stock  or  the  bonds  of  a  corporation  created  and  doing  busi- 
ness in  another  state,  for  sale,  engaged  in  interstate  commerce? 
If  he  is  employed  to  purchase  stock  or  bonds  in  a  like  corpora- 
tion under  the  same  circumstances,  is  he  then  engaged  in  the 
business  of  interstate  commerce?  It  may,  perhaps,  be  an- 
swered that  stocks  or  bonds  are  not  commodities,  and  that  deal- 
ers  therein  are  not  engaged  in  commerce.  Whether  it  is  an 
answer  to  the  question  need  not  be  considered,  for  we  will  take 
the  case  of  the  New  York  produce  exchange.  Is  a  member  of 
that  body,  to  whom  a  cargo  of  grain  is  consigned  from  a  west- 
em  state  to  be  sold,  engaged  in  interstate  commerce  wben  he 
performs  the  service  of  selling  the  article  upon  its  arrival  in 
New  York  and  transmitting  the  proceeds  of  the  sale  less  his 
commissions?  Is  a  New  Orleans  cotton  broker  who  is  a  mem- 
ber of  the  cotton  exchange  of  that  city,  and  who  receives  con- 
signments of  cotton  from  different  states  and  sells  them  on 

62 
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'change  in  New  Orleans  and  accounts  to  his  consignors  for  the 
proceeds  of  sach  sales  less  his  commission,  engaged  in  inter- 
state commerce?  Is  the  character  of  the  business  altered  in 
either  case  by  the  fact  that  the  broker  has  advanced  moneys 
to  the  owner  of  the  article  and  taken  a  mortgage  thereon  as 
his  security?  We  understand  we  are  in  these  queries  assum- 
ing substantially  the  same  facts  as  those  which  are  contained 
in  the  case  before  us,  and  if  these  defendants  are  engaged  in 
interstate  commerce  because  of  their  services  in  the  sale  of 
cattle  which  may  come  from  other  states,  then  the  same  must 
be  said  in  regard  to  the  members  of  the  other  exchanges  above 
referred  to.  We  think  it  would  be  an  entirely  novel  view  of 
the  situation  if  all  the  members  of  these  different  exchanges 
throughout  the  country  were  to  be  regarded  as  engaged  in 
interstate  commerce,  because  they  sell  things  for  their  princi- 
pals which  come  from  states  different  from  the  one  in  which 
the  exchange  is  situated  and  the  sale  made.  The  theory  upon 
which  we  think  the  by-law  or  agreement  regarding  commis- 
sions is  not  a  violation  of  the  statute  operates  also  in  the  case 
of  other  provisions  of  the  by-laws.  The  answer  in  regard  to 
all  objections  is,  the  defendants  are  not  engaged  in  interstate 
commerce." 

§  860.  An  agreement  to  abstain  from  telegraphing  under 
certain  conditions  and  for  certain  purposes  is  clearly  not  an  at- 
tempt to  regulate  or  restrain  the  general  sending  of  telegrams. 
An  agreement  among  business  men  not  to  send  telegrams  in 
regard  to  their  own  business  and  for  the  purpose  of  regulating 
their  own  business  is  not  a  direct  attempt  to  affect  the  business 
of  a  telegraph  company,  and  is  not  an  interference  with  inter- 
state commerce.^  While  it  is  true  that  none  of  the  states  or 
territories  could  enact  a  law  interfering  with  the  right  of  any 
person  to  send  prepaid  telegrams,  it  does  not  follow  that  an 
agreement  among  business  men  to  the  effect  that  they  will  not 
send  certain  prepaid  telegrams,  which  agreement  is  entered 
into  for  the  purpose  of  furthering  their  own  legitimate  busi- 
ness, is  illegal. 

A  by-law  of  the  exchange  prohibiting  the  hiring  of  solicitors 
of  business  except  upon  a  stipulated  salary,  and  providing  that 
no  more  than  three  solicitors  shall  be  employed  at  any  one 

1  Hopkins  ▼.  United  States  (1898),  171  U.  S.  505, 10  Sup.  Ct  R.  4a 
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time  by  a  commission  firm  op  corporation,  is  not  illegal.^  "  But 
the  solicitors  for  these  defendants  have  no  property  or  goods 
for  sale,  and  their  only  duty  is  to  ask  or  induce  those  who  own 
property  to  agree  that  when  they  send  it  to  market  for  sale 
they  will  consign  it  to  the  solicitors'  principal,  so  that  he  may 
perform  such  services  as  may  be  necessary  to  sell  the  stock  for 
them  and  account  to  them  for  the  proceeds  thereof.  Unlike 
the  drummer  who  contracts  in  one  state  for  the  sale  of  goods 
which  are  in  another,  and  which  are  to  be  thereafter  delivered 
in  the  state  in  which  the  contract  is  made,  the  solicitor  in  this 
case  has  no  goods  or  samples  of  goods  and  negotiates  no  sales, 
and  merely  seeks  to  exact  a  promise  from  the  owner  of  prop- 
erty that  when  he  does  wish  to  sell  he  will  consign  to  and  sell 
the  property  through  the  solicitor's  principal.  There  is  no  in- 
terstate commerce  in  that  business." ' 

§  861. Anderson*  V.  United  States. —  At  the  same  term 

of  court  the  supreme  court  passed  upon  the  legality  of  a  Trad- 
ers' Live  Stock  Exchange.'  The  chief  distinction  between  the 
Hopkins  case  and  this  case  was  that,  whereas  in  the  former 
case  the  members  of  the  live-stock  association  were  commission 
men,  the  members  of  the  traders'  exchange  were  themselves 
the  purchasers  of  the  cattle  and  live-stock,  and  it  was  charged 
that  the  traffic  in  cattle  at  the  Kansas  City  yards  was  inter- 
fered with,  hindered  and  restrained,  because  the  members  of 
the  exchange  unlawfully  and  oppressively  refused  to  purchase 
cattle  from  a  commission  merchant  who  dealt  with  any  member 
of  the  stock-yards  who  was  not  a  member  of  the  exchange. 

In  holding  that  the  association  was  not  in  violation  of  the 
anti-trust  act,  and  that  the  exchange  was  entirely  legal,  the  su- 
preme court  laid  down  the  following  propositions  of  fact  and 
law: 

1.  There  was  no  evidence  that  the  members  of  the  exchange 
in  any  manner  interfered  with  the  freedom  of  other  traders  to 
do  business  at  the  stock-yards  except  in  so  far  as  the  rules  and 

1  Hopkins  v.  United  States,  suprcu  them  certain  by-laws,  on  the  ground 

2  See  also  Qreer,  Mills  &  Co.  v.  that  they  are  illegal  and  in  restraint 
StoUer  et  aL  (1896),  77  Fed.  B.  1,  of  trade  and  oommerce  contrary  to 
wherein  a  bill  was  filed  by  certain  the  anti-trust  act 

members  of  the  Kansas  City  Live       '  Anderson  y.  United  States  (1898)^ 
Stock  Association  to  enjoin  the  board    171  U.  a  6H  11)  Sup.  Ct  R  6a 
of  directors  from  enforcing  against 
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regulations  of  the  exchange  were  claimed  to  so  interfere,  and 
there  was  nothing  in  the  record  which  tended  to  show  that 
such  rules  and  regulations  did,  as  a  matter  of  fact,  interfere 
with  interstate  commerce  in  that  respect. 

2.  Parties  engaged  as  yard  traders  and  buying  cattle  which 
came  from  different  states  may  form  an  association  for  the 
better  conduct  of  the  business,  and  they  may  agree  that  they 
will  not  transact  business  with  traders  who  are  not  members; 
and  they  may  agree  that  they  will  not  buy  cattle  from  parties 
who  sell  to  traders  who  are  not  members  of  the  association. 

3.  Such  an  association  has  nothing  whatever  to  do  with  the 
transportation  of  live-stock,  or  the  fixing  of  prices  for  which 
stock  may  be  purchased  or  sold. 

4.  It  appears  that  any  yard  trader  can  become  a  member  of 
the  association  upon  complying  with  its  conditions  of  member- 
ship, and  may  remain  a  member  as  long  as  he  complies  with 
its  by-laws  and  regulations. 

5.  A  lessening  of  the  amount  of  interstate  trade  is  neither 
the  necessary  nor  the  direct  effect  of  the  formation  of  such  an 
association,  and,  as  a  matter  of  fact,  it  appeared  that  trade  had 
greatly  increased  since  the  association  was  formed. 

6.  There  was  no  evidence  whatsoever  that  the  market  price 
of  live-stock  had  been  lowered  by  reason  of  the  existence  and 
operation  of  the  association. 

7.  There  was  no  feature  of  monopoly  in  the  formation  of 
the  association,  and  the  entire  transaction,  as  disclosed  by  the 
record. 

§  862.  The  court  did  not  feel  called  upon  to  decide  whether 
or  not  the  members  of  the  association  were  engaged  in  inter- 
state commerce,  for  if  they  were,  the  agreement,  as  shown  by 
the  by-laws  of  the  exchange,  was  not  one  in  restraint  of  inter- 
state trade;  nor  was  there  any  combination  to  monopolize  or 
attempt  to  monopolize  such  trade  within  the  meaning  of  the 
anti-trust  act.  In  this  connection  the  supreme  court  said :  ^^  It 
has  already  been  stated  in  the  Hopkins  case,  above  mentioned, 
that  in  order  to  come  within  the  provisions  of  the  statute  the 
direct  effect  of  an  agreement  or  combination  must  be  in  re- 
straint of  that  trade  or  commerce  which  is  among  the  several 
states,  or  with  foreign  nations.  Where  the  subject-matter  of 
the  agreement  does  not  directly  relate  to  and  act  upon  and 
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embrace  interstate  commerce,  and  where  tlie  undisputed  facts 
clearly  show  that  the  purpose  of  the  agreement  was  not  to  reg- 
ulate, obstruct  or  restrain  that  commerce,  but  that  it  was 
entered  into  with  the  object  of  properly  and  fairly  regulating 
the  transaction  of  the  business  in  which  the  parties  to  the 
agreement  were  engaged,  such  agreement  will  be  upheld  as  not 
within  the  statute,  where  it  can  be  seen  that  the  character  and 
terms  of  the  agreement  are  well  calculated  to  attain  the  pur- 
pose for  which  it  was  formed,  and  where  the  effect  of  its  for- 
mation and  enforcement  upon  interstate  trade  or  commerce  is 
in  any  event  but  indirect  and  incidental,  and  not  its  purpose  or 
object.  As  is  said  in  Smith  v.  Alcibaina:  ^  *  There  are  many  cases, 
however,  where  the  acknowledged  powers  of  a  state  may  be  ex- 
erted and  applied  in  such  a  manner  as  to  affect  foreign  or  inter- 
state commerce  without  being  intended  to  operate  as  commercial 
regulations.'  The  same  is  true  as  to  certain  kinds  of  agreements 
entered  into  between  persons  engaged  in  the  same  business  for 
the  direct  and  hona  fide  purpose  of  properly  and  reasonably 
regulating  the  conduct  of  their  business  among  themselves  and 
with  the  public.  If  an  agreement  of  that  nature,  while  apt 
and  proper  for  the  purpose  thus  intended,  should  possibly, 
though  only  indirectly  and  unintentionally,  affect  interstate 
trade  or  commerce,  in  that  event  we  think  the  agreement 
would  be  good.  Otherwise,  there  is  scarcely  any  agreement 
among  men  which  has  interstate  or  foreign  commerce  for  its 
subject  that  may  not  remotely  be  said  to,  in  some  obscure  way, 
affect  that  commerce  and  to  be  therefore  void.  We  think, 
within  the  plain  and  obvious  construction  to  be  placed  upon  the 
act,  and  following  the  rules  in  this  regard  already  laid  down 
in  the  cases  heretofore  decided  in  this  court,  we  must  hold  the 
agreement  under  consideration  in  this  suit  to  be  valid." 

§  863.  Right  to  form  associations  for  the  advancement  of 
business. —  The  right  of  men  to  form  voluntary  associations, 
and  to  adopt  by-laws,  rules  and  regulations  for  the  advance- 
ment of  fheir  business  interests,  is  broadly  upheld  by  the  su- 
preme court  of  the  United  States.*  Where  an  association  is 
not  formed  primarily  for  pecuniary  profit,  but  to  provide  for 

1  (1888)  124  U.  a  465,  8  Sup.  Ct  R.  dereon  v.  United  States  (1898),  171 
564  U.  S.  604, 19  Sup.  CJt  R.  50.    See  also 

2  Hopkins  V.  United  States  (1898),  Gibbs  v.  McNeeley  et  aL  (1900),  102 
171  U.  a  578, 19  Sup.  Ct  R.  40;  An-  Fed.  R  594 


982  THE   FEDERAL   ANTI-TRUST   LAW.  [§  863- 

the  ready  transaction  of  the  business  of  its  members  by  main- 
taining general  headquarters  for  the  interchange  of  informa- 
tion, and  for  meetings;  also  to  provide  a  standard  of  business 
integrity  by  adopting  rules  for  just  and  fair  dealing  among  the 
members,  and  penalties  for  the  violation  of  the  rules,  such  as- 
sociations are  entirely  legal  and  praiseworthy,  providing  it  is 
not  their  object  to  fix  prices  for  commodities  and  articles  which 
are  the  subject  of  interstate  traffic,  and  such  associations  are 
not  within  the  anti-trust  act,  even  though  in  an  indirect  and 
remote  manner  they  aflfect  interstate  commerce.^ 

^  Anderson  v.  United  States,  supra,  the  ostensible  purpose  of  its  forma- 
The  remarks  of  the  supreme  court  in  tion.  It  was  not  formed  for  pecon- 
this  connection  are  of  interest,  be-  iary  profits,  and  a  careful  perusal  of 
cause  the  Jellico  Mountain  C!oal  &  the  whole  agreement  fails,  as  we 
Coke  Company's  case  and  the  Coal  think,  to  show  that  its  purpose  was 
Dealers'  Ass*n  of  California  case  are  other  than  as  stated  in  the  preamble, 
referred  to  and  distinguished  from  In  other  words,  we  think  that  the 
the  case  at  bar.  The  supreme  court  rules  adopted  do  not  contradict  the 
does  not  specifically  approve  the  de-  expressed  purpose  of  the  preamble^ 
cisionsin  those  two  cases,  but,  assum-  and  that  the  result  naturally  to  be 
ing  the  correctness  of  the  decision,  expected  from  an  enforcement  of  the 
points  out  wherein  these  associations  rules  would  not  directly,  if  at  all,  af- 
differ  from  the  live-stock  associa-  feet  interstate  trade  or  commerce, 
tion  and  the  traders'  exchange.  The  agreement  now  under  discussion 
"  From  very  early  times  it  has  been  differs  radically  from  those  of  the 
the  custom  for  men  engaged  in  the  United  States  v.  JeUico  Mountain 
occupation  of  buying  and  semng  arti-  Coal  &  Coke  Ca  (1891),  46  Fed.  R  482 ; 
cles  of  a  similar  nature  at  any  par-  United  States  v.  Coal  Dealers'  Asso- 
ticular  place  to  associate  themselves  ciation  of  California  (1898),  85  Fed.  R. 
together.  The  object  of  the  associa-  252,  and  United  States  v.  Addyston 
tion  has  in  many  cases  been  to  pro-  Pipe  &  Steel  Co.  (1898),  85  Fed.  R.  271. 
vide  for  the  ready  transaction  of  the  The  agreement  in  all  of  these  oases 
business  of  the  associates  by  obtain-  provided  for  fixing  the  prices  of  the 
ing  a  general  headquarters  for  its  articles  dealt  in  by  the  different  com- 
conduct,  and  thus  to  insure  a  quick  panies,  being  in  one  case  iron  pipe 
and  certain  market  for  the  sale  or  for  gas,  water,  sewer  and  other  pur- 
purchase  of  the  article  dealt  in.  An-  poses,  and  coal  in  the  other  two  cases, 
other  purpose  has  been  to  provide  a  If  it  were  conceded  that  these  cases 
standard  of  business  integrity  among  were  well  decided,  they  differ  so 
the  members  by  adopting  rules  for  materially  and  radically  ixi  their  nat- 
just  and  fair  dealing  among  them  ure  and  purpose  from  the  case  under 
and  enforcing  the  same  by  penalties  consideration  that  they  form  no 
for  their  violation.  The  agreements  basis  for  its  decision.  This  associa- 
have  been  voluntary,  and  the  penal-  tion  does  not  meddle  with  prices  and 
ties  have  been  enforced  under  the  itself  does  no  business.  In  refusing 
supervision  and  by  members  of  the  to  recognize  any  yard  trader  who  la 
association.  The  preamble  adopted  not  a  member  of  the  exchange,  we 
by  the  association  in  this  case  shows  see  no  purpose  of  thereby  affecting 
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§  864.  Effect  of  dissolution  of  combination.—:  The  dissolu- 
tion of  an  illegal  combination  pending  an  appeal  in  the  supreme 
court  of  the  United  States  does  not  prevent  the  court  from 
taking  cognizance  of  the  appeal  and  deciding  the  case  upon  its 
merits,  where  the  relief  prayed  is  not  only  the  dissolution  of 
the  association,  bnt  also  that  the  parties  thereto  be  restrained 
from  continuing  in  a  like  combination,  and  from  further  con- 
spiring, agreeing  or  combining  and  acting  together  along  the 
same  lines.^ 

or  in  any  manner  restraining  inter-  ation  was  not  terminated  on  that 
state  commerce,  which,  if  affected  at  account  They  do  not  admit  the 
all,  can  only  be  in  a  very  indirect  illegality  of  the  agreement*  nor  do 
and  remote  manner.  The  rule  has  no  they  allege  their  purpose  not  to  enter 
direct  tendency  to  diminish  or  in  any  into  a  similar  one  in  the  immediate 
way  impede  or  restrain  interstate  future.  On  the  contrary,  by  their 
commerce  in  the  cattle  dealt  in  by  answers  the  defendants  claim  that 
def endanta  There  is  no  tendency  as  the  agreement  is  a  perfectly  proper, 
a  result  of  the  rule,  directly  or  indi-  legitimate  and  salutary  one,  and  that 
rectly,  to  restrict  the  competition  it  or  one  like  it  is  necessary  to  the 
among  the  defendants  for  the  class  prosperity  of  the  companies.  If  the 
of  cattle  dealt  in  by  them.  Those  who  injunction  were  limited  to  the  pre* 
are  selling  the  cattle  have  the  mar-  yention  of  any  action  by  the  defend- 
ket  composed  of  defendants,  and  also  ants  under  the  particular  agreement 
composed  of  the  representative  buy-  set  out,  or  if  the  judgment  were  to 
ers  of  all  the  packing  houses  in  Elan-  be  limited  to  the  dissolution  of  the 
sas  City,  and  also  of  the  various  association  mentioned  in  the  bill,  the 
commission  merchants  who  are  con-  relief  obtained  would  be  totally  in- 
stantly buying  on  orders  and  of  those  adequate  to  the  necessities  of  the 
who  are  buying  on  their  own  ac-  occasion,  provided  an  agreement  of 
count.  This  makes  a  large  competi-  that  nature  were  determined  to  be 
tion  whoUy  outside  of  the  defend-  illegal  The  injunction  should  go 
ant&  The  owner  of  the  cattle  for  further,  and  enjoin  defendants  from 
sale  is  therefore  furnished  with  a  entering  into  or  acting  under  any 
market  at  which  the  competition  of  similar  agreement  in  the  future.  In 
buyers  has  a  broad  effect.  All  yard  other  words,  the  relief  granted  should 
traders  have  the  opportunity  of  be-  be  adequate  to  the  occasion.  As  an 
coming  members  of  the  exchange,  answer  to  the  fact  of  the  dissolution 
and  to  thus  obtain  all  the  advantages  of  the  association,  it  is  shown  on  the 
thereof."  part  of  the  government  that  these 
1  United  States  v.  Trans-Missouri  very  defendants,  or  most  of  them, 
Freight  Ass'n  (1896),  186  IJ.  a  290, 17  immediately  entered  into  a  substan- 
Svtp.  Ct.  B.  540.  "The  defendants,  in  tially  similar  agreement,  which  was 
bringing  to  the  notice  of  the  court  to  remain  in  force  for  a  certain  time, 
the  fact  of  the  dissolution  of  the  as-  and  under  which  the  companies 
fiociation,  take  pains  to  show  that  acted,  and  in  regard  to  which  it  does 
Buch  dissolution  had  no  connection  not  appear  that  they  are  not  still 
or  relation  whatever  with  the  pend-  acting.  If  the  mere  dissolution  of 
ency  of  this  suit,  and  that  the  associ-  the  association  worked  an  abatement 
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§  865.  Private  parties  may  settle  their  controversies  at  any 
time,  either  before  a  judgment  or  while  their  case  is  pending  on 
appeal,  and  the  court  being  informed  of  the  facts  will  proceed 
no  further;  but  where  the  government  is  seeking  to  enforce  the 
rights  of  the  public,  defendants  cannot  foreclose  those  rights 
nor  prevent  their  protection  by  the  government  by  the  mere 
dissolution  of  their  illegal  combination. 

§  866.  The  right  to  maintain  a  bill  for  an  injunction  on  the 
granting  of  the  relief  prayed  therein  is  to  be  determined  by 
the  statute  existing  at  the  time  of  the  filing  of  the  bill.  If 
rights  are  invaded  and  recourse  to  the  courts  is  rendered  neces- 
sary, it  is  no  defense  that  since  the  beginning  of  the  suit  the  in- 
vasion had  ceased.  The  end  of  a  strike  is  no  ground  for  ref us-^ 
ing  an  injunction  where  injunction  is  asked  against  interference 
with  interstate  commerce  by  combinations  of  labor.^ 

§  867.  Remedies  under  the  act. —  The  remedies  provided  by 
the  act  are  the  following: 

1.  In  equity, —  Proceedings  in  equity  may  be  instituted  in 
any  circuit  court  of  the  United  States  by  any  district  attorney 
of  the  United  States,  under  the  direction  of  the  attorney-gen- 
eral, to  prevent  and  restrain  violations  of  the  act.  Such  pro- 
ceedings may  be  by  way  of  petition,  setting  forth  the  case  and 
praying  that  the  alleged  violation  be  enjoined  or  otherwise 
prohibited.  As  soon  as  the  parties  complained  of  shall  have 
been  duly  notified  of  such  petition,  the  court  shall  proceed  as 
soon  as  may  be  to  the  hearing  and  determination  of  the  case 

of  the  suit  as  to  all  the  defendants,  interfere  simply  to  restrain  a  possible 

as  is  the  claim  made  on  their  part,  future  violation  of  law,  yet  where 

it  is  plain  that  they  have  thus  dis-  parties  have  entered  into  an  illegal 

covered  an  effectual  means  to  pre-  agreement  and  are  acting  under  it» 

vent  the  judgment  of  this   court  and  there  is  no  adequate  remedy  at 

being  given  upon  the  question  really  law  and  the  jurisdiction  of  the  court 

involved  in  the  case.    The  defend-  has  attached  by  the  filing  of  a  biU  to 

ants  having  succeeded  in  the  court  restrain  such  or  any  like  action  under 

below,  it  would  only  be  necessary  a  similar  agreement,  and  a  trial  has 

thereafter  to  dissolve  their  associa-  been  had  and  judgment  entered,  the 

tion  and  instantly  form  another  of  a  appellate  jurisdiction  of  this  court  is 

similar  kind,  and  the  fact  of  the  dis-  not  ousted  by  a  simple  dissolution  of 

solution  would  prevent  an  appeal  to  the  association,  effected  subsequently 

this  court  or  procure  dismissal  if  to  the  entry  of  judgment  in  the  suit" 

taken.     This   result  does   not  and  ^  United  States  v.  Workingmen*8 

ought  not  to  follow.    Although  the  Amalgamated  Ck)uncil  (1898),  54  Fed. 

general  rule  is  that  equity  does  not  R  994. 
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pending  such  petition,  and  before  final  decree  the  court  may  at 
any  time  make  such  temporary  restraining  order  or  prohibition 
as  shall  be  deemed  just.  Wherever  it  appears  that  the  ends  of 
justice  require  that  other  parties  be  brought  before  the  court 
I  in  any  suit  therein  pending,  the  court  may  cause  them  to  be 

I  summoned,  whether  they  reside  in  the  district  in  which  the 

I  court  is  held  or  not,  and  subpoenas  to  that  end  may  be  served 

i  in  any  district  by  the  marshal  thereof. 

2.  At  law. —  Any  person  injured  in  his  business  or  property 
by  any  other  person  or  corporation,  by  reason  of  anything  for- 
bidden or  declared  to  be  unlawful  by  the  act,  may  sue  in  any 
circuit  court  of  the  United  States  in  the  district  in  which  the 
defendant  resides  or  is  found,  regardless  of  the  amount  in  con- 
troversy, and  shall  recover  threefold  the  damages  by  him 
sustained,  together  with  the  costs  of  the  suit,  and  a  reasonable 
attorney's  fee. 

§  868.  In  equity. —  A  private  party  cannot  file  a  bill  in 
equity  to  enforce  any  provisions  of  the  act.  The  only  remedy 
given  a  private  party  who  shall  be  injured  in  his  business  or 
property  by  any  other  person  or  corporation,  by  reason  of  any- 
thing forbidden  or  declared  to  be  unlawful  by  the  act,  may 
bring  his  action  at  law  in  any  circuit  court  of  the  United  States 
in  the  district  in  which  the  defendant  resides  or  is  found,  with- 
out respect  to  the  amount  in  controversy,  and  shall  recover 
threefold  the  damages  by  him  sustained,  together  with  costs 
of  the  suit  and  a  reasonable  attornev's  fee.^ 

%  869.  A  bill  in  equity  charging  that  respondents  are  parties 
to  an  illegal  combination  to  injure  complainant's  business  can- 
not be  sustained  under  the  act.^ 

1  Sa  Ind.  Exp.  Ca  v.  U.  8.  Exp.  Co.    It  is  unnecessary,  therefore,  to  dis- 
;                   et  al.  (1898),  88  Fed.  R  659;  affirmed,    cuss  the  proposition  whether  or  not 

92  Fed.  B.  1022;  Pidcock  v.  Barring-  the  action  can  be  maintained  inde- 

ton  et  aL  (1894),  64  Fed.  B.  821.  pendently  of  the  statute.    The  de- 

2  Pidcock  V.  Harrington  et  aL  (1898),  murrer  challenges  the  jurisdiction 
64  Fed.  R.  821.  "At  the  argument  of  this  court  to  maintain,  under  the 
the  counsel  for  the  complainant  was  act  in  question,  a  bill  in  equity  filed 
asked  whether  he  sought  to  maintain  by  a  private  individual  and  his  solic- 
this  action  under  the  general  equity  itor.  It  is  clear  that  the  right  to 
principles  of  the  common  law  or  maintain  such  a  suit  is  not  expressly 
under  the  provisions  of  the  act  of  conferred  by  the  act  Indeed,  such 
July  2,  1890.  He  answered  that  it  right  is,  by  implication,  denied,  first, 
was  founded  solely  upon  the  statute^  because  a  private  person  is  given 
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§  870.  A  bill  seeking  damages  under  the  anti-trust  act,  and 
also  praying  an  injunction  against  the  use  of  trade-marks  and 
trade-name,  contains  two  distinct  causes  of  action,  having  no 
connection  and  relation  to  each  other,  and  is  multifarious.^ 

A  transaction  between  two  corporations,  both  of  the  state 
in  which  the  transaction  was  made,  is  not  within  the  anti-trust 
act.^ 

(section  7)  the  right  to  maintain  an  favor  of  the  views  here  expressed  in 
action  at  law;  and  second,  the  dis-  Blindell  v.  Hagan  (1898),  54  Fed.  B.  40, 
trict  attorneys  of  the  United  States,  affirmed  56  Fed.  R.  696,  6  C.  Q  A.  86." 
under  the  direction  of  the  attorney-  ^  Block  et  aL  v.  Standard  Distilling 
general  (section  4),  are  charged  with  &  Distributing  Ca  (1899),  95  Fed.  R. 
the  duty  of  commencing  suits  in  978.  In  this  case  the  court  said: 
equity.  If  it  were  the  intention  of  *'  The  objection  to  the  second  and 
the  law-makers  to  vest  in  every  irre-  third  assignments  of  the  demurrer 
sponsible  individual  who  may  deem  allege  that  the  bill  is  multifarious, 
himself  aggrieved  the  right  to  invoke  in  that  it  joins  two  distinct  causes 
the  drastic  and  far-reaching  reme-  of  action  not  necessarily  connected 
dies  conferred  by  the  act,  is  it  not  or  blended,  and  joins  an  action  at 
reasonable  to  suppose  they  would  law  with  a  suit  in  equity.  I  think 
have  said  so  in  unambiguous  terms?  these  objections  to  the  bill  are  well 
The  first  three  sections  are  penal  taken.  The  claim  for  damages  under 
statutes.  They  give  no  civil  remedy,  the  anti-trust  law  of  July  2, 1890,  and 
Section  '4  vests  the  right  to  institute  the  facts  set  forth  upon  which  the 
proceedings  in  equity  in  the  district  complainants  ask  that  the  defendant 
attorneys  of  the  United  States,  and,  be  enjoined  from  using  complain- 
together  with  section  5,  prescribes  ants*  trade-mark  and  trade-name^ 
the  procedure  in  such  suita  Section  constitute  distinct  causes  of  action, 
6  provides  for  the  sei^re  and  foi^  having  no  connection  or  relation  to 
feiture  to  the  United  States  of  prop-  each  other;  and,  besides,  one  is  a 
erty  illegaUy  owned  under  the  pro-  cause  of  action  triable  at  law,  while 
visions  of  the  act.  So  far,  then,  the  the  other  is  of  equitable  cognizance, 
act  is  a  public  act  providing  no  pri-  The  case  attempted  to  be  set  forth 
vate  remedy.  If  it  ended  with  sec-  under  the  anti-trust  law  would  not 
tion  6  there  would  probably  be  no  justify  the  allowance  of  an  injunc- 
pretense  that  it  sanctioned  a  suit  tion.  So  far  as  the  court  is  ad- 
like  the  one  at  bar.  What  follows,  vised  by  the  statement  of  that  part 
however,  in  no  way  strengthens  the  of  the  case,  there  would  be  an  ode- 
complainant's  position.  The  only  quate  remedy  at  law.  Gulf,C.  &S.  F. 
section  which  gives  a  private  remedy  Ry.  Ca  v.  Miami  S.  S.  Ca  (1898),  80  C. 
is  the  seventh.  .  .  .  But  for  this  C.  A.  142,  86  Fed.  B.  407;  Blindell  v. 
section  no  private  person  would  have  Hagan  (1898),  54  Fed.  R.  40;  Hagan 
any  standing  in  court,  and  as  the  v.  BlindeU  (1893),  6  G.  C  A.  86^  56 
only  right  conferred  by  it  is  the  right  Fed.  R  696." 

to  sue  for  damages  in  a  court  of  law,  >  National  Distilling  (Da  v.  Cream 

it  follows  that  the  point  presented  City  Importing  Ca  (1893),  86  Wi&  852» 

by  the  demurrer  is  well  founded.  56  N.  W.  R.  864 
The  precise  question  was  decided  in 
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§  871.  One  express  company  cannot  file  a  bill  under  the  act 
to  compel  another  express  company  to  receive  and  forward 
goods.^ 

§  872.  Only  the  government  can  bring  suit  in  equity  to  en- 
force any  of  the  provisions  of  the  act.* 

§  873.  However,  a  court  of  equity  may  entertain  a  suit  to 
enjoin  a  combination  from  interfering  with  and  preventing 
ship-owners  from  shipping  a  crew  on  the  ground  of  preventing 
a  multiplicity  of  suits.' 

§  87*. Injanetion  without  notice. —  Under  section  4 

of  the  act  a  restraining  order  may  be  issued  by  the  court  or 
judge  without  notice  under  circumstances  sanctioned  by  the  es- 
tablished usages  of  equity  practice.  While,  as  a  general  rule, 
notice  of  application  for  a  temporary  restraining  order  as  well 
as  for  an  injunction  is  required,  still  in  pressing  cases,  where 
the  mischief  sought  to  be  prevented  is  serious,  imminent  and 
irremediable,  courts  will  grant  restraining  orders  without  no- 
tice, and  they  will  do  so  where  the  mere  act  of  giving  notice 
to  the  defendant  of  the  intention  to  make  the  application 
might,  of  itself,  be  productive  of  the  mischief  apprehended,  by 
inducing  him  to  act  quickly  in  order  that  his  purpose  might  be 
accomplished  before  the  time  for  making  application  has  ar- 
rived.* 

§876.  Injanetion  —  Affidavits  for. —  On  an  applica- 
tion for  an  injunction,  affidavits  of  individuals  and  the  procla- 
mations of  the  governor  of  the  state,  and  of  the  mayor  of  a 
city,  and  statements  in  public  journals,  where  supported  by 
affidavits,  may  all  be  considered.' 

§  876.  Action  at  law  to  recover  damages. —  The  only  sec- 
tion of  the  act  which  gives  any  additional  remedy  to  a  private 
party  is  section  7,  which  provides  that  "any  person  who  shall 
be  injured  in  his  business  or  property  by  any  other  person  or 
corporation,  by  reason  of  anything  forbidden  or  declared  to  be 

1  Sa  Ind.  Exp.  Ca  y.  U.  S.  Exp.  Co.  '  BUndell  et  aL  v.  Hagan  et  aL 
et  aL  (1898),  88  Fed.  R  659;  affirmed,    (1893),  54  Fed.  B.  4a 

92  Fed.  R  1022.  <  United   States  v.  Coal  Dealers' 

2  Gulf,  C.  &  a  F.  Ry.  Co.  et  al.  v.  Ass'n  of  California  et  aL  (1898),  85 
Miami  a  a  Co.  (1898),  86  Fed.  R  407;    Fed.  R  252. 

Greer,  Mills  &  Ca  v.  StoUer  (1896),       « United  States  v.  Workingmen's 
77  Fed  R  L  Amalgamated  Council  (1893),  54  Fed. 

R994. 
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unlawful  by  this  act,  may  sue  therefor  in  any  circuit  court  of 
the  XJnited  States  in  the  district  in  which  the  defendant  resides 
or  is  found,  without  respect  to  the  amount  in  controversy,  and 
shall  recover  threefold  the  damages  by  him  sustained,  and  the 
costs  of  suit,  including  a  reasonable  attorney's  fee." 

To  sustain  an  action  under  this  section  it  must  clearly  ap- 
pear: 

First,  that  the  injury  complained  of  was,  as  a  matter  of  fact, 
the  result  of  the  particular  agreement,  combination  or  act  for- 
bidden by  the  statute. 

Secondly,  that  the  injury  complained  of  was  the  direct,  or 
inevitable,  or  at  least  the  probable,  result  of  the  illegal  agree- 
ment, combination  or  act  forbidden. 

In  other  words,  it  must  clearly  appear  that  the  defendants 
intended  to  cause  the  injury  complained  of,  or  that  their  acts 
were  such  that  the  injurious  consequences  were  inevitable  or 
probable.  It  is  quite  conceivable  that  the  injury  occasioned 
an  individual  by  the  operation  of  a  combination  may  be  so  in- 
direct and  remote  that  the  combination  is  not  legally  liable. 
There  can  be  no  co-operation  among  men  without  more  or  less 
affecting  others.  The  formation  of  the  smallest  partnership 
has  its  effect  upon  trade  in  the  immediate  vicinity ;  while  the 
formation  of  a  large  combination  may  affect  trade  to  the  same 
extent  throughout  the  entire  country,  although  the  operations 
of  the  combination  are  confined  to  a  comparatively  small  local- 
ity. It  is  fair  to  assume  that  the  act  does  not  contemplate  the 
damages  which  are  remotely  connected  with  the  immediate 
operation  of  a  combination,  even  though  the  combination  is 
illegal  under  the  section  in  question. 

§  877.  A  party  whose  business  is  injured  or  destroyed  by  an 
association  of  wholesale  dealers  and  manufacturers  who  control 
output  and  prices,  and  who  by  their  rules,  by-laws  and  regula- 
tions make  it  impossible  for  the  injured  party  to  either  join  the 
association  or  purchase  the  goods  necessary  to  carry  on  his 
business,  may  recover  the  damages  sustained.* 

1  Lowry  v.  Tile,  Mantel  &  Grate  thereof,  the  extent  of  the  business 

Ass'n  et  al.  (Ib99),  98  Fed.  R.  817.    In  done,  and  other  particulars,  also  the 

this  case  the  complaint  set  forth  the  rules,  regulations  and  by-laws  of  the 

organization  of  the  Tile,  Mantel  &  association,  the  object  of  which  was 

Grate    Association,    the    members  to  confine  trade  to  members  of  the 
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§  878.  In  an  action  by  a  private  party  to  recover  damages 

nader  the  act,  the  allegation  that  the  illegal  combination 
brought  two  suits  against  the  plaintiff,  which  suits  were  unde- 
cided, is  entirely  insufficient,  since  it  may  be  shown  that  the 
combination  had  the  right  to  maintain  both  the  actions.^ 

association;  the  complaint  further  these  orders  were  not  filled,  but  were 
showed  that  prior  to  the  formation  canceled,  by  the  parties  with  whom 
of  the  organization  the  plaintiffs  they  had  been  placed,  f6r  the  reason 
were  doing  a  large  business  in  sell-  that  plaintiffs  did  not  belong  to,  and 
ing  tiles,  mantels  and  grates,  and  would  not  join,  said  organization, 
making  an  annual  profit  of  about  That,  about  the  time  of  the  forma- 
$5,000.  "That  plaintiffs  are  unable  tion  of  the  association,  plaintiffs  had 
to  join  the  said  organization,  be-  placed  orders  for  tiles  with  the  Co- 
cause,  according  to  its  constitution  lumbia  Encaustic  Tile  Ck>mpany, 
and  by-laws,  a  unanimous  vote  of  which  canceled  plaintiffs'  orders  be- 
the  members  of  the  association  is  cause  plaintiffs  did  not  l)elong  to  the 
required  to  elect  a  member  thereof,  Tile,  Mantel  Sc  Grate  Association, 
and  certain  members  of  that  organ-  That  said  organization  is  within  the 
ization  are  so  antagonistic  to  plaint"  statute  of  the  Fifty-first  congress, 
iffs,  by  reason  of  business,  tliat  they  passed  and  approved  July  2,  1890, 
would  not  allow  them  to  enter  the  known  as  '  chapter  647,  Supplement 
organization;  and  further,  the  rules  to  the  Revised  Statutes  at  Large  of 
and  regulations  of  the  association  the  United  States.'  That,  by  reason 
require  that  members  must  keep  of  the  monopoly  of  such  association, 
constantly  in  stock  goods  to  the  plaintiffs  are  damaged  in  the  sum  of 
value  of  $3,000,  and  there  are  times  $10,000.  Plaintiffs  pray  for  treble 
when  plaintiffs'  stock  does  not  the  sum  of  $10,000  in  accordance 
amount  to  that  valua  That,  if  plaint-  with  the  provisions  of  the  above- 
iffs  join  said  association,  they  would  named  act,  and  for  further  equitable 
be  bound  to  sell  their  wares  at  prices  relief."  For  very  recent  case  see 
arbitrarily  fixed  by  the  association,  Qibbs  v.  McNeeley  et  aJ.  (1900),  103 
and  not  at  their  fair  market  value.  Fed.  R.  594 

That  said  association  is  illegal  and  i  Bishop  v.  American  Preservers' 
void,  by  virtue  of  the  act  of  congress  Ca  et  al.  (1892),  51  Fed.  R  273.  "  It 
approved  July  3,  1900,  and  by  join-  is  clear  from  the  allegations  in  this 
ing  it  plaintiffs  would  be  guilty  of  declaration  that  the  plaintiff  has  at- 
a  crime  under  the  said  act  That,  tempted  to  bring  this  suit  under  the 
since  the  formation  of  said  organ  i-  provisions  of  the  act  of  congress  en- 
zation,  plaintiffs  have  been  unable  titled  'An  act  to  protect  trade  and 
to  purchase  tiles,  mantels  and  grates  commerce  against  unlawful  re- 
from  any  of  the  defendants,  al-  straints  and  monopolies,'  approved 
though  they  have  tendered  to  the  July  3, 1890  (26  St,  p.  309).  But  the 
defendants  the  price  of  the  same,  injuries  complained  of  are  not  such 
That  defendants  have  refused  to  de-  as  give  a  right  of  action  under  this 
liver  any  tiles,  mantels  or  grates  to  statute.  Although  this  defendant, 
them  since  the  organization  of  said  the  American  Preservers'  Ck>mpanyy 
association.  That,  about  the  time  of  may  be  an  illegal  organization,  it 
the  formation  of  said  association,  may  have  a  valid  right  in  the  prop- 
plaintiffs  had  placed  with  defend-  erty  replevied,  as  against  plaintiff, 
ants  certain  orders  for  tiles;   but  and  the  right  to  sue  and  collect  the 
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§  879.  Defense  against  suit  by  illegal  combination. — 

Where  services  are  rendered  by  a  combination,  the  illegality 
of  the  combination  cannot  be  set  up  in  defense  to  an  action  to 
recover  for  the  value  of  the  services.^ 

$3,000  for  which  suit  is  brought.  If  quested  and  accepted  by  him  upon 
from  difficulties  growing  out  of  the  the  ground  that  tJie  tug  owners  were 
organization  and  management  of  the  members  of  an  association  which  was 
alleged  trust,  an  altercation  and  illegal  and  void  under  the  act  of  July 
quarrel  had  ensued  between  plaint-  2, 1800.  The  courts  have  found  it 
iff  and  the  other  members  or  officers  very  difficult  to  apply  the  indefinite 
of  the  trust,  and  plaintiff  had  been  generalities  of  this  act  to  the  facts 
assaulted  by  the  persons  he  was  so  of  any  given  case.  Prescott  &  A.  G. 
associated  with,  it  is  very  clear  he  R.  Ca  v.  Atchison,  T.  &  S.  F.  R  Ca 
would  have  had  no  right  of  action  (1896),  78  Fed.  R  438,  and  cases  cited, 
under  this  statute.  Further,  it  is  not  Assuming,  however,  in  order  to  avoid 
averred  in  the  declaration  that  the  argument,  that  the  agreement  by 
goods  manufactured  by  plaintiff  are  which  the  tugs  undertook  to  act  in 
a  subject  of  interstate  commerce,  unison  was  prohibited  by  the  act  as 
Neither  does  it  appear  that  the  suits  being  in  restraint  of  trade,  my  pres- 
oomplained  of  had  anjrthing  to  do  ent  impression  is  that  this  assump- 
with  the  alleged  contract  in  re-  tion  will  not  aid  the  claimant  He 
straint  of  trade.  Certainly,  as  it  should  not  be  permitted  to  repudiate 
seems  to  me,  untU  the  decision  of  the  his  just  debts  to  the  individual  tugs 
suits  complained  of,  plaintiff  has  sus-  because  their  association  was  illegal 
tained  no  damage  for  which  he  can-  Having  asked  for  their  services  and 
not  be  adequately  compensated  by  having  accepted  the  benefit  thereof^ 
the  costs  and  damages  to  be  awarded  he  should  pay.  Counsel  for  the  claim- 
in  the  determination  of  those  cases,  ant  asked  for  additional  time  in 
if  it  shaU  be  held  there  was  no  right  which  to  present  authorities  to  es- 
of  action.  Can  a  party  to  an  iUegal  tablish  the  proposition  that  the 
contract  bring  suit?  Miller  v.  Am-  towage  contracts  were  void  and  in 
mon  (1892),  145  U.  S.  421, 12  Sup.  Ct  restraint  of  trade  because  the  agree- 
R  884  (decided  by  the  supreme  court  ment  by  which  the  tugs  were  asso- 
May  16, 1892).  We  do  not  deem  it  neo*  ciated  was  void  for  that  reason.  The 
essary  to  pass  on  that  question  at  this  authorities  furnished  fail,  in  my  judg- 
tima  The  declaration  is  also  fatally  ment,  to  meet  the  point  in  quea- 
defective  in  not  averring  the  citizen-  tion.  It  is  a  mistake  to  confound  the 
ship  of  the  parties  to  be  such  as  gives  two  contracts.  An  agreement  by  the 
this  court  jurisdiction.  The  demurrer  tug  Mayflower  to  tow  the  dredge 
is  sustained."  Wisewall,  for  a  reasonable  sum,  from 
1  The  Charles  E.  Wisewall  (1896),  Albany  to  Troy  is  not  void  because 
74  Fed.  R  602.  Coze,  district  judge,  the  Mayflower  is  associated  with 
said:  "  The  proof  shows  conclusively  other  tugs  to  regulate  the  price  of 
that  during  the  summer  of  1895  the  towing  at  Albany.  Should  the  claim- 
tugs  mentioned  in  the  libel  rendered  ant  purchase  a  pair  of  trousers  at  an 
services  to  the  claimant's  dredge  in  Albany  clothing  shop  he  would  find 
sums  aggregating  several  hundred  it  difficult  to  avoid  paying  their 
dollars.  The  claimant  seeks  to  avoid  actual  market  value  because  the 
payment  for  the  services  thus  re-  vendor  and  other  tailors  of  that  city 
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The  test  whether  a  demand  connected  with  an  illegal  trans- 
action is  capable  of  being  enforced  at  law  is  whether  the  plaint- 
iff requires  the  aid  of  the  illegal  transaction  to  establish  his 
case.  If  he  cannot  open  his  case  without  showing  that  he  has 
broken  the  law,  a  court  will  not  assist  him.  But  if  he  does 
not  claim  through  the  medium  of  the  illegal  transaction,  but 
upon  a  new  contract  bottomed  on  independent  consideration, 
he  may  recover.^ 

§  880.  There  are  state  statutes,  however,  which  expressly 
provide  that  the  illegality  of  a  combination  may  be  set  up  in 
defense  to  any  attempt  to  collect  certain  debts  due;  these  stat- 
utory provisions  of  the  several  states  will  be  considered  when 
reached. 

§  881.  A  note  made  for  balance  of  an  account  due  for  goods 
sold  by  a  corporation  cannot  be  avoided  upon  the  ground  that 
the  latter  is  an  illegal  combination  contrary  to  the  common 
law,  nor  on  the  ground  that  the  corporation  was  organized  to 
restrain  trade  contrary  to  the  anti-trust  act.^ 

§  882.  Parties. —  Where  a  combination  is  an  unincorporated 
association,  it  is  sufficient  if  the  association  and  the  officers 
thereof  and  a  number  of  the  members  are  served,  the  rule  being 
that  where  parties  are  very  numerous  some  of  them  may  be 
brought  in  as  representing  the  entire  body.'     In  an  action 

had  oombined  to  keep  up  prices.    So  of  repudiation.    The  tugs   are   en- 

when  he  employs  the  Albany  tugs  titled  to  a  decree." 

during  an  entire  season  and  receives  ^The  Charles  K  Wisewall  v.  Scott 

j                  serrices   worth,   upon  the   present  et  aL  (1898),  86  Fed.  R.  671.    See  also 

proof,  over  $900,  he  should  not  be  per-  Swan  v.  Scott  (1824),  11  Serg.  &  R 

mitted  to  disavow  his  just  obliga-  155;  Armstrong  v.  Toler  (1826),  11 

tions  upon  a  pretext  so  illogical    The  V^heat  258;  McBlair  v.  Gibbes  et  aL 

tugs  do  not  ask  that  the  dredge  shaU  (1854)^  17  How.  232. 

pay  any  more  than  their  services  are  2  Union  Sewer  Pipe  Ca  v.  Connelly 

actuaUy  worth.    If  they  are  worth  (1900),  99  Fed.  R.  854.    In  this  case 

less  than  |924  demanded  in  the  libel,  the  lUinois  act  of  July  1,  1893,  defin- 

it  is  still  open  for  the  claimant  to  ing  a  trust  and  providing  certain 

show  it.    But  it  is  unnecessary  to  penalties,  is  held  unconstitutional, 

pursue  the  subject  further.    Above  because  it  provides  that  "  the  provis- 

and  beyond  every  other  considera-  ions  of  this  act  shall  not  apply  to 

tion  stands  the  indisputable  fact  that  agricultural  products  or  live-stock 

the  tugs  rendered  valuable  services  while  in  the  hands  of  the  producer 

to  the  dredge  at  her  request    These  or  raiser." 

debts  she  should  pay.  To  permit  her  ^  United  States  v.  Coal   Dealers' 

to  escape  would  be  aiding  a  scheme  Ass'n  of  California  et  aL  (1898),  85 

Fed.  R  252. 


f 
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against  a  voluntary  association  the  directors  are  necessary  par- 
ties,  and  where  one  director  is  not  before  the  court  and  the 
court  has  no  jurisdiction  over  him,  he  cannot  proceed  to  a  final 
decree.^ 

§  883.  Question  of  intent. —  In  determining  the  legality  of 
any  particular  agreement  under  the  act,  the  question  of  intent 
of  the  parties  to  the  agreement,  even  if  the  intent  be  alleged 
by  the  government  or  the  complainant,  is  ordinarily  immaterial, 
since  the  intent  need  not  be  proved.  The  eflfect  of  the  agree- 
ment is  a  question  of  law,  and  if  it  clearly  appears  from  its 
recitals  that  it  restrains  interstate  trade  or  commerce  in  any 
way,  it  is  in  violation  of  the  act.  The  legal  eflfect  of  the  con- 
tract cannot  be  altered  by  allegations  in  the  pleadings;  and 
where  it  clearly  appears  that  both  the  object  and  the  eflfect  of 
an  agreement  is  to  restrain  interstate  trade  or  commerce,  proof 
of  good  intention  on  the  part  of  those  entering  into  the  con- 
tract is  immaterial.'  But  it  is  also  proper  to  read  the  contract 
in  the  light  of  existing  conditions,  and  proof,  such  as  corre- 
spondence, minutes  of  meetings,  resolutions,  and  actual  trans- 
actions, may  be  introduced  to  show  that  the  agreement  was 
not  only  intended  to  be  in  restraint  of  trade  or  commerce,  but 
actually  so  operated.* 

§  884.  Penalties. —  The  penalties  imposed  by  the  act  are  as 
follows: 

1.  Every  person,  corporation  or  association  who  shall  make 
any  contract  or  enter  into  any  combination  in  the  form  of 
trust  or  otherwise,  or  conspiracy,  in  restraint  of  trade  or  com- 
merce among  the  several  states  or  with  foreign  nations,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  on  conviction  shall 
be  punished  by  fine  not  exceeding  $5,000,  or  by  imprisonment 
not  exceeding  one  year,  or  by  both  said  punishments,  in  the  dis- 
cretion of  the  court* 

2.  Every  person,  corporation  or  association  who  shall  monop- 
olize or  attempt  to  monopolize  or  combine  or  conspire  with  any 
other  person  or  persons,  association  or  corporation  to  monop- 

1  Greer,  Mills  &  Co.  v.  StoUer  et  aL  '  Addyston  Pipe  &  Steel  Ca  et  aL 

(1896),  77  Fed.  R.  1;  WaU  v.  Thomas  t.  United  States  (1899),  175  U.  a  211, 

(1890),  41  Fed.  R.  620.  20  Sup.  Ct  R.  9& 

3  United  States  v.  Trans-Missouri  <  See  sea  1  of  the  act 
Freight  A88*n  (1896),  166  U.  B.  on 
pi  841, 17  Supc  Ct  R  54a 
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olize  any  part  of  the  trade  op  commerce  among  the  several 
states  or  with  foreign  nations,  is  guilty  of  a  misdemeanor,  and 
on  conviction  shall  be  punished  by  fiine  not  exceeding  $5,000, 
or  by  imprisonment  not  exceeding  one  year,  or  by  both  said 
punishments,  in  the  discretion  of  the  court.^ 

3.  Every  person,  association  or  corporation  who  shall  make 
any  contract  or  engage  in  any  combination  in  form  of  trust  or 
otherwise,  or  in  any  conspiracy  in  restraint  of  trade  or  com- 
merce in  any  territory  of  the  United  States  or  the  District  of 
Columbia,  or  in  restraint  of  trade  or  commerce  between  any 
fiuch  territory  and  another,  or  between  any  such  territory  or 
territories  and  any  state  or  states  or  the  District  of  Columbia, 
or  with  foreign  nations,  or  between  the  District  of  Columbia 
and  any  state  or  states  or  foreign  nations,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  on  conviction  shall  be  punished 
by  fine  not  exceeding  $5,000,  or  by  imprisonment  not  exceed- 
ing one  year,  or  by  both  said  punishments,  in  the  discretion  of 
the  court.* 

4.  Property  owned  under  any  contract  or  by  any  combina- 
tion or  person  to  any  conspiracy  (and  being  subject  thereof) 
mentioned  in  the  act,  and  being  in  course  of  transportation 
from  one  state  to  another,  or  to  a  foreign  country,  shall  be  for- 
feited to  the  United  States,  and  may  be  seized  and  condemned 
by  proceedings  such  as  those  provided  for  the  forfeiture,  seizure 
and  condemnation  of  property  unlawfully  imported  into  the 
United  States.' 

§885.  Indictment. —  In  considering  an  indictment  under 
this  act  it  must  be  borne  in  mind  that  there  are  no  common- 
law  offenses  against  the  United  States,  and  the  federal  courts 
cannot  resort  to  the  common  law  as  a  source  of  criminal  juris- 
diction; only  such  crimes  and  offenses  are  cognizable  under  the 
authority  of  the  United  States  as  are  expressly  designated  by 
law,  and  congress  must  define  these  crimes,  fix  their  punish- 
ment, and  confer  the  jurisdiction  to  try  them.* 

§  886.  "When  congress  adopts  or  creates  common-law  oflfenses 
the  courts  may  look  to  the  common  law  for  the  true  meaning 

1  See  sea  2  of  the  act  (1816),  1  Wheat  415;  United  States 

2  See  sea  8  of  the  act  v.  Britten  (1883),  108  XJ.  a  199,  2  Sup. 
>  See  sea  6  of  the  act  Ct  R  531;  In  re  Greene  (1892),  53 
♦United  States  v.  Hudson  (1812),  7  Fed.  R  104 

€ranch,  82;  United  States  v.  Ckx>lidge 
68 
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and  definition  of  such  crimes  if  they  are  not  clearly  defined  in 
the  act  creating  them.  The  anti-trust  act,  in  declaring  that 
contracts,  combinations  and  conspiracies  in  restraint  of  trade 
and  commerce  between  the  states  and  foreign  countries  are  not 
only  illegal,  but  constitute  criminal  offenses,  goes  beyond  the 
common  law;  for  while  contracts  in  restraint  of  trade  were 
unlawful  at  the  common  law,  they  were  not  misdemeanors  or 
indictable.  The  anti-trust  act  creates  a  new  crime  in  making 
contracts  in  restraint  of  interstate  trade  and  commerce  mis- 
demeanors and  indictable  as  such,  but  the  act  does  not  define 
what  constitutes  a  contract,  combination  or  conspiracy  in  re- 
straint of  interstate  trade  or  commerce,  and  recourse  must 
therefore  be  had  to  the  common  law  for  the  proper  definition 
of  these  general  terms,  and  to  ascertain  whether  the  acts 
charged  come  within  the  statute.  An  indictment  following 
simply  the  language  of  the  act  would  be  wholly  insufScient, 
for  the  reason  that  the  words  of  the  statute  do  not  of  them- 
selves fully,  directly  and  clearly  set  forth  all  the  elements  nec- 
essary to  constitute  the  offense  intended  to  be  punished.^ 

§  887*  An  indictment  must  be  tested  not  by  the  general  re- 
citals and  averments  thereof,  although  in  the  words  of  the 
statutei  but  by  the  specific  acts  or  particular  facts  which  are 
alleged  to  have  been  actually  done  and  committed  by  the  ac- 
cused ;  if  these  acts  or  facts  do  not,  as  a  matter  of  law,  consti- 
tute contract^  combinations  or  conspiracies  in  restraint  of 
interstate  trade  and  commerce,  or  a  monopoly  or  attempt  to 
monopolize  any  part  of  such  trade  or  commerce,  the  indictment 
is  insufficient,  and  averments  that  the  accused  ^^  engaged  in  a 
combination  "  or  "  made  contracts  in  restraint "  of  such  trade 
or  commerce,  or  "  monopolized  '*  or  "  attempted  to  monopo- 
lize," will  not  avail  to  sustain  the  indictment.' 

§  888.  An  indictment  under  the  act  must  contain  a  statement 
of  facts  constituting  the  offense  charged,  and  a  certain  descrip- 
tion of  the  offense ;  it  is  not  sufficient  to  merely  allege  the  of- 
fense in  the  language  of  the  statute,  in  accordance  with  the 
general  rule  in  criminal  cases;  for  where  the  act  becomes  illegal 
and  an  offense  only  from  the  means  used  to  effect  it,  under  this 
act  the  indictment  must  state,  where  it  is  practicable,  so  much 

1  In  re  Greene  (1892),  62  Fed.  R 104^  >  In  re  Greene,  supnu 
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as  will  show  its  illegality  and  charge  the  accused  with  a  sub- 
stantial offense.^ 

§  889.  An  indictment  under  the  second  section  of  the  act 
should  contain  a  distinct  averment  in  the  words  of  the  statute, 
or  in  equivalent  language,  that  by  means  of  the  acts  charged 
the  defendants  have  monopolized,  or  have  combined  or  con- 
spired to  monopolize,  trade  and  commerce  among  the  several 
states  or  with  foreign  nations.^ 

§  890.  An  indictment  charging  that  defendants  have  monopo- 
lized the  manufacture  and  sale  of  a  certain  product,  without  stat- 
ing that  in  so  doing  they  have  monopolized  trade  and  commerce 
in  that  product  among  the  several  states  or  with  foreign  nations, 
is  insufficient.' 


1  United  States  v.  Nelson  (1892),  52  broadest  possible  construction;  giv- 

Fed.  R.  646w    See  also  United  States  ing  to  the  facts  therein  set  forth  and 

Y.  Cruikshank  (1875),  92  U.  S.  542;  In  to  the  acts  committed  the  meaning 

le  Greene   (1892),   62   Fed.  R  104;  most  favorable  to  the  prosecution, — 

United   States  v.  Patterson   et  aL  what  is  the  offense  charged?    It  is 

(1893),  55  Fed.  B.  605.    There  is  an  that  the  defendants,  prior  to  the  act 

elaborate  discussion  of  the  law  in  the  of  July  2, 1890,  by  lease  or  purchase 

briefs  filed  in  this  casa  acquired   some   seventy  distilleries 

'  United  States  v.  Greenhut  et  aL  throughout  the  several  states  of  the 

(1892),  50  Fed.  R.  469.  Union,  and   from   them    produced 

'United  States  v.  Greenhut  (1892),  seventy  seven  million  gaUons  of  dis- 
60  Fed.  R  469.  It  is  true  that  the  tillery  products,  which  then  oonsti- 
indictment  charges  that  the  defend-  tuted  seventy-five  one-hundredths  of 
ants  have  done  certain  things  with  the  entire  distillery  products  of  the 
intent  to  monopolize  the  traffic  in  United  States,  and  that  they  contin- 
distilled  spirits  among  the  several  ued  to  operate  said  distilleries  on  the 
states^  and  that  they  have  increased  same  extended  scale  after  the  act  be- 
the  usual  prices  at  which  distilled  came  a  law;  that  part  of  these  prod- 
spirits  were  sold  in  Massachusetts,  ucts  were  shipped  to  the  district  of 
and  have  prevented  and  counter-  Massachusetts,  to  be  sold  there  and 
acted  the  effect  of  free  competition  for  transportation  to  other  states, 
in  such  traffic  in  Massachusetts.  But  and  sold  by  the  defendants,  through 
none  of  these  things  are  singly  made  their  distributing  agents,  to  dealers 
offenses  by  the  statute.  The  indict-  in  Massachtisetts,  under  a  promise  on 
ment  in  this  particular  is  clearly  in-  the  part  of  the  defendants  that  if 
sufficient  according  to  the  element-  said  dealers  should  purchase  their 
ary  rules  of  criminal  pleading,  and  distillery  products  exclusively  from 
charges  no  offense  within  the  letter  the  distributing  agents  of  the  de- 
or  spirit  of  the  second  section  of  the  fendants,  and  should  sell  the  same 
statuta  at  prices   not  lower  than  the  list 

See  also  In  re  Coming  (1892),  51  prices  of  such  distributing  agents. 

Fed.  R.  205,  where  the  court  said:  and  should  at  the  expiration  of  six 

**  Now,  giving  to  this  indictment  the  months  after  such  purchases  certify 
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§  891.  Where  all  the  acts  and  matters  charged  in  the  indict- 
ment as  criminal  are  charged  as  the  acts  of  a  corporation,  and 

that  they  had  so  exclusively  par-  sales  made,  as  oharged,  restrain  trade 
chased  from  defendants*  agents*  and  or  monopolize  the  traffic  in  distillery 
had  so  sold  at  the  said  prices,  then  products?  These  terms,  as  used  in 
defendants  would  pay  to  such  deal-  the  act  of  congress  under  considera- 
ers  a  rebate  of  five  cents  per  gallon  tion,  are  well  defined  at  common 
on  all  their  purchasea  The  indict-  law,  and  must  be  considered  with 
ment  avers  that  the  price  at  which  reference  to  such  established  mean- 
said  products  sold  was  higher  than  ing.  The  indictment  was  prepared 
had  before  that  time  prevailed,  and  with  great  care  by  the  district  attor- 
that  by  said  arrangement  defend*  ney  of  Massachusetts,  and  it  is  safe 
ants  controlled  and  augmented  the  to  assume  that  he  has  charged 
prices  of  said  products,  and  by  said  therein  all  the  acts  which  he  believed 
means  exacted  and  received  from  the  it  possible  to  prove  upon  the  trial, 
people  of  the  district  of  Massachu-  Assuming  this  to  be  true,  the  indict- 
setts  a  large  amount  of  money  over  ment  is  significant  in  what  it  omits 
and  above  that  usually  received  for  to  charge  in  the  respects  above  re- 
such  products.  ferred  ta     It  is  not  averred  that, 

"These  are  the  substantial  facts  when  the  defendants  purchased  their 

relied  upon  to  constitute  the  crime,  seventy  distilleries,  they  obligated 

Of  course,  it  is  alleged,  with  the  the  vendors  not  to  build  other  dis- 

UBual  particularity,  that  all  this  was  tilleries,  or  not  to  continue  in  the 

done  in  pursuance  of  a  combination  distillery  business  in  the  futura    It 

to  restrain  trade  between  the  states,  is  not  averred  that  the  defendants 

and  to  monopolize  to  the  defendants  attempted  in  any  wayto  bind  the 

the  traffic  in  the  several  states  in  vendors  to  withhold  their  capital  or 

distillery  products,  apd  done  with  skill  or  experience  in  the  business 

the  intent  and  purpose  to  control  the  from  the  public  in  the  future.  There 

production  of  said  articles  and  fix  is  no  averment  that  the  defendants 

the  prices  at  which  they  should  be  in  any  manner  or  at  any  time  at- 

sold.      But  it  is   not   sufficient  to  tempted  to  control  the  business  of 

charge  an  unlawful  intent,  or  to  aver  the  remaining  one-fourth  of  the  dis- 

that  a  combination  or  a  course  of  tilleries  in  the  United  States,  or  in 

business    is    in   restraint  of  trade,  any  way  attempted  to  limit  their 

or  a  monopoly  of  trade,  in  order  output,  or  by  agreement  with  them 

to  constitute  a  crime    Acts  relied  control  the   price   at  which   their 

upon   to    make   the   offense   must  products  should  be  sold,  or  in  any 

be  stated.     A  combination  of  act  degree  restrain  their  trade,  or  limit 

and  intent  is  needed  to  constitute  a  the  territory  over  which  their  trade 

crime.    No  averment  of  intent  alone  should  extend.    The  full  scope  of  the 

U  sufficient;  neither  is  any  amount  averments  in  this  respect  is  that  be- 

of  act  alone;  the  two  must  combine,  fore  this  law  was  passed  by  congress 

"Assuming  an  unlawful  intent  the  defendants  legally  purchased 
and  purpose  of  a  combination  to  re-  with  their  own  capital  three-fourths 
strain  trade  and  monopolize  traffic  of  the  distilleries  in  the  United 
in  these  distillery  products  as  charged  States,  and  that  they  produced  ser- 
in the  indictment,  do  the  acts  set  enty-seven  million  gallons  of  distil- 
forth  constitute  such  restraint  and  leryproducts,and  sold  these  products 
monopoly?    In  what  respect  did  the  in  the  markets  of  the  several  states 
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the  relation  of  the  accnsed  to  the  corporation  is  not  made  to 
appear,  the  indictment  is  defective.* 

§  892.  Habeas  corpus, —  On  a  petition  for  a  writ  of  habeas 
corpus  hy  a  person  in  custody  awaiting  removal  to  another 
state,  it  is  the  dnty  of  the  court  to  consider  and  determine 
whether  the  indictment  pending  against  petitioner  in  the  other 
state  charges  either  a  criminal  offense  or  an  offense  that  comes 
within  the  jurisdiction  of  the  other  court.  And  where  the  in- 
dictment is  under  the  anti-trust  act,  and  shows  no  offense  com- 
mitted, the  person  will  be  discharged.' 

§  893a.  Statutes  of  limitation. — ^Actions  to  recover  damages 
under  section  7  of  the  anti-trust  act  are  governed  by  the  stat- 
ute of  limitations  in  force  in  the  state  where  the  damage  ac- 
crued ;  such  an  action  is  not  to  recover  a  penalty  or  forfeiture 
within  section  1047  of  the  Eevised  Statutes  of  the  United  States.' 

at  the  best  possible  prices,  and  that  where  it  is  otherwise  specially  pro- 

tbey  continned  so  to  own  and  oper-  vided,  unless  the  same  is  commenced 

ate  said  distilleries,  and  so  to  seU  within   five   years  from  '  the  time 

their  products,  after  the  passage  of  when  the  penalty  or  forfeiture  ac- 

this  act.    This  they  did  without  any  crued;  provided,  that  the  person  of 

attempt  at  any  time  by  coutract  to  the  offender,  or  the  property  liable 

control  the  production  of  the  other  for  such  penalty  or  forfeiture,  shall, 

distilleries,  or  the  prices  at  which  within  the  same  period,  be  found 

they  should  sell,  or  without  any  con-  within  the  United  States;  so  that 

tract  with  such  distillers  in  any  way  the  proper  process  therefor  may  be 

restraining  trade.    The  indictment,  instituted  and  served  against  such 

therefore^  in  my  judgment,  wholly  person  or  property." 

fails  to  charge  a  crime,  so  far  as  the  The  decision  of  the  court  in  the 

purchase  of  said  distilleries  or  their  case  last  cited  turned  ui)on  tlie  ques- 

manufacture   of   distilled  products  tion   whether  a  suit  for  damages 

before  the  passage  of  the  act  is  con-  under  section  7  of  the  act  was  a  penal 

cemed,  or  so  far  as  they  are  charged  action  to  enforce  a  penalty,  or  an  ac- 

with  continuing  to  own  and  operate  tion  to  enforce  a  civil  rem^y  for  a 

them  with  unlawful  intent  after  the  private  injury.    In  this  connection 

passage  of  the  act."  the  district  court  said:  ''Thisques- 

1  In  re  Greene  (1893),  62  Fed.  R.  104.  tion,  whether  the  action  authorized 

2  Ibid.  is  intended  as  a  punishment  or  as  a 
'City  of  Atlanta  v.  Chattanooga  compensation,  obviously  involves  the 

Foundry  &  Pipe  Ca  et  aL  (1900),  101  distinction  between  a  civil  remedy 

Fed.  R.  900.    Section  1047  of  the  Re-  and  a  penal  action  in  its  primary  or 

vised  Statutes  of  the  United  States  international  meaning,  this  being  the 

is  as  follows:  "No  suit  or  prosecu-  sense  which  was  under  consideration 

tion  for  any  penalty  or  forfeiture,  in  the  leading  case  of  Huntington  v. 

pecuniary   or   otherwise,   accruing  Attrill,  146  U.  S.  657, 18  Sup.  Ct  R  234, 

under  the  laws  of  the  United  States,  36  L.  Ed  1128,  in  which  Mr.  Justice 

shall  be  maintained,  except  in  cases  Gray,  for  the  court,  said:  'In  the 
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municipal  law  of  England  and  Amer-  of  the  act  could  neither  be  brought 
ica,  the  words  'penal'  and  'pen-  in  the  name  of  the  United  States  nor 
alty '  have  been  used  in  various  prosecuted  as  a  popular  or  qui  tarn 
senses  Strictly  and  primarily,  they  action,  the  remedy  being  expressly 
denote  punishment,  whether  oorpo-  restricted  to  the  party  'injured  in 
ral  or  pecuniary,  imposed  and  en-  his  business  or  property.'  The  phrase- 
forced  by  the  state  for  a  crime  or  ology  of  the  proviso  in  section  1047 
offense  against  its  laws.'  In  the  pre-  must  be  regarded  as  somewhat  stg- 
vious  case  of  Wisconsin  v.  Pelican  nificant  as  to  the  character  of  the 
Ins.  Ca,  127  IT.  S.  265,  8  Sup  Ct  R.  prosecution  within  the  legislative 
1370,  83  Ll  Ed.  239,  Mr.  Justice  Gray,  purpose.  In  view  of  these  and  other 
for  the  court,  had  said:  'The  rule  provisions  of  the  Revised  Statutes, 
that  the  courts  of  no  country  exe-  and  of  the  doctrine  of  more  recent 
cute  the  penal  laws  of  another  ap-  cases,  it  seems  permissible  to  enter- 
plies  not  only  to  prosecutions  and  tain  serious  doubt  whether  section 
sentences  for  crimes  and  misde-  1047  applies,  or  was  intended  to 
meanors,  but  to  all  suits  in  favor  of  apply,  to  suits  other  than  those  pros- 
the  state  for  the  recovery  of  pecun-  ecuted  in  behalf  of  the  United 
iary  penalties  for  any  violation  of  Statea  But,  be  this  as  it  may,  I  oon- 
statutes  for  the  protection  of  its  rev-  elude  that  this  is  not  a  penal  action, 
enue,  or  other  municipal  laws,  and  and  the  recovery  sought  is  not  a  pen- 
to  all  judgments  for  such  penaltie&' "  alty  within  the  sense  here  involved. 
And,  after  reviewing  a  number  of  which  is  substantially  the  same  as 
authorities,  the  court  continued:  the  international  sensa" 
"The  action  provided  for  in  section  7 
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990, 991.  Texas — Trusts  and  combinationa 
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§  992. Motives  of  parties  immateriaL 

993» Power  to  appoint  receiver.    . 

994. Exclusive  rights  under  patents. 

995. Act  does  not  affect  interstate  commerce^ 

996L Contracts  for  exclusive  agencies. 

997. Notes  given  under  illegal  contract 

99&  Utah  —  Trusts  and  combinations. 
999. Affecting  labor— Blacklisting. 

1000.  Virginia  — Blacklisting. 

1001.  Washington  —  Affecting  labor — Blacklisting; 

1002.  Wisconsin  —  Trusts  and  combinations. 

1003.  Affecting  labor. 

1004 Blacklisting. 

1005.  Intimidating  employees 

1006.  Wyoming  —  (institutional  provisiona 

§  893.  Generally. —  The  effort  has  been  made  to  collect  to^ 
gether  in  this  chapter  all  the  laws  of  the  several  states  which 
in  any  manner  affect  or  relate  to  — 

1.  Combinations  of  capital; 

2.  Combinations  of  labor. 

And  in  connection  therewith  to  cite  whatever  decisions  have 
been  rendered  in  state  or  federal  courts  construing  or  in  any 
manner  affecting  those  laws  of  the  different  states.^ 

Inasmuch  as  each  state  may  fix  the  terms  and  conditions 
upon  which  the  corporations  of  other  states  or  countries  shall 
be  permitted  to  do  business  within  the  limits  of  the  state,  or,  if 
it  sees  fit,  may  arbitrarily  exclude  all  or  any  such  corporations, 
it  is  important  to  have  accessible  and  in  convenient  form  a 
summary  of  the  state  laws.' 

^  A  few,  perhaps  ten  or  a  dozen,  lation  is  more  appropriately  placed 

pages   could  have   been   saved  by  in  an  appendix;  but  as  there  could 

cross-references  from  state  to  state,  be  no  summary  of  state  laws  without 

instead  of  summarizing  the  laws  of  references  to  the  decisions  affecting 

each  state  under  the  particular  state,  those  laws,  and  without  some  discus- 

bnt  it  is  believed  that  the  saving  of  sion  of  the  principles  governing  the 

printed  matter  will  not  compensate  construction  of  those  laws,  it  was 

for  the  additional  trouble  that  par-  deemed  best  that  the  state  anti-trust 

ties  using  the  work  will  be  put  to  in  laws  should  immediately  follow  the 

looking  from  one  state  to  another  to  federal  anti-trust  laws,  that  being 

ascertain  what  the  law  i&    As  re-  the  natural  and  logical  sequence, 

gards  combinations  of  labor,  cross-  ^Theright  of  a  foreign  corporatiox^ 

references  have  been  used  to  a  very  to  engage  in  business  within  a  state 

material  extent,  thereby  condensing  other  than  that  of  its  own  creation 

the  summary  into  smaller  space.   Or-  depends  solely  upon  the  will  of  such 

dinarilj  a  summary  of  state  legis-  other  state.     Bank  of  Augusta  y^ 
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§  894.  Discrimination  between  combinations  of  capital 
and  combinations  of  labor. — With  few  exceptions  the  states 
legislating  against  combinations  have  discriminated  sharply 
between  combinations  of  capital  and  combinations  of  labor, 
favoring  the  latter  and  condemning  the  former.  In  many  states 
this  discrimination  is  made  by  provisions  in  the  anti-trust  laws 
excepting  combinations  of  labor  from  their  operation,  and  fre- 
quently also  excepting  combinations  of  producers  of  agricult- 
ural products.  In  other  states  the  discrimination  is  made  in  the 
shape  of  direct  legislation  favoring  the  organization  of  labor. 
The  constitutionality  of  these  provisions  will  be  considered  in 
a  subsequent  section;  it  is  sufScient  here  to  note  that  they 
exist,  and  to  refer  briefly  to  certain  considerations  of  an  eco- 
nomic, social  and  general  character  bearing  upon  this  discrim- 
ination. 

It  is  well  recognized  that,  so  far  as  the  cost  of  production  is 
concerned,  labor  is  a  commodity  like  unto  capital;  that  both 
labor  and  capital  are  essential  to  production,  and  that  in  all 
production  labor  and  capital  enter  in  varying  proportions;  in 

Earle  (1839),  13  Pet  519;  lAfayette  The  exception  to  this  rule  embraces 
Ins.  Ckx  V.  French  (1855X  18  How.  404;  those  cases  where  a  corporation  ore- 
Society  for  Savings  v.  Coite  (1867),  6  ated  by  one  state  rests  its  right  to  do 
WalL  594;  Provident  Institution  v.  business  in  another  upon  the  federal 
Massachusetts  (1867),  6  Wall.  611;  character  of  its  business.  Telegraph 
Hamilton  Ca  V.  Massachusetts  (1867),  Co.  v.  Texas  (1881),  105  U.  &  460; 
6  WalL  682;  Paul  v.  Virgmia  (1868),  Gloucester  Ferry  Ck).  v.  Pennsylvania 
8  WaU.  168;  Ducat  v.  Chicago  (1870),  (1884),  114  U.  &  196,  205,  311,  5  Sup. 
10  Wall.  410;  State  Tax  on  Railway  Ct  K.  826;  Phila.  Steamship,  eta  Ca 
Gross  Receipts  (1872),  15  Wall.  284;  v.  Pennsylvania  (1886),  122  U.  a  826, 
Railroad  Ca  v.  Peniston  (1873),  18  842,  7  Sup.  Ct  R.  1118;  McCaU  v.  Oal- 
Waa  5;  Delaware  Railroad  Tax  Case  ifornia  (1889),  136  U.  8.  104.  110,10 
(1878).  18  WalL  206;  State  Railroad  Sup.  Ct  R.  881;  NorfoUc  &  Western 
Tax  Cases  (1875),  92  XJ.  a  575;  Phila-  R  R.  Ca  v.  Pennsylvania  (1889X  186 
delphia  <$:  Southern  Steamship  Co.  v.  U.  S.  114. 118, 10  Sup.  Ct  R  958;  Pick- 
Pennsylvania  (1886),  122  U.  &  826,  7  ard  v.  Pullman  Southern  Car  Ca 
Sup.  Ct  R  1118;  California  v.  Cen-  (1885),  117  U.  &  84,  6  a  Ct  R  658; 
tral  Pacific  R  R  Ca  (1887),  127  U.  a  1,  Robbins  v.  Selby  County  Taxing  Dis- 
8  a  Ct  R  1073;  Home  Ins.  Ca  v.  trict  (1886),  120  U.  a  489,  7  Supi  Ct 
New  York  (1889),  134  U.  a  594,  10  R  592;  Leloup  v.  Port  of  MobUe 
Sup.  Ct  R  593;  Maine  v.  Grand  Trunk  (1887),'l27  U.  S.  640, 8  Supi  Ct  R 1880; 
Railway  (1891),  142  U.  a  217,  12  Sup.  Asher  v.  Texas  (1888),  128  U.  a  129, 9 
Ct  R 121, 163;  Ashley  v.  Ryan  (1893),  Sup.  Ct  R 1 ;  Stoughtenbargh  v.  Hen- 
153  U.  a  436,  14  Sup.  Ct  R  865;  nick  (1888),  129  U.  a  141.  9  Sup.  Ct. 
Hooper  v.  California  (1894),  155  U.  a  R  256;  Crutoher  v.  Kentucky  (1890)^ 
448^  15  SupL  Ct  R  207.  141  U.  a  47, 11  Sup.  Ct  R  85L 
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the  production  of  many  commodities  the  item  of  labor  consti- 
tutes the  chief  cost;  in  the  production  of  many  other  commodi- 
ties the  item  of  capital  enters  more  largely  into  the  immediate 
cost.  In  the  last  analysis,  however,  labor  is  the  principal  ele- 
ment of  the  cost  of  production;  it  may  even  be  urged  that  in 
reality  it  is  the  sole  element;  but  that  discussion  need  not  be 
pursued  here. 

In  the  production  of  wheat,  for  instance,  the  farmer  has  his 
capital  invested  in  land  and  improvements  thereon,  tools  and 
implements,  horses,  wagons,  seed,  etc. ;  it  is  still  necessary,  how- 
ever, for  him  to  hire  more  or  less  labor  in  the  course  of  the 
year,  and  especially  about  harvest-time,  in  order  to  make  his 
wheat  ready  for  market  and  dispose  of  the  same;  so  far  as  the 
cost  of  production  of  the  wheat  is  concerned,  both  the  item  of 
labor  and  consumption  of  capital  are  outlays  which  must  be 
recouped  in  the  price,  otherwise  the  production  of  the  wheat 
is  a  loss.  So  far  as  the  farmer  is  concerned,  it  is  immaterial 
whether  a  combination  of  labor  advances  the  wages  of  his  har- 
vest hands  or  a  combination  of  capital  advances  the  cost  of  his 
reaping  and  threshing  machinery ;  both  advances  must  be  re- 
couped in  the  price  of  the  wheat.  Still  confining  our  view  for 
the  moment  to  the  hypothetical  farmer,  it  would  be  manifestly 
unjust  to  forbid  him  by  law  from  combining  with  other  farm- 
ers to  get  a  better  price  for  his  wheat,  if  the  law  permits  labor 
to  combine  to  make  him  pay  higher  wages,  and  capital  to  com- 
bine to  make  him  pay  higher  prices  for  his  reaping  and  thresh- 
ing machinery.  "What  is  true  in  this  connection  concerning 
the  producer  of  wheat  is  true  of  the  producer  of  every  other 
commodity. 

§  895.  Generally  speaking,  every  manufacturer  finds  his  cost 
of  production  made  up  of  — 

(1)  Investment  in  labor; 

(2)  Investment  in  raw  material; 

(3)  Investment  in  plant,  machinery,  tools,  etc. 

The  cost  of  all  labor  is  represented  by  wages;  the  cost  of 
raw  material  is  represented  by  the  price  paid  for  the  raw  ma- 
terial consumed ;  the  cost  of  plant^  machinery,  tools,  etc.,  is 
represented  by  the  wear  and  tear  and  depreciation  in  the  use 
of  those  items.  The  sum  total  of  these  several  outlays  must 
be  recouped  ia  the  price  of  the  protluct,  otherwise  the  business 
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is  conducted  at  a  loss.  Any  advance  in  the  cost  of  one  of  these 
elements,  unless  accompanied  by  an  equivalent  saving  in  the 
other  two,  means  that  the  manufacturer  must  advance  his 
prices  in  order  to  reap  the  same  profit.  So  far  as  the  cost  of 
production  is  concerned,  an  advance  in  wages  is  the  same  as 
an  advance  in  the  cost  of  raw  material,  and  the  same  as  an  ad- 
vance in  the  cost  of  the  plant,  machinery,  tools,  etc.,  consumed 
in  the  process  of  production.  It  is  immaterial  to  the  manu- 
facturer whether  the  increased  cost  of  production  is  the  result 
of  a  combination  among  his  laborers,  or  a  combination  among 
those  who  supply  his  raw  material,  or  a  combination  among 
those  who  supply  his  machinery,  tools,  etc. ;  and  in  order  to 
provide  for  the  effects  of  such  combination  he  must  necessarily 
advance  the  price  of  the  product  or  do  business  at  a  lower 
profit  or  at  a  loss,  as  the  case  may  be.  In  order  to  advance 
his  prices  he  finds,  possibly,  that  it  is  necessary  for  him  to  co- 
operate with  other  manufacturers  in  the  same  industry;  but 
when  the  manufacturer  endeavors  to  co-operate  with  his  com- 
petitors in  some  sort  of  a  combination,  in  order  to  meet  the 
combination  which  has  so  materially  advanced  his  cost  of  pro- 
duction, he  finds  that  the  law  permits  and  encourages  combina- 
tions of  labor,  the  very  object  of  which  is  to  advance  wages  in 
his  particular  industry,  but  arbitrarily  forbids,  as  a  crime,  com- 
binations of  manufacturers  which  are  not  only  necessary  to 
meet  the  conditions  created  by  combinations  of  labor,  but 
which  at  the  same  time  enable  the  manufacturers  to  accede  to 
the  demands  of  the  combinations  of  labor.  In  discussing  the 
law  of  combinations  it  has  already  been  shown  that  some  courts 
have  specifically  recognized  the  logical  right  of  manufacturers 
to  combine  where  their  combination  is  essential  to  meet  the 
combination  of  employees.  At  least  one  legislature  ^  has  vaguely 
recognized  the  considerations  of  justice  herein  urged  and  pro- 
vided that  all  combinations  of  capital  are  illegal  except  those 
the  object  of  which  is  to  advance  or  maintain  the  wages  of 
employees,  or  wherein  the  cost  of  the  product  is  made  up  chiefly 
of  wages.  Such  a  provision  simply  illustrates  the  absurdity  of 
legislation  which  attempts  to  both  ignore  and  enforce  economic 
principles  at  one  and  the  same  time. 

1  The  legislature  of  Illinois  —  see  §  088L 
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§  896«  So  far  as  economic  principles  are  concerned,  and  so 
far  as  considerations  of  justice  and  fairness  are  involved,  there 
is  not  a  word  to  be  said  in  favor  of  any  scheme  of  legislation 
which  condemns  combinations  of  capital  and  at  the  same  time 
encourages  combinations  of  labor.  There  is  nothing  that  can 
be  said  in  favor  of  the  one  that  cannot  be  said  in  favor  of  the 
other;  there  is  nothing  to  be  said  against  the  one  that  cannot 
be  said  against  the  other.  Combinations  of  both  may  be  abased, 
and  in  so  far  as  they  are  abased  they  are  pernicious,  and 
should,  so  far  as  it  is  practical,  be  controlled  and  regulated; 
but  in  so  far  as  combinations  of  either  labor  or  capital  are  made 
upon  a  conservative  basis,  and  wisely  and  fairly  conducted,  com- 
binations of  the  one  are  of  as  much  importance  in  the  economy 
of  the  community  as  combinations  of  the  other;  in  fact,  it  is 
inconceivable  that  the  combinations  of  one  should  exist  with- 
out correlative  combinations  of  the  other.  Co-operation  being 
a  factor  of  progress,  it  is  impossible  that  the  benefits  of  co- 
operation should  be  reaped  by  labor  to  the  exclusion  of  cap- 
ital, or  by  any  one  class  of  the  community  to  the  exclusion  of 
any  other.  The  form  and  the  extent  of  the  co-operation  may 
be  matters  for  regulation  by  legislation ;  but  it  is  with  great 
caution  that  either  courts  or  legislatures  should  interfere  in 
matters  of  a  character  so  purely  economic.  It  is  a  hazardous 
thing  to  attempt  to  limit  by  law  the  extent  to  which  men  shall 
co-operate  together;  but  if  limitations  are  fixed,  if  conditions 
are  laid  down,  it  is  obvious  that  the  limitations  and  conditions 
should  be  as  nearly  the  same  for  both  capital  and  labor  as 
human  ingenuity  can  devise,  and  instead  of  attempting  to  dis- 
criminate between  combinations  of  the  two,  every  effort  should 
be  made  to  place  combinations  of  labor  and  combinations  of 
capital  upon  a  footing  of  absolute  equality.^ 

1  In  warning  against  officious  legis-  creatures  of  the  law,  it  goes  without 
lative  interference  the  writer  would  saying  that  every  regulation  should 
not  be  understood  as  urging  that  be  adopted  which  will  tend  to  make 
no  rules  and  regulations  be  laid  the  management  of  every  corpora- 
down  whereby  combinations  may  be  tion  —  wliether  a  corporation  corn- 
formed  and  conducted  fairly  and  posed  of  labor  or  of  capital  —  abso- 
equitably.  There  are  many  matters  lutely  honest;  and  the  laws  should 
which  fall  naturally  within  the  be  so  framed  as  to  protect  all  parties 
power  of  the  legislature.  Since  com-  interested  in  the  corporation,  and 
binations  usually  take  the  form  of  the  public,  from  fraud  and  dishon- 
corporations   and  corporations   are  esty;  but  the  experience  of  mankind 
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§  897,  It  is  well  settled  that  if  the  legislature  has  spoken,  the 
public  policy  of  the  state  on  any  given  question  is  to  be  ascer- 
tained from  the  law  as  written.  Wherever  a  state  by  legisla- 
tive enactment  has  directly  or  indirectly  encouraged  combina- 
tions of  labor,  it  is  impossible  to  say  that  the  public  policy  of 
that  state  is  against  combinations  generally.  Even  though  the 
same  legislature  passes  a  law  condemning  combinations,  it  can- 
not be  said  that  the  public  policy  of  the  state  is  against  com- 
binations, since  the  law  condemns  only  one  class  of  combinations 
while  encouraging  another  class.  In  a  state  where  the  legisla- 
ture has  not  spoken  concerning  combinations,  the  courts  may 
hold  that  combinations  are  contrary  to  the  public  policy  of  that 
state,  the  decisions  being  based  upon  an  application  of  the  early 
authorities;  and  if  the  legislature  has  passed  a  law  against  com- 
binations of  capital,  it  may  still  be  held  that  such  law  is  simply 
declaratory  of  the  public  policy  of  the  state  and  in  emphasis 
thereof;  but  if  the  legislature,  either  by  exception  or  express 
legislation,  lends  its  approval  to  combinations  of  labor  or  com- 
binations of  producers  of  agricultural  products,  it  can  no  longer 
be  said  that  combinations  are  contrary  to  the  public  policy  of 
such  state,  for  it  must  be  conceded  that  the  state  recognizes 
the  advantages  of  co-operation  and  combination,  although  it 
condemns  combinations  of  certain  classes.  In  considering, 
therefore,  the  laws  of  any  particular  state,  when  it  is  ascer- 
tained that  they  condemn  certain  combinations  and  encourage 
others,  there  is  no  reason  whatsoever  why  the  courts  which 
are  called  upon  to  interpret  those  laws  should  lay  any  stress 
upon  the  supposed  public  policy  of  the  state,  or  cite  as  author- 
ities early  decisions  which  are  based  largely  upon  the  public 
policy  of  the  time  and  locality.  It  would  seem  as  though  thero 
could  be  no  possible  room  for  display  of  temper  or  prejudice 
in  the  consideration  of  a  case  in  a  state  the  public  policy  of 
which,  as  declared  by  the  legislature,  expressly  encourages  a 
certain  class  of  combinations;  it  would  seem  as  though  in  such 
a  state  the  construction  of  any  law,  and  the  determination  of 

has  shown  that  as  a  rule  neither  pri-  with  and  regulate  economic  condi- 
Tate  nor  public  interests  are  served  tions  and  tendencies  than  any  mis- 
by  arbitrary  legislative  interference;  chief  which  could  possibly  result 
that  generally  more  mischief  is  done  from  the  free  operation  of  those  con- 
by  laws  which  attempt  to  interfere  ditions  and  tendenciea 
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I  any  given  state  of  facts  under  the  law,  should  be  a  matter  of 

!  calm  consideration,  wherein  the  court  would  constantly  keep 

in  mind  the  fact  that  the  legislature  sought,  for  certain  reasons 

of  its  own,  to  encourage  certain  combinations  and  condema 

I  others;  but,  oddly  enough,  many  of  the  decisions  by  courts  in 

states  where  the  laws  clearly  show  the  public  policy  of  the 
state  is  not  against  combinations,  display  all  the  earnestness, 
not  to  say  heat,  passion  or  prejudice,  displayed  by  courts  in 
earlier  cases  wherein  it  was  assumed  that  the  public  policy  of 
the  time  and  place  was  absolutely  against  all  combinations. 

It  is  idle,  of  course,  to  talk  of  a  public  policy  which  condemns 
combinations  of  manufacturers  and  encourages  combinations 
of  all  other  classes  of  producers;  in  short,  it  is  idle  to  talk  of  a 
public  policy  which  condemas  any  particular  class  or  classes  of 
combinations,  and  at  the  same  time  encourages  some  other  class 
or  classes  of  combinations.  The  doctrine  of  public  policy  in 
this  connection  being  based  upon  certain  economic  propositions^ 
such  as  "competition  is  the  life  of  trade,"  and  "combinations 
to  raise  prices  are  hurtful,"  etc.,  it  is  plain  the  doctrine  falls  to 
the  ground  as  soon  as  the  economic  propositions  and  considera- 
tions on  which  it  is  based  are  destroyed  by  exceptions. 

§898.  Size  of  icombination  immaterial  —  Monopolies. — 
Under  the  state  laws  which  forbid  all  contracts  or  agreements 
of  any  kind  or  nature  between  individuals,  partnerships,  asso- 
ciations or  corporations  the  object  of  which  is  to  control  prices 
or  to  control  production,  the  size  of  the  combination  is  entirely 
immaterial.  A  combination  between  two  is  quite  as  obnoxious 
to  those  laws  as  a  combination  which  embraces  all  engaged  in 
a  particular  industry.  While  it  is  probably  true  that  the  laws 
were  originally  framed  to  meet  the  prejudice  existing  against 
monopolies,  they  have  been  drawn  so  broad  as  to  quite  over- 
shoot the  mark  and  embrace  agreements,  contracts  and  com- 
binations which  do  not  contemplate  any  monopoly. 

If  these  statutes  are  to  be  interpreted  in  accordance  with 
their  literal  significance,  the  question  whether  or  not  the  par- 
ticular agreement  or  combination  before  the  court  has  for  its 
object  the  complete  control  of  trade  or  industry  is  a  matter 
not  open  for  investigation. 

§  899.  Corporate  combinations  under  the  state  laws. — The 
state  laws,  ]ike  the  federal  anti-trust  act,  are  directed  primarily 
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against  combinations  of  more  or  less  independent  parties;  and 
it  is  frequently  urged  that  while  these  laws  forbid  all  simple 
combinations,  they  do  not  go  so  far  as  to  prohibit  the  organi- 
zation of  a  large  corporation  to  purchase  or  take  over  compet- 
ing plants  and  properties.  In  the  opinion  of  the  writer  this  is 
a  most  serious  error,  for  so  far  as  the  laws  are  constitutional 
they  will  be  enforced  quite  as  rigorously  against  the  corporate 
form  of  combination  as  against  the  simple  form. 

An  individual  or  a  partnership  or  a  corporation  has  the 
right  to  purchase  in  good  faith  the  plants,  properties,  assets 
and  good- will  of  competitors,  and  those  purchases  may  be  made 
for  the  very  object  of  getting  rid  of  the  competition  and  to 
secure  more  perfect  control  of  the  market.  Such  purchases 
are  a  matter  of  every-day  occurrcmce  in  the  commercial  and 
industrial  world,  and  contracts  made  in  furtherance  thereof 
will  be  protected  and  enforced  by  the  courts.  There  is,  how- 
ever, an  6bvious  difference  between  such  purchases  of  compet- 
ing plants  and  the  organization  of  a  corporation  to  take  over 
the  competing  plants,  where  the  organization  of  the  corpora- 
tion is  simply  a  step  in  the  carrying  out  of  the  plans  of  a 
combination  already  formed.  In  every  case  where  competitors 
meet  together  in  advance  of  the  organization  of  the  corpora- 
tion, and  agree  upon  the  terms  upon  which  their  several  prop- 
erties will  be  pooled  together,  the  subsequent  organization  of 
the  corporation  as  an  instrument  whereby  the  purpose  of  the 
combination  —  otherwise  illegal — may  be  more  effectually 
accomplished,  does  not  in  any  manner  affect  the  legality  or 
illegality  of  the  combination.  If  the  agreements  leading  up 
to  the  organization  of  the  corporation  are  illegal,  then  the  cor- 
porate combination  resulting  from  those  agreements  is  illegal. 

§  900.  Gonstraction  of  the  laws. — All  statutes  condemning 
combinations  of  capital  which  are  penal  in  character  must  be 
strictly  construed. 

§  901.  Constitutionality  of  state  laws. —  It  is  impracticable 
to  review  each  state  law  by  itself;  the  most  that  can  be  done  is 
to  lay  down  certain  general  considerations  applicable  to  all  or 
nearly  all  of  the  various  acts. 

The  constitutionality  of  the  several  acts  may  be  considered 
with  reference  to  the  following: 

1.  Their  interference  with  the  freedom  of  contract  generally. 
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I  as  a  deprivation  of  the  fights  guarantied  by  the  fourteenth 

amendment  to  the  constitution  of  the  United  States,  and  by 
language  similar  to  that  contained  in  that  amendment  in  state 
■  constitutions. 

j  2.  Their  attempt  to  embrace  combinations  of  persons  who 

are  neither  citizens  nor  residents  of  the  state,  but  who  may 
directly  or  indirectly  do  business  therein. 

3.  Their  attempt  to  except  from  their  operation  certain 
classes  of  the  community. 
I  4.  The  provision  that  the  illegality  of  the  combination  and 

the  statute  may  be  pleaded  in  defense  to  the  collection  of  claims 
by  the  combination. 

Before  proceeding  with  the  discussion  of  the  foregoing  con- 
siderations it  should  be  noted  that  the  ^^  anti-trust  laws  "  em- 
brace indiscriminately  persons,  associations,  partnerships  and 
corporations.    Now  the  power  of  the  legislature  to  control  and 
j  prohibit  combinations  differs  very  materially  in  the  following 

I  cases: 

I  {<£)  Combinations  of  jt^^m-publio  corporations; 

(})  Combinations  of  private  corporations; 

(fi)  Combinations  of  partnerships  or  individuals. 

So  far  as  jt^iawi-public  corporations  are  concerned,  the  power 
of  the  legislature  to  very  materially  control  their  contracts 
one  with  another  for  the  protection  of  the  public  is  conceded 
and  has  already  been  noted.^ 

§  902,  Private  corporations,  like  public  corporations,  are 
creatures  of  the  law,  and  it  is  within  the  power  of  the  legis- 
lature to  lay  down  the  terms  and  conditions  upon  which  they 
may  be  created ;  in  addition  to  legislative  restrictions,  the  courts, 
in  a  long  line  of  decisions,  have  evolved  many  rules  applicable 
to  corporations  and  corporate  management,  such  as  the  denial 
of  the  right  of  corporations  to  enter  into  partnership  one  with 
the  other,  and  restrictions  upon  the  power  of  one  corporation 
to  hold  the  stock  of  other  corporations  for  the  purpose  of  con- 
trolling them.  Some  of  these  restrictions  have  been  already 
noted  in  a  former  part. 

Irrespective  of  anti-trust  legislation,  many  combinations  of 
private  corporations,  and  perhaps  nearly  all  combinations  of 
qv,a8i'\}\ih\\c  corporations,  are  illegal  under  the  well  established 

iSee§680. 
64 
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principles  of  corporation  law.  In  so  far  as  any  particular 
anti-trust  law  affects  a  quasi-^nhlic  or  private  corporation,  and 
is  simply  the  imposition  of  additional  restrictions  upon  the 
power  of  such  corporation  to  combine  with  other  corporations^ 
and  is  simply  an  extension  of  the  rules  controlling  such  cor- 
porations without  being  any  radical  modification  of  or  de- 
parture from  such  rules,  the  law  is  probably  constitutional.* 
But  in  so  far  as  any  particular  anti-trust  act  is  such  a  radical 
departure  from  the  principles  and  rules  governing  corporate 
management  and  corporate  powers  as  to  amount  to  a  depriva- 
tion of  rights  and  privileges  theretofore  enjoyed,  such  law  is 
unconstitutional. 

§  903.  As  regards  individuals  and  partnerships  the  case  is 
very  different.  Neither  the  individual  nor  a  partnership  is  a 
creature  of  the  law.  The  power  of  the  legislature  to  restrict 
in  any  manner  the  right. of  the  individual  must  be  found  in  the 
constitution  or  in  those  considerations  concerning  the  peace, 
health  and  safety  of  the  community  which  are  known  as  the 
police  power.*  The  legislature  may  deny  many  things  to  qicasi- 
public  corporations,  and  some  things  to  private  corporations, 
but  the  legislature  has  no  constitutional  power  to  interfere  with 
the  freedom  of  the  individual  to  make  such  contracts  as  he 
pleases,  unless  those  contracts  are  inimical  to  the  peace  and 
order  of  the  community,  or  to  the  life,  health  or  morals  of  some 
member  or  members  of  the  community.' 

It  follows,  therefore,  that  an  act  prohibiting  combinations  of 
quasi-pxxhlio  corporations  might  be  constitutional,  while  the  same 
act,  if  including  private  corporations  and  individuals,  would  be 
unconstitutional;  or  an  act  embracing  yw<wt-public  corporations 
and  private  corporations,  if  carefully  drawn  in  view  of  the 
established  principles  governing  corporation  law,  might  be  con- 
stitutional, but  would  be  unconstitutional  if  it  embraced  indi- 
viduals or  partnerships. 

It  will  not  do  to  sweep  indiscriminately  into  one  law  against 
combinations,  corporations  both  quaei-pxxhlio  and  private,  and 
individuals  and  partnerships,  for  the  chances  are  that  every 

1  Always  excepting,  of  course,  any    the  oontract  that  exists  between  the 
interferenoe    with    charter    rights    corporation  and  the  states 
which  amounts  to  an  impairment  of       >  See  §§  679-687. 

•See  §  67a 
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such  law  is  unoonstitational ;  and  it  is  plain  that  the  validity 
of  every  such  law  should  be  tested  by  first  of  all  considering 
the  restrictions  placed  upon  the  liberty  of  the  individual. 

§  904.  Interference  with  the  freedom  of  eontraet.—  The 
I  right  to  contract  freely,  considered  as  a  fundamental  right,  and 

the  nature  and  extent  of  the  police  power,  have  already  been 
discussed.^ 

It  is  conceded  that  in  so  far  as  anti-trust  legislation  interferes 
with  or  restricts  the  right  of  the  individual  to  contract  freely, 
the  validity  of  such  legislation  depends  entirely  upon  the  ex- 
tent of  the  police  power  of  the  state ;  if  the  legislation  is  within 
the  police  power  it  will  be  upheld,  otherwise  it  is  unconstitu- 
tional. The  fourteenth  amendment  to  the  constitution  of  the 
United  States  provides  that  "  no  state  shall  make  or  enforce 
any  law  which  shall  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States;  nor  shall  any  state  deprive  any 
person  of  life,  liberty  or  property  without  due  process  of  law, 
nor  deny  to  any  person  within  its  jurisdiction  the  equal  protec- 
tion of  the  laws." 

No  state  constitution  contains  any  broader  guaranty  of  per- 
sonal liberty  than  the  foregoing;  therefore  the  validity  of  every 
state  law  may,  and  probably  must,  be  finally  l^ested  by  the 
provisions  of  the  fourteenth  amendment,  and  the  questions 
raised  will  finally  be  determined  by  the  supreme  court  of  the 
United  States. 

It  is  neither  necessary  nor  practical  to  discuss  at  length  here 
the  extent  of  the  protection  guarantied  by  this  amendment. 
It  should  not  be  narrowly  construed,  but  should  be  broadly 
and  liberally  interpreted.*-^  While  the  fourteenth  amendment 
imposes  no  restriction  upon  the  power  of  congress,  it  applies 
to  and  embraces  the  provisions  of  state  constitutions,  state 
laws,  all  ordinances,  rules  and  regulations,  and  the  decisions 
of  all  state  courts  both  high  and  low, —  in  short,  the  validity 
of  the  law  within  any  state  or  locality,  no  matter  how  that  law 
may  be  declared,  m-^^y  be  tested  by  this  amendment.' 

1  See  eh.  19.  re  Tiburcio  Parrott  (1880),  C.  C.  1 

^Bojd  V.  United  States  (1866),  116  Fed.  R  481;  In  re  Sing  Lee  (1893).  54 

U.  a  616,  6  Sup.  Ct  R.  524.  Fed.  R  834;  In  re  Ching  Jo,  id. ;  Soon 

»  See  Ho  Ah  Kow  v.  Nunan  (1879),  Hing  v.  Crowley  (1885),  113  U.  S.  70;J» 

Fed.  Ca&  Na  6^546,  5  Sawy.  552;  In  5  Sup.  Ct  R  730;  United  States  v. 
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§  905.  The  fourteenth  amendment  affords  the  citizens  of  the 
several  states  protection  against  state  legislation  — 

1.  Which  arbitrarily  distinguishes  between  citizens,  by  im- 
posing restrictions  or  burdens  upon  some  which  are  not  im- 
posed upon  others. 

2.  Which  arbitrarily  deprive  all  or  any  portion  of  the  citi- 
zens of  the  state  of  the  liberty  to  contract  freely  one  with 
another. 

Stripped  of  all  verbiage  the  following  provision  may  be  taken 
as  illustrative  of  nearly  all  the  more  drastic  state  laws,  and 
may  be  considered  in  the  light  of  the  foregoing  propositions : 

Any  individual  who  shaU  enter  into  any  agreement  or  under- 
standing with  any  other  individual  to  regulate  or  fix  tha  price  of 
any  article  of  ma/nufa^ure^  merchandise^  convenience^  repair ^  or 
any  article  or  thing  whatsoever^  or  the  price  of  premium  to  he 
paid  for  insurance^  or  to  fix  or  limit  the  amount  or  quantity  of 
any  article  or  thing  whalsoever^  s/iall  he  deemed  guilty  of  a  con- 
spiracy  to  defraud. 

In  its  plain  and  literal  meaning  and  without  any  refinement 
of  construction,  such  a  law  is  unconstitutional  and  void.  It  is 
in  direct  violation  of  not  only  the  fourteenth  amendment  to 
the  federal  constitution,  but  to  the  provisions  of  most  of  the 
state  constitutions. 

Furthermore,  as  the  provision  appears  in  most  of  the  stat* 
utes,  it  does  not  admit  of  any  construction  which  will  render 
it  constitutional.  Assuming  that  it  is  the  endeavor  of  the 
courts,  both  state  and  federal,  to  so  construe  all  legislation 
against  combinations  as  to  make  the  same  valid,  it  is  impossi- 
ble to  conceive  how  any  court,  which  will  frankly  separate  the 
foregoing  sweeping  provision  from  its  context  and  consider 
the  same  dispassionately  in  the  light  of  the  authorities  and  of 
reason  and  of  common  sense,  can  hold  that  such  a  restriction 
of  the  freedom  to  contract  is  within  the  police  power  of  the 
states.^ 

Cniikshaiik   (1675),   93  U.   a    642;  App.  1,  44  a  W.  R  938,  referred 

United  States  v.  Lee  (1882),  106  U.  a  to  at  some  length  infra,  but  the 

196, 1  Sup.  Ct  R.  240.  reasoning    of    the    court   in   that 

^The  attempt  has  been  made  by  case  is  decidedly  unsatisfactory;  it 

the  supreme  court  of  Texas  in  sev-  makes  no   attempt  whatsoever  to 

eral  cases,  notably  in  Waters-Pierce  point  out  under  what  branch  of  the 

Oil  Ckx  y.  State  (1898),  19  Tex.  Civ.  police  power  such  a  restriction  of 


j 
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§  906.  Beyond  question  there  are  contracts  which  the  state, 
in  the  exercise  of  the  police  power,  may  regulate  or  forbid, 
but  the  validity  of  such  contracts  is  ordinarily  determined  by 
their  subject-matter  rather  than  by  their  terms;  if  they  relate 

■ 

the  freedom  of  contract  would  legiti-  the  two  vital  questions  involved  in 

mately  falL     In  vague  terms  the  this  case. 

court  refers  to  the  police  power  of  "  In  regard  to  the  first  proposition, 

the   community  generally,  and  in  the  complainant  contends  that  the 

its  conclusion  simply  assumes  that,  act  is  violative   of  the  fourteenth 

under  the  pretext  of  exercising  the  amendment  to  the  constitution  of 

police  power,  the  legislature   may  the  United  States,  the  right  to  make 

trifle  as  it  pleases  with  the  freedom  valid  contracts  with  respect  to  their 

to  contract.  business  and  property,  and  deprives 

In  the  same  state  a  federal  court  them  of  the  right  of  their  property 

reached  a  different  concFusion  (see  in  that  respect,  as  well  as  liberty, 

In  re  Grice  (1897),  79  Fed  R.  627);  without  due  process  of  law.    Some 

and  in  this  connection  we  cannot  do  difficulty   has   been    expressed   by 

better  than  quote  the  language  of  courts  in  finding  the  exact  and  spe- 

Distriot  Judge  Swain,  referring  to  cifio   definition  of  the   expressions 

the  Texas  anti-trust  law  of  1889:  '  due  process  of  law '  and  the  *  law  of 

**  The  vital  question,  and  the  moet  the  land.'     The   constitution  itself 

important  in    this    case,  remains:  declares: 

Whether  or  not  the  said  act  vio-  '''This  constitution,  and  laws  of 

lates  that  portion  of  the  fourteenth  the  United  States  which  shall  be 

amendment  to  the  constitution  of  passed  in  pursuance  thereof,  and  all 

the  United  States  above  referred  to^  treaties  made,  or  which   shall  be 

in  that  it  deprives  its  citizens  of  lib-  made,  under  the  authority  of  the 

erty  and  property  without  due  pro-  United  States,  shall  be  the  supreme 

cess  of  law;  and  second,  it  denies  to  law  of  the  land,  and  judges  in  every 

a  considerable  number  of  its  citizens  state  shall  be  bound  thereby,  any- 

the  equal  protection  of  the  law.  This  thing  in  the  constitution  or  laws  of 

is  not  a  question  of  the  right  of  tax-  any  state  to  the  contrary  not^nth- 

ation,  nor  is  it  a  question  of  police  standing.' 

power  of  the  state  to  suppress  or  reg-  "  The  supreme  court,  in  speaking 
ulate  nuisances  or  control  the  liquor  of '  due  process  of  law '  and  '  equal- 
traffic,  foreign  or  domestia  But  the  ity  of  citizens,'  said  that  the  purpose 
two  plain  questions  squarely  raised  of  the  requirement  is  to  exclude 
are:  First,  can  the  state  of  Texas  everything  that  is  arbitrary,  affect- 
prohibit  all  contracts,  of  whatever  ing  the  rights  of  citizena  Dent  v. 
character  or  nature,  among  its  citi-  West  Virginia  (1889),  129  U.  S.  114, 
zens  when  they  contravene  the  in-  9  Sup.  Ct  R.  231.  Says  the  com-t  in 
tended  prohibition  of  the  act  ?  And  Live  Stock  Dealers'  &  Butchers'  Ass'n 
second,  if  they  can  do  so,  is  it  class  v.  Crescent  City  Live  Stock  Landing 
legislation  to  exempt  eighty  per  cent.  &  Slaughter-house  Ca,  1  Abb.  (U.  S.) 
of  the  whole  population  from  the  899,  Fed.  Ca&  Na  8408: 
pains  and  penalties  of  the  said  act  "'No  proposition  is  more  firmly 
when  dealing  with  the  agricultural  settled  than  that  it  is  one  of  the 
products  or  live-stock  in  the  hands  fundamental  rights  and  privileges 
of  the  producer  or  raiser?    These  are  of  every  American  citizen  to  adopt 
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to  subjects  and  matters  which  affect  the  peace  and  order  of  the 

commanity,  or  the  life,  health  or  morals  of  individuals,  then 
such  contracts  and  agreements,  regardless  of  their  terms,  may 
be  regulated  or  even  prohibited  by  the  state.    There  may  also 

and  follow  such  lawful  and  indus-  government  'The  right  of  liberty 
trial  pursuits,  not  injurious  to  the  embraces  the  right  of  man  to  exer- 
community,  as  he  may  see  fit,  with-  cise  his  faculties  and  follow  any  law- 
out  unreasonable  regulation  or  mo-  f  ul  avocation  for  the  support  of  life.* 
lestation.  There  is  no  more  sacred  Bertholf  v.  'O'ReiUy  (1878),  74  N.  Y. 
right  to  citizenship  than  the  right  to  609.  '  Liberty,'  in  its  broad  sense,  as 
pursue  any  lawful  employment  in  a  understood  in  this  country,  means 
lawful  manner.  It  is  nothing  more  the  right  not  only  of  freedom  from 
nor  less  than  the  sacred  right  of  servitude,  imprisonment  or  restraint, 
labor.'  but  the  right  of  one  to  use  his  facul- 

'*  The  same  sentiment  is  affirmed  ties  in  aU  lawful  ways,  to  live  and 

in  the  Slaughter-house  Cases  (1873),  work  where  he  will,  to  earn  his  live- 

16  WalL  36,  and  other  decisions.  lihood  in  any  lawful  caUing,  and  to 

"  It  is  not  necessary  to  argue  that  pursue  any  lawful  trade  or  avoca- 
the  constitutional  privileges  which  tion.  People  v.  Marx  (1885X  99  N.  T. 
protect  the  citizen  in  his  life,  liberty  877,  2  N.  E.  R  29;  People  v.  GiUson 
or  property  entitle  him  to  raise^  pro-  (1888),  109  N.  T.  389, 17  N.  K  R  343. 
duce  and  manufacture  articles  of  *The  legislature  cannot,  under  the 
general  use;  buy  and  sell;  to  fix  and  pretense  of  exercising  the  police 
limit  the  amount  of  any  article  power,  or  under  any  other  claim  or 
which  he  will  produce  or  manufact-  pretense,  enact  laws  prohibiting 
ure;  to  increase  or  reduce  the  harmless  acts  not  concerning  the 
amount  so  produced  or  manufact-  health,  safety  or  welfare  of  society, 
ured  at  his  own  will,  within  the  lim-  and  the  courts  may  examine  into 
its  of  his  ability;  to  fix  and  limit  the  and  annul  such  illegal  legislation.* 
price  at  which  he  will  buy  and  seU;  Toledo,  W.  Sc  W.  Ry.  Ca  v.  City  of 
to  bargain  and  agree  with  others  Jacksonville  (1878X  67  UL  87;  Hey 
upon  prices,  so  far  as  it  may  be  nee-  Sing  leck  v.  Anderson  (1881X  57  CaL 
essary  in  the  business  of  buying  and  251.  '  Whenever  the  prosecution  of 
selling;  in  fact,  to  do  anything  and  a  particular  calling  threatens  dam- 
enter  into  all  contracts  usual  and  age  to  the  public  or  to  other  individ- 
neeessary  in  the  ordinary  avocations  uals,  it  is  a  legitimate  subject  for 
of  production,  manufacture  and  police  regulation,  to  the  extent  of 
trade.  Neither  the  state  nor  the  na-  preventing  the  evil,  but  it  is  strictly 
tional  legislature  possesses  any  right  a  judicial  question  whether  the  trade 
to  limit  these  natural  privileges  of  or  calling  is  of  ^such  a  nature  as  to 
contracting  or  conducting  business,  require  or  justify  police  regulation.* 
Any  law  which  undertakes  to  abol-  Town  of  Lakeview  v.  Rose  Hill  Orn- 
ish these  rights,  the  exercise  of  whiph  etery  Ckx  (1873),  70  111.  191.  It  is  also 
does  not  involve  infringement  upon  a  judicial  question  whether  police 
the  rights  of  others,  or  to  limit  the  regulation  extends  beyond  the  threat- 
exercise  thereof  beyond  what  is  nee-  ened  evil,  and  prohibits  that  which 
essary  to  provide  for  the  public  wel-  involves  no  threatened  danger  to  the 
fare  and  general  security,  cannot  be  public.  One  of  the  most  sacred  rights 
included  in  the  police  power  of  the  of  liberty  is  the  right  to  contract  All 
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be  contracts  the  terms  of  which  make  them  inimical  to  the 
peace  and  order  of  the  community,  or  the  life,  health  or  morals 
of  individuals,  and  such  contracts  may  be  regulated  or  pro- 
hibited by  the  state;  but  it  is  idle  to  say  that  all  contracts  be- 
ef the  rights  of  contract  which  are  is  one  thing  more  than  another  pub- 
necessary  for  the  carrying  on  of  or-  lie  policy  requires,  it  is  that  men  of 
<linary  business  affairs  are  protected  f  uU  age  and  competent  understand- 
by  the  constitution,  and  are  not  ca-  ing  shall  have  the  utmost  liberty  of 
pable  of  being  restrained  by  legisla-  contracting,  and  their  contracts, 
tive  action.  Among  these  rights  is  when  entered  into  freely  and  volun- 
that  of  forming  business  relations  tarily,  shall  be  held  sacred,  and  shaU 
between  man  and  man.  A  man  may  be  enforced  by  courts  of  justice, 
form  business  relations  with  whom  Therefore  you  have  this  paramount 
he  pleases,  and  in  the  conduct  of  such  public  policy  to  consider — that  you 
business  they  may  fix  and  limit  the  are  not  lightly  to  interfere  with  this 
•character  and  amount  of  their  busi-  freedom  of  contract  Printing  and 
ness,  the  price  they  will  charge  for  Numerical  Registering  Ckx  t.  Samp- 
the  produce  which  they  offer  to  the  son  (1875X  L.  R  19  Eq.  462;  Diamond 
public,  or  about  which  they  contract  Match  Ca  v.  Roeber  (1887X  106  N.  Y. 
at  is  part  of  the  natural  and  civil  473,  13  N.  K  R  419;  United  States 
liberty  to  form  business  relations  free  Chemical  Ca  v.  Provident  Chemical 
from  the  dictation  of  the  state;  that  Ca  (1899),  64  Fed.  R  946. 
a  like  freedom  should  be  secured  and  '*  From  the  title  of  the  act,  '  Con- 
<enjoyed  in  determining  the  condl-  spiracles  against  Trade,  and  Trusts,' 
tionsand  terms  of  the  contract  which  as  well  as  from  the  argument  of  the 
constitutes  the  base  of  the  business  state,  it  would  seem  to  be  the  im- 
relation  or  transaction.  It  is  there-  pression  that  the  act  was  intended 
fore  the  general  rule  that  a  man  is  only  to  prevent  oppressive  and  un- 
free  to  ask  for  his  wares  or  his  serv-  reasonable  combinationa  There  is 
ices  whatever  price  he  is  able  to  get  no  such  limit,  however,  within  its 
and  others  are  willing  to  pay.'  Tied,  four  corner^  It  embraces  the  com- 
Lim.  Police  Power,  p.  233.  And  on  bination  of  two  or  more  persons; 
page  244  he  says:  'A  man  has  a  con-  consequently  the  partnership  of  two 
stitutional  right  to  buy  anything,  in  persons.  Neither  is  there  any  limit- 
^ny  quantity,  provided  he  uses  only  ation  to  the  amount  of  capital  com- 
fair  means,  and  set  his  own'  price  on  bined  with  skill  and  acts.  A  small 
it,  or  refuse  to  sell  it  at  all  And  capital,  with  a  minimum  of  skill,  is 
what  one  man  may  lawfully  do  as  as  much  prohibited  as  the  largest 
sxL  individual,  two  or  more  may  also  amount  We  are  not  permitted  to 
do  when  combined  as  partners.  Com-  read  any  such  explanation  into  it, 
bination  for  business  purposes  is  but  must  take  it  as  the  legislature 
legal.  Combinations  are  beneficial  furnished  it,  and  with  such  construe- 
as  well  as  injurious,  according  to  the  tion  as  the  rules  of  law  put  upon  it 
motives  and  aims  with  which  they  The  courts  have  no  more  power  to 
are  formed.  It  is  therefore  impos-  exclude  what  is  embraced  in  it  than 
fiible  to  prohibit  all  combinationa  to  include  what  is  not  contained  in 
The  prohibition  must  rest  upon  the  the  plain  language  of  the  act  Then 
objectionable  character  of  the  ob-  it  is  declared  that  the  prohibited 
ject  of  the  combination.'    'If  there  combinations  must  be  for  one  or 
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tween  individuals  the  object  of  which  is  to  regulate  or  fix  the 
price  of  any  article,  or  to  fix  or  limit  production,  are  of  such  a 
character  as  to  bring  them  within  the  police  power  of  the  state. 

The  contracts  are  condemned  not  because  they  refer  to  any 

more  certain  specified  purposes,  as  modities.  It  is  made  criminal  for 
follows:  To  create  or  carry  out  re-  two  persons  to  combine  for  the  pur- 
strictions  in  trade;  to  limit  or  reduce  pose  of  limiting  competition,  or  to 
the  production  of  commodities;  to  make  any  agreement  in  relation  to 
increase  the  price  of  commodities;  the  price  of  an  article,  so  as  to  pre- 
to  reduce  the  price  of  commodities;  elude  free  and  unrestricted  com  peti- 
te prevent  competition  in  the  manu-  tion  between  them  or  themselves  and 
facture,  sale,  eta ;  to  fix  the  price  of  others.  It  is  made  criminal  for  two 
any  article  at  a  standard  or  figure  persons  to  create  or  carry  out  restric- 
whereby  its  price  to  the  public  shall  tions  in  trada  We  will  assume  that 
be  in  any  manner  controlled  or  es-  A.  and  B.  agree  to  combine  their 
tablished.  It  makes  criminal  the  capital,  sl^ill  and  acts,  or,  in  other 
making  or  carrying  out  of  any  con-  words,  enter  into  partnership,  for  the 
tract,  obligation  or  agreement  by  purpose  of  manufacturing  and  deal- 
which  two  or  more  persons,  firms  or  ing  in  certain  commodities.  They 
corporations  combine  themselves  not  must  first  necessarily  determine  the 
to  sell  any  article  below  a  standard  extent  of  their  production,  and  the 
or  common  figure;  to  keep  the  price  price  at  which  they  can  sell  their 
of  such  article  at  a  fixed  or  gradu-  commodities.  Having  determined 
ftted  price;  to  settle  the  price  of  any  as  near  as  possible  the  costs  of  their 
article  between  themselves  and  manufactured  products,  and  the 
others;  to  exclude  all  free  and  unre-  minimum  profit  necessary  to  justify 
stricted  competition  between  them-  the  carrying  on  of  the  business,  they 
selves  and  others;  to  pool,  combine  agree  that  they  will  not  sell  their 
or  unite  any  interest  they  may  have  commodities  below  this  common 
in  connection  with  the  sale  and  standard  figura  They  fix  a  figure 
transportation  of  any  article  when  on  which  they  commence  their  sales, 
its  price  might  in  any  manner  be  agreeing  to  graduate  the  cost  up  or 
affected.  An  agreement  between  down  as  the  cost  of  production  may 
two  9r  more  persons  forms  a  combi-  vary.  Finding,  after  a  time,  their 
nation  between  them.  An  agree-  prices  too  high,  and  that  competitoi*s 
ment  between  two  or  more  persons  are  underselling  their  commodities, 
is  made  as  criminal  as  an  agreement  they  lower  their  prices,  and  this  they 
between  a  hundred.  No  attempt  is  may  do  solely  for  the  purpose  of  hold- 
made  to  condemn  only  acts  which  ing  the  market  against  competitors. 
are  oppressive  by  reason  of  their  There  may  be,  after  a  time,  an  in- 
magnituda  It  is  evident  that  it  is  crease  in  wages,  and  they  agree  to 
made  criminal  for  two  persons  to  increase  their  prices.  There  comes 
combina  as  partners,  corporators  or  an  era  of  hard  times.  Their  stock 
otherwise,  in  the  ordinary  business  accumulates  and  is  unsalable,  and 
of  Ufa  to  increase  or  reduce  the  price  they  agree  to  limit  or  reduce  the  pro- 
of commodities,  or  fix  the  standard  duction  of  their  commodities.  All 
thereof.  Next,  it  is  also  made  crim-  this  they  must  be  able  to  do  or  they 
inal  for  two  persons  to  agree  to  limit  cannot  carry  on  their  business  as  part- 
or  reduce  the  production  of  com-  ners;  yet  every  one  of  these  agree- 
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particular  subject-matter,  but  solely  by  reason  of  their  terms. 
Under  the  provision  referred  to,  it  matters  not  whether  the  sub- 
ject-matter  of  the  contract  is  one  which  requires  the  supervis- 
ion of  the  police  power;  the  article  may  be  a  necessary  of  life 

ments,  arrangements,  or  undertak-  might  in  any  manner  be  affected, 
ings,  or  acts  are  made  criminal  by  Two  village  grocers  doing  business 
this  act  It  is  absolutely  impossible  at  a  loss  to  both  could  not  form  a 
to  carry  on  a  partnership  business  partnership  in  order  to  save  both 
without  violating  it.  If  persons  com-  from  bankruptcy.  Neither  could 
bined  cannot  carry  on  business  with-  they  form  a  partnership  in  order 
out  entering  into,  executing  and  that  they  might  lessen  their  ex- 
carrying  out  contracts,  obligations  penses,  and  thus  reduce  the  price  of 
and  agreements  by  which  they  shall  their  commodities  to  the  publio. 
settle  the  price  of  any  article,  as  be-  Still  more,  if  A.  and  K,  each  owning 
tween  themselves  or  themselves  and  a  car-load  of  potatoes,  should  agree 
others,  and  bind  themselves  to  sell  to  ship  together,  in  order  to  obtain 
their  commodities  at  a  figure  or  car-load  rates,  thus  enabling  them  to 
graduated  figure,  and  not  to  sell  sell  lower  in  the  markets,  they  would 
below  a  common  standard  figure,  or  violate  this  act  Not  only,  undev 
if  they  cannot  carry  on  business  with-  this  act,  is  it  impossible  for  citizens 
out  raising  and  lowering  prices  and  to  enter  into  the  simplest  partner* 
increasingand  diminishing  their  pro-  ship  without  violating  it,  but  they 
ductions  at  pleasure,  then  certainly  cannot  enter  into  a  joint-stock  asso» 
all  these  things  are  purposes  of  their  ciation  or  corporation,  for  that  pre- 
combination.  Whether  these  are  the  eludes  competition  between  those 
main  purposes,  or  purposes  essential  combined.  And  this  forms  so  neces- 
to  the  main  purpose,  is  not  of  the  sary  a  part  of  the  daily  business  af- 
slightest  consequence.  The  right  to  fairs  of  men  that  its  prohibitioa 
combine,  to  form  partnerships  and  would  interfere  with  and  prevent 
joint-stock  associations;  the  right  to  business  as  now  conducted,  and  con- 
agree  as  to  prices  and  productions;  sequently  to  make  that  criminal  is 
the  right  to  fix  prices;  to  raise  and  to  interfere  with  the  liberty  of  the- 
lower  them  as  business  men  may  re-  citizen.  The  statute  books  contain 
quire, —  is  not  oppressive  to  the  pub-  laws  authorizing  and  legalizing  as- 
lic,  nor  unjust  to  the  individual,  nor  sociations  and  corporationa  Can  it 
contrary  to  publio  policy.  It  is  an  be  that  the  same  statute  book  which 
essential  right,  as  part  of  the  liberty  contains  such  laws  can  contain  also> 
of  the  citizen,  of  which  no  legisla-  a  valid  law  inflicting  severe  penal- 
ture  oa.n  deprive  him.  If  an  ordi-  ties  on  those  who  do  only  that  which 
nary  business  partnership  is  rendered  the  laws  have  authorized?  The  act 
criminal  by  the  act,  no  further  argu-  also  prohibits  combinations  which 
ment  is  necessary.  That  it  is  so  create  or  carry  out  restrictions  in 
most  clearly  appears  from  the  con-  trade.  It  has  never  been  held  that 
eluding  portion  of  section  1,  by  all  restrictions  in  trade  were  illegal 
which  two  or  more  persons  are  for-  or  contrary  to  publio  policy.  The- 
bidden  to  unite  any  interest  that  rule  is  well  settled  that  when  a  con- 
they  may  have  in  connection  with  tract  is  publicly  oppressive,  and  the- 
the  sale  or  transportation  of  any  ar-  restrictions  broader  than  necessary 
tide  or  commodity  that  its  price  for  the  legitimate  protection  of  the 
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or  the  most  trifling  luxury;  it  maybe  ribbons, laces  or  dolls  — 
the  character  of  the  article  is  immaterial.  If  the  agreement  is 
to  regulate  or  fix  the  price  of  the  article,  or  to  fix  oi  limit  the 
quantity  produced,  the  parties  to  the  agreement  are  guilty  of 
a  conspiracy  and  subject  to  fine  and  possibly  imprisonment. 

As  has  already  been  shown  in  a  former  part,  there  are  agree- 
ments which  amount  to  conspiracies  to  defraud,  or  injure,  or 
oppress,  but  the  character  of  such  agreements  is  never  deter- 
niined  by  simply  showing  that  it  was  their  object  to  regulate 
or  fix  the  price  of  some  article,  or  to  limit  the  quantity  pro- 
duced; there  is  nothing  inherently  wrong  in  an  agreement  the 
object  of  which  is  to  regulate  or  fix  the  price  of  an  article,  or 
to  limit  the  quantity  produced,  and  the  proof  of  such  object 
alone  is  insufficient  to  establish  a  conspiracy.  To  establish  a 
<5onspiracy  to  defraud,  or  to  oppress,  or  to  injure  others,  there 
must  be  proof  tending  to  show  that  such  was  the  object  of  the 
agreement;  to  regulate  or  fix  prices,  or  to  limit  production, 
may  be  essential  steps  in  furtherance  of  the  conspiracy,  but  in 
themselves  they  give  rise  to  no  presumption  of  either  law  or 
fact.  In  so  far  as  any  presumption  is  to  be  indulged  in  from 
proof  of  an  agreement  to  fix  prices  or  limit  production,  the 
natural  presumption  is  that  the  agreement  is  made  for  the  bene- 
fit of  the  parties  to  it,  and  not  with  the  view  of  defrauding, 
oppressing  or  injuring  others.  It  is  safe  to  assume  that  of  all 
the  agreements  the  eflfect  of  which  is  to  directly  or  indirectly 
regulate  or  fix  prices  or  limit  production,  only  a  very  small 
percentage  are  entered  into  with  the  object  of  in  any  manner 
defrauding,  oppressing  or  injuring  others;  and  while  others 
may  pay  somewhat  more  for  what  they  have  to  buy,  such  re- 
sult is  incidental  to  many  forms  of  co-operation,  and  to  many 
transactions  which  are  still  considered  entirely  legitimate. 
There  is  probably  never  a  sale,  or  a  lease,  or  a  transfer  of  any 
business  of  any  kind  which  does  not  have  for  one  of  its  objects 
the  regulation  and  fixing  of  prices  and  the  limiting  or  control- 
other  party  to  be  benefited  by  the  and  agreements  which  prevent  com- 
contract,  then  the  controct  is  void;  petition.  Those  which  have  always 
otherwise  it  is  legal.  The  fault  of  been  held  legal,  and  which  have  al-  ^ 
the  act  in  regard  to  restraint  of  trade  ways  been  an  essential  part  of  the 
is  the  same  as  in  regard  to  competi-  liberty  of  the  citizen,  are  made  crim- 
tion.  It  makes  no  distinction  be-  inal,  equaUy  with  those  which  the 
tween  legal  and  illegal  combinations    law  has  always  condemned.*' 
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ling  of  production,  and  the  incidental  result  of  practically  every 
such  transaction  may  be  for  the  time  being  an  increase  in  the 
price  of  commodities  produced  or  handled;  it  is  a  novel  doc- 
trine to  urge  that  the  validity  of  such  every-day  transactions 
is  to  be  determined  by  taking  evidence  as  to  whether  or  not 
they  tended  to  fix  prices  or  affect  production. 

§  907.  Without  pursuing  the  discussion  at  great  length,  it 
may  be  safely  assumed  that  no  court,  state  or  federal,  will  fol- 
low the  strict  language  of  the  several  state  laws  and  hold  that 
aU  agreements  between  individuals  to  regulate  prices  of  any 
article  or  to  limit  the  production  of  any  article  are  void.  The 
cases  so  far  presented  involve  agreements  which  border  so 
closely  upon  the  complete  control  of  an  industry  that  the  courts 
were  able  to  discuss  the  validity  of  the  laws  upon  rather  broader 
lines,  and,  without  any  very  great  impropriety,  indulge  in  lan- 
guage of  a  very  sweepmg  character,  condemning  combinations, 
trusts  and  monopolies.  DiflBculties  will  arise  as  cases  are  pre- 
sented involving  agreements  between  individuals  of  no  public 
importance  whatsoever,  and  yet  the  object  of  which  is  to  reg- 
ulate or  fix  prices  or  limit  production.  It  may  be  that  when 
such  agreements  are  presented  the  courts  will  adhere  to  the 
strict  letter  of  the  law  and  hold  that  the  state  has  the  police 
power  to  forbid  any  contract,  agreement  or  understanding 
whatsoever  the  direct  object  of  which  is  to  regulate  or  fix  the 
prices  or  limit  the  production  of  any  article  or  commodity.  Or, 
it  is  possible  that  courts  will  follow  the  lead  of  the  supreme  court 
of  the  United  States  and  draw  the  line  between  agreements 
the  direct  object  of  which  is  to  regulate  or  fix  prices  or  limit 
production ;  and  agreements  the  indirect  effect  of  which  may 
be  to  regulate  or  fix  prices  or  limit  production.  Such  a  course 
seems  to  offer  a  convenient  avenue  of  escape  from  the  dilemmas 
which  the  laws  create;  and  yet  the  difficulty  still  remains  of 
pointing  out  the  branch  of  the  police  power  which  extends 
to  the  prohibition  of  any  contracts  between  individuals  the 
object  of  which  is  to  regulate  or  fix  prices  or  limit  production. 
The  courts  may  agree  with  the  prevailing  sentiment  of  the 
hour,  that  such  contracts  are,  economically  speaking,  prejudi- 
cial; but  it  is  one  thing  to  be  of  the  opinion  that  a  certain  class 
of  contracts  is  unwise,  or  prejudicial,  or  wasteful,  and  it  is  quite 
another  thing  to  hold  that  the  police  power  of  the  community 
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extends  to  the  prohibition  of  such  contracts.  The  police  power 
of  the  community  does  not  extend  to  the  prohibition  of  every- 
thing which  is  in  some  manner  prejudicial  to  the  welfare  of 
the  community  and  of  individuals,  for,  if  it  did,  constitutional 
limitations  upon  the  power  of  the  legislature  would  be  entirely 
swept  away. 

§  908.  Control  of  parties  outside  of  state. —  Whatever  the 
power  of  the  state  may  be  over  persons,  property  and  contract 
relations  within  its  borders,  it  is  entirely  clear  that  a  state  has 
no  power  either  to  prohibit  or  in  any  manner  aflfect  contracts 
and  combinations  entered  into  outside  of  the  stat^  by  parties 
who  are  neither  citizens  nor  residents  of  the  state.^  Up  to  the 
point  of  interfering  with  interstate  commerce,  a  state  may  pre- 
vent parties  who  are  engaged  outside  of  the  state  in  illegal 
transactions  and  combinations  from  doing  business  within  the 
state;  but  it  has  no  power  to  pass  any  law  the  object  of  which 
is  to  punish  criminally  persons  who  are  not  within  the  juris- 
diction of  the  state,  and  who  enter  into  contracts  and  combi- 
nations outside  the  state. 

§  909.  Dlserlminatlon  among  classes  or  Individuals. — 
Many  of  the  state  laws  directed  against  trusts  and  combina- 
tions contain  provisions  excepting  certain  classes  of  the  com- 
munity from  their  operation.  The  following  illustrations  will 
serve  for  the  purpose  of  discussion: 

(a)  One  state  excepts  all  parties  engaged  in  mining,  manu- 
facture or  any  industry  the  cost  of  the  product  of  which  is 
mainly  made  up  of  wages,  and  also  contains  a  provision  that  it 
shall  not  be  unlawful  for  persons  or  corporations  to  enter  into 
joint  arrangements  of  any  sort,  the  principal  object  or  effect  of 
which  is  to  maintain  or  increase  wages.^ 

(fi)  Another  law  of  the  same  state,  which  is  of  a  most  drastic 
character,  expressly  provides  that  "  the  provisions  of  this  act 
shall  not  apply  to  agricultural  products  or  live-stock  while  in 
the  hands  of  the  producer  or  raiser."' 

(c)  Another  law  against  combinations  provides  that  it  shall 
not  apply  "  to  any  arrangement,  agreement  or  combination  be- 
tween laborers  made  with  the  object  of  lessening  the  hours  of 
labor  or  increasing  wages,  nor  to  persons  engaged  in  horti- 

1  In  re  Grice  (1897),  79  Fed.  R.  6^.       >See  §  933. 
>See  law  of  lUinois— §  938. 
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\  culture  or  agriculture  with  a  view  to  fixing  the  price  of  their 

products."  * 

The  foregoing  provisions  are  fairly  illustrative;  additional 
instances  may  be  found  in  the  laws  of  the  several  states  as 

)  hereinafter  summarized. 

§  910,  {a)  Little  discussion  ought  to  be  required  to  demon- 
strate the  unconstitutionality  of  a  provision  in  a  law  against 
combinations  which  excepts  employers  who  combine  for  the 
ostensible  purpose  of  maintaining  or  raising  wages,  or  who 

I  happen  to  be  engaged  in  the  production  of  articles  the  chief 

cost  of  which  is  made  up  of  wages.  Such  a  provision  renders 
the  law  futile.  All  who  can  prove,  as  a  matter  of  fact,  that 
the  major  part  of  the  cost  of  their  product  is  made  up  of  wages 
escape  the  operation  of  the  law;  all  who  are  willing  to  swear 
that  the  principal  object  of  their  combination  is  to  either  main- 
tain or  increase  wages  escape  the  operation  of  the  law.  There 
are  few  parties  to  any  combination  who  could  not  truthfully 
say  that  one  of  the  chief  objects  of  the  combination  was  to 
maintain  wages ;  and  many  could  truthfully  swear  that  it  was 

I  their  intention  to  increase  wages.    But  aside  from  these  con- 

siderations which  affect  the  practical  application  of  such  a  law, 
the  exception  from  its  operation  of  certain  combinations  of 
employers  is  unconstitutional  as  class  legislation.  All  "  anti- 
trust "  legislation  is  based  upon  the  police  power  of  the  state, 

/  and  that  power  can  be  exercised  only  for  the  good  of  the  com- 

munity. Combinations  are  not  held  illegal  because  they  in- 
jure those  who  are  connected  with  them,  but  because  they  are 

•  supposed  to  defraud,  oppress  or  injure  the  community  at  large. 

It  is  difficult  to  see  how  a  combination  is  any  less  injurious  to 
the  community  because  the  cost  of  the  product  which  it  con- 
trols and  which  it  sells  to  the  community  is  made  up  chiefly  of 
wages.  A  combination  of  coal  companies  to  control  and  ad- 
vance the  price  of  coal  is  far  more  apt  to  affect  a  community 
harshly  and  oppressively  than  a  combination  of  manufacturers. 
§  911,  (J)  Any  act  which  condemns  all  combinations  the  ob- 
ject of  which  is  to  fix  prices  or  limit  production,  and  which 
contains  a  provision  that  the  act  shall  not  apply  to  combina- 
tions of  those  who  produce  agricultural  products  or  raise  live- 


I  Laws  of  Montana  —  §  967. 
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stock,  is  unconstitutional  and  void.^  The  exception  cannot  be 
justified.  There  is  no  such  distinction  between  farmers  and 
raisers  of  live-stock  on  the  one  hand,  and  the  balance  of  the 
community  on  the  other,  as  warrants  the  discrimination.  If 
legislation  against  combinations  is  a  legitimate  exercise  of  the 
police  power  for  the  protection  of  the  entire  community,  it  is 
impossible  to  point  out  why  a  combination  of  flour  mills  is 
detrimental  to  the  community  while  a  combination  of  wheat 
growers  is  not.* 

*  Union  Sewer  Pipe  Ca  v.  Connolly  ufactured  articles  of  the  working- 

(1000),  99  Fed.  R.  854;  In  re  Grice  man  are  the  fruits  of  his  labor.   The 

(1897),  79  Fed.  R.  d27.  blacksmith,  the  carpenter,  and  all 

3  In  this  last  case  (In  re  Orice  (1897),  other  artisans  purchase  their  raw  ma- 
79  Fed.  R.  637)  the  court  said:'*' The  terial,  and  the  manufactured  prod- 
exemption  of  agricultural  products  ucts  constitute  the  fruits  of  their 
in  the  hands  of  the  original  producer  labor  and  upon  which  they  must 
and  raiser  exempts,  upon  ^  rough  es-  rely  for  the  sustenance  of  themselves 
timate,  four-fifths  of  the  x>eople  of  and  families,  just  as  the  agricultural 
Texas  from  the  operation  of  this  act,  products  of  the  farmer  constitute  the 
because  four-fiftlis  of  the  people  of  fruits  of  Jiis  labor,  and  upon  which 
Texas  are  engaged  in  the  business  of  he  relies  for  similar  purposes;  yet 
producing  and  raising  agricultural  the  statute  prescribes  total  inequal- 
products  and  live-stock.  The  i)en-  ity  between  these  classes,  and  en- 
alties  are  visited  upon  the  remaining  courages  tlie  one  to  build  up  raonop- 
one-fifth  of  the  people,  without  re-  olies,  while  denouncing  the  others  if 
gard  to  any  particular  class.  This  they  make  any  attempt  in  the  same 
one-fifth  comprises  all  classes  not  direction;  or,  to  apply  the  provis- 
heretofore  exempted.  And  this  is  in  ions  of  the  statute  to  the  matter  of 
face  of  the  constitutional  guaranties,  live-stock,  from  which  application 
state  and  federal,  of  perfect  equality  this  inequality  becomes  still  more 
of  the  citizen  before  the  law.  Even  apparent,  the  cattle  king  may  raise 
in  the  matter  of  labor  the  iniquitous  his  thousands  of  head  of  live-stock 
character  of  the  enactment  under  each  year,  and,  so  long  as  his  stock 
discussion  is  apparent.  This  statute  remains  in  his  hands,  he  can  com- 
makes  no  exemption  of  labor  or  of  bine,  not  only  with  his  neighbors* 
the  products  of  labor.  Under  its  but  with  all  other  similar  original 
terms  and  provisions  the  laborer  is  producers  thoughout  the  state  of 
subjected  to  punishment  for  doing  Texas,or  even  throughout  the  United 
the  very  act  that  the  land-owner  or  States,  for  the  purpose  of  fixing  the 
farmer  is  authorized  to  da  The  prices  and  monopolizing  markets, 
original  producer,  if  a  farmer,  has  Not  so,  however,  with  the  hands 
authority  to  combine  to  fix  prices,  which  he  employs,  and  which  con- 
restrict  trade,  build  up  monopolies,  stitute  the  ordinary  labor  of  the 
while  the  original  producers  in  other  ranch.  The  fruits  of  the  labor  of  the 
lines  of  labor  are  denounced  for  com-  latter  class  are  liis  day's  work.  This 
bining.  The  agricultural  products  may  be  paid  him  either  in  money, 
of  the  farmer  are  the  fruits  of  his  which  he  invests  in  stock,  or  it  may 
labor,  but  no  more  so  than  the  man-  be  paid  him  in  stock,  on  shares,  or 
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The  fact  that  legislation  containing  similar  exceptions  has 
been  sustained  as  constitutional,  either  directly  or  indirectly, 
by  a  number  of  state  decisions,  does  not  alter  the  conviction 
that  such  sweeping  exceptions  render  an  act  absolutely  void  as 

\  class  legislation.^ 

§  912.  {c)  The  conclusions  reached  in  the  last  paragraph 
apply  with  equal  force  to  every  law  directed  against  combina- 
tions which  excepts  combinations  of  labor  the  object  of  which 

I  is  to  lessen  the  hours  of  labor  or  increase  wages.    The  vital 

I  objection  to  such  legislation  is  that  there  is  no  ground  what- 

soever for  the  discrimination.  It  is  well  settled  that  in  the 
exercise  of  the  police  power  legislation  may  be  directed  against 
a  particular  class,  providing  the  occupation  of  that  class  is  such 

'  that  it  affects  the  peace  and  order  of  the  community  or  the 

life,  health  or  morals  of  the  members  of  the  community;  in 
such  cases  it  is  not  the  law  which  makes  the  discrimination, 
but  it  is  the  character  of  the  occupation  of  the  class  affected 
which  diflferentiates  such  occupation  from  the  pursuits  of  other 
classes  in  the  community.  Unless  the  occupation  of  the  clasa 
affected  by  any  particular  act  is  of  such  a  character  as  to  re- 
quire regulation  for  the  protection  of  the  public,  then  laws, 
directed  against  such  class  are  unconstitutional.  It  is  needless^ 
to  say  that  there  is  nothing  in  the  occupation  of  the  merchant 


otherwise;  and  yet,  not  being  the  spect  to  agricultural  products  he  has 

/                         original  producer,  he  is  forbidden  to  produced  or  the  live-stock  he  has 

make  any  combination  of  any  char-  raised,  without  fear  of  punishment 

acter  whereby  the  price  of  the  fruits  under  the  law,  and  yet  the  party  or 

.                         of  his  labor  can  be  promoted  or  reg-  parties  with  whom  he  makes  such  a 

ulated  in  any  manner  whatsoever,  combination  may  be  held  liable  to 

These  common  laborers  on  the  ranch  aU  the  penalties  denounced  against 

can  form  no  agreement  among  them-  such   combinations.     Two   citizens 

selves  whereby  they  can  maintain  may  combine,  therefore,  for  the  pur- 

the  prices  of  their  labor,  and  yet  the  pose  of  fixing  prices;  one,  by  doing 

ranch  owner  can  combine  with  other  so,   committing  a  crime,   and   the 

ranch  owners  with  reference  to  the  other,  by  doing  so,  performing  a  laud- 

^                        prices  of  their  products  which  con-  able  act.    If  this  is  equality  before 

stitute  the  fruits  of  their  labor.  The  the  law,  within  the  meaning  of  tho 

demonstration  can  be  carried  to  a  constitution,  wo  had  better  revise 

further  absurdity  by  simply  calling  the  constitution." 

attention  to  the  fact  that  under  the  ^  The   decisions   which   have   di- 

terms  of  the  statute  the  farmer  or  rectly  or  indirectly  sustained  legis- 

I                          stock-raiser  may  combine  with  any  lation  of  the  character  referred  to 

y                        person,  firm  or  corporation  whatso-  will  be  found  imder  the  several  state 

ever,  or  any  number  of  them,  in  re-  lawa 
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or  the  average  manufacturer  which  so  distinguishes  him  from 
the  laborer  or  the  producer  of  agricultural  or  horticultural 
products  or  the  raiser  of  live-stock  as  to  make  him  a  proper 
subject  for  police  regulation. 

If  it  be  assumed  that  combinations  to  control  prices  and 
products  are  detrimental  to  the  welfare  of  the  community,  it 
must  be  conceded  that  combinations  among  the  classes  ex- 
cepted may  be  far  more  oppressive  than  combinations  among 
the  classes  included  within  the  acts,  for  the  reason  that  com- 
binations among  the  favored  classes  affect  the  prime  neces- 
saries of  life,  whereas  combinations  among  the  restricted  classes 
may,  in  many  instances,  affect  only  the  prices  of  luxuries  or 
the  veriest  trifles.  If  it  be  conceded  that  combinations  to  con- 
trol prices  and  production  are  not,  in  and  of  themselves,  detri- 
mental to  the  welfare  of  the  community,  then  all  laws  pro- 
hibiting such  combinations  are  void  as  an  unconstitutional 
interference  with  freedom  of  contract. 

It  is  frequently  possible  to  hold  that  a  broad  provision  of  an 
act  is  unconstitutional  without  thereby  declaring  the  entire 
act  void,  but  it  is  impossible  to  separate  the  exceptions  under 
consideration  from  the  body  of  the  act  and  hold  that  the 
exceptions  are  unconstitutional  and  the  act  valid,  for  that 
would  be  judicial  legislation ;  in  effect  it  would  be  to  include 
within  the  act  classes  which  the  legislature  expressly  excepted 
from  its  operation.* 

§  913.  Pleading  of  the  statute  In  defense  to  collection  of 
claims. —  Many  of  the  state  laws  contain  provisions  that  the 
law  may  be  pleaded  in  defense  to  any  attempt  on  the  part  of  the 
combination  to  collect  claims  due.  And  these  provisions  have 
been  sustained  and  enforced.*  While  the  constitutionality  of 
this  provision  may  well  be  questioned  on  the  ground  that  it 
tends  to  deprive  the  combination,  or  the  parties  thereto,  of 
their  property  arbitrarily  and  without  due  process  of  law,  the 
provision  may  be  held  void  without  destroying  the  validity  of 
the  entire  act.  But  whether  constitutional  or  unconstitutional, 
there  is  a  very  obvious  difficulty  in  the  practical  application  of 
the  law.    In  every  suit  to  recover  for  goods  sold  and  delivered, 

1  Union  Sewer  Pipe  Ca  v.  Con-    Paint  Store  Ca  (1899),  80  Ma  App. 
nolly  (1900).  99  Fed  R.  854.  247. 

>  National  Lead  Ca  v.  S.  K  Grote 
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no  matter  how  small  the  amount  involved,  the  validity  of  the 
entire  organization  may  be  challenged  and  must  be  tried  out 
if  this  provision  of  the  law  is  to  be  enforced.  The  plaintiff 
may  be  a  corporation,  or  a  partnership,  or  an  association,  and 
may  be  entirely  legal  in  its  organization,  and  yet  whenever  it 
attempts  to  collect  moneys  due  it  may  be  called  upon  to  de- 
fend, at  great  length  and  at  great  expense,  its  organization. 
The  possibilities  of  vexatious  delay  afforded  by  any  attempt  to 
give  effect  to  this  provision  of  the  anti-trust  law  are  both 
numerous  and  startling.  In  a  decision  not  published,  a  federal 
district  court  held  that  this  defense  could  not  be  urged  in  a 
suit  to  collect  a  debt  due  a  corporation  which  was  alleged  to 
be  an  illegal  combination,  unless  it  had  first  been  judicially 
determined,  in  proceedings  instituted  for  that  purpose,  that  the 
corporation  was  an  illegal  combination.  The  court  declined 
to  try  out,  in  every  action  to  collect  a  debt,  the  legality  of  the 
plaintiff  organization. 

§  914.  Alabama  —  Trasts  and  combinations. —  Any  person 
or  corporation  who  engages  or  agrees  with  other  persons  or 
corporations,  or  enters  into,  directly  or  indirectly,  any  combi- 
nation, pool,  trust  or  confederation,  to  regulate  or  fix  the  price 
of  any  article  or  commodity  to  be  sold  within  this  state  for 
speculation,  or  any  person  or  corporation  who  enters  into,  be- 
comes a  member  of,  or  party  to,  any  pool,  agreement,  combi- 
nation or  confederation  to  fix  or  limit  the  quantity  of  any 
article  or  commodity  to  be  produced,  manufactured,  mined  or 
sold  in  this  state,  must,  on  conviction,  be  fined  not  less  than 
five  hundred  nor  more  than  two  thousand  dollars.^ 

Any  corporation  chartered  under  the  laws  of  this  state,  or 
any  oflBcer,  stockholder,  agent  or  employee  of  any  such  corpo- 
ration, which  enters  into  any  combination  with  any  other  cor- 
poration or  person  with  the  intent  to  place  the  management 
or  control  of  any  such  corporation  in  the  hands  of  another 
corporation  or  person  and  thereby  limit  or  fix  the  price,  or  re- 
strict or  diminish  the  production,  manufacture,  sale,  use  or 
consumption  of  any  article  of  commerce,  must,  on  conviction, 
be  fined  not  less  than  five  hundred  nor  more  than  two  thou- 
sand dollars.^ 

1  Art  5,  Ala.  Ck)de  (1896),  sec.  5557.  §  956;  OkL,  see  §  983;  &  Dak.,  see 

Compare  laws:  III,  see  g 938;  Kan.,  §  988;  Utah,  see  §  99a 

flee  g  942;  Ky.,  see  §  948;  Mich.,  see  »  Art  5,  Ala.  Ck)de  1896,  sec.  555a 
65 
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It  is  especially  provided  that  the  foregoing  sections  must  be 
given  as  a  special  charge  to  grand  jaries.^ 

§  916. Affecting  labor. —  "  Any  person  who,  by  threats 

of  violence  to  person  or  property,  prevents  or  seeks  to  prevent 
another  from  doing  worlc  or  furnishing  materials  for  or  to  any 
person  engaged  in  any  lawfal  business,  or  who  disturbs,  inter- 
feres with  or  who  shall  prevent  or  attempt  to  prevent  any  dis- 
charged employee  by  printing  or  writing  any  list  containing 
the  name  of  any  employee  so  discharged,  or  who  shall  make 
any  sign  or  token,  character  or  figure,  indicating  that  any  dis- 
charged employee  is  upon  any  list  so  printed  or  written  or  in 
any  other  manner  prevents  or  attempts  to  prevent  the  peace- 
ful exercise  of  any  lawful  industry,  business  or  calling  by  any 
other  person,  must,  on  conviction,  be  fined  not  less  than  ten 
nor  more  than  five  hundred  dollars,  and  may  also  be  impris- 
oned in  the  county  jail  or  sentenced  to  hard  labor  for  not  more 
than  twelve  months."* 

§  916.  Arkansas  —  Trusts  and  combinations. — "  Any  cor^ 
poration  organized  under  the  laws  of  this  or  any  other  State 
or  country  and  transacting  or  conducting  any  kind  of  business 
in  this  State,  or  any  partnership  or  individual,  or  other  associ- 
ation or  persons  whatsoever,  who  shall  create,  enter  into,  be- 
come a  member  of  or  a  party  to  any  pool,  trust,  agreement, 
combination,  confederation  or  understanding  with  any  other 
corporation,  partnership,  individual  or  any  other  person  or  as- 
sociation of  persons,  to  regulate  or  fix  the  price  of  any  article 
of  manufacture,  mechanism,  merchandise,  commodity,  conven- 
ience, repair,  any  product  of  mining,  or  any  article  or  thing 
whatsoever,  or  the  price  or  premium  to  be  paid  for  insuring 
property  against  loss  or  damage  by  fire,  lightning  or  storm,  or 
to  maintain  said  price  when  so  regulated  or  fixed,  or  shall 
enter  into,  become  a  member  of  or  a  party  to  any  pool,  agree- 
ment, contract,  combination,  association  or  confederation  to 
fix  or  limit  the  amount  or  quantity  of  any  article  of  manu- 
facture, mechanism,  merchandise,  commodity,  convenience,  re- 
pair, any  product  of  mining,  or  any  article  or  thing  whatso- 

1  Art  S,  Ala.  Code  189e»  sea  5550.  >Sea  8768  of  the  Code  as  amended 

Compare  laws:   Ky.,   see  §  048;  by  Act  Na  821  of  the  Acts  of  1894- 

Mis&,  see  §  962;  N.  Dak.,  see  §  978;  1895. 

TemL,  see  §  989. 
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ever,  or  the  price  op  premium  to  be  paid  for  insuring  property 
against  loss  or  damage  by  fire,  lightning,  storm,  cyclone,  tor- 
nado or  any  other  kind  of  policy  issued  by  any  corporation, 
partnership,   individual  or  association  of  persons  aforesaid, 

^  s  shall  be  deemed  and  adjudged  guilty  of  a  conspiracy  to  de- 

fraud  and  be  subject  to  the  penalties  as  provided  by  this  Act."  ^ 
The  act  provides  that  any  person,  partnership,  firm  or  asso- 
ciation, or  any  representative  or  agent  thereof,  or  any  corpo- 
ration or  company,  or  any  officer,  representative  or  agent 
thereof,  violating  any  of  the  provisions  of  the  act  shall  forfeit 

r  not  less  than  $200  nor  more  than  $5,000  for  every  offense,  and 

each  day  of  violation  shall  constitute  a  separate  offense,  the 
penalty  to  be  recovered  in  the  name  of  the  state  at  the  rela- 
tion of  the  attorney-general  or  prosecuting  attorney. 

Any  corporation  organized  under  the  laws  of  Arkansas  vio- 
lating any  of  the  provisions  of  the  act  shall  forfeit  its  corpo- 
rate rights  and  franchises;  and  any  corporation  organized  under 
the  laws  of  any  other  state  violating  any  of  the  provisions  of 
the  act  shall  forfeit  its  right  to  do  business  in  the  state.  And 
proof  that  any  person  acting  as  agent  of  such  foreign  corpo- 
ration has  been  violating  the  act  shall  be  received  as  prima 
fade  proof  that  such  violation  is  the  act  of  the  corporation  it- 
self.* 
It  is  made  the  duty  of  the  secretary  of  state  on  or  about 

\  July  1st  of  each  year  to  address  to  the  president,  secretary  op 

treasurer  of  each  incorporated  company  doing  business  in  the 
state,  a  letter  of  ijiquiry  as  to  whether  the  said  corporation  has 

^  all  or  any  part  of  its  business  or  interest  in  or  with  any  trust, 

combination  or  association  of  persons  or  stockholders,  and  to 
require  an  answer  under  oath,  the  form  of  the  affidavit  being 
set  forth  in  the  statute. 
If  the  corporation  fails  to  furnish  the  affidavit  in  answer  to 

«  1  Act  41,  approved  March  6^  1890.  see  §  929;  Ind.,  see  §  987;  Iowa,  see 

Same  wording,  except  that  words  §  940;  Kan.,  see  §  943;  Ky.,  see  §  948; 

<•  combination"  and  « contract'*  are  La.,  see  951;  Mich.,  see  §  956;  Minn., 

transposed  in  law  of  Texas,— see  §991.  see  §  958;  Miss.,  see  §  962;  Ma,  see 

Substantially  same:  Mo.,  see  §  964  §964;  Mont,  see  §967;  Neb.,  see §970; 

Similar  law:  BL,  see  §  988;  Iowa,  see  N.  C,  see  §  977;  N.  D.,  see  §  978;  Ohio^ 

§  940;  Ky.,  see  §  948;  OkL,  see  §  988;  see  §  981;  Okl.,  see  §  988;  a  C^  see 

^  N.  C,  see  §  977.  §986;  Tenn.,  see  §989;  Tex.,  see  §990; 

^Comparelaws:  Fla.,  see §925;  Ga.,  Utah,  see  §  996;  Wi&,  see  §  lOOa 
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the  inquiry  within  thirty  days  the  secretary  of  state  shall  cer- 
tify such  fact  to  the  prosecuting  attorney  of  the  county  wherein 
the  corporation  is  located,  and  it  is  the  duty  of  such  prosecuting 
attorney  to  proceed  against  such  a  corporation  to  recover  the 
penalties  provided  in  the  act,  and  also  to  forfeit  the  charter  of 
the  corporation  if  it  is  a  domestic  corporation,  and  if  a  foreign 
corporation  to  forfeit  its  rights  to  do  business  in  the  state; 
"  provided,  that  within  thirty  days  after  the  passage  of  this 
Act  all  foreign  corporations  desiring  to  do  business  in  this  state 
shall  file  a  new  bond  as  the  statute  directs;  and  such  sureties 
and  bondsmen  shall  be  liable  for  the  penalties  and  forfeitures, 
including  costs,  provided  for  in  this  Act."  ^ 

1  It  has  been  held  that  this  statute  not  designed  to  punish  acts  done  or 

does  not  apply  to  pools  or  combina-  contracts  made  in  foreign  countries, 

tions  formed  outside  of  the  state,  and  affecting  only  the  people  of  such 

and  not  intended  to  affect  and  which  countries."  Citing  Bond  v.  Jay  (1813), 

do  not  affect  persons,  property  or  in-  7   Cranch,    850;    United   States   y. 

surance  rates  in  the  state.  Palmer  (1818),  8  Wheat  610;  Rosseter 

In  State  v.  Lancashire  Fire  Ins.  Ca  y.  Cahlmann,  8  Ex,  Gh.  861. 
(1899),  66  Ark.  466,  51  &  W.  R  633,        Continuing  the  court  said:  "But 

this  act  was  construed.    Complaint  let  us  follow  the  argument  of  ooun- 

was  filed  against  the  insurance  com-  sel  for  the  state,  and  see  whither  it 

pany  charging  that  it  was  a  foreign  would  lead.  The  defendant  company 

corporation  organized  under  the  laws  is  an  English  corporation,  engaged 

of  England,  and  engaged  in  business  in  the  business  of  fire  insurance.    It 

in  Arkansas:  that  while  so  engaged  may,  and  probably  does,  carry  on 

it  became  a  member  of  a  pool  or  com-  such  business,  not  only  in  America, 

bination  with  other  insurance  com-  but  also  in  Europe  and  Asia.    Now, 

panies  to  fix  insurance  premiums,  under  the  construction  which  coun- 

The  answer  of  the  company  denied  sel  for  the  state  seeks  to  haye  placed 

that  while  engaged  in  insuring  prop-  on  this  statute,  if  this  English  com- 

erty  in  Arkansas  it  became  or  was  a  pany,  while   doing   business    here, 

member  of  any  pool  or  combination  should,  at  its  office  in  England,  enter 

either  in  that  state  or  elsewhere.  into  an  agreement  with  other  for- 

The  supreme  court  held  "  that  the  eign  companies  for  the  purpose  of 

legislature   is  presumed  to   intend  fixing  rates  of  fire  insurance  in  Hong 

tliat  its  statutes  shall  not  apply  to  Kong  or  in  the  city  of  Canton,  China, 

acts  or  contracts  done  or  effected  it  would  at  once  become  liable  to  a 

beyond  the  limits  of  the  state,  and  penalty,  under  our  statute;  forcoun- 

haying  no  reference  to,  or  effect  upon,  sel  for  the  state  contends  that  the 

persons  or  property  in  this  state.  As  words  *any  pool   or   combination,' 

the   legislature   of  each    state  as-  used  in  the  statute,  embrace  such 

sembles  to  legislate  especially  for  combinations  in  any  portion  of  the 

the  benefit  of  the  people   of  that  world.   This,  we  admit,  is  the  logical 

state,  it  is  reasonable  to   suppose,  result  of  their  construction  of  the 

when  the  statute  does  not  expressly  law.     There  is  no  middle  ground, 

show  to  the  contrary,  that  it  was  Either  the  act  applies  only  to  com- 
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§  917.  AffeetiDg  labor. —  The  law  provides  that  special 

constables,  marshals  and  policemen  shall  be  citizens  of  the 
state  and  resident  of  the  county  in  which  disturbances  may 
occur.* 

"  Any  person,  officer,  company,  association  or  organization 
who  shall  knowingly  bring  or  cause  to  be  brought  or  aid  in 
bringing  into  this  State  any  armed  or  unarmed  police,  or  de- 
tective force,  or  other  armed  or  unarmed  body  of  men  for  the 
suppression  or  pretended  suppression  of  any  domestic  violence, 
riot  or  disturbance  except  called  upon  by  the  lawful  authority 
of  this  State  as  provided  in  section  1831,  shall  be  liable  in  a 
civil  action  to  any  person  or  their  legal  representatives  for  any 
injury,  for  any  and  all  damages  to  such  person  or  to  the  prop- 
erty of  any  stfch  individual  through  the  action  of  or  as  the  re- 
sult of  the  coming  or  bringing  into  the  state  of  such  individu- 
als or  body  of  men  or  of  any  of  them,  whether  acting  together 
or  separately,  in  carrying  out,  or  attempting  to  carry  out,  the 
purpose  or  purposes  for  which  they  came  or  were  brought  into 
the  State."  2 

§  918.  California  — Combination  affecting  the  sale  of  live- 
stock.'— "  It  shall  be  unlawful  for  any  two  or  more  persons  or 
corporations  to  combine  or  agree  together  to  do  any  act  which 
will^  in  any  respect,  prevent  any  person  from  buying  live-stock 
at  any  place  in  this  state  from  any  person  having  the  same  for 
sale,  either  for  himself  or  as  the  representative  or  agent  of  the 
owner  of  the  same." 

bi nations  affecting  persons,  property  would  often  be  consumed  by  Con- 
or prices  iu  this  state,  or  its  scope  is  troversies  concerning  trusts  and  com- 
unlimited.  If  this  be  the  meaning  binations  in  different  parts  of  the 
of  the  statute,  then,  if  the  attorney-  world,  having  no  reference  to,  or 
general  was  informed  that  a  com-  effect  upon,  the  people  of  this  stata 
pany  doing  business  here  had  en-  If  the  legislature  intended  the  stat- 
tered  into  a  combination  in  Japan  ute  to  have  such  a  broad  scope,  it 
or  South  Af  nca  fixing  rates  of  lire  should  have  expressly  said  so  in  plain 
insurance  in  those  coim tries,  he  word&"  See  also  State  v.  ^tna  Fire 
would  be  required  to  institute  an  In&  Co.  (1890),  66  Ark.  480,  51  &  W. 
inquiry,  and  perhaps  to  take  proof.  R  688. 

It  is  easy  to  see  that,  under  such  a  ^  See  sees.  1829  to  1833,  ch.  48,  of 

law,  litigation  might  take  a  wide  the  Digest  of  1894. 

range,  for  the  field  of  evidence  would  2  Sec.  1832. 

be  as  wide  as  the  habitable  globe.  '  Act  approved  Feb.  27, 1893,  StatsL 

Investigations  of  that  kind  would  be  1893,  p.  30,  Civil  Code  of  CHlifomia, 

expensive.  The  time  of  the  attorney-  p.  705. 
general  and  the  courts  of  the  state 
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It  is  made  unlawful  for  any  corporation  or  any  oflBcer  or  agent 
thereof  to  have,  pass  or  enforce  any  rule,  by-law  or  regulation 
whereby  an  officer,  stockholder  or  party  interested  in  such  cor- 
poration shall  in  any  respect  be  prohibited,  prevented  or  en- 
joined from  buying  live-stock  from  any  person  having  such 
live-stock  for  sale.  And  every  such  rule,  regulation  and  by-law 
is  declared  to  be  contrary  to  public  policy  and  void;  and  any 
person  attempting  to  enforce  any  such  rule,  regulation  or 
by-law  shall  be  deemed  guilty  of  a  misdemeanor,  and  in  addi- 
tion to  the  penalties  prescribed  for  such  oflfense  shall  be  per- 
sonally liable  for  damages  arising  from  the  enforcement  of 
such  rule,  regulation  or  by-law. 

"  No  trusts,  combinations,  or  conspiracies  shall  be  organized 
or  exist  in  this  State  to  prevent  any  person  or  persons  or  cor- 
poration, from  selling  live-stock  on  commission,  for  such  an 
amount  of  commission  as  any  person  engaged  in  the  business 
may  see  fit  to  charge ;  and  all  rules,  regulations,  by-laws  or 
agreements  of  any  corporation  "  or  combination  whereby  the 
amount  of  commissions  is  fixed,  or  whereby  any  person  or  com- 
mission merchant  is  restrained  from  charging  less  than  a  cer- 
tain fixed  sum  for  services,  is  contrary  to  public  policy  and 
void. 

"  Whoever  shall,  directly  or  indirectly,  be  a  party  to  any 
combination,  conspiracy  or  association  which  attempts,  di- 
rectly or  indirectly,  to  prevent  any  other  person  from  freely 
selling  live-stock  at  any  market  in  this  State  for  such  persons 
as  see  fit  to  engage  his  services,  or  shall  endeavor  to  compel^ 
directly  or  indirectly,  any  person  to  charge  not  less  than  a  fixed 
minimum  sum  for  services  in  the  sale  of  live-stock,  or  shall,  in 
any  way,  hinder  or  prevent  another  from  lawfully  selling  live- 
stock for  another  for  such  rate  of  commission  as  may  be  agreed 
upon  by  the  owner  of  the  live-stock  and  the  commission  mer- 
chant, shall  be  deemed  guilty  of  a  misdemeanor." 

§  919, Contracts  in  restraint  of  trade. —  "  Every  con- 
tract by  which  any  one  is  restrained  from  exercising  a  lawful 
profession,  trade  or  business  of  any  kind,  otherwise  than  is 
provided  by  the  next  two  sections,  is  to  that  extent  void."  * 

1  Califoniia  Ckxle^  sea  167a  §  958;  Miss.,  see  §  962;  Mo.,  see  §  964; 

Compare   laws:    lU.,    see  §   983;  N.  M.,  see  §  975;   Ohio,  see  g  981; 

Iowa,  see  §  940;  Ky.,  see  §  948;  La.,  Tenn.,  see  g  989;  Utah,  see  g  99& 
see  g  951;  Mich.,  see  g  956;  Minn.,  see 


> 
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One  who  sells  the  good- will  of  a  business  may  agree  with  the 
buyer  to  refrain  from  carrying  on  a  similar  business  within  a 
specified  county,  city,  or  a  part  thereof,  so  long  as  the  buyer, 
or  any  person  deriving  title  to  the  good-will  from  him,  carries 
on  a  like  business  therein.^ 

"  Partners  may,  upon  or  in  anticipation  of  a  dissolution  of 
the  partnership,  agree  that  none  of  them  will  carry  on  a  sim- 
ilar business  within  the  same  city  or  town  where  the  partner- 
ship business  has  been  transacted,  or  within  a  specified  part 
thereof." « 

§  920. Affecting  labor. —  "  Any  person  or  corporation 

within  this  State,  or  agent  or  officer  on  behalf  of  such  person  or 
corporation,  who  shall  hereafter  coerce  or  compel  any  person  or 
persons  to  enter  into  an  agreement,  either  written  or  verbal, 
not  to  join  or  become  a  member  of  any  labor  organization,  as 
a  condition  of  such  person  or  persons  securing  employment  or 
continuing  in  the  employment  of  any  such  person  or  corpora- 
tion, shall  be  guilty  of  a  misdemeanor.' 

§  921.  Colorado— Affecting  labor.— "It  shall  be  unlawful 
for  any  individual,  company  or  corporation,  or  any  member  of 
any  firm,  or  agent,  officer  or  employee  of  any  company  or  cor- 
poration, to  prevent  employees  from  forming,  joining  or  belong- 
ing to  any  lawful  labor  organization,  union,  society  or  political 
party,  or  to  coerce  or  attempt  to  coerce  employees  by  discharg- 
ing or  threatening  to  discharge  them  from  their  employ  or  the 
employ  of  any  firm,  company  or  corporation,  because  of  their 

1  California  Ckxle,  sea  1674  See  lying  east  of  the  eastern  boundaries 
Laws  of  Mich.,  §  966L  of  Montana,  Wyoming,  Ck)lorado  and 

2  California  Code,  sea  1675.  Good-  New  Mexico,  and  with  respect  to  the 
will  of  business  defined.  Sea  992,  Cal.  territory  within  those  boundaries  the 
Civil  Coda  Gkx>d-wiU  of  a  business  trade  shall  be  divided  up  among  the 
is  property.  Sea  998,  CaL  Civil  Coda  i)arties  to  the  contract, —  such  con- 
Sale  of  good-will,  implied  warranty  tract  is  contrary  to  the  provisions  of 
not  to  draw  away  customer&  Sea  the  code  above  referred  ta  Vulcan 
1776^  CaL  Civil  Coda  Partner  can-  Powder  Ca  v.  Hercules  Powder  Ca 
not  dispose  of  good-wiH  Sea  2430,  et  aL  (1892),  96  CaL  510,  81  Paa  R 
subd.  2,  CaL  CivU  Coda  581. 

A  contract  between  powder  com-  >  Sea  679,  Codes  and  Statutes.    By 

panies  for  a  term  of  three  years  pro-  a  subsequent  act  (ch.  188,  Acts  of 

Tiding  that  none  of  the  parties  thereto  1 895)  provision  is  made  for  the  forma- 

shall  make  any  shipment  of  dyna-  tion  of  co-operative  associations, 
mite  to  any  part  of  the  United  States 
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connection  with  such  lawful  labor  organization,  union,  society 
or  political  party."  ^ 

"  It  shall  not  be  unlawful  for  any  two  or  more  persons  to  unite, 
or  combine,  or  agree  in  any  manner,  to  advise  or  encourage, 
by  peaceable  means,  any  person  or  persons  to  enter  into  any 
combination  in  relation  to  entering  into  or  remaining  in  the 
employment  of  any  person,  persons  or  corporation,  or  in  rela- 
tion to  the  amount  of  wages  or  compensation  to  be  paid  for 
labor,  or  for  the  purpose  of  regulating  the  hours  of  labor,  or 
for  the  procuring  of  fair  and  just  treatment  from  employees, 
or  for  the  purpose  of  aiding  and  protecting  their  welfare  and 
interests  in  any  other  manner  not  in  violation  of  the  constitu- 
tion of  this  State  or  the  laws  made  in  pursuance  thereof:  Pro- 
vided, that  this  act  shall  not  be  so  construed  as  to  permit  two 
or  more  persons,  by  threats  of  either  bodily  or  financial  injury, 
or  by  any  display  of  force,  to  prevent  or  intimidate  any  other 
person  from  continuing  in  such  employment  as  he  may  see  fit, 
or  to  boycott  or  intimidate  any  employer  of  labor.' 

"  No  corporation,  company  or  individual  shall  blacklist,  or 
publish,  or  cause  to  be  blacklisted  or  published,  any  employee, 
mechanic  or  laborer,  discharged  by  such  corporation,  company 
or  individual,  with  the  intent  and  for  the  purpose  of  prevent- 
ing such  employee,  mechanic  or  laborer  from  engaging  in  or 
securing  similar  or  other  employment  from  any  other  corpora- 
tion, company  or  individual." ' 

§  922,  Blacklisting. —  "  If  any  officer  or  agent  of  any 

corporation,  company  or  individual,  or  other  person,  shall  black- 
list, or  publish,  or  cause  to  be  blacklisted  or  published,  any  em- 
ployee, mechanic  or  laborer,  discharged  by  such  corporation, 
company  or  individual,  with  the  intent  and  for  the  purpose  of 
preventing  such  employee,  mechanic  or  laborer  from  engaging 
in  or  securing  similar  or  other  employment  from  any  other 
corporation,  company  or  individual,  or  shall  in  any  manner 
conspire  or  contrive  by  correspondence,  or  otherwise,  to  pre- 
vent such  discharged  employee  from  securing  employment,  he 
shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction 

1  Session  Laws  of  Colorado,  1897,  eh.  'Sec.  239,  ch.  15,  MiUs'  Ann.  St 
50,  approved  March  18, 1897.  189L 

2Sec.  1295,  ch.  86,  MUls'  Ann.  St 
1891. 
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thereof  shall  be  fined  not  less  than  fifty  (50)  nor  more  than 
two  hundred  and  fifty  (250)  dollars,  or  be  imprisoned  in  the 
county  jail  not  less  than  thirty  nor  more  than  ninety  days,  or 
both."i 

§923.  Gonnecticnt  —  Affecting  labor. —  This  state  has  a 
labor  act  providing  for  a  state  board  of  mediation  and  arbitra- 
tion.2 

Also  an  act  providing  for  the  incorporation  of  co-operative 
associations.' 

Also  an  act  providing  for  the  protection  of  union  trade- 
marks  and  labels.^ 

§  924.  Delaware  —  Affecting  labor. —  This  state  has  an  act 
for  the  protection  of  union  laborers.* 

It  is  made  a  misdemeanor  for  railroad  employees  to  abandon 
the  locomotive  engine  when  attached  to  a  passenger  or  freight 
train  at  any  place  other  than  the  destination  of  the  train,  and 
they  shall  not  refuse  to  aid  in  the  movement  of  cars  of  another 
railroad  company,  the  employees  of  which  are  on  a  strike;  nor 
shall  they  interfere  with  or  molest  any  employee  engaged  in 
the  performance  of  his  duty,  or  obstruct  any  railroad  contract, 
or  destroy  any  rolling-stock  of  any  railroad  company,  or  take 
possession  or  remove  any  such  property,  or  prevent  the  use 
thereof  by  the  railroad  company  and  its  employees.' 

§  925.  Florida — Applies  only  to  sale  of  meats.^  — "That 
every  arrangement,  contract,  agreement,  trust  or  combination 
between  persons  or  corporations,  or  between  any  person  and 
any  corporation,  made  with  a  view  to  or  tending  to  prevent, 
hinder  or  obstruct  the  lawful  sale  in  this  State,  or  any  place 
therein,  of  beef  or  other  fresh  meat  of  cattle,  or  any  other 
edible  animal  raised,  fattened  or  fed  in  the  State  of  Florida,  or 
any  other  beef  or  fresh  meat,  or  with  a  view  to  or  tending  to 
prevent,  hinder  or  obstruct  the  lawful  sale  of  any  cattle  or 
other  edible  animal  in  this  State,  or  any  place  therein,  or  which 
shall  tend  to  monopolize  or  control  the  sale  or  price  of  beef  or 
other  fresh  meat  in  this  State,  or  any  place  therein,  is  hereby 
declared  to  be  against  public  policy." 

iSec.  340,  ch.  15,  MiUs'  Ann.  St  *Secs.  1-6,  ch.  163,  Acts  of  189a 

1891.  »  Approved  March  8,  1899. 

2  Approved  June  38, 1895.  «Secs.  l-o,  ch.  137,  Rev.  Code  189a 

»  Ch.  118,  seo&  1895-1904,  Gen.  Stat&  ^  From  Laws  of  Fla.,  1897,  ch.  4534 

188a                  '  (Na  30). 
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Any  Florida  corporation  violating  any  provision  of  the  act 
shall  forfeit  its  charter,  and  any  foreign  corporation  violating 
any  provision  shall  be  denied  the  right  to  do  business  in  the 
state.^ 

Any  person,  officer  or  agent  violating  the  act  will  be  pun- 
ished by  fine  of  not  more  than  $5,000,  or  imprisonment  not 
more  than  one  year,  or  by  both. 

The  several  circuit  courts  of  the  state  are  given  jurisdiction 
in  chancery  to  restrain  and  enjoin  violation  of  the  act. 

§  926. Affecting  labor, —  "Whoever  shall  entice  or  per- 
suade by  any  means  whatsoever  any  tenant,  servant  or  laborer,, 
under  contract  with  another,  whether  written  or  verbal,  to  vio- 
late such  contract,  or  shall  employ  any  servant  or  laborer^ 
knowing  him  or  her  to  be  under  contract  as  aforesaid,  shall  be 
punished  by  imprisonment  not  exceeding  sixty  days,  or  by  fine 
not  exceeding  $100." ' 

§  927.  Blacklisting. — "If  any  railroad  company  or 

other  corporation  doing  business  in  this  State,  or  any  person, 
agent  or  employer  of  any  such  company  or  corporation  after  hav- 
ing discharged  any  employee  from  the  service  of  any  such  com* 
pany  or  corporation,  shall  attempt  to  prevent  by  word  or  writ- 
ing, sign  or  other  means,  directly  or  indirectly,  such  discharged 
employee  from  obtaining  employment  with  any  other  person,, 
company  or  corporation,  such  person,  agent,  employer,  company 
or  corporation  shall  be  guilty  of  a  misdemeanor,  and  on  convic- 
tion shall  be  punished  by  a  fine  not  exceeding  $500  or  less  than 
$100,  and  such  person,  agent,  employer,  company  or  corporation 
shall  be  liable  in  damages  to  such  discharged  person,  to  be  re- 
covered by  civil  action ;  but  this  section  shall  not  be  construed 
as  prohibiting  any  person,  agent,  employer,  company  or  corpo- 
ration from  giving  in  writing  to  any  other  person,  company  or 
corporation  to  whom  such  discharged  person  has  applied  for 
employment,  a  truthful  statement  of  the  reasons  for  such  dis- 
charge; and  shall  furnish  to  such  discharged  employee  on  bis 
application,  to  such  address  as  may  be  given  by  such  discharged 

1  Compare  laws:  Ark.,  see  §  916;  see  g  970;  N.  D.,  see  §  978;  N.  Q,  see 

Ga.,  see  §929;  In<L,  see  §  937;  Iowa,  §  977;  Ohio,  see  §  981;   Okla.,  see 

see  §  940:  Kan.,  see  §  948;  Ky.,  see  i^  983;  a  a,  see  §  986;  Tenn.,  see 

§  948;  La.,  see  §  951;  Mich.,  see  §  956;  g  989;  Tex.,  see  §  990;  Utah,  see  §  998; 

Minn.,  see  §  958;  Miss.,  see  §  962;  Wis.,  see  g  1002. 
Ma,  see  § 964;  Mont,  see  §  967;  Neh.,       >Sec.  2405;  R.  &  of  18921 
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employee,  within  ten  days  after  such  application  made  as  afore- 
said, a  trae  copy  of  any  such  written  statement." 

"  If  any  railroad  company  or  other  corporation  doing  business 
in  this  State  shall  authorize  or  permit,  with  its  knowledge  and 
consent,  any  of  its  officers,  agents,  employers  or  employees  to 
commit  either  or  any  of  the  acts  prohibited  by  this  act  (except 
as  herein  provided),  such  railroad  company  or  corporation  shall 
be  liable  in  damages  to  such  employee  so  prevented  from  obtain- 
ing employment,  to  be  recovered  by  him  in  a  civil  action." 

"It  shall  be  the  duty  of  any  person,  officer,  agent,  employer, 
company  or  corporation  aforesaid,  after  having  discharged  any 
employee  from  the  service  of  any  such  company  or  corpora- 
tion, upon  written  demand  by  such  employee,  to  furnish  to  him, 
within  ten  days  from  the  application  for  the  same,  a  full  state- 
ment in  writing  of  the  cause  or  causes  of  his  discharge,  and  if 
any  such  person,  officer,  agent,  employer,  company  or  corpora- 
tion as  aforesaid  shall  refuse  within  ten  days  after  demand  as 
herein  provided  to  furnish  such  statement  to  such  discharged 
employee,  it  shall  be  ever  after  unlawful  for  any  such  person, 
officer,  agent,  employer,  company  or  corporation  to  furnish  any 
statement  of  the  cause  of  such  discharge  to  any  person  or  corpo- 
ration or  to  in  any  way  blacklist  or  to  prevent  such  discharged 
employee  from  procuring  employment  elsewhere,  subject  to  the 
penalties  prescribed  in  section  1  of  this  act." 

"It  shall  be  the  duty  of  any  person,  company  or  corporation, 
who  haa  received  any  request  or  notice  in  writing,  sign,  word 
or  otherwise,  from  any  other  person,  company  or  corporation, 
preventing  or  attempting  to  prevent  the  employment  of  any 
person  discharged  from  the  service  of  either  of  the  latter,  on 
demand  of  such  discharged  employee,  to  furnish  to  such  em- 
ployee, within  ten  days  after  such  demand,  a  true  statement  of 
the  nature  of  such  request  or  notice,  and  if  in  writing,  a  copy 
of  the  same,  and  if  a  sign,  the  interpretation  thereof,  with  the 
name  of  the  person,  company  or  corporation  furnishing  the 
same,  with  the  place  of  business  of  the  person  or  authority  fur- 
nishing the  same ;  and  a  violation  of  this  section  shall  subject 
the  offender  to  all  the  penalties,  civil  and  criminal,  provided  by 
the  foregoing  sections  of  this  act."  ^ 

lCh.4207,  Acts  of  1893. 
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§928.  Georgia ^  —  Stock  In  other  corporations. —  "The 
general  assembly  of  this  state  shall  have  no  power  to  authorize 
any  corporation  to  buy  shares  or  stock  in  any  other  corporation 
in  this  state  or  elsewhere,  or  to  make  any  contract  or  agree- 
ment whatever,  with  any  such  corporation,  which  may  have 
the  effect,  or  be  intended  to  have  the  effect,  to  defeat  or  lessen 
competition  in  their  respective  businesses,  or  to  encourage  mo- 
nopoly; and  all  such  contracts  and  agreements  shall  be  illegal 
and  void."* 

§  929.  Trusts  and  combinations. — "  From  and  after 

the  passage  of  this  Act  all  arrangements,  contracts,  agreements, 
trusts  or  combinations  between  persons  or  corporations  made 
with  a  view  to  lessen,  or  which  tend  to  lessen,  full  and  free 
competition  in  the  importation  or  sale  of  articles  imported  into 
this  State,  or  in  the  manufacture  or  sale  of  articles  of  domestic 
growth  or  of  domestic  raw  material,  and  all  arrangements,  con- 
tracts, agreements,  trusts  or  combinations  between  persons  or 
corporations  designed,  or  which  tend  to  advance,  reduce  or 
control  the  price  or  the  cost  to  the  producer  or  to  the  consumer 
of  any  such  product  or  article,  are  hereby  declared  to  be  against 
public  policy,  unlawful  and  void." ' 

Any  Georgia  corporation  violating  any  provision  of  the  act 
shall  forfeit  its  charter,  and  any  foreign  corporation  violating 
the  act  shall  be  denied  the  right  to  do  business  in  the  state.* 

Persons,  officers  and  agents  violating  the  act  shall  be  pun- 
ished by  a  fine  of  not  less  than  $100  nor  more  than  $5,000,  and 
imprisoned  in  the  penitentiary  not  less  than  one  year  or  more 
than  ten  years,  or  in  the  discretion  of  the  court  by  either  such 
fine  or  imprisonment. 

"  The  provisions  of  this  Act  shall  not  apply  to  agricultural 

1  Union  labels.-- The  law  protects  Mich.,  see  §  956;  Minn.,  see  g  958; 
the  use  of  union  labels,  trade-marks    Ma.  see  g  964;  S.  C,  see  §  986. 

and  forms  of  advertisements  adopted  ^Compare  laws:  Ark.,  see  §  916; 

by  labor  unions.    Georgia  Ck)de,  1895,  Fla.,  see  §  925;  Ind.,  see  §  937;  Iowa, 

voL  8,  sea  253.  see  §  940;  Kan.,  see  §  943;  Ky.,  see 

2  Georgia  Code,  1895,  voL  2,  sec.  5800.  §  948 ;  La,  see  §  951 ;  Mich.,  see  §  956 ; 
>  Sea  1  of  Act  Na  122,  Session  Laws  Minn.,  see  §  958;  Miss.,  see  §  962;  Mo., 

Ga.,  1896,  p.  69.  see  ^  964;  Mont,  see  §  967;  Neb.,  see 

Same    law    from    "all    arrange-    §  970;  N.  C,  see  §  977;  N.  Dak.,  see 
ments:  "*  N.  D.,  see  §  978;  Tenn.,  see    §  978;  Ohio,  see  §  981;  OkL,  see  §  983 
§989.    SubstantiaUysame:  Ind.,  see    a  C,  see  g  986;  Tenn.,  see  §  989 
§937.  Compare  laws:  Kan.,  see  §942;    Texas,  see  §  990;  Utah,  see  §  998 

Wi&,  see  §  1002. 
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products  or  live-stock  while  in  the  possession  of  the  producer 
or  raiser."  ^ 

■ 

Any  person  or  corporation  damaged  by  any  violation  of  the 
act  may  recover  the  full  consideration  or  sum  paid  by  him  or 
them  for  any  goods,  wares,  merchandise  or  articles  the  sale  of 
which  is  controlled  by  such  combination  or  trust.' 

§  930. Affecting  labor. — "  If  any  person  or  persons,  by 

threats,  violence,  intimidation  or  other  unlawful  means,  shall 
prevent  or  attempt  to  prevent  any  person  or  persons  in  this 
State  from  engaging  in,  remaining  in  or  performing  the  busi- 
ness, labor  or  duties  of  any  lawful  employment  or  occupation ; 
or  if  any  person  or  persons,  singly  or  together,  or  in  combinar 
tion,  shall  conspire  to  prevent  or  attempt  to  prevent  any  per- 
son or  persons  by  threats,  violence  or  intimidation  from  engag- 
ing in,  remaining  in  or  performing  the  business,  labor  or  duties 
of  any  lawful  employment  or  occupation;  or  if  any  person  or 
persons,  singly  or  by  conspiring  together,  shall  hinder  any 
person  or  persons  who  desire  to  labor  from  so  doing,  or  hinder 
any  person  by  threats,  violence  or  intimidation  from  being 
employed  as  laborer  or  employee,  or  by  the  means  aforesaid 
shall  hinder  the  owner,  manager  or  proprietor  for  the  time 
being  from  controlling,  using,  operating  or  working  any  prop- 
erty in  any  lawful  occupation,  or  shall  by  such  means  hinder 
such  persons  from  hiring  or  employing  laborers  or  employees, 
such  person  or  persons  so  offending  shall  be  deemed  guilty  of 
a  misdemeanor,  and  on  conviction  be  punished  as  prescribed 
in  section  4310  of  the  code  of  Georgia." ' 

§  931.  Blacklisting.— The  law  of  Georgia  relating  to 

blacklisting  *  is  almost  identical  with  that  of  Florida.* 

iSaine  law:  Ind.,  see  §  987;  Tenn.,  Tenn.,  see  §  989;  a  Dak.,  see  §  987; 
see  §  989.  Same  law  with  word  Utah,  see  §  99a 
"  hands  "  substituted  for  word  "  pos-  Regarding  the  power  of  corpora- 
session:  "  IlL,  see  §933;  La.,  see  §  951 ;  tions  to  buy  shares  or  stock  of  other 
Mich.,  see  §  95^  Compare  law:  Mont,  corporations,  see  Trust  Ca  et  aL  v. 
see  §967;  N.  C,  see  g  977;  Miss.,  see  State  (1900),  35  a  E.  R  82a  See  also 
§  962.  State  v.  Central  of  Georgia  Ry.  Ca 

SNa  122  of  the  Session  Laws  of  et  aL  (1900),  35  S.  E.  R.  37. 
1896,  approved  December  23, 1896.  '  Act  No.  347  of  the  Acts  of  1887. 

Compare   laws:    Ind.,  see  §  937;        «  Act  No.  200  of  the  Acts  of  189(^-91. 
Kan.,  see  §  942;   Mich.,  see  §  957;       ^See  §  927,  supra.    Act  Na  380  of 

Miss.,  see  §  962 ;  Ma,  see  g  964;  N.  Dak.,  the  Acts  of  1893  furnishes  protection 

see  §  978;  Ohio,  see  §  981;  OkL,  see  to  union  trade-marks  and  label& 
§  988;  Neb.,  see  §  970;  a  C,  see  §  986; 
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§  932.  Idaho  —  Affecting  labor.—  It  shall  be  unlawful  for 
any  person,  firm  or  corporation  to  enter  into  any  agreement 
by  the  terms  of  which  any  employee  or  any  person  about  to 
enter  the  employ  of  such  person,  firm  or  corporation,  as  a  con- 
dition for  continuing  or  obtaining  such  employment,  shall 
promise  not  to  become  or  continue  a  member  of  a  labor  organ- 
ization.^ 

§  933.  Illinois  —  Trnsts  and  combinations. —  Illinois  has 
two  acts  concerning  trusts  and  combinations  which  differ  one 
from  the  other  in  several  material  respects.'  The  first  act  pro- 
vides: "  If  any  corporation  organized  under  the  laws  of  this  or 
any  other  State  or  country,  for  transacting  or  conducting  any 
kind  of  business  in  this  State,  or  any  partnership  or  individual 
or  other  association  of  persons  whatsoever,  shall  create,  enter 
into,  become  a  member  of  or  a  party  to  any  pool,  trust,  agree- 
ment, combination,  confederation  or  understanding  with  any 
other  corporation,  partnership,  individual,  or  any  other  person 
or  association  of  persons,  to  regulate  or  fix  the  price  of  any  ar- 
ticle of  merchandise  or  commodity,  or  shall  enter  into,  become 
a  member  of  or  a  party  to  any  pool,  agreement,  contract,  com- 
bination or  confederation  to  fix  or  limit  the  amount  or  quantity 
of  any  article,  commodity  or  merchandise  to  be  manufactured, 
mined,  produced  or  sold  in  this  State,  such  corporation,  part- 
nership or  individual  or  other  association  of  persons  shall  be 
deemed  and  adjudged  guilty  of  a  conspiracy  to  defraud,  and  be 
subject  to  indictment  and  punishment."  •  "  Provided,  however, 
that  in  the  mining,  manufacture  or  production  of  articles  of 
merchandise,  the  cost  of  which  is  mainly  made  up  of  wages,  it 
shall  not  be  unlawful  for  persons,  firms  or  corporations  doing 
business  in  this  State  to  enter  into  joint  arrangements  of  any 
sort,  the  principal  object  or  effect  of  which  is  to  maintain  or 
increase  wages.'* 

"  It  shall  not  be  lawful  for  any  corporation  to  issue  or  to  own 

1  Approved  Maroh  S,  180a  See  also  109,  Starr  &  Curtis'  Ann.  IlL  Stats. 

Session  Laws  of  Idaho  of  1890.    By  (1896). 

an  act  approved  February  18;  1899,  '  SubstantiaUy  same  law:    Iowa, 

a  state  board   of  arbitration   was  see  §  940;  Ey.,  see  g  948;  N.  C,  see 

created.  §  977.    Same  in  part:  Ma,  see  §  964; 

3  See  act  of  June  11,  1891,  ch.  d8»  Tex.,  see  §  991.    Similar  law:  Ark., 

par.  99,  Starr  &  Curtis'  Ann.  IlL  Stats,  see  §  916;  OkL,  see  g  988. 
(1896);  Act  June  20, 1898,  ch.  38,  par. 
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trust  certificates,  or  for  any  corporation,  agent,  officer  or  em- 
ployees, or  the  directors  or  stockholders  of  any  corporation,  to 
enter  into  any  combination,  contract  or  agreement  with  any 
person  or  persons,  corporation  or  corporations,  or  with  any 
)  stockholder  or  director  thereof,  the  purpose  and  effect  of  which 

combination,  contract  or  agreement  shall  be  to  place  the  man- 
agement or  control  of  such  combination  or  combinations,  or 
the  manufactured  product  thereof,  in  the  hands  of  any  trustee 
or  trustees,  with  the  intent  to  limit  or  fix  the  price  or  lessen 
the  production  and  sale  of  any  article  of  commerce,  use  or  con- 
'  sumption,  or  to  prevent,  restrict  or  diminish  the  manufacture 

or  output  of  any  such  article."  ^ 

All  contracts  or  agreements  in  violation  of  any  provision  of 
this  act  are  absolutely  void.* 

"  Any  purchaser  of  any  article  or  commodity  from  any  indi- 
vidual, company  or  corporation  transacting  business  contrary 
to  any  provision  of  the  preceding  sections  of  this  act  shall  not 
be  liable  for  the  price  or  payment  of  such  article  or  commod- 
ity, and  may  plead  this  act  as  a  defense  to  any  suit  for  such 
price  or  payment." ' 

The  penalties  imposed  for  the  second  and  subsequent  offenses 
under  the  act  are  severe. 

It  is  made  the  duty  of  the  secretary  of  state,  on  or  about  Sep- 
tember first  of  each  year,  to  address  an  inquiry  to  each  corpo- 
r  ration  as  to  whether  the  corporation  has  all  or  any  part  of  its 

business  or  interest  in  or  with  any  trust,  combination  or  asso- 
ciation of  persons,  and  to  require  an  answer  under  oath,  the 
^  form  of  the  affidavit  being  set  forth  in  the  statute. 

It  is  made  the  duty  of  the  prosecuting  attorney  and  the  at- 
torney-general to  enforce  the  provisions  of  the  act.* 

^Same  law  with  exception  that  'Ck>mpare  laws:  Iowa,  see  §  940; 

the  word  "employee "  occurs  in  the  Kan.,  see  §  942;  Ky.,  see  §  948;  Ma, 

singular  instead  of  plural:  Ma,  see  see  §  964;  NeU,  see  §  970;  OkL,  see 

3                          §  964;  N.  C,  see  §  977.   Substantially  §  988;  Tenn.,  see  §  989;  Tex.,  see  §  991. 

same:   Iowa,  see  §  940;   Kan.,  see  ^  In  a  suit  to  recover  for  milk  sold 

§  943;  Ky.,  see  §  94a   See  also  Mich.,  and  delivered  (Ford  et  aL  v.  Chicago 

§  957;  Ohio,  §  981;  Utah,  §  99a  Milk  Shippers'  Ass'n  (1895),  155  III 

2  (Compare  laws:  CaL,  see  §  919;  166,  89  N.  £.  R.  651),  defendant  filed 

Iowa,  §  940;  Ky.,  see  §  948;  La.,  see  a  plea  under  the  act  of  1891,  setting 

§  951;   Mich.,  see  §  956;  Minn.,  see  up  that  the  Milk  Shippers' Associa- 

p                          %  958;  Mis&,  see  g  962;  Ma,  see  §  964;  tion  was  an  illegal  combination.  The 

New  Mex.,  see  §  975;  Ohio,  see  §  981;  appellate  court  (1892,  46  Appi  576) 

Tenn.,  see  §  989;  Utah,  see  §  99a  overruled  the  oontention  of  defend- 
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• 

The  act  of  1893  contains  an  elaborate  definition  of  a  trust,  as 
follows :  *^  A  trust  is  a  combination  of  capital,  skill  or  acts  by 
two  or  more  persons,  firms,  corporations  or  associations  of  per- 
sons, or  of  two  or  more  of  them,  for  either  any  or  all  of  the  fol- 

ant.  The  supreme  court  reversed  the  are  violative  of  the  statutes  of  the 
appellate  court,  holding  that  it  state,  and  would  be  a  misdemeanor 
clearly  appeared  that  the  object  of  that  would  subject  to  punishment  in 
the  association  was  to  control  the  accordance  with  law,  such  actfi  are 
price  and  sale  of  milk  to  retail  deal-  wholly  without  the  lawful  power  of  ' 
ers  in  the  city  of  Chicago,  and  that  the  corporation,  as  the  state  will  cre- 
the  association  was  involved  in  an  ate  no  body  with  authority  to  violate 
illegal  combination  under  the  stat-  its  law&  And  where,  in  the  organiza- 
ute  and  could  not  recover  for  milk  tion  of  the  corporate  body  or  the  con- 
sold  to  the  defendant  It  was  urg^d  trol  exercised  by  the  stockholders  in 
that  the  Milk  Shippers'  Association  determining  the  agencies  selected 
was  a  corporation,  and  as  such  could  for  managing  its  business,  the  busi- 
not  be  an  unlawful  combination ;  in  ness  as  thus  conducted,  managed  and 
response  to  this  contention  the  su-  controlled  is  against  public  policy,  or 
preme  court  said:  '*It  is  urged  that  in  contravention  of  a  statute  of  the 
the  corporation  cannot  alone  enter  state,  such  acts  of  the  corporate  body 
into  a  trust  or  combination  that  and  of  the  individual  shareholders 
would  be  a  violation  of  this  statuta  are  the  combined  acts  of  all,  and 
Whilst  it  is  true,  as  a  general  propo-  courts  are  not  so  powerless  that  they 
sition,  that  a  corporation  may  be  may  not  prevent  the  success  of  in- 
created  and  constituted  a  legal  en-  genious  schemes  to  evade  or  violate 
tity,  existing  separate  and  apart  the  law.  There  can  be  no  immunity 
from  the  natural  persons  composing  for  evasion  of  the  policy  of  the  state 
it,  yet  it  cannot  act  independently,  by  its  own  creations.  The  corpora- 
or  against  the  will,  or  abstain  from  tions,  as  an  entity,  may  not  be  able 
complying  with  the  direction,  of  the  to  create  a  trust  or  combination  with 
natural  persons  who  constitute  the  itself,  but  its  individual  shareholders 
corporate  body.  A  corporation  is  in  may,  in  controlling  it,  together  with 
fact  an  association  of  persons  united  it,  create  such  trust  or  combination 
in  one  body,  having  perpetual  succes-  that  will  constitute  it,  with  them, 
sion,  vested  with  political  rights  con-  alike  guilty.*' 
ferred  upon  it  by  the  authority  ere-  The  corporation  was  organized 
atingit.  MorawetzonCorp.,8ec.  227;  some  months  before  the  law  went 
1  Kyd.  on  Corpi  la  Such  being  the  into  effect,  but  it  appeared  that  the 
nature  of  the  corporate  body,  acts  transaction  under  investigation  oo- 
done  by  it  are  the  acts  of  the  associ-  '  curred  subsequent  to  the  taking  ef- 
ated  persons,  as  corporators  or  as  in-  feet  of  the  act. 
dividuals,  and  in  which  capacity  the  In  Harding  et  aL  v.  American  Glu- 
act  is  done  must  be  determined  from  cose  Ca  et  aL  (1899),  182  III  551,  the 
the  nature  and  character  of  the  act  supreme  court  had  occasion  to  refer 
and  the  purpose  for  which  the  cor-  again  to  the  act  of  1891.  and  inci- 
poration  was  organized.  State  ex  dentally  to  the  act  of  1898.  This 
reL  V.  Standard  Oil  Ca  (1892),  49  case  has  already  been  referred  to  at 
Ohio  St  187,  80  N.  E.  R.  279.  And  length.  (See  g  647.) 
when  the  acts  of  the  corporate  body  American    Straw    Board   Ca   v. 
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lowing  purposes :  First.  To  create  or  carry  out  restrictions  in 
trade.  Second.  To  limit  or  reduce  the  production,  or  increase 
or  reduce  the  price,  of  merchandise  or  commodities.  Third.  To 
prevent  competition  in  manufacture,  making,  transportation, 

Peoria  Straw  Board  Ca  (1895),  05  III  the  ownership  of  aU  patents  held  by 
App.  503.  This  was  an  action  in  as-  different  corporations  and  business 
^umpsit  to  recover  for  rent  aUeged  firms  in  the  United  States  which  are 
-to  be  due  for  the  use  of  certain  straw-  engaged  in  the  manufacture  or  sale 
'))oard  men.  The  defense  was  an  iUe-  of  spring-tooth  harrows,  and  to  grant 
gal  combination.  licenses  to  such  corporations  and 
In  Columbia  Wire  Co.  y.  Freeman  firms  to  use  the  patents  so  acquired 
AVire  Ca  et  aL  (1895),  71  Fed.  R.  802,  on  the  payment  by  them  of  certain 
it  was  held  that  a  corporation  or-  fixed  royalties,  and  to  fix  and  regu- 
^nized  to  acquire  patents  is  not  late  the  price  at  which  such  harrows 
subject  to  the  Illinois  anti-trust  act  shall  be  sold  by  its  licensees.  In  the 
"'  Defendants  next  rely  upon  the  first  place,  it  should  be  noticed  that 
facts  set  forth  in  a  special  plea  filed  the  facts  in  that  case  in  regard  to 
lierein.  First,  upon  the  provisions  of  the  purposes  of  the  organization  are 
the  anti-trust  laws  of  the  state  of  different  from  the  facts  in  the  case 
Illinois,  and  allege  that  the  com-  at  bar.  In  the  case  at  bar  it  appears, 
plainant  exists  in  violation  of  such  without  contradiction,  that  the  corn- 
laws  and  is  a  party  to  an  unlawful  plainant's  licensees  are  in  no  manner 
trustor  agreement,  within  the  mean-  restricted  or  controlled  in  respect  to 
ing  of  such  laws;  and  therefore  the  prices  they  shall  ask  or  get  for 
ought  not,  in  equity  and  good  con-  wire  manufactured  under  their 
science,  to  be  permitted  to  prosecute  licenses.  In  other  words,  there  ap- 
this  suit  The  proof  on  this  plea  is  pears  to  be,  so  far  as  the  complain- 
substantially  this:  The  complainant  ant's  licensees  are  concerned,  unre- 
is  a  corporation  organized  under  the  stricted  competition  in  the  sale  of 
laws  of  the  state  of  Illinois  for  the  their  products.  The  above-mentioned 
purpose  of  acquiring  patents  and  case  cannot,  therefore,  be  treated  as 
granting  licenses  thereunder.  It  has  authority  in  determining  the  issue 
l^ecome  possessed  of  many,  if  not  all,  presented  in  this  case  on  such  a  dif- 
of  the  valuable  patents  for  the  man-  ferent  state  of  facts.  I  would  quite 
ufacture  of  barbed  wire  and  tlie  ma-  agree  with  the  learned  judge  who 
chines  for  so  doing,  and  has  granted  wrote  that  opiniofi  that  the  correct- 
a  large  number  of  licenses  to  persons  nees  of  his  conclusion,  even  in  that 
and  corporations  under  its  said  {mt-  case,  was  not  free  from  doubt  I 
ents.  The  evidence  further  shows  prefer,  therefore,  not  to  put  my  de- 
that  it  has  not  bound  its  licensees  to  cision  of  this  question  on  so  narrow 
any  prices,  or  in  any  manner  limited  a  ground  as  to  recognize  the  author- 
or  restricted  their  sales  or  output  ity  of  that  case  and  differentiate 
The  defendants  rely,  in  support  of  this  from  it  The  entire  theory  and 
their  plea  in  this  regard,  upon  the  purpose  of  our  patent  laws  is  to  cre- 
case  of  Harrow  Co.  v.  Quick  (1895),  ate  a  limited  monopoly.  In  consid- 
67  Fed.  R  180.  In  that  case  it  ap-  eration  that  a  patentee  will  give  his 
pears  that  the  complainant  was  or-  invention  to  the  public,  with  full 
•ganized  for  the  purpose  of  acquiring  drawings  and  specifications,  so  as  to 
66 
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sale  or  purchase  of  merchandise,  produce  or  commodities. 
Fourth.  To  fix  at  any  standard  or  figure,  whereby  its  price  to 
the  public  shall  be  in  any  manner  controlled  or  established, 
upon  any  article  or  commodity  of  merchandise,  produce  or 
manufacture  intended  for  sale,  use  or  consumption  in  this  State; 
or  to  establish  any  pretended  agency  whereby  the  sale  of  any 
such  article  or  commodity  shall  be  covered  up  and  made  to  ap- 
pear to  be  for  the  original  vendor,  for  a  like  purpose  or  pur- 
poses, and  to  enable  such  original  vendor  or  manufacturer  to 
control  the  wholesale  or  retail  price  of  any  such  article  or  com- 
modity after  the  title  to  such  article  or  commodity  shall  have 
passed  from  such  vendor  or  manufacturer.  Fifth.  To  make  or 
enter  into,  or  examine  or  carry  out,  any  contract,  obligation  or 
agreement  of  any  kind  or  description  by  which  they  shall  bind 
or  have  bound  themselves  not  to  sell,  dispose  of  or  transport 
any  article  or  commodity,  or  article  of  trade,  use,  merchandise, 
commerce  or  consumption  below  a  common  standard  figure,  or 
card  or  list  price,  or  by  which  they  shall  agree  in  any  manner 
to  keep  the  price  of  such  article,  commodity  or  transportation 
at  a  fixed  or  graduated  figure,  or  by  which  they  shall  in  any 
manner  establish  or  settle  the  price  of  any  article  or  commod- 
ity or  transportation  between  them  or  themselves  and  others 
to  preclude  a  free  and  unrestricted  competition  among  them- 
selves or  others  in  the  sale  or  transportation  of  any  such  arti- 
cle or  commodity,  or  by  which  they  shall  agree  to  pool,  com- 
bine or  unite  any  interest  they  may  have  in  connection  with 
the  sale  or  transportation  of  any  such  article  or  commodity 
that  its  price  might  in  any  manner  be  affected. ''* 
The  phraseology  of  this  act  is  exceedingly  confused.    The 

enable  the  publio  to  freely  use  it  at  luded  to  is  entitled  to  maintain,  a 

the  expiration  of  seventeen  years,  a  monopoly  in  the  disposition  or  use  of 

giant  is  made  to  him  of  an  exclusive  the  patented  article  or  devica" 

right  to  the  monopoly  of  the  pat-  See  also  Distilling  &  Cattle  Feed- 

ented  article  or  device  during  that  ing  Ca  v.  People  (18D5),  156  IlL  44S» 

time.    The  rights  so  acquired  by  the  41  N.  K  R.  188,  heretofore  referred 

patentee    under  a  grant  from  the  to  in  §§  012,  640,  646. 

United  States  are  entirely  iuconsist-  ^  Act  of  June  20,  1808,  ch.  88,  par. 

ent  with  the  patentee's  being  made  109,  Starr  &  Curtis'  Ann.  Stats, 

subject  to  the  provisions  of  the  anti-  Compare    laws:    La.,   see   §  051; 

trust   laws   of   the   several   states.  Kan.,  see  §  043;  Mich.,  see  §  057; 

Under  his  grant  he  has  been  given.  Miss.,  see  g  062;  Neb.,  see  §  070;  Ohifv 

and  for  the  consideration  already  al-  see  §  081;  Texas,  see  §  000. 
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first  section,  as  above  given,  simply  defines  trusts,  without  in 
any  manner  prohibiting  them,  except  inferentially;  while  the 
second  section  provides:  "That  any  corporation  holding  a 
charter  under  the  laws  of  this  state  which  shall  violate  any  of 
the  provisions  of  this  act  shall  thereby  forfeit  its  charter  and 
franchise,  and  its  corporate  existence  shall  cease  and  deter- 
mine." And  a  subsequent  section  regarding  foreign  corpora- 
tions provides :  "  Every  foreign  corporation  violating  any  of 
the  provisions  of  this  act  is  hereby  denied  the  right  and  pro- 
hibited from  doing  any  business  within  this  state,  and  it  shall 
be  the  duty  of  the  attorney-general  to  enforce  this  provision 
by  injunction  or  other  proper  proceedings,  in  any  county  in 
which  such  foreign  corporation  does  business,  in  the  name  of 
the  state  on  his  relation." 

It  is  made  a  misdemeanor  to  violate  the  act.  "  In  prosecu- 
tions under  this  act  it  shall  be  sufficient  to  prove  that  a  trust 
or  combination  as  herein  defined  exists,  and  that  the  defend- 
ant belonged  to  it  or  acted  for  or  in  connection  with  it,  with- 
out proving  all  the  members  belonging  to  it,  or  proving  or 
producing  any  article  of  agreement  or  any  written  instrument 
on  which  it  may  have  been  based,  or  that  it  was  evidenced  by 
any  written  instrument  at  all."^ 

"  The  provisions  of  this  act  shall  not  apply  to  agricultural 
products  or  live-stock  while  in  the  hands  of  the  producer  or 
raiser."  ^ 

1  Substantially  same  laws:  Mich.,  case  the  Sewer  Pipe  Company  sought 
see  §  957;  N.  C,  see  §  077;  Ohio,  see  to  recover  on  certain  promissory 
g  081.  See  also  La.,  §  951 ;  Neb.,  see  notes  given  on  account  of  purchases 
§970.  of  sewer  pipe.    The  defendant  sought 

2  Same  law:  La,  see  §951;  Mich.,  to  defend  on  the  ground  that  tlie 
see  §  950.  Same  law  with  word  Sewer  Pipe  Company  was  an  illegal 
"possession"  substituted  for  word  combination.  On  behalf  of  the  plaint- 
** hands:"  Ind.,  see  §  937;  Oa.,  see  iff  it  was  contended  that  the  stat- 
§  939;  Tenn.,  see  §  989.  Compare  utes  were  unconstitutional  under 
laws:  Mont,  see  §  967;  N.  C,  see  both  the  federal  and  state  constitu- 
§977:  Miss.*  see  g  962.  tions.    Referring  to  the  important 

In  Union  Sewer  Pipe  Ca  v.  Con-  exception  Judge  Kohlsaat  said: 'K?an 

nelly  (1900),  99  Fed.  R.  354,  the  act  of  it  be  claimed  that,  under  this  clause 

1893  was  held  unconstitutional  on  9,  every  person  within  the  jurisdic- 

account  of  the  provisions  that  the  tion  of  the  state  of  Illinois  has  equal 

act  should  not  apply  to  agricultural  protection  of  the  laws  ?    Is  not  this 

products  or  live-stock  while  in  the  class  legislation  ?   Is  it  in  accordance 

handsof  the  producer  or  raiser.  In  this  with  section    1   of  the   fourteenth 
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§  984.  Boycotting  and  blacklisting. —  "If  any  two  or 

more  persons  conspire  or  agree  together,  or  the  ofiScers  or  ex- 
ecutive committee  of  any  society  or  organization  or  corpora- 
tion shall  issue  or  utter  any  circular  or  edict,  as  the  i^ction  of 
or  instruction  to  its  members,  or  any  other  persons,  societies, 
or  organizations,  or  corporations,  for  the  purpose  of  establish- 
ing a  so-called  boycott  or  black  list,  or  shall  post  or  distribute 
any  written  or  printed  notice  in  any  place,  with  the  fraudulent 
or  malicious  intent  wrongfully  and  wickedly  to  injure  the  per- 
son, character,  business  or  employment,  or  property  of  another, 
or  to  obtain  money  or  other  property  by  false  pretenses,  or  to 
do  any  illegal  act  injurious  to  the  public  trade,  health,  morals, 
police,  or  administration  of  public  justice,  or  to  prevent  com- 
petition in  the  letting  of  any  contract  by  the  State,  or  the  au- 
thorities of  any  counties,  city,  town  or  village,  or  to  induce  any 
person  not  to  enter  into  such  competition,  or  to  commit  any 
felony,  they  shall  be  deemed  guilty  of  a  conspiracy ;  and  every 
such  offender,  whether  as  individuals  or  as  the  oflScers  of  any 
society  or  organization,  and  every  person  convicted  of  conspir- 
acy at  common  law,  shall  be  imprisoned  in  the  penitentiary  not 
exceeding  five  years,  or  fined  not  exceeding  $2,000,  or  both."^ 

§  935.  Right  to  Join  labor  unions.—  "That  it  shall  be 

unlawful  for  any  individual  or  member  of  any  firm,  or  agent, 
officer  or  employee  of  any  company  or  corporation,  to  prevent 
or  attempt  to  prevent  employees  from  forming,  joining  and 

amendment  to  the  federal  constitu-  iug  upon  those  classes  of  persons 
tion  that  those  who  produce  or  raise  within  the  state  which  the  leg:i8]a- 
agricultural  products  or  live-stock  ture  had  specially  exempted  from 
shall  be  exempted  from  theprovisions  its  provisions.  This  would  be  judi- 
of  a  statute  which,  by  its  terms,  are  cial  legislation  of  the  most  flagrant 
binding  on  every  other  citizen  or  character.  In  my  opinion,  the  said 
person  within  the  state?  I  think  clause  9  taints  the  whole  act,  and 
clearly  not  lamof  the  opinion  that  renders  it  all  void.  Therefore  the 
this  statute  contains  both  class  and  special  defense  set  up  in  the  third 
special  legislation,  and  is  in  contra-  notice  must  be  stricken  out  It  fol- 
vention  of  both  the  federal  and  state  lows  upon  the  record,  as  it  is  with 
constitutions,  and  therefore  void.  It  the  said  three  matters  of  special  de- 
is  urged  that  granting  the  unconsti-  fense  stricken  out  that  a  verdict 
tutionality  of  said  ninth  clause,  yet  must  be  given  for  the  plaintiff  for 
it  may  be  declared  void  without  af-  the  face  of  the  notes  in  suit,  and  in- 
fecting the  validity  of  the  remaining  terest  thereon  from  maturity  at  five 
clauses  of  said  act  If  this  were  so,  per  cent,  and  the  jury  will  be  so  in- 
then,  by  declaring  said  clause  void,  structed." 
the  courts  would  make  the  act  bind-  '  Sec.  46,  ch.  88,  R.  &  1807. 
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belonging  to  any  lawful  labor  organization,  and  any  such  in- 
dividual, member,  agent,  oflScer  op  employee  that  coerces  or 
attempts  to  coerce  employees  by  discharging  or  threatening  to 
discharge  from  their  employ  or  the  employ  of  any  firm,  com- 
pany or  corporation,  because  of  their  connection  with  such 
lawful  labor  organization,  shall  be  guilty  of  a  misdemeanor, 
and  upon  conviction  shall  be  fined  in  any  sum  not  exceeding 
one  hundred  dollars  ($100),  or  be  imprisoned  for  not  more  than 
six  months,  or  both,  in  the  discretion  of  the  court."  ^ 

§  936. Intimidation  of  employers  and  employees. — 

"  If  any  two  or  more  persons  shall  combine  for  the  purpose  of 
depriving  the  owner  or  possessor  of  property  of  its  lawful  use 
and  management,  or  of  preventing,  by  threats,  suggestions  of 
danger,  or  any  unlawful  means,  any  person  from  being  em- 
ployed by  or  obtaining  employment  from  any  such  owner  or 
possessor  of  property,  on  such  terms  as  the  parties  concerned 
may  agree  upon,  such  persons  so  ofiFending  shall  be  fined  not 
exceeding  $500,  or  confined  in  the  county  jail  not  exceeding 
six  months. 

"  If  any  person  shall,  by  threat,  intimidation  or  unlawful  in- 
terference, seek  to  prevent  any  other  person  from  working  or 
from  obtaining  work  at  any  lawful  business,  on  any  terms  that 
he  may  see  fit,  such  person  so  offending  shall  be  fined  not  ex- 
ceeding $200. 

"  Whoever  enters  a  coal  bank,  mine,  shaft,  manufactory,  build- 
ing or  premises  of  another,  with  intent  to  commit  any  injury 
thereto,  or  by  means  of  threats,  intimidation,  or  riotous  or  other 
unlawful  doings,  to  cause  any  person  employed  therein  to  leave 
his  employment,  shall  be  fined  not  exceeding  $500,  or  confined 
in  the  county  jail  not  exceeding  six  months,  or  both."  * 

§  937.  Indiana — Trusts  and  combinations. —  '^  All  arrange- 
ments, contracts,  agreements,  trusts  or  combinations  between 
persons  or  corporations  who  control  the  output  of  said  (any) 
article  of  merchandise,  made  with  a  view  to  lessen,  or  which 
tend  to  lessen,  full  and  free  competition  in  the  importation  or 
sale  of  articles  imported  into  this  State,  and  all  arrangements, 
contracts,  agreements,  trusts  or  combinations  between  persons 

1  Act  approved  June  17, 180a    By       ^Seca  158-160,  oh.  88,  R  &  1891. 
an  act  approved  June  18, 1805,  union 
trade>marks  and  labels  are  protected. 
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or  corporations  who  control  the  output  of  said  article  of  mer- 
chandise designed,  or  which  tend  to  advance,  reduce  or  control 
the  price  or  the  cost  to  the  producer  or  to  the  consumer  of  any 
such  product  or  article,  are  hereby  declared  to  be  against  pub- 
lic policy,  unlawful  and  void."  ^ 

Any  Indiana  corporation  violating  the  act  shall  forfeit  its 
charter,  and  any  foreign  corporation  shall  be  denied  the  right 
to  do  business  in  the  state.  Any  violation  of  the  act  is  declared 
destructive  of  competition  and  a  conspiracy  against  trade,  and 
any  person  or  persons  engaged  in  such  conspiracy  as  principal 
or  agent,  or  in  any  capacity,  is  subject  to  fine  and  imprison- 
ment.' 

"The  persons  designed  by  this  act  to  be  affected  hereby  are 
those  who  own,  control  or  manufacture  the  output  of  any  par- 
ticular article  of  merchandise  mentioned  herein.  Provided, 
however,  that  the  provisions  of  this  act  shall  not  apply  to  agri- 
cultural products  or  live-stock  while  in  the  possession  of  the 
producer  or  raiser." ' 

Parties  injured  are  given  the  right  to  recover  their  damages.^ 

1  Approved  March  5;  1897.    Thorn-  pare  law:  Mis&,  isee  §  963;  Mont,  see 

ton's  Ind.  B.  &,  sea  2405,  p^  88a  §  967;  N.  C,  see  §  977. 

Laws  same  in  substance :  Ga.,  see  4Ck)mpare   laws:    Gku,  see  §929; 

§  929;  N.  C,  see  g  986;  Tenn.,  see  Kan.,  see  $  942;    Mich.,  see  §  957; 

§  989;  N.  Dak.,  see  §  97a    Similar  Misa,  see  g  962;  Ma,  see  §  964;  Ohio, 

laws:    Ean.,  see  §  942;    Mich.,  see  see  §  98t;  OkL,  see  §983;  Neb.,  see 

§  956;  Minn.,  see  §  958;  Ma,  see  §  964;  §  970;  N.  Dak.,  see  §  978;  a  O,  see 

&  C,  see  §  98&  §  986;   &  Dak.,  see   g  987;   Tenn., 

3  Compare  laws:  Ark.,  see  §  916;  see  §  989;  Utah,  see  §  99a 
Fla.,  see  g  925;  Ga.,  see  §  929;  Iowa,  This  act  does  not  affect  oontraots 
see  §  940;  Kan.,  see  g  943;  Ky.,  see  of  sale  nor  their  enforoement  en- 
g  048;  La.,  see  g  951;  Mich.,  see  §  956;  tered  into  before  passage  of  the  act. 
Minn.,  see  §  958;  Miss.,  see  g  902;  Mo.,  The  law  is  not  retrospective  in  op- 
see  §  964;  Mont,  see  §  967;  Neb.,  see  eration,  and  it  is  no  defense  to  show 
g  970;  N.  C,  see  g  977;  N.  Dak.,  see  that  subsequent  to  the  sale  of  the 
^  978;  Ohio,  see  g  981;  Okl.,see  g  983;  goods  in  question  the  vendor  en- 
S.  C,  see  g  986;  Tcnn.,  see  g  989;  tered  into  an  illegal  combination. 
Tex.,  see  g  990;  Utah,  see  g  998;  Wia,  Stirling  Remedy  Ca  y.  WyokofC;  Sea- 
see  g  1002.  mans&  Benedict  (1900),56  N.  E.  K.  u  1. 

'  Approved  March  5, 1897.    Thorn-  The  laws  affecting  labor  and  the 

ton*s  Ind.  Stats.,  p.  160.  hours,  wages  and   employment  of 

From  proviso  same  law:  Ga.,  see  labor  are  found  in   acts  approved 

g  929;  Tenn.,  see  g  989.    Same  law  February  17,  1899,  February  28, 1899, 

with  word  ''hand  **  substituted  for  March  2, 1899, and  March  6, 1899,  but 

word  ''possession:"  IlL,  see  §  933;  none  of  these  laws  have  any  refer- 

La.,  see  §  951 ;  Mich.,  see  §  956^   Ck>m-  ence  to  labor  unions  or  organizations. 
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§  938.  Affecting  labor. —  The  law  of  Indiana  protect- 
ing employees,  or  members  of  labor  unions,  is  substantially  the 
same  as  that  of  Illinois.^ 

§  939. Blacklisting. — "If  any  person,  agent,  company 

or  corporation,  after  having  discharged  any  employee  from  his 
or  its  service,  shall  prevent,  or  attempt  to  prevent,  by  word  or 
writing  of  any  kind,  such  discharged  employee  from  obtaining 
employment  with  any  other  person,  company  or  corporation, 
such  person,  agent  or  corporation  •shall  be  guilty  of  a  misde- 
meanor, and  shall  be  punished  by  a  fine  not  exceeding  $500 
or  less  than  $100,  and  such  person,  agent,  company  or  corpo- 
ration shall  be  liable  in  penal  damages  to  such  discharged  per- 
son, to  be  recovered  by  civil  action;  but  this  section  shall  not 
be  construed  as  prohibiting  any  person  or  agent  of  any  com- 
pany or  corporation  from  informing  in  writing  any  other  per- 
son, company  or  corporation,  to  whom  such  discharged  person 
or  employee  has  applied  for  employment,  a  truthful  statement 
of  the  reasons  for  such  discharge." 

"  If  any  railway  company  or  any  other  company  or  partner- 
ship or  corporation  in  this  state  shall  authorize,  allow  or  per- 
mit any  of  its  or  their  agents  to  blacklist  any  discharged  em- 
ployees, or  attempt  by  words  or  writing,  or  any  other  means 
whatever,  to  prevent  such  discharged  employee,  or  any  em- 
ployee who  may  have  voluntarily  left  said  company's  service, 
from  obtaining  employment  with  any  other  person  or  com- 
pany, said  company  shall  be  liable  to  such  employee  in  such 
sum  as  will  fully  compensate  him,  to  which  may  be  added  ex- 
emplary damages. 

"  It  shall  be  the  duty  of  any  person,  agent,  company  or  cor- 
poration, after  having  discharged  any  employee  from  his  or 
its  service,  upon  demand  of  such  discharged  employee,  to  fur- 
nish him  in  writing  a  full,  succinct  and  complete  statement  of 
the  cause  or  causes  of  his  discharge,  and  if  such  person,  agent, 
company  or  corporation  shall  refuse  so  do  to  within  a  reason- 
able time  after  such  demand,  it  shall  ever  after  be  unlawful 
for  such  person,  agent,  company  or  corporation  to  furnish  any 
statement  of  the  cause  of  such  discharge  to  any  person  or  cor- 
poration, or  in  any  way  to  blacklist  or  to  prevent  such  dis- 

^See  §  935,  nuprcu     The  Indiana  law  is  found  in  sec.  2302, ch. 5, Ind.  Ann. 
6tat&  of  1894. 
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charged  person  from  procuring  employment  elsewhere,  subject 
to  the  penalties  prescribed  in  .  .  .  this  act:  Provided,  That 
said  written  cause  of  discharge,  when  so  made  by  such  person, 
agent,  company  or  corporation  at  the  request  of  such  discharged 
employee,  shall  never  be  used  as  the  cause  for  an  action  for 
slander  or  libel,  either  civil  or  criminal,  against  the  person, 
agent,  company  or  corporation  so  furnishing  the  same." ' 

§  940.  Iowa — Trnsts  and  combinations. — "Any  corporation 
organized  under  the  laws  of  this  or  any  other  state  or  country 
for  transacting  or  conducting  any  kind  of  business  in  this  state, 
or  any  partnership,  association  or  individual,  creating,  entering 
into  or  becoming  a  member  of  or  a  party  to  any  pool,  trust,, 
agreement,  contract,  combination,  confederation,  understand- 
ing with  any  other  corporation,  partnership,  association  or  in- 
dividual to  regulate  or  fix  the  price  of  any  article  of  merchan- 
dise or  commodity,  or  to  fix  or  limit  the  amount  or  quantity  of 
the  article,  commodity  or  merchandise  to  be  manufactured, 
mined,  produced  or  sold  in  this  state,  shall  be  guilty  of  a  con- 
spiracy."' 

"  No  corporation  shall  issue  or  own  trust  certificates,  and  no 
corporation,  nor  any  agent,  officer,  employee,  director  or  stock- 
holder of  any  corporation  shall  enter  into  any  combination, 
contract  or  agreement  with  any  person  or  corporation,  or  with 
any  stockholder  or  director  thereof,  for  the  purpose  of  placing 
the  management  or  control  of  such  combination  or  combina- 
tions, or  the  manufactured  product  thereof,  in  the  hands  of  any 
trustee  or  trustees,  with  intent  to  limit  or  fix  the  price  or  lessen 
the  production  or  sale  of  any  article  of  commerce,  use  or  con- 
sumption, or  to  prevent,  restrict  or  diminish  the  manufacture 
or  output  of  any  such  article." ' 

All  contracts  in  violation  of  the  act  are  void.* 

■ 

»Ch.  81,  seca  7076-7078.  Ind.  Ann.  Kan.,  see  §  942;  Ky.,  see  §  948;  Mo., 

Stats,  of  1894.     Union  trade-marks  see  §  964;  N.  C,  see  §  977.    Compare 

and  labels  are  protected  by  seca  8693-  Utah,  see  §  998 ;  Mich.,  see  §  957 ;  Ohio, 

8708,  cIl  109,  Ind.  Ann.  Stats,  of  1894  see  g  981. 

2 Substantially  the  same  law:  Ky.,  ^Comimre  laws:  CaL,  see  §919;  111., 

see  §948;  N.  C,  see  §977.    Similar  see  §983;   Ky.,  see  ^948;  La.,  see 

law:  IlL,  see  §938.    Similar  as  to  §951;   Mich.,  see  §  956:   Minn.,  see 

parts:  Mo.,  see  §  964;  Tex.,  see  §  991 ;  g  958;  Miss.,  see  §  962;  Mo.,  see  §  964  ; 

OkL,  see  §  983;  Ark.,  see  §  916  N.  M.,  see  §  975;  Ohio,  see  §  981 ;  Tenn.» 

9  Substantially  same:  IlL,  see  §  933;  see  §  989;  Utah,  see  §  99a 
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"  Any  purchaser  of  any  article  or  commodity  from  any  indi- 
vidual, company  or  corporation  transacting  business  contrary 
to  any  provisions  of  the  four  preceding  sections  shall  not  be 
liable  for  the  price  or  payment  thereof,  and  may  plead  such 
provisions  as  a  defense  to  any  action  for  such  price  or  pay- 
ment." * 

Any  corporation  organized  under  the  laws  of  the  state  violat- 
ing the  act  shall  forfeit  its  charter.  Upon  satisfactory  evidence 
that  any  company  or  association  incorporated  under  the  laws 
of  the  state  have  entered  into  any  trust,  combination  or  asso- 
ciation in  violation  of  the  act,  the  secretary  of  state  shall  give 
notice  to  such  corporation  that,  unless  it  withdraws,  its  articles 
of  incorporation  will  be  revoked  at  the  expiration  of  thirty 
days  from  the  date  of  notice.' 

It  is  made  the  duty  of  county  attorneys  and  the  attorney- 
general  to  enforce  the  provisions  of  the  act.' 

§  941.  Blacklisting, —  "If  any  person,  agent,  company 

or  corporation,  after  having  discharged  any  employee  from  his 
or  its  service,  shall  prevent  or  attempt  to  prevent  by  word  or 
writing  of  any  kind  such  discharged  employee  from  obtaining 
employment  with  any  other  person,  company  or  corporation^ 
except  by  furnishing  in  writing  on  request  a  truthful  state- 
ment as  to  the  cause  of  his  discharge,  such  person,  agent  or 
corporation  shall  be  guilty  of  a  misdemeanor  and  shall  be  pun- 
ished by  a  fine  not  exceeding  $500  nor  less  than  $100,  and  such 
person,  agent,  company  or  corporation  shall  be  liable  in  penal 
damages  to  such  discharged  person  to  be  recovered  by  civil 
action;  but  this  section  shall  not  be  construed  as  prohibiting 
any  person  or  agent  of  any  company  or  corporation  from  in- 
forming in  writing  any  other  person,  company  or  corporation 

1  Compare  laws:  111.,  see  §933;  Dak.,  see  g  978;  Ohio,  see  §981;  OkL, 
Kan.,  see  §  942;  Ky.,  see  §  948;  Wis.,  see  §  983;  a  C,  see  §  986;  Tenn.,  see 
see  §  964:  Neb.,  see  §  970;  OkL,  see  §  989;  Tex.,  see  ^  990;  Utah,  see  §  998; 
§  983;  Tenn.,  see  §  989;  Tex.,  see  §  991.  Wis.,  see  §  1002. 

2  Compare  with  laws:  Ark.,  see  » Iowa  Code,  1891,  sees.  5060  to  5067. 
§  916;  Fla.,  see  §  925;  Ga.,  see  §  929;  Sees.  5049  to  5050  of  the  code  protect 
Ind.,  see  §  937:  Kan.,  see  §  948;  Ky.,  the  labels  of  labor  unions.  This  act 
see  §948;  La.,  see  §  951;  Mich.,  see  applies  to  insurance  companies,  and 
§  956;  Minn.,  see  §  958;  Miss.,  see  a  combination  among  insurance 
§  962;  Ma,  see  ^  964;  Mont,  see  §  967;  agents  to  charge  uniform  rates  i» 
Neb.,  see  §  970;  N.  C,  see  §  977;  N.  illegal 
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setting  forth  a  truthful  statement  of  the  reasons  for  such  dis- 
charge.^ " 

§  942.  Kansas — Trusts  and  combinations. —  ''That  all  ar- 
rangements, contracts,  agreements,  trusts  or  combinations  be- 
tween persons  or  corporations  made  with  a  view  or  which  tend 
to  prevent  full  and  free  competition  in  the  importation,  trans- 
portation or  sale  of  articles  imported  into  this  state,  or  in  the 
product,  manufacture  or  sale  of  articles  of  domestic  growth 
or  product  of  domestic  raw  material,  or  for  the  loan  or  use  of 
money,  or  to  fix  attorney's  or  doctor's  fees,  and  all  arrange- 
ments, contracts,  agreements,  trusts  or  combinations  between 
persons  or  corporations,  designed  or  which  tend  to  advance,  re-, 
duce  or  control  the  price  or  the  cost  to  the  producer  or  to  the 
consumer  of  any  such  products  or  articles,  or  to  control  the  cost 
or  rate  of  insurance,  or  which  tend  to  advance  or  control  the 
rate  of  interest  for  the  loan  or  use  of  money  to  the  borrower, 
or  any  other  services,  are  hereby  declared  to  be  against  public 
policy,  unlawful  and  void."' 

"  It  shall  not  be  lawful  for  any  corporation  to  issue  or  to 
own  trust  certificates,  other  than  the  regularly  and  lawfully 
authorized  stock  thereof,  or  for  any  corporation,  agent,  officer 
or  employees,  or  the  directors  or  stockholders  of  any  corpora- 
tion, to  enter  into  any  combination,  contract  or  agreement  with 
any  person  or  persons,  corporation  or  corporations,  or  with  any 
stockholder  or  director  thereof,  the  purpose  and  effect  of  which 
combination,  contract  or  agreement  shall  be  to  place  the  man- 
agement or  control  of  such  combination  or  combinations,  or  the 
manufactured  product  thereof,  in  the  hands  of  any  trustee  or 
trustees,  with  the  intent  to  limit  or  fix  the  price  or  lessen  the 
production  and  sale  of  any  article  of  commerce,  use  or  con- 
sumption, or  to  prevent,  restrict  or  diminish  the  manufacture 
or  output  of  any  such  article." ' 


1  Ch.  57  of  the  Acts  of  Iowa,  1888. 
The  law  protecting  union  labels  and 
trade-marks  is  found  in  chapter  36 
of  the  Acts  of  1892. 

2  Gen.  Stats.  1899.  sea  2377. 
Substantially  same  law:  N.  Dak., 

see  g  978.  Similar  as  to  part« :  Gku,  see 
§929;  Ind.,  see  §  937;  ac.,see§98e. 
Compare   laws:    Mich.,  see   g   956; 


Minn.,  see  §  968:  Ma,  see  g  964; 
Tenn.,  see  §  989. 
s  Gen.  Stats.  1899,  sea  287a 
Substantially  the  same  law:  IlL, 
see  g  938;  Iowa,  see  g  940:  Ky.,  see 
g  948;  Ma,  see  g  964:  Mich.,  see 
g  957;  N.  C,  see  g  977.  Similar  law: 
Ohio,  see  g  981.  Compare  law :  Utali, 
see g  99a 
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Persons  entering  into  such  contracts,  trusts  or  combinations 
shall  be  deemed  guilty  of  a  misdemeanor,  and  subject  to  fine 
of  not  less  than  one  hundred  nor  more  than  one  thousand  dol- 
lars, and  imprisoned  not  less  than  thirty  days  nor  more  than 
six  months,  or  botb.^ 

Persons  or  corporations  damaged  by  any  such  agreements, 
trusts  or  combinations  may  recover  "  the  full  consideration  or 
sum  paid  by  him  for  any  goods,  wares,  merchandise  and  arti- 
cles included  in  or  advanced  or  controlled  in  price  by  said  com- 
bination, or  the  full  amount  of  money  so  borrowed."  ^ 

The  statute  may  be  pleaded  in  bar  or  abatement  to  any  suit 
at  law  or  in  equity,  that  the  plaintiff  or  any  person  interested 
in  the  prosecution  of  the  case  is  a  member  of  any  unlawful 
combination,  or  that  the  cause  of  action  grows  out  of  such  com- 
bination, or  out  of  some  business  transaction  thereof.' 

"The  purchase,  sale  or  manufacture  of  any  goods,  wares, 
merchandise  or  other  commodities  in  this  state  by  any  person 
or  corporation  who  has  entered  into  any  such  arrangements, 
contracts,  agreements,  trusts  or  combinations  in  any  other  state 
OP  territory,  as  described  in  sections  1  or  2  of  this  act,  or 
the  purchase,  sale  or  manufacture  of  any  such  articles  by  any 
agent  or  attorney  for  such  person,  or  as  an  agent,  officer  or 
stock  broker  of  any  such  corporation,  as  a  trustee,  committee, 
or  in  any  capacity  whatever,  shall  constitute  a  violation  of  this 
act,  and  shall  subject  the  offender  to  the  aforesaid  liabilities 
and  penalties."  * 

1  Oen.  Stat&  1899,  sec.  2879.  bination  to  be  set  up  in  defense,  the 

2  Gen.  Stata  1899,  sec.  2380.  supreme  court  of  Kansas  has  said 
Compare  laws:  6a.,  see  §  929;  Ind.,    (Barton  et  aL  y.  Mulvane  (1898),  59 

see  §  937 ;  Mich.,  see  §  957 :  Miss.,  see  Kan.  813, 52  Paa  R  888) :  *<  The  plain  t- 

§  962;  Ma,  see  §  964;  Ohio,  see  §  981;  iffs  in  error  invoke  this  latter  pro- 

OkL,  see  f$  983 ;  Neb.,  see  f^  970;  N.  Dak.,  vision,  and  claim  that  the  plaintiff  is 

«ee  §  978;  8.  C,  see  §  986;  Tenn.,  see  barred  from  recovering  his  property, 

§  989;  S.  Dak.,  see  §  987;  Utah,  see  however  remote  it  may  be,  from  the 

§998.  alleged  unlawful  combination.    Al- 

s  Gen.  Stats.  1899,  sec.  2881.  though  the  language  of  section  5  of 

Compare  laws:  DL,  see  §938;  Iowa,  the  act  in  question  is  general,  it  is 

see  §  940;  Ky.,  see  §  948;  Ma,  see  manifest  that  the  legislature    was 

§964;  Neb.,  see  g  970;  Okl,  see§988;  aiming  to  prevent  the  enforcement 

Tenn.,  see  §  989;  Tex.,  see  §  991.  of  the  illegal  arrangements  or  con- 

*  Gen.  Stats.  1899,  sea  2882.  tracts  prohibited  by  the  act    Obvi- 

Regarding  the  sections  of  the  act  ously  the  legislature  intended  that 

permitting  the  illegality  of  the  com-  parties  engaged  in  such  an  unlawful 
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§  943.  The  foregoing  sections  were  practical!}'  superseded 
by  the  act  of  189'j^^  which  provided :  "  A  trust  is  a  combination 
of  capital,  skill  or  acts,  by  two  or  more  persons,  firms,  corpo- 
rations, or  associations  of  persons,  or  either  two  or  more  of 
them,  for  either,  any  or  all  of  the  following  purposes: 

"  First  To  create  or  carry  out  restrictions  in  trade  or  com- 
merce, or  aids  to  commerce,  or  to  carry  out  restrictions  in  the 
full  and  free  pursuit  of  any  business  authorized  or  permitted 
by  the  laws  of  this  state. 

^^  Second.  To  increase  or  reduce  the  price  of  merchandise, 
produce  or  commodities,  or  to  control  the  cost  of  rates  of  insur- 
ance. 

"  Third.  To  prevent  competition  in  the  manufacture,  making, 
transportation,  sale  or  purchase  of  merchandise,  produce  or 
commodities,  or  to  prevent  competition  in  aids  to  commerce. 

"  Fourth,  To  fix  any  standard  or  figure,  whereby  its  price  to 
the  public  shall  be,  in  any  manner,  controlled  or  established, 
any  article  or  commodity  of  merchandise,  produce  or  commerce 
intended  for  sale,  use  or  consumption  in  this  state. 

"  Fifth.  To  make  or  enter  into,  or  to  execute  or  carry  out,  any 
contract,  obligation  or  agreement  of  any  kind  or  description 
by  which  they  shall  bind  or  have  to  bind  themselves  not  to  sell, 
manufacture,  dispose  of  or  transport  any  article  or  commodity, 

combination  or  trust  should  not  use  the  unlawful  combination.    Such  an 

the  law  and  its  machinery  to  pro-  interpretation  of  the  law  would  give 

mote  the  unlawful  combination  or  it  somewhat  the  character  of  a  bill 

conspiracy,  nor  to  enforce  any  agree-  of  attainder.     We   cannot  assume 

ment  or  contract  growing  out  of  it.  that  the  legislature  was   unaware 

It  was  evidently  not  intended  to  de-  that  the  federal  constitution  forbids 

prive  persons  of  any  civil  rights,  to  enactments  of  that  character,  nor 

place  them  outside  of  the  protection  that  it  intended  to  taJce  from  persons 

of  the  law,  or  to  inflict  penalties  and  the  protection   of  the   courts,  the 

punishments    without  a   trial   con-  rights  of  a  citizen,  or  to  outlaw  them 

ducted  under  the  safeguards  which  in  advance  of  trial  and  conviction, 

the  constitution  provides.     It  will  We  think,  rather,  tliat  the  provision 

hardly  be  contended  that  a  person  invoked  was  intended  to  apply  where 

remotely  connected  with  a  corpora-  the  unlawful  arrangement,  contract 

tion  which  has  entered  into  such  un-  or  interest  was  sought  to  be  enforced, 

lawful  combination  is  deprived  of  or  some  step  taken  designed  to  pro- 

'  the  right  to  defend  his  home  and  mote  the  operation  of  the  unlawful 

family  when  assailed,  or  of  the  right  trust,  combination  or  conspiracy.^* 
to  resort  to  the  courts  for  the  pro-       ^  Ch.  265,  Laws  of  1897,  R  a  1899^ 

tection  of  his  property  and  interests  ch.  113a. 
that  are  in  no  way  connected  with 
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or  article  of  trade,  use,  merchandise,  commerce  or  consumption 
below  a  common  standard  figure,  or  by  which  they  shall  agree 
in  any  manner  to  keep  the  price  of  such*  article,  commodity  or 
transportation  at  a  fixed  or  graded  figure,  uv  by  which  they 
shall  in  any  manner  establish  or  settle  the  price  of  any  article 
or  commodity  or  transportation  between  them  or  themselves 
and  others,  to  preclude  a  free  and  unrestricted  competition 
among  themselves  or  others  in  transportation,  sale  or  manu- 
facture of  any  such  article  or  commodity,  or  by  which  they 
shall  agree  to  pool,  combine  or  unite  any  interest  they  may 
have  in  cennection  with  the  manufacture,  sale  or  transporta- 
tion of  any  such  article  or  commodity,  that  its  price  may  in 
any  manner  be  aflfected.  And  any  such  combinations  are  hereby 
declared  to  be  against  public  policy,  unlawful,  and  void."* 

"  All  persons,  companies  or  corporations  within  this  state  are 
hereby  denied  the  right  to  form  or  to  be  in  any  manner  inter- 
ested, either  directly  or  indirectly,  as  principal,  agent,  repre- 
sentative, consignee  or  otherwise,  in  any  trust  as  defined  in 
section  1  of  this  act." 

A  Kansas  corporation  violating  the  act  shall  forfeit  its  char- 
ter,2  and  — 

"  Every  person,  company  or  corporation  within  or  without 
this  state,  their  oflBcers,  agents,  representatives  or  consignees, 
violating  any  of  the  provisions  of  this  act  within  this  state,  are 
denied  the  right  and  are  prohibited  from  doing  any  business 
within  this  state,  and  all  persons,  companies  and  corporations, 
their  officers,  agents,  representatives  and  consignees  within 
this  state,  are  denied  the  right  to  handle  the  goods  of  or  in  any 
manner  deal  with,  directly  or  indirectly,  any  such  person,  com- 
pany or  corporation,  their  officers,  agents,  representatives  or 
consignees." 

"  Any  contract  or  agreement  in  violation  of  any  of  the  pro- 
visions of  this  act  shall  be  absolutelv  void  and  not  enforceable 
in  any  of  the  courts  of  this  state,  and  when  any  civil  action 

1  Similar  laws :  III,  see  §  938 ;  Mich.,  §  948 ;  La.,  see  §  951 ;  Mich.,  see  §  956 ; 

see  §  957;  Miss.,  see  §  962;  Neb.,  see  Minn.,  see  §  958;  Mis&,  see  §  963;  Mo., 

g  970;  Ohio,  see  §  981;  Texas,  see  see  §  964;  Mont,  see  §967;  Neb.,  see 

§  990.    See  also  La..  §  951.  §  970 ;  N.  C,  see  977 ;  N.  Dak.,  see  g  978 ; 

2Ck)inpare  laws:  Ark.,  see  §  916;  Ohio,  see  §  981;  Okl.,  see  §983;  S.  C, 

Fla.,  see  §  925;  Ga.,  see  §  927;  IncL,  see  §  986;  Tenn.,  see  §  989;  Tex.,  see 

see  §  937;  Iowa,  see  §  940;  Ky.,  see  §  990;  Utah,  see  §  998;  Wis.,  see  1002. 
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shall  be  commenced  in  any  court  of  this  state,  it  shall  be  law- 
ful to  plead  in  the  defense  thereof  that  the  plaintiff  or  any  other 
person  interested  in  the  prosecution  of  the  case  is  at  the  time 
or  has  within  one  year  next  preceding  the  date  of  the  com- 
mencement of  any  such  action  been  guilty,  either  as  principal, 
agent,  representative  or  consignee,  directly  or  indirectly,  of  a 
violation  of  any  of  the  provisions  of  this  act,  or  that  the  cause 
of  action  grows  out  of  any  business  transaction  in  violation  of 
this  act."  1 

§  944.  Monopolies. —  "Every  person,  servant,  agent  or 

employee  of  any  firm  or  corporation  doing  business  within  the 
state  of  Kansas  that  shall  conspire  or  combine  with  any  other 
persons,  firm  or  corporation  within  or  without  the  state  for  the 
purpose  of  monopolizing  any  line  of  business,  or  shall  conspire 
or  combine  for  the  purpose  of  preventing  the  producer  of 
grain,  seeds  or  live-stock  or  hay,  or  the  local  buyer  thereof, 
from  shipping  or  marketing  the  same  without  the  agency  of 
any  third  person,  firm  or  corporation,  shall  be  deemed  guilty 
of  a  misdemeanor,  and  on  conviction  shall  be  fined  in  a  sum 
not  less  than  $1,000  and  not  to  exceed  $5,000  for  each  offense." ' 

§  944a. Labor — Blacklisting. —  "Any  employer  of 

labor  in  this  state,  after  having  discharged  any  person  from 
his  service,  shall  not  prevent  or  attempt  to  prevent  by  word, 
sign  or  writing  of  any  kind  whatsoever  any  such  discharged 
employee  from  obtaining  employment  from  any  other  person, 
company  or  corporation,  except  by  furnishing  in  writing,  on 
request,  the  cause  of  such  discharge."  • 

"  That  any  employer  of  labor  in  this  state  shall,  upon  the  re- 
quest of  a  discharged  employee,  furnish  in  writing  the  true 
cause  or  reason  for  such  discharge."  * 

"  Any  person,  firm  or  corporation  found  guilty  of  the  viola- 
tion of  sections  1  and  2  of  this  act  shall  be  liable  to  the  party 
injured  to  an  amount  eqnal  to  three  times  the  snm  he  may  be 
injured,  and  such  employers  of  labor  shall  also  be  liable  for  a 

^  In  state  v.  Phipps  et  aL  (1898),  50  not  unconstitutional  as  in  conflict 

Kan.  609,  31  Pac  R.  1097,  it  was  held  with  the  power  of  congress  to  regu- 

that   foreign   insurance   companies  late  commerce  among  the  several 

doing  business  in  the  state  violated  statea 

the  anti-trust  law  of  1889  by  combin-  >  Gen.  Stata  1899,  sec.  2890. 

ing  to  control  and  increase  rates  of  *QeiL  Stata  1899,  sea  2868. 

insurance  on   property  witliin  the  ^Qen.  Stats.  1899,  sea  2369. 
state;  also  that  the  Kansas  law  was 
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reasonable  attorney  fee,  which  shall  be  taxed  as  part  of  the- 
costs  in  the  case."  ^ 

§  945. Strikes  afTeeting  railroad  employees. — The  law^ 

regarding  the  conduct  of  striking  railroad  employees  and  of 
parties  sympathizing  with  such  strikers  is  very  much  the  same 
as  the  law  of  Delaware.* 

§  946. Affecting  labor.— "  That  it  shall  be  unlawful 

for  any  person,  company  or  corporation,  or  the  agent,  oflScer, 
manager,  superintendent,  master  mechanic  or  foreman  of  any 
person,  company  or  corporation,  to  prevent  employees  from 
joining  and  belonging  to  any  labor  organization ;  and  any  such 
person,  company  or  corporation,  or  any  agent,  manager,  super- 
intendent, master  mechanic  or  other  officer  of  any  person,  com- 
pany or  corporation  that  coerces  or  attempts  to  coerce  employ- 
ees by  discharging  or  threatening  to  discharge  said  employees^ 
because  of  their  connection  with  such  labor  organization,  shall 
be  deemed  guilty  of  misdemeanor,  and  upon  conviction  thereof 
shall  be  fined  in  any  sum  not  less  than  fifty  nor  more  than 
five  hundred  dollars."  • 

"  Twenty  or  more  persons  in  this  state  may  organize  and  in- 
corporate a  co-operative  society  or  company  in  the  manner  and 
form  provided  by  law  in  other  cases,  for  the  purpose  and  to- 
the  end  of  more  successfully  promoting  and  conducting  any 
industrial  pursuit. 

"  Every  such  society  or  company  when  so  organized  shall 
enjoy  all  the  rights,  privileges  and  powers  conferred  by  law 
on  other  chartered  or  incorporated  companies  in  this  state."* 

§  947. Dealing  in  grain.— "That  it  shall  be  unlawful  for 

any  grain  dealer  or  grain  dealers,  partnership, company,  corpora- 
tion or  association  of  grain  dealers,  or  any  other  person  or  per- 
sons, partnership,  company,  corporation  or  association,  to  enter 
into  any  agreement,  contract  or  combination  with  any  other 
grain  dealer  or  grain  dealers,  partnership,  company,  corporation 
or  association  of  grain  dealers,  or  any  other  person  or  persons, 
partnership,  company,  corporation  or  association,  for  the  pool- 

■    1  Gen.  Stats.  1809,  sea  2371.  'Gen.  Stats.  1809,  sec  2372. 

'^  See %92^  supra.    The  law  of  Kan-       «Gen.  Stat&  1889,  ch.  116;  Bevi. 
sas  is  found  in  par.  2237  to  2240  of    Stat  1809,  seca  1413,  1414 
ch.  81  of  Kans.  Gen.  Sts.  1889,  and  in 
par.  2480  to  2483  of  the  same  chapter. 
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ing  of  prices  of  different  and  competing  dealers  and  buyers,  or 
to  divide  between  them  the  aggregate  or  net  proceeds  of  the 
earnings  of  such  dealers  and  buyers,  or  any  portion  thereof,  or 
for  fixing  the  price  which  any  grain  dealer  or  grain  dealers, 
partnerships,  company,  corporation  or  association  of  grain  deal- 
ers, or  any  other  person  or  persons,  partnership,  company,  cor- 
poration or  association,  shall  pay  for  grain,  hogs,  cattle  or  stock, 
of  any  kind  or  nature  whatever;  and  in  case  of  any  agreement, 
contract  or  combination  for  such  pooling  of  prices  of  different 
and  competing  dealers  and  buyers,  or  to  divide  between  them 
the  aggregate  or  net  proceeds  of  the  earnings  of  such  dealers 
and  buyers,  or  any  portion  thereof,  or  for  fixing  the  price  which 
any  grain  dealer  or  grain  dealers,  partnership,  company,  cor- 
poration or  association  of  grain  dealers,  or  any  other  person  or 
persons,  partnership,  company,  corporation  or  association,  shall 
pay  for  grain,  hogs,  cattle,  or  stock  of  any  kind  or  nature  what- 
ever, each  day  of  its  continuance  shall  be  deemed  a  separate 
offense."  * 

iG^en.  Stats.  1809,  sec.  2374  tion.    The  right  to  the  relief  which 

In  Greer  et   aL  v.  Payne  et  al.  they  ask  against  the  threatened  ac- 

(1896),  46  Pac.  R  190,  the  supreme  tion  of  their  associates  is  based  upon 

court  of  Kansas    had  occasion    to  the  recognition  of  this  contract,  and 

pass  upon  the  validity  of  the  Kan-  granting  the   relief  would   be  the 

sas  Live  Stock  Exchange,  an  unin-  solemn  declaration  of  the  law  that 

corporated  live-stock  voluntary  as-  they  must  not  be  deprived  of  its 

fiooiation,  composed  of  parties  doing  privileges  and  benefits.    Not  only  is 

business   as   live-stock   commission  the  entering  into  of  such  contract 

merchants  at  the  Kansas  City  stock-  relations  expressly  prohibited  by  the 

yards,  and  held  that  such  associa-  statute,  but  the  simple  act  of  con- 

tion  was  organized  for  the  purpose  tinuing  the  relationship  is  made  a 

of  preventing  competition,  and  was  misdemeanor,  subject  to  severe  pen- 

an  unlawful  combination.  alties.    The  contract  of  membership 

A  court  of  equity  will  not  restrain  is  therefore  illegal  and  void,  and  no 

an   association  from  suspending  a  rights  can  grow  out  of  it.    Henoe  it 

member  or  expelling  him  therefrom:  comes  to  this:  A  court  of  equity  is 

*'  The  association  of  the  persons  com-  asked  to  assist  the  plaintiffs  in  carry- 

})08ing  the  excliange  is  a  voluntary  ing  out  an  illegal  contract,  so  that 

one.    Their  mutual  rights,  of  what-  they  may  enjoy  its  fruits,  and  to  aid 

ever  nature,  are  contractual.    Any  them  in  maintaining  a  position,  as 

right  which  the  plaintiffs  may  have  members  of  an  organization,  which 

to  membership  is  based  upon,  and  can  be  done  only  by  a  continual  vio- 

grows  out  of,  the  contract  entered  lation  of  the  law.    This  will  not  be 

into  between  them  and  the  exchange,  done.    The  law  will  not  allow  any 

at  the  time  they  became  members  effect  to  an  illegal  contract,  either 

and  signed  the  articles  of  associap  by  enforcing  it,  or  by  aiding  one  to 
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§  948.  Eentneky  —  Trusts  and  combinations.— ^'  If  any  cor- 
poration under  the  laws  of  Kentucky,  or  under  the  laws  of  any 
other  state  or  country,  for  transacting  or  conducting  any  kind 

secure  benefits  aooruing  from  it  If  retained  as  members,  they  would, 
Whenever  it  is  necessary  for  a  plaint-  no  doubt,  in  the  future,  as  in  the 
iff  to  establish  or  rely  upon  an  illegal  past,  not  deny  themselves  the  oppor- 
■contract  as  a  basis  of  his  right  to  tunity  thus  afforded  to  acquire  ille- 
relief,  the  courts  will  not  stop  to  in-  gal  gains.  When  an  association  of 
-quire  into  the  merits  of  the  contro-  this  character  comes  before  a  court 
versy,  but  will  at  once  refuse  to  exer^  of  equity,  it  will  not  stop  to  weed 
cise  their  jurisdiction  in  his  behalf.**  out  the  illegal  growths  which  have 
And  a  little  further  on  the  court  fastened  themselves  upon  it,  and  en- 
continued:  ''A  very  plausible  and  deavor  to  fashion  out  of  it  some- 
ingenious  argument  is  made  by  thing  that  is  entitled  to  judicial 
the  able  counsel  for  plaintiffs,  to  recognition.  It  is  clear  that  an 
the  effect  that  a  denial  of  the  order  or  judgment,  whether  for  the 
relief  prayed  for  will  keep  the  de-  plaintiffs  or  for  the  defendants,  which 
fendants  in  a  position  where  they  the  court  could  render  in  this  case, 
can  enforce  their  illegal  by-laws  would  not  eliminate  from  the  ex- 
against  members,  and  thus  perpetu-  change  the  obnoxious  by-la w&  So 
«te  their  existence  as  an  unlawful  far  as  this  action  is  concerned,  they 
organization;  whereas  the  granting  will  remain  without  change.  The 
of  the  relief  would  be  a  virtual  wip-  organization  itself  will  continue  with 
ing  out  of  such  illegal  by-laws,  and  unimpaired  ability  to  violate  the  law, 
the  exchange,  with  its  members,  and  with  impunity  to  trample  upon 
would  be  left  to  conduct  its  busi-  the  public  interests.  A  membership 
ness  under  valid  and  lawful  rules  therein,  after  the  judgment  of  this 
and  regulations.  It  is  contended  court  is  rendered,  will  be  as  much 
that  the  plaintiffs  should  be  aided  within  the  prohibition  of  the  stat- 
in resisting  the  enforcement  of  the  ute  as  it  was  before  this  action  was 
illegal  rules,  and  the  defendants  commenced.  The  parties  have,  by 
given  to  understand  that  such  regu-  their  voluntary  acts,  created  an  or- 
lations  and  agreements  will  not  be  ganization  which  the  law  condemns, 
recognized  or  upheld  by  the  courta  and  one  with  which  no  man  can  be 
The  argument  is  presented  with  connected  without  being  answerable 
much  force  and  ability;  but,  in  our  to  the  laws  of  the  state  as  a  crimi- 
opinion,  it  ignores  the  vital  facts  in  nal.  Clearly,  the  law  will  not  aid 
this  case,  and  calls  for  an  abandon-  them  under  the  circumstances.  A 
ment  of  well-settled  rules  of  law.  court  of  equity  takes  them  as  it  finds 
We  must  not  lose  sight  of  the  nature  them,  and  as  it  finds  them  it  leaves 
And  object  of  this  action.  The  plaint-  them,  undeserving  of  aid  and  assist- 
iffs'  purpose  is  not  to  wipe  out  illegal  ance  in  a  matter  which  inheres  in, 
by-laws;  it  is  to  prevent  the  wiping  or  grows  out  of,  their  illegal  con- 
out  of  an  unlawful  membership,  tracts.  These  principles,  which,  in 
They  seek  to  avoid  the  enforcement,  our  opinion,  are  of  vital  and  con- 
as  against  them,  of  rules  which,  as  trolling  importance  in  this  case,  re- 
Alleged  in  their  petition,  they  have  quire  an  afiirmance  of  the  judg- 
been  zealous  and  faithful  in  living  ment.*^ 
up  to  and  enforcing  against  other& 
67 
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of  business  ia  this  State,  or  any  partnership,  company,  firm  or 
individual,  or  other  association  of  persons,  shall  create,  estab- 
lish, organize  or  enter  into,  or  become  a  member  of,  or  a  party 
to,  or  in  any  way  interested  in,  any  pool,  trust,  combine,  agree- 
ment, confederation  or  understanding  with  any  other  corpora- 
tion, partnership,  individual  or  person,  or  association  of  persons, 
for  the  purpose  of  regulating  or  controlling  or  fixing  the  price 
of  any  merchandise,  manufactured  articles  or  property  of  any 
kind,  or  shall  enter  into,  become  a  member  of,  or  party  to,  or 
in  any  way  interested  in,  a  pool,  agreement,  contract,  under- 
standing, combination  or  confederation,  having  for  its  object 
the  fixing,  or  in  any  way  limiting,  the  amount  or  quantity  of 
any  article  of  property,  commodity  or  merchandise  to  be  pro- 
duced or  manufactured,  mined,  bought  or  sold,  shall  be  deemed 
guilty  of  the  crime  of  conspiracy."  ^ 

"It  shall  not  be  lawful  for  any  corporation  to  issue  or  to  own^ 
have  or  sell  any  trust  certificates  or  stocks,  or  for  any  corpora- 
tion's agent,  oflBcer  or  employee,  agent  or  director,  or  any  cor- 
poration to  enter  into,  either  verbally  or  in  writing,  any  combi- 
nations, contract,  agreement  or  understanding  with  any  person 
or  persons,  corporation  or  corporations,  or  with  any  director, 
agent  or  officer  thereof,  the  purpose  or  effect  of  which  combina- 
tion, contract,  agreement  or  understanding  would  be  to  place  tho 
management,  control  or  any  part  of  the  business  of  such  com- 
bination or  association,  or  the  manufactured  product  thereof, 
in  the  hands  or  under  the  control,  in  whole  or  in  part,  of  any 
trustee  or  trustees,  or  agents,  or  any  person  whatever,  with  the 
intent,  or  to  have  the  effect,  to  limit,  fix,  establish  or  change  the 
price  of  the  production  or  sale  of  any  article  of  property  or  of 
commerce,  or  to  prevent,  restrict  or  in  any  way  diminish  the 
manufacture  or  output  of  any  such  article  or  property."  * 

1  Act  of  May  20, 1890,  CarroU's  Ky.  §  038;  Iowa,   see  §  940;  Kan.,   see 

Std ts.  1899,  ch.  101,  sea  8915.  §  942;  Mich.,  see  §  957;  Mo.,  see  g  964; 

SubstantiaUy  same  laws:  III,  see  N.  C,  see  §977;  Utah,  see  g998L  Sim- 

§  933;  Ma,  see  §  964    Similar  as  to  ilar  law:  Ohio,  see  §  981. 

parts:  Ark.,  see  g  916;  Iowa,  see  §940;  In  JEtrui  Ins.  Ca  et  aL  ▼.  Com. 

N.C.,see§977;  Tex.,  see  §  991.    Sim-  (1899),  51  a  W.  R.  624,  it  was  held 

ilar  in  intent:  Ma,  see  g  964  See  also  that  the  statute  does  not  apply  to  a 

OkL,  §  983;  Utah,  §  998.  combination  of  insurance  companies 

>Act  May  20;  1890,  Carroirs  Ky.  to  maintain  the  rates  of  insurance^ 

Stata  1899,  ch.  101,  sea  8916.  "It  was  conceded  by  counsel  repre- 

Substantially  same  law:  UL,  see  senting  the  commonwealth^  both  in 
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Contracts,  agreements  and  understandings  in  violation  of  the 
act  are  null  and  void,^  and  purchasers  of  property  or  articles 
from  any  individual,  firm  or  corporation  transacting  business 
contrary  to  the  act  shall  not  be  liable  for  the  purchase  price, 
and  may  plead  the  act  as  a  complete  defense  to  any  suit  for 
such  price.' 

oral  argument  and  brief,  that  this  tides.  Withoat  giving  undue  weight 
proceeding  was  not  instituted  under  to  the  argument  that  the  punctua- 
the  statute,  but  under  the  common  tion  shows  the  word  '  property '  to 
law;  and  a  careful  examination  of  be  qualified  by  the  adjective  <manu- 
the  statute  has  convinced  us  that  it  factured/  it  seems  certain  that  the 
does  not  apply  to  a  case  like  the  one  ejusdem  generis  rule  of  construction 
at  bar.    It  provides  (Ky.  Stats.,  sec.  does   apply,  and  that  property  re- 
8915)  *  that  if  any  corporation  under  ferred  to  in  the  section  was  property 
the  laws  of  Kentucky,  or  under  the  of  the  same  general  class  or  nature 
laws  of  any  other  state  or  country,  as  that  described  previously  by  the 
for  transacting  or  conducting  any  words  *  merchandise  and  manufact- 
kind  of  business  in  this  state,  or  any  ured  article&'    And  while  it  may  be 
partnership,  company,  firm  or  indi-  admitted  that  a  contract,  either  for 
vidual,  or  other  association  of  per-  labor  or  for  indemnity  against  con- 
sons,  shaU  create,  establish,  organize  tingent  loss,  like  an  insurance  Con- 
or enter  into,  or  become  a  member  tract,  when  executed,  becomes  prop- 
of,  or  a  party  to,  or  in  any  way  in-  erty,  because  it  is  then  a  chose  in 
terested  in,  any  pool,  trust,  combine,  action,  the  right  to  enter  into  such 
agreement,  confederation  or  under-  contracts,  which  belongs  to  aU  per- 
standing  with,  any  other   corpora-  sons  capable  of  contracting — as  well 
tion,  partnership,  individual  or  per-  natural  persons  as  artificial  ones  au- 
son,  or  association  of  persons,  for  the  thorized  by  their   organic   law  to 
purpose  of  regulating  or  controlling  make  such  contracts, —  would  hardly 
or  fixing  the  price  of  any  merchan-  be  considered  to  be  included  in  the 
dise,  manufactured  articles  or  prop-  word  '  property,'  unless  that  word 
erty  of  any  kind,  or  shall  enter  into,  were  used  in  a  much  broader  sense 
become  a  member  of,  or  party  to,  or  than  it  is  customarily  used  by  law- 
in  any  way  interested  in,  a  pool,  'yers  or  in  statutea    We  conclude, 
agreement,  contract,  understanding,  therefore,  that  the  word  'property,' 
combination  or  confederation,  hav-  as  used  in  the  statute,  does  not  in- 
ing  for  its  object  the  fixing  or  in  any  elude  the  right  to  enter  into  a  con- 
way  limiting  the  amount  or  quan-  tract  of  insurance,  nor  to  fix  the 
tity  of  any  article  of  property,  com-  terms  upon  which  such  a  contract 
modity  or  merchandise  to  be  pro-  will  be  made."         , 
duced    or     manufactured,    mined,  ^  Compare   laws:   Cal.,  see  §  919; 
bought   or   sold,  shall   be   deemed  111.,  see  §  983;  Iowa,  see  §  9i0;  La., 
guilty  of  the  crime  of  conspiracy,  see  §  951;  Mich.,  see  §  956;  Minn., 
and  punished  therefor  as  provided  see  §  958;  Miss.,  see  g  962;  Ma,  see 
in  the  subsequent  sections  of  this  §964;  New  Mex.,  see  ^975;  Ohio,  see 
act'    The  language  used  would  in-  §  981;  Tenn.,  §  989;  Utah,  see  §  99a 
dicate  that  the  statute  was  intended  2  Act  May  20,  1890,  Carroll's  Ky. 
to  prevent  pools  and  trusts  forming  Stats.  1899,  ch.  101,  sec.  3918. 
for  the  purpose  of  fixing  the  price  of  Compare  laws:  111.,  see  §  993;  Iowa, 
xnerchaiidise  and  manufactured  ar-  see  §  940;  Kan.,  see  §  942;  Ma,  see 
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Any  Kentucky  corporation  found  guilty  of  violating  any  pro- 
vision of  the  act  forfeits  its  charter,  and  the  conviction  in  any 
court  of  competent  jurisdiction  shall  have  the  effect  of  forfeit- 
ing the  charter  without  any  further  proceedings.^ 

It  is  made  the  duty  of  judges  to  give  the  provisions  of  the 
act  in  their  charge  to  the  grand  juries  at  each  term  of  court.' 

§  949. Strikes  — Liabilities  of  cities  for  damages.— 

"If,  within  any  city,  any  church,  convent,  chapel,  dwelling-house, 
or  house  used  or  designated  for  the  transaction  of  lawful  busi- 
ness, or  ship  or  shipyard,  boat  or  vessel,  or  railroad,  or  prop- 
erty of  any  kind  belonging  to  any  street  or  other  railroad  com- 
pany, or  any  article  of  personal  property,  shall  be  injured  or 
destroyed,  or  if  any  property  therein  or  thereon  shall  be  taken 
away  or  injured  by  any  riotous  or  tumultuous  assemblage  of 
people,  the  f^U  amount  of  the  damages  so  done  shall  be  recov- 
erable by  the  person  injured  by  action  against  the  city  if  the 
authorities  thereof  have  the  ability  of  themselves  or  with  the 
aid  of  their  own  citizens  to  prevent  such  damage ;  but  no  such 
liability  shall  be  incurred  by  such  city  unless  the  authorities 
thereof  shall  have  had  notice  or  good  reason  to  believe  that 
such  riot  or  tumultuous  assemblage  was  about  to  take  place,  or, 
having  taken  place,  shall  have  had  notice  of  the  sa.me  in  time  to 
prevent  said  injury  or  destruction,  either  by  their  own  force 
or  by  the  aid  of  the  citizens  of  such  city.  "No  person  shall 
maintain  such  action  who  shall  have  unlawfully  contributed 
by  word  or  deed  toward  exciting  or  inflaming  such  tumult  or 
riot,  or  who  shall  have  failed  to  do  what  he  reasonably  could 
toward  preventing,  allaying  or  suppressing  it." » 


§064;  Neb.,  see  i^ 070;  OkL,8ee§083; 
Tenn.,  see  §  080;  Tex.,  see  g  001. 

1  Act  May  20,  1800,  CarroU's  Ky. 
Stata  1800,  ch.  101,  sea  SOia 

Compare  laws:  Ark.,  see  §  016;  Fla., 
see  §  025;  Oa.,  see  §  020;  IncL,  see 
§  037;  Iowa,  see  §  040;  Kan.,  see 
§  043;  La.,  see  §  051;  Mich.,  see  §  056; 
Minn.,  see  §  058;  Miss.,  see  §  062;  Mo., 
see  g  064;  Mont,  see  g  067;  Neb.,  see 
g  070;  N.  a,  see  g  077;  N.  Dak.,  see 
g  078;  Ohio^  see  g  081;  OkL,  see  g  083; 
a  a,  see  g  086;  Tenn.,  see  g  080;  Tex., 
see  g  000;  Utah,  see  g  008;  Wi&,  see 

giooa 


»Act  May  20,  1800,  Carroirs  Ky. 
Stats.  1800,  ch.  101,  sea  d02a 

Compare  laws:  Ala.,  see  §  014; 
Miss.,  see  g  062;  N.  Dak.,  see  g  078; 
Tenn.,  see  g  08a 

Union  labels. —  Protection  is  ex- 
tended for  the  adoption  of  labels, 
trade-marks,  trade-names,  brands,  de- 
vices by  unions  and  associations  of 
workingmen  or  workingwomen.  See 
sees.  4740-4755,  same  compilation. 

<  Sec.  8,  ch.  1,  Barbour  &  Carroll 
Stats.  1804 
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§  950.  Loaislana  —  Constitntional  provisions. — It  shall  be 
unlawful  for  persons  or  corporations,  or  their  legal  representa- 
tives, to  combine  or  conspire  together,  or  to  unite  or  pool  their 
interests,  for  the  purpose  of  forcing  up  or  down  the  price  of 
any  agricultural  product  or  article  of  necessity  for  speculative 
purposes,  and  the  legislature  shall  pass  laws  to  suppress  it.^ 

§  951.  Trusts  and  combinations. —  ^^  Every  contract,  com- 
bination in  the  form  of  trust,  or  conspiracy  in  restraint  of 
trade  or  commerce,  or  to  fix  or  limit  the  amount  or  quantity 
of  any  article,  commodity  or  merchandise  to  be  manufactured, 
mined,  produced  or  sold  in  this  State,  is  hereby  declared  illegal. 

"Every  person  who  shall  make  any  such  contract,  or  engage 
in  any  such  combination  or  conspiracy,  shall  be  deemed  guilty 
of  a  misdemeanor,  and  on  conviction  thereof  shall  be  punished 
by  fine  not  exceeding  $5,000,  or  by  imprisonment  not  exceed- 
ing one  year,  or  by  both  of  said  punishments,  in  the  discretion 
of  the  court. 

"  Every  person  who  shall  monopolize,  or  attempt  to  monopo- 
lize, or  combine  or  conspire  with  any  other  person  or  persons 
to  monopolize,  any  part  of  the  trade  or  commerce  within  the 
limits  of  this  State  shall  be  deemed  guilty  of  a  misdemeanor, 
and  on  conviction  thereof  shall  be  punished  by  fine  not  ex- 
ceeding $5,000,  or  by  imprisonment  not  exceeding  one  year, 
or  by  both  said  punishments,  in  the  discretion  of  the  court."  ^ 

Two  years  later '  another  act  of  Louisiana  was  passed  pro- 
viding that:  "It  shall  be  unlawful  for  any  individual,  firm, 
company,  corporation  or  association  to  enter  into,  continue  or 
maintain  any  combination,  agreement  or  arrangement  of  any 
kind,  expressed  or  implied,  with  any  other  individual,  firm, 
company,  association  or  corporation  for  any  of  the  following 
purposes:  First,  to  create  or  carry  out  restrictions  in  trade. 
Second,  to  limit  or  reduce  the  production,  or  increase  or  reduce 
the  price,  of  merchandise,  produce  or  commodities.  Third,  to 
prevent  competition  in  manufacture,  making,  transportation, 
sale  or  purchase  of  merchandise,  produce  or  commodities. 
Fourth,  to  fix  at  any  standard  or  figure,  whereby  its  price 

1  Const  La.,  art  19a  ^  Act  00  of  1892,  Rev.  Laws  of  La. 

2  Act  Se,  Laws  of  1890.    See  also    (Wolff)  1897,  pi  205. 
Louisiana  Revised  Laws  (Wolff)  1897, 

pi  204 
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shall  be  in  any  manner  controlled  or  established,  any  article 
of  merchandise,  produce,  commodity  or  commerce  intended 
for  consumption  in  this  State.  Fifth,  to  make  or  enter  into  or 
execute  or  carry  out  any  contract,  obligation  or  agreement  of 
any  kind  or  description  by  which  they  shall  bind  or  have  bound 
themselves  not  to  sell,  dispose  of  or  transport  any  article  or 
commodity,  or  article  of  trade,  use,  merchandise  commerce  or 
consumption  below  a  common  standard  figure,  or  by  which 
they  shall  agree  in  any  manner  to  keep  the  price  of  such  arti- 
cle at  a  fixed  or  graduated  figure,  or  by  which  they  shall  in 
any  manner  establish  or  settle  the  price  of  any  article  or  com- 
modity or  transportation  between  them,  or  themselves  and 
others,  to  preclude  a  free  and  unrestricted  competition  among 
themselves  or  others  in  the  sale  or  transportation  of  any  such 
article  or  commodity,  or  by  which  they  shall  agree  to  pool, 
combine  or  unite  any  interest  they  may  have  in  connection 
with  the  sale  or  transportation  of  any  such  article  or  com- 
modity that  its  price  might  in  any  manner  be  affected."  * 

Any  Louisiana  corporation  convicted  of  violating  the  provis- 
ions of  this  act  shall  forfeit  its  charter,  and  it  is  made  the  duty 
of  the  attorney-general,  of  his  own  motion,  to  institute  proceed- 
ings in  the  name  of  the  state  to  forfeit  the  franchise  of  such 
corporation.' 

Corporations  organized  under  the  laws  of  other  states  or  for- 
eign countries  convicted  of  violating  the  provisions  of  the  act 
are  denied  the  right  to  do  business  within  the  state.' 

"Any  violation  of  either  or  all  the  provisions  of  the  act  shall 
be  and  is  hereby  declared  a  conspiracy  against  trade,  and  any 
person  who  may  be  or  may  become  engaged  in  any  such  con- 
spiracy or  take  part  therein,  or  aid  or  advise  in  its  commission, 
or  who  shall,  as  principal,  manager,  director  or  agent,  know- 
ingly carry  out  any  of  the  stipulations,  purposes,  prices,  rates, 

1  Compare  laws:    IlL,  see  §  088;  Minn.,  see  §  958;  Mis&,  see  §  962;  Ma, 

Kan.,  see  g  948;    Mich.,  see  §  957;  see  §  964;  Mont,  see  §  967;  Neh.,  see 

Ohio,  see  §  981;  Neh.,  see  §  970;  Tex.,  §  970;  N.  C,  see  §  977;  N.  Dak.,  see 

see  §  990;  Miss.,  see  g  962.  §  978;  Ohio,  see  §  981;  OkL,  see  §988; 

>Sec.  a  a  C., see  § 986;  Tenn.,  see  §  989;  Tex., 

Compare  laws:   Ark.,  see  §  916;  see  §  990;  Utah,  see  g  998;  Wi&,  see 

Fla.,  see  g  925;  G&,  see  §  929;  Ind.,  g  1002. 

see  g  987;  Iowa,  see  §  940;  Kan.,  see  'Seo.  a 
g  943;  Ky.,  see  g  948;  Mich.,  see g  956; 
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or  orders  thereunder  or  in  parsnance  thereof,  shall  be  pun- 
ished by  fine  not  less  than  $100  nor  more  than  $1,000,  and  by 
imprisonment  in  the  penitentiary  not  less  than  six  months 
nor  more  than  one  year,  or  by  either  such  fine  and  imprison- 
ment in  the  discretion  of  the  court.  It  shall  be  the  duty 
of  the  District  Attorneys  in  their  respective  jurisdictions  and 
the  Attorney-General  to  enforce  this  provision,  and  any  Dis- 
trict Attorney  of  any  parish  securing  conviction  under  this 
provision  shall  be  entitled  to  such'  fee  or  salary  as  by  law  he 
is  allowed  for  such  prosecution." 

^'  In  any  indictment  for  an  offense  named  in  the  act  it  is  suf- 
ficient to  state  the  purposes  or  effects  of  the  trust  or  combina- 
tion and  that  the  accused  was  a  member  of,  acted  with  or  in 
pursuance  of  it,  without  giving  its  name  or  description,  or 
how,  when  or  where  it  was  created ;  provided,  that  no  contract 
or  agreement  or  arrangement  which  does  not  include,  or  which 
cannot  be  held  to  include,  a  stipulation  between  the  parties  to 
share  in  the  profits  of  any  such  contract,  agreement  or  ar- 
rangement, or  which  contract,  agreement  or  arrangement  does 
not  provide  for  or  does  not  contemplate  a  profit  or  pool  to  be 
divided  between  the  parties  to  such  contract,  agreement  or  ar- 
rangement, shall  be  held  or  construed  to  be  in  violation  of  the 
provisions  of  this  act."  * 

"  That  in  prosecutions  it  shall  not  be  necessary  to  prove  who 
constitute  all  the  members  belonging  to  the  trust  or  combina- 
tion."« 

"  Any  contract  or  agreement  in  violation  of  the  provisions  of 
the  act  shall  be  absolutely  void."  • 

"  That  the  provisions  of  the  act  shall  not  apply  to  agricultural 
products  or  live-stock  while  in  the  hands  of  the  producer  or 
raiser;^  nor  be  construed  as  to  affect  any  combination  or  con- 

1  SubetantiaUy   same:  Mich.,  see  §  958;  Miss.,  see  §  962;  Ma,  see  g  964; 

§  957;  N.  C,  Beeg977;  Ohio^ see  § 981.  N.  Mex.,  see  §  975;  Ohio,  see  §  981; 

3Sea  6.  Tenn.,  see  §  989;  Utah,  see  §  99a 

Substantially  same:  HI,  see  §  988;  <  Same  law:  IlL,  see  §  983;  Mich., 

Mich.,  see  §  957;  N.  C,  see  §  977;  Neb.,  see   §  956.    Same   law   with  word 

see  §  970;  Ohio^  see  §  961.  ''possession "  substituted  for  word 

^Seaa  "hands:*'  Ind.,  see  §  987;  Qa.,  see 

(Compare  laws;  CaL,  see  §  919;  HL,  §  929;  Tenn.,  see  g  989.  Compare  law: 

fiee  §  038;  Iowa»  see  g  940;  Ky.,  see  Miss., see §962;  Mont, see  §967;  N. a, 

%  948;  Mich.,  see  g  956;  Minn.,  see  see  §  977. 
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federation  of  laborers  for  the  purpose  of  increase  of  their 
wages  or  redress  of  grievances."  * 

§  952.  Maioe  —  Trusts  and  combinations. —  ^^  It  shall  be 
unlawful  for  any  firm  or  incorporated  company,  or  any  number 
of  firms  or  incorporated  companies,  or  any  unincorporated  com- 
pany, or  association  of  persons  or  stockholders,  organized  for 
the  purpose  of  manufacturing,  producing,  refining  or  mining 
any  article  or  product  which  enters  into  general  use  and  con- 
sumption by  the  people,  to  form  or  organize  any  trust,  or  to 
enter  into  any  combination  of  firms,  incorporated  or  unincor- 
porated companies,  or  association  of  stockholders,  or  to  dele- 
gate to  any  one  or  more  board  or  boards  of  trustees  or  directors^ 
the  power  to  conduct  and  direct  the  business  of  the  whole 
number  of  firms,  corporations,  companies  or  associations  which 
may  have,  or  which  may  propose  to  form,  a  trust,  combination 
or  association  inconsistent  with  the  provisions  of  this  section 
and  contrary  to  public  policy. 

"No  certificate  of  stock,  or  other  evidence  of  interest,  in 
any  trust,  combination  or  association,  as  named  in  section  1 
of  this  act,  shall  have  legal  recognition  in  any  court  in  thi» 
state,  and  any  deed  to  real  estate  given  by  any  person,  firm  or 
corporation,  for  the  purpose  of  becoming  interested  in  such 
trust,  combination  or  association,  or  any  mortgage  given  by 
the  latter  to  the  seller,  as  well  as  all  certificates  growing  out 
of  such  transaction,  shall  be  void. 

"Any  incorporated  company  now  operating  under  the  laws- 
of  this  state,  and  which  at  the  date  of  the  passage  of  this 
act  may  be  interested  in  any  trust,  combination  or  associa- 
tion named  in  section  1  of  this  act,  or  any  firm,  incorporated 
or  unincorporated  company  or  association  of  persons  or  stock- 
holders, who  shall  enter  into  or  become  interested  in  such 
trast,  combination  or  association,  after  the  passage  of  this- 
act,  shall  be  deemed  guilty  of  a  misdemeanor,  and  be  subject 
to  a  fine  of  not  less  than  five  nor  more  than  ten  thousand  dol- 
lars; provided,  that  nothing  in  this  section  shall  be  so  con- 
strued as  to  apply  to  such  incorporated  companies  as  shall^ 

1  Compare  laws:  Mich.,  see  §  056;  ions,  Knights  of  LAbor,  eta,  is  pro- 

Misa,  see  §  962;  Mont,  see  §  967;  vided  for  in  Act  Na  60  of  the  Acts 

Neb.,  see  g  970;  a  Dak.,  see  §  987.  of  189a 

The  incorporation  of  trades  un- 
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within  ninety  days  from  the  date  of  the  passage  of  this  act^ 
withdraw  from  and  sever  all  connections  with  such  trust,  com- 
bination or  association." ' 

§  953.  Strikes  and  combinations  of  labor. —  ^^ Any  em* 

ployee  of  a  railroad  corporation  who,  in  pursuance  of  an  agree- 
ment or  combination  by  two  or  more  persons  to  do,  or  procure 
to  be  done,  any  act  in  contemplation  or  furtherance  of  a  dis- 
pute between  such  corporation  and  its  employees,  unlawfully 
or  in  violation  of  his  duty  or  contract  stops  or  unnecessarily 
delays  or  abandons,  or  in  any  way  injures,  a  locomotive  or  any 
car  or  train  of  cars  on  the  railway  track  of  such  corporation, 
or  in  any  way  hinders  or  obstructs  the  use  of  any  locomotive, 
car  or  train  of  cars  on  the  railroad  of  such  corporation,  shall 
be  punished  by  fine  not  exceeding  $500,  or  imprisonment  in  th^ 
state  prison  or  in  jail  not  exceeding  one  year. 

"Whoever,  by  any  unlawful  act  or  by  any  wilful  omission 
or  neglect,  obstructs  or  causes  to  be  obstructed  an  engine  or 
carriage  on  any  railroad  or  railway,  or  aids  or  assists  therein ; 
or  whoever,  having  charge  of  any  locomotive  or  carriage  while 
upon  or  in  use  on  any  railway  of  any  railroad  corporation,  wil- 
fully stops,  leaves  or  abandons  the  same,  or  renders  or  aids  or 
assists  in  rendering  the  same  unfit  for  or  incapable  of  immedi- 
ate use,  with  intent  thereby  to  hinder,  delay  or  in  any  man- 
ner to  obstruct  or  injure  the  management  and  operation  of  any 
railroad  or  railway,  or  the  business  of  any  corporation  operat- 
ing or  owning  the  same,  or  of  any  other  corporation  or  per- 
son, and  whoever  aids  or  assists  therein,  shall  be  punished  by 
fine  not  exceeding  |1,000,  or  imprisonment  in  the  state  prison 
or  in  jail  not  exceeding  two  years. 

"Whoever,  having  any  management  of  or  control,  either 
alone  or  with  others,  over  any  railroad  locomotive,  car  or  train 
while  it  is  used  for  the  carriage  of  persons  or  property,  or  is  at 
any  time  guilty  of  gross  carelessness  or  neglect  on,  or  in  rela- 
tion to,  the  management  or  control  thereof;  or  maliciously 
stops  or  delays  the  same,  in  violation  of  the  rules  and  regula- 

1  Ch.  26d,  Public  Laws  of  1889,  ap-  sees.  37  to  48  of  eh.  89,  Rev.  Stat  of 

proved  March  7, 1889.  Maine,  1888:  also  cIl  276  of  the  Acts. 

The  protection   of    union  trade-  of  1898. 
marks  and  labels  is  provided  for  in 
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tions  then  in  force  for  the  operation  thereof;  or  abstracts  there- 
from the  tools  or  appliances  pertaining  thereto,  with  intent 
thereby  maliciously  to  delay  the  same,  shall  be  punished  by  a 
fine  not  exceeding  $1,000,  or  imprisonment  in  the  state  prison 
or  in  jail  not  exceeding  three  years. 

"  Whoever,  alone  or  in  pursuance  or  furtherance  of  any  agree- 
ment or  combination  with  others  to  do,  or  procure  to  be  done, 
any  act  in  contemplation  or  furtherance  of  a  dispute  or  con- 
troversy between  a  gas,  telegraph  or  railroad  corporation  and 
its  employees  or  workmen,  wrongfully  and  without  legal  au- 
thority uses  violence  towards  or  intimidates  any  person  in  any 
way  or  by  any  means,  with  intent  thereby  to  compel  such  per- 
son against  his  will  to  do,  or  abstain  from  doing,  any  act  which 
he  has  a  legal  right  to  do  or  abstain  from  doing ;  or,  on  the 
premises  of  such  corporation,  by  bribery,  or  in  any  manner  or 
by  any  means,  induces  or  endeavors  or  attempts  to  induce  such 
person  to  leave  the  employment  and  service  of  such  corpora- 
tion with  intent  thereby  to  further  the  objects  of  such  com- 
bination or  agreement;  or  in  any  way  interferes  with  such 
person  while  in  the  performance  of  his  duty;  or  threatens  or 
persistently  follows  such  person  in  a  disorderly  manner,  or  in- 
jures or  threatens  to  injure  his  property  with  either  of  said 
intents,  shall  be  punished  by  fine  not  exceeding  $300,  or  im- 
prisonment not  exceeding  three  months. 

"Any  person  in  the  employment  of  a  railroad  corporation 
who,  in  furtherance  of  the  interests  of  either  party  to  a  dis- 
pute between  another  railroad  corporation  and  its  employees, 
refuses  to  aid  in  moving  the  cars  of  such  other  corporation,  or 
trains  in  whole  or  in  part  made  up  of  the  oars  of  such  other 
corporation,  over  the  tracks  of  the  corporation  employing  him; 
or  refuses  to  aid  in  loading  or  discharging  such  cars,  in  viola- 
tion of  his  duty  as  such  employee,  shall  be  punished  by  fine 
not  exceeding  |500,  or  imprisonment  in  the  state  prison  or  in 
jail  not  exceeding  one  year."  * 

§964.  Maryland — Affecting  labor.— ^' An  agreement  or 
combination  by  two  or  more  persons  to  do,  or  procure  to  be 
done,  any  act  in  contemplation  or  furtherance  of  a  trade  dis- 

iRev.  Stata  Maine,  1883,  ch.  128,  p.  800. 
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pute  between  employers  and  workmen,  shall  not  be  indict- 
able as  a  conspiracy,  if  such  act,  committed  by  one  person, 
would  not  be  punishable  as  an  offense;  nothing  in  this  act 
shall  affect  the  act  relating  to  riot,  unlawful  assembly,  breach 
of  the  peace  or  any  offense  against  any  person  or  against  prop- 
erty." 1 

§  955.  Massachusetts  —  Affecting  labor. —  ^^  Seven  or  more 
persons,  who  associate  themselves  together  by  such  an  agree- 
ment in  writing  as  is  described  in  section  3  of  chapter  115  of 
the  Public  Statutes,  with  the  intention  of  forming  a  corpora- 
tion for  the  purpose  of  improving  in  any  lawful  manner  the 
condition  of  any  employees  in  any  one  or  more  lawful  trades 
or  employments,  either  in  respect  to  their  employment,  or  by 
the  promotion  of  education,  temperance,  morality  or  social 
intercourse,  by  the  payment  of  benefits  to  members  when 
sick  or  unemployed,  or  to  persons  dependent  upon  deceased 
members,  or  otherwise,  shall,  upon  complying  with  the  provis- 
ions  of  said  chapter  115  of  the  Public  Statutes  and  of  this  act, 
be  and  remain  a  corporation. 

^^  The  commissioner  of  corporations  shall  not  indorse  his  ap- 
proval upon  the  certificate  of  organization  of  any  corporation 
formed  under  this  act  unless  satisfied  that  the  agreement  of 
association  shows  that  the  purpose  of  such  corporation  is  a 
lawful  one,  nor  unless  satisfied  that  its  by-laws  contain  no  pro- 
vision contrary  to  law;  and  such  commissioner  may  call  for 
the  opinion  of  the  attorney-general  thereon;  nor  shall  such 
commissioner  so  indorse  his  approval  unless  satisfied  that  the 
by-laws  conform  to  the  requirements  of  the  two  following  sec-s 
tions  of  this  act. 

"The  by-laws  of  every  such  corporation  shall  contain  clear 
and  distinct  provisions  in  respect  to  the  following  matters:  the 
manner  of  electing  or  admitting  new  members;  the  manner 
of  expelling  members;  the  officers  of  the  corporation,  with 
their  respective  titles,  duties,  powers  and  terms  of  office;  the 
manner  of  electing  and  removing  such  officers;  the  number  of 

1  Laws  of  Maryland,  1884,  ch.  260.  the  General  Laws  of  188a    The  pro- 
The  incorporation  of  co-operative  tection  of  union  trade-marks  and  la- 
associations,  trades   unions,  eta,  is  bels  is  provided  for  in  oh.  857  of  the 
provided  for  in  art  28  of  the  Code  of  Acts  of  1892, 
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members  required  to  constitute  a  quorum  for  the  transaction 
of  business;  the  manner  of  calling  special  meetings  of  the  cor- 
poration ;  the  manner  of  rescinding  or  amending  by-laws  and 
making  new  ones;  the  purpose  for  which  the  funds  of  the  cor- 
poration shall  be  applicable;  the  purpose  for  which  assessments 
may  be  laid  upon  members;  the  conditions  under  which  a  mem- 
ber or  persons  dependent  on  a  deceased  member  shall  be  enti- 
tled to  benefits,  if  any  are  to  be  given  by  the  corporation;  the 
manner  in  which  a  fine  or  forfeiture  can  be  imposed  upon  a 
member,  if  any  are  to  be  imposed  by  the  corporation;  the  man- 
ner in  which  the  funds  of  the  corporation  are  to  be  held,  de- 
posited or  invested ;  the  manner  in  which  the  accounts  of  the 
treasurer  are  to  be  periodically  audited;  and  the  manner  of 
voting  upon  shares  of  stock,  if  any  capital  stock  is  to  be  issued 
by  the  corporation." ' 

"  Any  person  or  corporation,  or  agent  or  officer  on  behalf 
*  of  such  person  or  corporation,  who  shall  hereafter  coerce  or 
compel  any  person  or  persons  to  enter  into  an  agreement, 
either  written  or  verbal,  not  to  join  or  become,  or  continue  to 
remain,  a  member  of  any  labor  organization,  as  a  condition  of 
such  person  or  persons  securing  employment  or  continuing  in 
the  employment  of  any  such  person  or  corporation,  shall  be 
punished  by  a  fine  of  not  more  than  |100;  but  no  organiza- 
tion shall  be  considered  to  be  a  labor  organization,  within  the 
meaning  of  this  act,  whose  officers,  agents  or  members  seek^ 
directly  or  indirectly,  to  accomplish  its  objects  and  purposes  by 
intimidation  or  force,  or  other  unlawful  means."  * 

^^  No  person  shall,  by  intimidation  or  force,  prevent  or  seek 
to  prevent  a  person  from  entering  into  or  continuing  in  the 
employment  of  any  person  or  corporation. 

"No  person  or  corporation,  or  agent  or  officer  on  behalf  of 
any  person  or  corporation,  shall  coerce  or  compel  any  person 
or  persons  into  an  agreement,  either  written  or  verbal,  not  to 
join  or  become  a  member  of  any  labor  organization,  as  a  con- 
dition of  such  person  or  persons  securing  employment  or 

1  Gfa.  134,  Sup.  to  Public  Laws  of  by  Act  of  May  26, 1804  See  Sup.  to 
Haas.,  188^1888,  Act  approTed  ICaich  Public  Laws  of  Masa  (1889-95),  ch& 
14»  188a  880,  437. 

2  Act  of  May  81, 1803,  as  amended 
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continuing  in  the  employment  of  any  such  person  or  corpora- 
tion." 1 

§  956.  Michigan  —  Trusts  and  combinations. —  ^^  All  con- 
tracts, agreements,  understandings  and  combinations  made, 
entered  into,  or  knowingly  assented  to,  by  and  between  any 
parties  capable  of  making  a  contract  or  agreement  which  would 
be  valid  at  law  or  in  equity,  the  purpose  or  object  or  intent  of 
which  shall  be  to  limit,  control  or  in  any  manner  to  restrict 
or  regulate  the  amount  of  production  or  the  quantity  of  any 
article  or  commodity  to  be  raised  or  produced  by  mining,  man- 
ufacture, agriculture  or  any  other  branch  of  business  or  labor, 
or  to  enhance,  control  or  regulate  the  market  price  thereof,  or 
in  any  manner  to  prevent  or  restrict  free  competition  in  the 
production  or  sale  of  any  such  article  or  commodity,  shall  be 
utterly  illegal  and  void,  and  every  such  contract,  agreement, 
understanding  and  combination  shall  constitute  a  criminal  con- 
spiracy. And  every  person  who,  for  himself  personally,  or  as 
a  member  or  in  the  name  of  a  partnership,  or  as  a  member, 
agent  or  officer  of  a  corporation,  or  of  any  association  for  busi- 
ness purposes  of  any  kind,  who  shall  enter  into  or  knowingly 
oonsent  to  any  such  void  and  illegal  contract,  agreement,  un- 
derstanding or  combination,  shall  be  deemed  a  party  to  such 
conspiracy.  And  all  parties  so  offending  shall,  on  conviction 
thereof,  be  punished  by  fine  of  not  less  than  $50  nor  more 
than  $300,  or  by  imprisonment  in  the  county  jail  not  more 
than  six  months,  or  by  both  such  fine  and  imprisonment,  at 
the  discretion  of  the  court.^  Prosecutions  may  be  instituted 
in  any  county  where  any  of  the  conspirators  become  parties 
to  a  conspiracy,  or  in  which  any  one  of  the  conspirators  shall 
reside." 

It  is  expressly  provided  that  this  act  shall  not  in  any  man- 
ner invalidate  or  affect  contracts  for  what  is  known  and  rec- 
ognized at  common  law  and  in  equity  as  contracts  for  the 
^'  good- will  of  a  trade  or  business,"  and  all  such  contracts  are 

1  See  Sup.  to  Pub.  Stata  of  Mass,  <  Similar  laws:  Ga.,  see  §  929;  Ind, 

(1889-95),  oh.  50a  see  ^  937;  Kan.»  see  §  942;  Minn.,  see 

The   protection   of   union   trade-  §  958;  Ma,  see  §  962;  N.  Dak.,  see 

marks  and  labels  is  provided  for  in  §  978;  S.  C,  see  §  986;  Tenn.,  see 

oh.  462,  Acts  of  1895.  §  989. 
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left  to  be  governed  by  the  rules  recognized  at  common  law  and 
in  equity.^ 

Contracts  in  violation  of  the  act  are  declared  void  whether 
made  within  or  without  the  state.^ 

"  The  carrying  into  effect,  in  whole  or  in  part,  of  any  such 
illegal  contract,  agreement,  understanding  or  combination  as 
mentioned  in  the  first  section  of  this  act,  and  every  act  which 
shall  be  done  for  that  purpose  by  any  of  the  parties  or  through 
their  agency  or  the  agency  of  any  one  of  them,  shall  constitute 
a  misdemeanor."  * 

"  Any  corporation  now  or  hereafter  organized  under  the  laws 
of  this  state,  which  shall  enter  into  any  contract,  agreement, 
understanding  or  combination  declared  illegal  and  criminal  by 
the  first  section  of  this  act,  or  shall  do  any  act  towards  or  for 
the  purpose  of  carrying  the  same  into  effect  in  whole  or  in 
part,  and  who  shall  not,  within  thirty  days  from  the  time  wheik 
this  act  shall  take  effect,  withdraw  its  assent  thereto  and  re- 
pudiate the  same  and  file  in  the  office  of  the  secretary  of  state 
such  refusal  and  repudiation  under  its  corporate  seal,  shall  for- 
feit its  charter  and  all  its  rights  and  franchises  thereunder."  * 

It  is  made  the  duty  of  the  attorney-general,  upon  his  own 
motion  upon  the  relation  of  any  private  person,  "  whenever  he 
shall  have  good  reasons  to  believe  that  the  same  can  be  estab- 
lished by  proof,  to  file  an  information  in  the  nature  of  a  qua 
warranto  against  any  corporation  offending  against  any  of  the 
provisions  of  this  act;  and  thereupon  the  same  proceedings 
shall  be  had  as  provided  "  for  proceedings  by  information  in 
the  nature  of  qtu>  warranto^ 

1  Compiled  Laws  MIoIl  1897,  sec.  Compare  laws:   Ark.,  see  §  916; 

11377.    See  Laws  CaL,  §  9ia  Fla.,  see  §  92o;  Ga.,  see  §  929;  Ind, 

3  Compiled  Laws  Mich.  1897,  sec.  see  §  937;  Iowa,  see  §  940;  Kan.,  see 

1187a  §  943;  Ky.,  see  §  948;  La.,  see  §  951; 

Compare  laws:  CaL,  see§919;  IlL,  Mich.,  see  §  956;  MimL,  see  §  958; 

see  g  938;  Iowa,  see  §  940;  Ky.,  see  Miss.,  see  §962;  Ma,  see  §964;  Mont, 

§  948;  La.,  see  §  951;  Minn.,  see  §  958;  see  §  967;  Neb.,  see  §  970;  N.  C,  see 

Miss.,  see  §  962;  Ma,  see  §  964:  New  §  977;  N.  Dak.,  see  §  978;  Ohio,  see 

Mex.,  see  §  975;  Ohio,  see§981;  Tenn.,  §  981;  OkL,  see  §  988;  a  a,  see  §986; 

see  §  989;  Utah,  see  §  99a  Tenn.,  see  §  989;  Tex.,  see  §  990; 

'Compiled  laws  Mich.  1897,  sea  Utah,  see  §  998;  Wi&,  see  §  1002. 

11379.                                                   .  <»  Compiled  Laws  Mich.  1897,  sea 

« Compiled  Laws  Mioh.  1897,  sea  11381. 
1138a 
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"  The  provisions  of  this  act  shall  not  apply  to  agricultural 
products  or  live-stock  while  in  the  hands  of  the  producer  or 
raiser,^  nor  to  the  services  of  laborers  or  artisans  who  are  formed 
into  societies  or  organizations  for  the  benefit  and  protection  of 
their  members."  * 

§  957.  A  later  legislature  passed  a  comprehensive  act  relat- 
ing to  trusts,  monopolies  and  combinations,'  which  provided : 

^^  That  a  trust  is  a  combination  of  capital,  skill  or  arts  by  two 
or  more  persons,  firms,  partnerships,  corporations  or  associa- 
tions of  persons,  or  of  any  two  or  more  of  them,  for  either,  any 
or  all  of  the  following  purposes: 

"  1.  To  create  or  carry  out  restrictions  in  trade  or  commerce. 

"  2.  To  limit  or  reduce  the  production,  or  increase  or  reduce 
the  price,  of  merchandise  or  any  commodity. 

"  3.  To  prevent  competition  in  manufacturing,  making,  trans- 

1  Same  law:  111,866  §988;  La.,  see  instance  would,  in  my  opinion,  be 

g  051.   Same  law  with  word  *'  posses-  justified  in  declaring  it  void.    For 

sion"  substituted  for  word  "hands:"  the  reasons  thus  briefly  stated,  my 

Ind.,  see  g  937;  Oa.,  see  §  929;  Tenn.,  conclusion  is   that  the   agreement 

see  §  989.    Ck>mpare  law:  Mont,  see  upon  which  the  defendants  found 

§  967;  Miss.,  see  §  962;   N.  C,  see  their  supposed  rights  was  not  au- 

§977.  .  thorized  by  the  laws  of  Michigan, 

3  Compiled  Laws  Mich.  1897,  sea  and  is  therefore  void.    It  is  unneces' 

11382.  sary,  therefore,  to  pass  upon  other 

Compare    laws:    La.,  see  §  951 ;  grounds  upon  which  the  agreement 

Mont,  see  §  967;  Miss.,  see  §  962;  is  alleged  to  be  invalid." 
Neb.,  see  §  970;  &  Dak.,  §  987.  »See  Public  Acts,  Na  255  of  the 

In  Merz  Capsule  Ca  v.  United  session  of  1899.  The  title  of  this  act 
States  Capsule  Ca  et  aL  (1895),  67  is  as  follows:  ''An  Act  to  prevent 
Fed.  R  414,  referred  to  at  length  in  trusts,  monopolies  and  combinations 
sections  555,  616  and  646,  the  district  of  capital,  skill  or  arts  to  create  or 
court  had  occasion  to  refer  to  this  carry  out  restriction  in  trade  or  corn- 
act,  holding  that  certain  cx>i!Qbina-  merce;  to  limit  or  reduce  the  produc- 
tion of  capsule  companies  were  ille-  tion,  or  increase  or  reduce  the  price, 
gal  under  it  The  court  also  said: ''It  of  merchandise  or  any  commodity; 
was  strenuously  argued  before  me  to  prevent  competition  in  man  uf act- 
by  counsel  for  defendants  that  this  uring,  making,  transportation,  sale- 
statute  is  unconstitutional  and  void,  or  purchase  of  merchandise,  produce 
in  that  it  is  class  legislation,  or  any  commodity;  to  fix  at  any 
Whether  or  not  this  contention  is  standard  or  figure,  whereby  its  price 
well  founded  I  do  not  now  under-  to  the  public  or  consumer  shall  be 
take  to  decida  It  may  be  admitted  in  any  manner  controlled  or  estab- 
that  there  is  fair  ground  for  doubt  lished,  any  article  or  commodity  of 
of  the  validity  of  this  statute;  but  merchandise,  produce  or  commerce 
its  invalidity  is  not  so  clear  and  free  intended  for  sale,  barter,  use  or  con- 
from  doubt  as  that  a  court  of  first  sumption." 
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« 

portation,  sale  or  purchase  of  merchandise,  produce  or  any  com- 
modity. 

"  4.  To  fix  at  any  standard  or  figure,  whereby  its  price  to  the 
public  or  consumer  shall  be  in  any  manner  controlled  or  estab- 
lished, any  article  or  commodity  of  merchandise,  produce  or 
commerce  intended  for  sale,  barter,  use  or  consumption  in  this 
State. 

"  5.  It  shaU  hereafter  be  unlawful  for  two  or  more  persons, 
firms,  partnerships,  corporations  or  associations  of  persons,  or 
of  any  two  or  more  of  them,  to  make  or  enter  into  or  execute 
■or  carry  out  any  contracts,  obligations  or  agreements  of  any 
kind  or  description,  by  which  they  shall  bind  or  have  bound 
themselves  not  to  sell,  dispose  of  or  transport  any  article  or 
any  commodity  or  any  article  of  trade,  use,  merchandise,  com- 
merce or  consumption  below  a  common  standard  figure  or  fixed 
value,  or  by  which  they  shall  agree  in  any  manner  to  keep  the 
price  of  such  article,  commodity  or  transportation  at  a  fixed  or 
graduated  figure,  or  by  which  they  shall  in  any  manner  estab- 
lish or  settle  the  price  of  any  article,  commodity  or  transpor- 
tation between  them  or  themselves  and  others,  so  as  to  directly 
or  indirectly  preclude  a  free  and  unrestricted  competition  among 
themselves,  or  any  purchasers  or  consumers,  in  the  sale  or  trans- 
portation of  any  such  article  or  commodity,  or  by  which  they 
shall  agree  to  pool,  combine  or  directly  or  indirectly  unite  any 
interests  that  they  may  have  connected  with  the  sale  or  trans- 
portation of  any  such  article  or  commodity,  that  its  price  might 
in  any  manner  be  affected.  Every  such  trust  as  is  defined  herein 
is  declared  to  be  unlawfyil,  against  public  policy  and  void."  * 

It  is  made  the  duty  of  the  attorney-general  or  prosecuting 
attorney  of  the  proper  county  to  institute  suits  orqiw  warranto 
proceedings  for  any  violation  of  the  act,  and  to  begin  suit  for 
the  forfeiture  of  the  charter  of  any  corporation  violating  the 
act.  Corporations  of  other  states  ajid  foreign  countries  violat- 
ing the  act  shall  be  denied  the  right  to  do  business  in  the  state. 

Any  violation  of  the  act  is  *^  declared  a  conspiracy  against 
trade,  and  any  person  who  may  become  engaged  in  any  such 
conspiracy  or  take  part  therein,  or  aid  or  advise  in  its  commis- 
sion, or  who  shall,  as  principal,  manager,  director,  agent,  serv- 

1  Similar  laws:  HL,  see  §  938;  Kan.,  g  981 ;  Tex.,  see  g  990.  See  also  La., 
see  §  943;  Nelx,  see  g  970;  Ohio,  see    g  951;  Mis&,  §  96a 
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ant  or  employer,  or  in  any  other  capacity,  knowingly  carry  out 
any  of  the  stipulations,  purposes,  prices,  rates,  or  furnish  any 
information  to  assist  in  carrying  out  such  purposes,  or  orders 
thereunder  or  in  pursuance  thereof,  shall  be  punished  by  a  fine 
of  not  less  than  $50  nor  more  than  |5,000,  or  be  imprisoned  not 
less  than  six  months  nor  more  than  one  year,  or  by  both  such 
fine  and  imprisonment.  Each  day's  violation  of  this  provision 
shall  constitute  a  separate  offense." 

'^  In  any  indictment  for  any  offense  named  in  this  act,  it  is 
sufficient  to  state  the  purpose  or  effects  of  the  trust  or  combina- 
tion, and  that  the  accused  is  a  member  of,  acted  with  or  in  pur- 
suance of  it,  or  aided  or  assisted  in  carrying  out  its  purposes, 
without  giving  its  name  or  description,  or  how,  when  and  where 
it  was  created."  ^ 

^^In  prosecutions  under  this  act  it  shall  be  sufficient  to  prove 
that  a  trust  or  combination,  as  defined  herein,  exists,  and  that 
the  defendant  belonged  to  it,  or  acted  for  or  in  connection  with 
it,  without  proving  all  the  members  belonging  to  it,  or  proving 
or  producing  any  article  of  agreement,  or  any  written  instru- 
ment on  which  it  may  have  been  based;  or  that  it  was  evi- 
denced by  any  written  instrument  at  all.  The  character  of  the 
trust  or  combination  alleged  may  be  established  by  proof  of  its 
general  reputation  as  such."  * 

"  Each  and  every  firm,  person,  partnership,  corporation  or 
association  of  persons,  who  shall  in  any  manner  violate  any  of 
the  provisions  of  the  act,  shaU  for  each  and  every  day  that  such 
violations  shall  be  committed  or  continued,  after  due  notice 
given  by  the  attorney-general  or  any  prosecuting  attorney,  for- 
feit and  pay  the  sum  of  $50,  which  may  be  recovered  in  the 
name  of  the  state,  in  any  county  where  the  offense  is  committed, 
or  where  either  of  the  offenders  reside." 
.    Agreements  in  violation  of  the  act  are  absolutely  void.' 

It  is  made  unlawful  '^  for  any  person,  partnership,  association 
or  corporation,  or  any  agent  thereof,  to  issue  or  to  own  trust 

1  Substantially  same  laws:  La.,  'Similarlaws:  IlL,8ee§98d;  Kan., 
see  §  951;  N.  C,  see  §  977;  Ohio^  see  see  §  943;  Nelx,  see  §  970;  Ohio,  see 
§  961.  g  961;  Tez.,  see  §  99a    See  also  La.» 

3  Compare  laws:  lU.,  see  §  933;  La.,    §  951;  Miss.,  §  96% 
see  §  951;  Neb.,  see  §  970;  N.  Q,  see 
g  977;  Ohio,  see  g  981. 
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certificates,  or  for  any  person,  partnership,  association  op  cor- 
poration, agent,  officer  or  employee,  or  the  directors  or  stock- 
holders of  any  corporation,  to  enter  into  any  combination, 
contract  or  agreement  with  any  person  or  persons,  corporation 
or  corporations,  or  with  any  stockholder  or  director  thereof, 
^the  purpose  and  effect  of  which  combination,  contract  or  agree- 
ment shall  be  to  place  the  management  or  control  of  such  com- 
bination or  combinations,  or  the  manufactured  product  thereof, 
in  the  hands  of  any  trustee  or  trustees  with  the  intent  to  limit 
or  fix  the  price  or  lessen  the  production  and  sale  of  any  arti- 
cle of  commerce,  use  or  consumption,  or  to  prevent,  restrict  or 
diminish  the  manufacture  or  output  of  any  such  article,  and 
any  person,  partnership,  association  or  corporation  that  shall 
enter  into  any  such  combination,  contract  or  agreement  for  the 
purpose  aforesaid  shall  be  deemed  guilty  of  a  misdemeanor, 
and  on  conviction  thereof  shall  be  punished  by  a  fine  not  less 
than  $50  nor  more  than  §1,000."  * 

In  addition  to  the  criminal  and  civil  penalties,  any  person 
injured  in  his  business  or  "  property  by  any  other  person  or  cor- 
poration, or  association  or  partnership,  by  reason  of  anything 
forbidden  or  declared  to  be  unlawful  by  this  act,  may  sue  there- 
for in  any  court  having  jurisdiction  thereof  in  the  county  where 
the  defendant  resides  or  is  found,  or  any  agent  resides  or  is 
found,  or  where  service  may  be  obtained,  without  respect  to 
the  amount  in  controversy,  and  to  recover  twofold  the  dam- 
ages by  him  sustained,  and  the  costs  of  suit.  Whenever  it  shall 
appear  to  the  court,  before  which  any  proceedings  under  this 
act  may  be  pending,  that  the  ends  of  justice  require  that  other 
parties  shall  be  brought  before  the  court,  the  court  may  cause 
them  to  be  made  parties  defendant  and  summoned,  whether  they 
reside  in  the  county  where  such  action  is  pending  or  not."* 

iSame  law:  Oliio,  see  §  981.    Sub-  see  §  989;  &  Dak,  see  §  967;  Utah, 

stantiaUy  same:  III,  see  §  933:  Iowa,  see  §  998. 

see  g  940;  Kan.»  see  §  942;  Ky.,  see       For  laws  providing  for  the  incor- 

g  948;  Ma,  see  §  964;  N.  G.,  see  §  977;  poration  and  management  of  me- 

Utah,  see  §  998.  chanics'  and  workingmen*s  associa- 

s Compare  laws:    Qvl,  see  §  929;  tions,  seech.  204^  Compiled  Laws  of 

Ind.,  see  §  987;  Kan.,  see  §  942;  Miss.,  Mich.  1897.    For  laws  providing  for 

see  g  962;  Ma,  see  §  964;  N.  Dak.,  see  the  organization  and  incorporation 

§  978;  Neb.,  see  §970;  Ohio,  see  g  981;  of  builders'  and  traders*  exchanges, 

OkL,  see  §  983;  a  C,  see  §  986;  Tenn.,  see  oh.  208,  Compiled  Laws  of  Mich. 
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§  958.  Minnesota  —  Trusts  and  combinations. — ^^Any  con- 
tract, agreement,  arrangement  or  conspiracy,  or  any  combina- 
tion in  the  form  of  a  trust,  or  otherwise,  hereafter  entered  inta 
which  is  in  restraint  of  trade  or  commerce  within  this  state,  or 
in  restraint  of  trade  or  commerce  between  any  of  the  people 
of  this  state  and  any  of  the  people  of  any  other  state  or  country, 
or  which  limits  or  tends  to  limit  or  control  the  supply  of  any 
article,  commodity  or  utility,  or  the  articles  which  enter  into 
the  manufacture  of  any  article  or  (of)  utility,  or  which  regu- 
lates, limits  X)r  controls  or  raises  or  tends  to  regulate,  limit, 
control  or  raise  the  market  price  of  any  article,  commodity  or 
utility,  or  tends  to  limit  or  regulate  the  production  of  any  such 
article,  commodity  or  utility,  or  in  any  manner  destroys,  lim- 
its or  interferes  with  open  and  free  competition  in  either  the 
production,  purchase  or  sale  of  any  commodity,  article  or  util- 
ity, is  hereby  prohibited  and  declared  to  be  unlawful."  * 

"  That  when  any  corporation  heretofore  or  hereafter  created, 
organized  or  existing  under  the  laws  of  this  state,  whether 
general  or  special,  hereafter  unites  in  any  manner  with  any 
other  corporation  wheresoever  created,  or  with  any  individual, 
whereby  such  corporation  surrenders  or  transfers,  by  sale  or 
otherwise,  in  whole  or  in  part,  its  franchise,  rights  or  privi- 
leges or  the  control  or  management  of  its  business  to  any  other 
corporation  or  individual,  or  whereby  the  business  or  the  man- 
agement or  control  of  the  business  of  such  corporation  is  lim- 
ited, changed  or  in  any  manner  affected,  and  the  purpose  or 
effect  of  such  union  or  combination  is  to  limit,  control  or  de- 
stroy competition  in  the  manufacture  or  sale  of  any  article  or 
commodity,  or  is  to  limit  or  control  the  production  of  any  arti- 
cle or  commodity,  or  is  to  control  or  fix  the  price  or  market 
value  of  any  article  or  commodity,  or  the  price  or  market 
value  of  the  material  entering  into  the  production  of  any  arti- 
cle or  commodity,  or  in  case  the  purpose  or  effect  of  such  union 

1897.    For  laws  providing  for  the  in-  Union  trade-marks  and  labels  are 

corporation  of  local  assemblies  of  protected  by  Act  Na  41  of  the  Acts 

Knights  of  Labor  and  to  district  as*  of  1891. 

semblies  thereof,  see  ch.  215,  Com-  i  Similar  laws:  GhL,  see  §  929;  Ind., 

piled  Laws  of  1897.    For  law  provid-  see  §  987;  Kan.,  see  §  942;  Mich.,  see 

ing  for  the  incorporation  and  defining  §  956;  Ma,  see  g  964;  N.  Dak.,  see 

the  objects  of  the  order  of  Sons  of  §  978;  &  G,  §  986;  Tenn.,  §  989L 
Industry,  see  ch.  215,  Compiled  Laws 
of  Mich.  1897. 
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or  combination  is  to  control  or  monopolize  in  any  manner  th^ 
trade  or  commerce,  or  any  part  thereof,  of  this  state,  or  of  the 
several  states,  such  union,  combination,  agreement,  arrange^ 
ment  or  contract  is  hereby  prohibited  and  declared  to  be  un- 
lawful." ^ 

Every  person  violating  the  act  shall  be  deemed  guilty  of  a 
felony  and  punished  by  fine  of  not  less  than  |500  nor  more 
than  $5,000,  or  by  imprisonment  in  the  state's  prison  not  less 
than  three  years  or  more  than  five  years. 

Corporations  organized  under  the  laws  of  Minnesota  violat- 
ing the  act  shall  forfeit  their  charters ;  corporations  organized 
under  the  laws  of  other  states  or  foreign  countries  violating 
the  act  shall,  in  addition  to  the  penalties  imposed,  be  prohibited 
from  doing  any  further  business  in  the  state.* 

Contracts  made  by  any  person,  association  or  corporation^' 
whether  domestic  or  foreign,  engaged  in  conducting  business 
contrary  to  the  provisions  of  the  act,  shall  not  be  enforced  in 
any  court  in  the  state  in  favor  of  such  persons,  associations  or 
corporations.' 

"  Any  person  who  shall  enter  into  any  correspondence,  ne- 
gotiations or  agreement  in  this  state,  or  who  shall,  being  a 
resident  of  this  state,  go  into  another  state,  territory  or  coun* 
try  for  the  purpose  of  entering  into  any  negotiations  or  agree- 
ment which  tend  to  the  formation  of  any  contract  or  combi- 
nation forbidden  by  this  act,  shall  be  guilty  of  a  felony,  and 
be  subject  to  all  the  penalties  of  this  act." 

To  enforce  the  act  any  citizen  of  the  state  may,  and  it  is 
made  the  duty  of  the  attorney-general,  to  institute  in  the  name 
of  the  state  proceedings  in  any  court  of  competent  jurisdiction 
against  any  person,  association  or  corporation  guilty  of  violat- 
ing any  of  the  provisions  of  the  act. 

§  959.  Affecting  labor. —  It  is  made  "  unlawful  for  any 

individual,  or  member  of  any  firm,  or  any  agent,  ofiicer  or 


1  See  ch.  859,  Laws  of  Minziesota, 
1899.    Act  approved  April  21, 1899. 

'Compare  laws:  Ark.,  see  §  916; 
Fla..  see  §  925;  Ga,  see  §  929;  IncL, 
see  §  987;  Iowa,  see  §  940;  Kan.,  see 
§  MS;  Ky.,  see  §  tM8;  La.,  see  §  951; 
Mich.,  950;  Misa,  see  §  962;  Ma,  see 
§  964;  Mont,  see  §  967;  Neb.,  see  §  970; 
N.  a,  see  §  977;  N.  Dak.,  see  g  978; 


Ohio,8eeg981;  OkL.Bee§968;  &,(X, 
see  g  986;  Tenn.,  see  §  989;  Xex.,  see 
§  990;  Utah,  see  §  998;  Wi&,  see  §  1002,. 
'Compare  laws:  CaL,  see  §919;  II]., 
see  g  988;  Iowa,  see  §  940;  Ky.,  see 
§948;  La.,see§951;  Mich., see  §956; 
Mis&,  see  §  962;  Mql,  see  §  964;  New 
Mex^  see  §  975;  Ohio,  see  §  981 ;  Tenn.,. 
see  §  989;  Utah,  see  §  99& 
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employee  of  any  company  or  corporation,  to  coerce,  require, 
demand  or  inflaence  any  person  or  persons  to  enter  into  any 
agreement,  either  written  or  verbal,  not  to  join  or  become  or 
remain  a  member  of  any  lawful  labor  organization  or  associa- 
tion as  a  condition  of  such  person  or  persons  securing  employ- 
ment or  continuing  in  the  employment  of  such  individual,  firm 
or  corporation." 

"Any  person  who,  acting  for  himself  either  directly  or 
through  another  person,  agent  or  agency,  or  who  acting  as 
agent  or  employee  of  another  person  or  persons,  or  who  as  a 
member  of  any  firm,  or  as  an  oflBcer,  agent  or  employee  of  any 
company  or  corporation,  coerces,  requires,  demands  or  influences 
any  person  or  persons  to  enter  into  any  agreement,  either  writ- 
ten or  oral,  not  to  join  or  become  or  remain  a  member  of  any 
lawful  labor  organization  or  association  as  a  condition  of  such 
person  or  persons  securing  employment  or  continuing  in  the 
employment  of  such  individual,  firm  or  corporation,  is  guilty 
of  a  misdemeanor."  * 

§  960.  Conspiracy* — It  is  a  conspiracy  if  two  or  more 

persons  conspire  either  "  to  prevent  another  from  exercising  a 
lawful  trade  or  calling,  or  doing  any  other  lawful  act,  by  force, 
threats,  intimidation,  or  by  interfering  or  threatening  to  in- 
terfere with  tools,  implements  or  property  belonging  to  or 
used  by  another,  or  with  the  use  or  employment  thereof;  or 

"To  commit  any  act  injurious  to  the  public  health,  to  public 
morals,  or  to  trade  or  commerce,  or  for  the  perversion  or  ob- 
struction of  justice,  or  of  the  due  administration  of  the  laws." 

Each  of  them  so  conspiring  is  guilty  of  a  misdemeanor. 

"No  conspiracy  is  punishable  criminally  unless  it  is  one  of 
those  enumerated  in  the  last  section,  and  the  orderly  and 
peaceable  assembling  or  co-operation  of  persons  employed  in 
any  calling,  trade,  or  handicraft,  for  the  purpose  of  obtaining 
an  advance  in  the  rate  of  wages  or  compensation,  or  of  main* 
taining  such  rate,  is  not  a  conspiracy.' 

"  A  person  who  wilfully  and  wrongfully  commits  any  act 
which  seriously  injures  the  person  or  property  of  another,  or 

1  Ch.   172,  Laws  of  Minnesota  of  1894,  cover  the  incorporation  of  oo> 

1895,  approved  April  26,  1895.  operative  associations. 

Sees.  2903,  2907,  2906,  2909,  2912,  >  See  ch.  92a  of  Gen.  St  1894. 
ch.  84^  of  the  General  Statutes  of 
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which  seriously  disturbs  or  endangers  the  public  peace  or 
health,  or  which  openly  outrages  public  decency,  for  which 
no  other  punishment  is  expressly  prescribed  by  this  code,  is 
guilty  of  a  misdemeanor;  but  nothing  in  this  code  contained 
shall  be  sp  conrtrued  as  to  prevent  any  person  from  demand- 
ing  an  increase  of  wages,  or  assembling  and  using  all  lawful 
means  to  induce  employers  to  pay  such  wages  to  all  persons 
employed  by  them,  as  shall  be  a  just  and  fair  compensation 
for  services  rendered."  ^ 

§  961.  Blacklisting. —  It  is  made  "unlawful  for  any 

two  (2)  or  more  employers  or  any  two  (2)  or  more  corporations 
to  combine  or  to  agree  to  combine  or  confer  together  for  the 
purpose  of  interfering  with  or  preventing  any  person  or  per- 
sons from  procuring  employment,  either  by  threats,  promises, 
or  by  circulating  or  causing  to  be  circulated  blacklists,  or  for 
the  purpose  of  procuring  and  causing  the  discharge  of  any  em- 
ployee or  employees  by  any  means  whatsoever. 

"No  company,  corporation  or  partnership  in  this  state  shall 
authorize,  permit  or  allow  any  of  its  or  their  agents  to,  nor 
shall  any  of  its  or  their  agents,  blacklist  any  discharged  em- 
ployee or  employees,  or  by  word  or  writing  seek  to  prevent, 
hinder  or  restrain  such  discharged  employee  or  any  employee 
who  may  have  voluntarily  left  such  company's  or  person's  serv- 
ice from  obtaining  employment  from  any  other  person  or  com- 
pany. 

"  Ko  person  or  persons,  employer  or  employers  of  labor,  and 
no  agent  or  agents,  or  officer  or  officers,  employee  or  em- 
ployees of  any  corporation  or  corporations,  on  behalf  of  such 
corporation  or  corporations,  shall  require,  coerce  or  compel,  de- 
mand or  influence,  any  person  or  persons,  employee  or  employ- 
ees, laborer  or  mechanic  to  enter  into  an  agreement,  either 
written  or  verbal,  from  such  person  or  pereons,  employee, 
laborer  or  mechanic,  nor  to  join  or  become  or  remain  a  mem- 
ber of  any  labor  organization,  as  a  condition  of  such  person  or 
persons  securing  employment  or  continuing  in  the  employment 
of  any  such  person  or  persons,  employer  or  employers,  corpo- 
ration or  corporations." » 

1  See  Stat&  of  Minnesota,  of  ed.       >  Ch.  174,  Laws  of  Minn,  for  1895^ 
1894,  sec.  6815.    For  laws  concerning    approved  Apiil  25, 1895i 
trade  unions,  labels,  etc.,  see  sees. 
6917-6929.  Stats,  of  Minn.,  ed.  of  1894 
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§962.  Mississippi  —  Trusts  and  combinations.— "A  trust 

and  combine  is  a  combination,  contract,  understanding  or 
agreement,  express  or  implied,  between  two  or  more  persons, 
corporations,  or  firms  or  associations  of  persons,  or  between 
one  or  more  of  either  with  one  or  more  of  the  others: 

"  (a)  In  restraint  of  trade ;  (b)  to  limit,  increase  or  reduce  the 
price  of  a  commodity;  (c)  to  limit,  increase  or  reduce  the  pro- 
duction or  output  of  a  commodity;  (d)  intended  to  hinder  com- 
petition in  the  production,  importation,  manufacture,  transpor- 
tation, sale  or  purchase  of  a  commodity;  (e)  to  engross  or 
forestall  a  commodity;  (f)  to  issue,  own  or  hold  the  certificates 
of  stock  of  any  trust  or  combine;  (g)  to  place  the  control,  to 
any  extent,  of  business  or  of  the  products  or  earnings  thereof, 
in  the  power  of  trustees,  by  whatever  name  called;  (h)  by 
which  any  other  person  than  themselves,  their  proper  oflBicers, 
agents  and  employees  shall  or  shall  have  the  power  to  dictate 
or  control  the  management  of  business;  or  (i)  to  unite  or  pool 
interests  in  the  importation,  manufacture,  production,  trans- 
portation or  price  of  a  commodity;  and  is  inimical  to  the  public 
welfare,  unlawful,  and  a  criminal  conspiracy.  But  this  shall 
not  apply  to  the  associations  of  those  engaged  in  husbandry 
in  their  dealings  with  commodities  in  the  hands  of  the  pro- 
ducer,* nor  to  the  societies  of  artisans,  employees  and  laborers 
formed  for  the  benefit  and  protection  of  their  members."  * 

Every  contract  or  agreement  made  to  enter  into  or  pursue 
any  trust  and  combine,  and  every  contract  or  agreement  made 
by  another  with  any  trust  and  combine,  or  with  any  member 
of  a  trust  and  combine,  for  any  purpose  relative  to  the  busi- 
ness of  such  trust  and  combine,  is  void,  and  cannot  be  enforced 
in  any  court.' 

iFor  provisions  as  to  agricultural  Compare  laws:  IlL,see§933;  Kan., 

commodities  see  laws  Ga.,  §  929;  HI,  see  §  948;  Mich.,  see  §  957;  Neb.,  see 

§  933;  Ind.,  §  937;  La.,  §  951;  Mich.,  §  970;  Ohio,  see  §  981;  Tex.,  see  §  990; 

§  956;    Mont,  §  967;   N.  C,  §  977;  La.,  see  §  951. 

Tenn.,  §989.  'Compare  laws:    CaL,  see  §  919; 

2  See  Code,  of  Mississippi,  1892,  ch.  UL,  see  §  933;  Iowa,  see  §  940;  Ky., 

140.  see  g  948;  La.,  see  §  951;  Mich.,  see 

For  laws  excepting  labor  organiza-  §  956;  Minn.,  see  g  958;  Ma,  see  §  964; 

tions  from  operation  of  the  law,  see  N.  Mex.,  see  §  975;  Ohio,  see  §  981; 

laws  La.,  §  951;  Mich.,  §  958;  Mont,  Tenn.,  see  §  989;  Utah,  see  §  99a 
§  967;  Neb.,  §  970;  S.  Dak.,  §  987. 
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Corporations'  of  Mississippi  violating  the  act  shall  forfeit 
their  charters,  and  foreign  corporations  shall  forfeit  their  right 
to  do  business  in  the  state.^ 

Any  person  injured  or  damaged  b j  a  trust  and  combine,  or 
by  its  effect,  direct  or  indirect,  may  recover  double  the  amount 
paid  by  him  for  any  commodity  or  service  whose  price  or  cost 
was  afiFected  by  the  trust  and  combine,  besides  all  consequen- 
tial damages;  and  he  may  maintain  his  action  therefor  against 
one  or  more  of  the  parties  to  the  trust  and  combine,  their  at- 
torneys, oflRcers,  agents  and  employees,  and  that  whether  or 
not  all  the  parties  to  the  trust  and  combine  be  known,  or 
whether  or  not  the  trust  and  combine  were  made  or  shall  exist 
in  this  state.' 

I  Compare  laws:  Ark.>  see  §  916;  poration,  firm  or  association  of  per- 

Fla.,  see  §  925;  Geu,  see  §  939;  IncL,  sons  shaU  prevent^  by  persuasion  or 

see  §  937;  Iowa,  see  §  940;  Kan.,  see  reward,  any  other  person,  oorpora- 

S  943;  Ey.,  see  §  948;  La.,  see  §  951;  tion,  firm  or  association  of  persons, 

Mich.,  see  §  956;  Minn.,  see  §'958;  or  any  one  or  more  of  them,  from 

Miss.,  see  §  962;  Ma,  see  §  964;  Mont.,  bidding  for  the  performance  of  such 

see  g  967;  Neb,  see  §  970;  N.  GL,  see  public  work,  they,  and  each  of  them, 

g  977;  N.  Dak.,  see  §  978;  Ohio,  see  shall  be  guilty  of  a  misdemeanor.*' 
§  981 ;  Okl.,  see  g  983;  a  C  see  §  986;        Section  4439  of  chapter  140  of  the 

Tenn.,  see  g  989;  Texas,  see  §  990;  Annotated   Code,  in    reference    to 

Utah,  see  §  998;  Wi&,  see  §  1002.  trusts  and  combinations,  is  amended 

)Ck>ropare   laws:  Gku,  see   g  929;  bytheactapproved  January  31, 1898 

Ind.,  see  §  937 ;  Kan.,  see  §  942 ;  Mich.,  (see  Laws  of  Mississippi,  ch.  72),  which 

see  §  957;  Ma,  see  §  964;  N.  Dak., see  amendment  provided:  ''Every  cor- 

^  978;  Ohio,  see  §981;  OkL,  see  §983;  poration  which  shaU  enter  into,  be 

Neb.,  see  §970;  S.  C,  see  §  086;  Tenn.,  concerned  in,  or  share  the  profit  or 

see  §  989;  &  Dak.,  see  §  987;  Utah,  loss  of  any  trust  and  combine  shall 

see  §  998.  forfeit  its   charter  and   franchise, 

To  protect  the  public  in  the  letting  and,  if  a  foreign  corporation,  shall 

of  public  contracts,  section  4441  of  forfeit  its  right  to  do  business  in  this 

the  Ck)d6  of  Mississippi,  1892.  provides:  state.    It  is  hereby  made  the  duty  of 

"  If  any  person,  corporation,  firm  or  the  attorney-general  of  this  State  to 

association  of  persons  shall  combine  enforce  this  provision  by  due  process 

w  i th  any  other  person,  corporation,  of  law ;  and  any  person  or  persons  who 

firm  or  association  of  persons,  or  if  shall  violate  any  of  the  provisions  of 

either  of  them  combine  with  one  or  section  4437  of  said  chapter  140  as 

more  of  the  other  to  prevent,  by  principal,  director,  manager,  agent, 

pooling,  any  or  either  of  said  per-  or  in  any  other  capacity,  shall,  upon 

sons,  corporations,  firms  or  as-socia-  conviction  thereof,  in  addition  to  the 

tions  of  persons  from  separately  or  penalties  now  prescribed  by  law,  be 

individually  bidding  for  the  perform-  punished  by  a  fine  of  not  less  than 

ance  of  a  public  work  for  the  state,  one   hundred    nor   more  than  five 

or  any  county,  municipality  or  levee  thousand    dollars,  or   by  imprison- 

board  thereof;  or  if  any  person,  cor-  ment  in  the  county  jail  of  not  less 
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§  963. Affeeting  labor. — It  is  made  a  misdemeanor  ^^  to 

prevent  another  from  exercising  a  lawful  trade  or  calling,  or 
doing  any  other  lawful  act,  by  force,  threats,  intimidation,  or  by 
interfering  or  threatening  to  interfere  with  tools,  implements 

than  three  nor  more  than  twelve  place  the  control  of  bnsinees  (any 

months,  or  by  both  such  fine  and  im-  business)  to  any  extent  in  the  power 

prisonment    It  shall  be  the  duty  of  of  trustees.    The  law-makers  wisely 

the  several   circuit  judges  of  this  refrained  from  any  specification  of  or 

state  to  specially  call  the  attention  attempt  to  enumerate  the  kinds  of 

of  the  grand  juries  of  their  respect-  business  whose  control  should  thus 

ive  districts  to  this  provision."  be  placed  in  the  power  of  trustees, 

For  provision  directing  the  judges  for   the    obvious  reason  that  such 

to  call  attention  of  grand  jury  to  kinds  of  business  in  modern  life  are 

statute,  see  laws:  Ala.,  §  914;  Ky.,  multiform.    It  therefore  prohibited 

§  948;  N.  Dak.,  §  978;  Tenn.,  §  989.  any  trust  whose  object  was  to  place 

In    Fire  Ins.  Coa  et  aL  v.  State  the  control  of  any  business  in  the 

(1897),  75  Miss.  24,  22  S.  R.  99,  the  su-  power  of  trustees,  where  the  effect 

preme  court  of  Mississippi  held  that  of  such  trust  should  be  to  injure  the 

section  4437  of  the  code  applied  to  public  or  any  particular  person  or 

combinations  of  insurance  compa-  corporation  in  this  stata     Such  leg- 

nies.  islation  has  become  very  general  in 

"  It  is  Insisted  that  an  insurance  the  United  States  bwing  to  the  per- 

trust  is  not  within  the  purview  of  nicious  results  of  such  trusts." 

our  statute  (sea   4437),  and  Queen  In  Houck  et  aL  v.  Wright  (1900), 

Ins.  Ca  V.  State  (1893),  86  Tex.  250,  24  27  a  R.  616,  the  supreme  court  held 

S.  W.  R.  397,  is  relied  on  as  showing  that  a  contract,  eta,  between  a  man- 

thia    But  this  decision  was  a  con-  ufacturer  and  a  dealer  giving  the 

struction  of  the  Texas  anti-trust  act  dealer  exclusive  right  to  sell  pianos 

of  1889  (Laws  Tex.  1889,  pu  141,  sec.  1).  in  a  certain  territory,  even  if  illegal, 

And   it   is  perfectly  manifest  tliat  did  not  prevent  the  manufacturer 

that  act  did  not  embrace  insurance  from  recovering  the  price  of  pianos 

trusts,  for,  by  its  plain  terms  (see  sea  sold  to  the  dealer,  under  chapter  140 

1),  it  prohibited  only  trusts  dealing,  of  the  code  of  1892;  but  the  court 

by  way  of  trade  or   commerce,  in  also  held  that  the  agreement  in  the 

commodities.    Such  are  its  express  case  presented  was  entirely  legal,  a 

terms.  The  word  '  business '  does  not  manufacturer  having  the  right  to 

occur  in  it  at  alL     The  decision  is  give  to  an  agent  or  representative 

therefore  not  in  point    And,  to  meet  certain  exclusive  territory,  and  to 

that  very  decision,  the  legislature  of  agree  that  no  other  per^n    could 

Texas,  in  1895,  amended  the  said  act  purchase  pianos  for  shipment  into 

of  1889  (Rev.  St  Tex.  1895,  pu  1090,  that  territoiy. 

art  5318,  sec.  1),  and  prohibited  any  ''The  legislature  by  the  chapter  on 

trust  the  object  of  which   was  to  'Trusts  and  C]k)mbines'  did  not  in- 

'  create  or  carry  out  restrictions  in  tend  to  debar  a  person  from  conduct- 

.the  full  and  free  pursuit  of  any  busi-  ing  his  own  private  business  accor^- 

ness  authorized  or  permitted  by  the  ing  to  his  own  judgment.    Indeed, 

laws '  of  the  state.    Such  is  our  stat-  there  is  no  law,  federal  or  state,  that 

ute  (sea  4437,  subd.  g).    It  prohibits  requires  a  person  to  sell  his  own 

any  trust  the  object  of  which  is  to  goods,  against  his  will,  to  any  other 
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or  property  belonging  to  or  used  by  another,  or  with  the  use  or 
employment  thereof."  ^ 

"  If  two  or  more  persons  shall  wilfully  and  maliciously  com- 
bine or  conspire  together  to  obstruct  or  impede,  by  any"  act,  or 
by  means  of  intimidation,  the  regular  operation  and  conduct 
of  the  business  of  any  railroad  company,  or  to  impede,  hinder 
or  obstruct,  except  by  due  process  of  law,  the  regular  running 
of  any  locomotive-engine,  freight  or  passenger  train  on  any 
railroad,  or  the  labor  and  business  of  such  railroad  company, 
such  pei'sons,  and  each  of  them,  shall,  on  conviction,  be  pun- 
ished by  a  fine  not  exceeding  $500,  or  imprisonment  in  the 
county  jail  not  exceeding  six  months,  or  both;  but  this  section 
shall  not  apply  to  persons  who  merely  quit  the  employment  of 
a  railroad  company,  whether  by  concert  of  action  or  other- 
wise."* 

§  964.  MissonrI — Trusts  and  combinations. —  "Any  corpo- 
ration organized  under  the  laws  of  this  or  any  other  state  or 
country  for  transacting  or  conducting  any  kind  of  business  in 
this  state,  or  which  does  transact  or  conduct  any  kind  of  busi- 
ness in  this  state,  or  any  partnership  or  individual  or  other 
association  of  persons  whatsoever,  who  shall  create,  enter  into, 
become  a  member  of,  or  a  party  to,  any  pool,  trust,  agreement, 
combination,  confederation  or  understanding  with  any  other 
corporation,  partnership,  individual  or  any  other  person  or  as- 
sociation of  persons,  to  regulate  or  fix  the  price  of  any  article 
of  manufacture,  mechanism,  merchandise,  commodity,  conven- 
ience, repair,  any  product  of  mining,  or  any  article  or  thing 
whatsoever,  or  the  price  or  premium  to  be  paid  for  insuring 
property  against  loss  or  damage  by  fire,  lightning  or  storm,  or 
to  maintain  said  price  when  so  regulated  or  fixed,  or  shall  enter 
into,  become  a  member  of,  or  a  party  to,  any  pool,  agreement, 
contract,  combination  or  confederation  to  fix  or  limit  the 
amount  or  quantity  of  any  article  of  manufacture,  mechanism, 
merchandise,  commodity,  convenience,  repair,  any  product  of 

person,  or  to  send  agents  abroad  to  laws  of  nature.    There  are  rights  in- 

dram  for  business,  or  even  to  compel  herent  in  every  freeman,  which  no 

him  to  employ  agents  in  the  conduct  human  law  can  rightly  supersede  or 

of  his  business*    These  are  matters  impair." 

of  private  judgment  and  discretion,  i  See  sea  1006,  Code  of  Miss.  1892* 

which  belong  to  every  citizen  by  the  ^  Sec.  1270,  Code  of  Misa  1892w 
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mining,  or  any  article  or  thing  whatsoevBr,  or  the  price  or 
premium  to  be  paid  for  insuring  property  against  loss  or  dam- 
age by  fire,  lightning  or  storm,  shall  be  deemed  and  adjudged 
guilty  of  a  conspiracy  to  defraud,  and  be  subject  to  penalties 
as  provided  in  this  article;  and  provided,  that  if  such  insur- 
ance companies  or  their  agents  or  the  board  of  fire  underwrit- 
ers doing  business  in  any  city  of  this  state  shall  combine  in 
any  city  of  this  state,  either  directly  or  indirectly,  or  agree  or 
attempt  to  agree,  directly  or  indirectly,  to  fix  or  regulate  the 
price  or  premium  to  be  paid  for  insuring  property  located 
within  or  outside  of  such  city  against  loss  or  damage  by  fire, 
lightniug  or  storm,*  such  company  so  violating  the  provisions 
of  this  article,  either  by  itself,  its  agents,  or  by  any  such  board 
of  underwriters,  shall  be  taken  and  deemed  to  have  forfeited 
its  right  to  do  business  in  this  state,  and  shall  become  liable  to 
all  the  penalties  and  forfeitures  provided  for  by  the  provisions 
of  this  article."  * 

1  Compare  laws:  Ark.,  see  §  916;  tain  rates,  is  contrary  to  the  act. 
HL,  see  §  938;  Iowa,  see  §  940;  Ky.,  The  insurance  companies  are  held 
see  §948;  N.  C,  see  §977;  Tex.,  see  responsible  for  the  acts  of  their 
§  991 ;  Okl,  see  §  98a  agents.    "  It  could  not  be  tolerated 

2  Laws  1891,  pu  186,  amended ;  Laws  for  a  moment  that  an  insurance  com- 
1895,  p.  287,  amended;  Laws  1897,  x>&ny  could  hide  under  the  skirts  of 
pu  208,  amended.  See  ch.  143  of  the  its  agents  and  violate  the  anti-trust 
Revised  St-atutes  of  1899,  sec.  8965.  laws  of  our   state  with  impunity. 

As  to  forfeiture  of  charters,  com-  These   corporations    can   only   act 

pare  laws:  Ark.,  see  §  ^16;  Fla.,  see  through  agents,  and  if  their  agents' 

§  925;  Ga.,  see  §  929;  Ind.,  see  §  937;  acts  or  practices  are  in  violation  of 

Iowa,  see  §  940;  Kan.,  see  §  943;  Ky.,  their  orders,  they  must  suffer  the 

see  §  948;  La.,  see  §  951;  Mich.,  see  consequences,  for  the  law  must  be 

§  956;   Minn.,  see  §  958;  Miss.,  see  enforced  whether  the  act  violating 

§  962;  Mont,  see  g  967;   NeU,  see  it  is  done  by  one  or  another  of  the 

§970;  N.  C.  see  §  977;  N.  Dak.,  see  agents  of  the  corporation.    Thecom- 

§  978 ;  Ohio,  see  §  981 ;  OkL,  see  §  983 ;  pany  can  and  must  control  its  agents, 

Sw  C,  see  §  986;  Tenn.,  see  §  989;  Tex.,  and  must  see,  at  its  peril,  that  its 

see  §  990;  Utah,  see  §  998;  Wis.,  see  agents  do  not  violate  the  law  while 

g  1002.  attending  to  the  business  of  the  com- 

In  State  v.  Firemen's  Fund  Ina  Ca  pany.    This  is  the  rule  as  to  libels, 

et  aL  (1899),  152  Ma  1,  52  R  W.  R.  assaults,  malicious  torts  by  agents  or 

595,  the  supreme  court  of  Missouri  incorporated  companies,  and  there  is 

discussed  at  length  the  application  greater  reason  for  it  being  the  true 

of  the  anti-trust  act  to  insurance  rule  in  cases  involving  the  anti-trust 

companies.    An  underwriters'  social  law^s.    In  fact,  unless  it  was  so,  no 

club,  the  proceedings  and  minutes  company  could  ever  be  convicted  of 

of  which  are  not  reduced  to  writing,  a  violation  of  those  laws,  for  they 

but  the  body  of  which  was  to  main-  would  do  as  the  president  of  the  so- 
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^^All  arrangements,  contracts,  agreements  or  combinations 
between  persons  or  corporations,  or  between  persons  or  any 
association  of  persons  and  corporations,  designed  or  made  with 
a  view  to  lessen,  or  which  tend  to  lessen,  full  and  free  competi- 
tion in  the  importation,  manufacture  or  sale  of  any  article, 
product  or  commodity  in  this  state,  and  all  arrangements,  com- 
binations, contracts  or  agreements  whereby,  or  under  the  terms 
of  which,  it  is  proposed,  stipulated,  provided,  agreed  or  under- 
stood that  any  person,  association  of  persons  or  corporations 
doing  business  in  this  state  shall  deal  in,  sell  or  offer  for  sale 
in  this  state,  any  particular  or  specified  article,  product  or  com- 
modity, and  shall  not,  during  the  continuance  or  existence  of 
any  such  arrangement,  combination,  contract  or  agreement, 
deal  in,  sell  or  offer  for  ^ale  in  this  state,  any  competing  arti- 
cle, product  or  commodity,  are  hereby  declared  to  be  against 
public  policy,  unlawful  and  void ;  and  any  person,  association 
of  persons  or  corporation  becoming  a  party  to  any  such  ar- 
rangement, contract,  agreement  or  combination  shall  be  deemed 
and  adjudged  guilty  of  a  conspiracy  to  defraud,  and  be  subject 
to  the  penalties  provided  for  in  this  article."  * 

"  It  shall  not  be  lawful  for  any  corporation  to  issue  or  to  own 
trust  certificates,  or  for  any  corporation,  agent,  officer  or  em- 
ployee, or  the  directors  or  stockholders  of  any  corporation,  to 
enter  into  any  combination,  contract  or  agreement  with  any  per- 
son or  persons,  corporation  or  corporations,  or  with  any  stock- 
holder  or  director  thereof,  the  purpose  and  effect  of  which  combi- 


ciai  club  said  the  club  must  do,  put 
nothing  in  writing  that  would  make 
them  liable  to  prosecution;  keep  no 
records;  leave  no  tangible  evidences 
or  traces  of  their  doinga  A  few 
illustrations  of  the  liability  of  a  cor- 
poration for  the  wilful  or  malicious 
torts  of  its  agents,  committed  while 
in  the  prosecution  of  the  company's 
business  committed  to  their  care,  al- 
though the  act  is  unknown  to  the 
president,  board  of  directors  or  man- 
ager of  the  corporation,  will  be  suiii- 
cient  to  point  the  rule.  For  libel: 
Buckley  v.  Knapp  (1871),  48  Ma  152; 
Johnson  v.  St  Louis  Dispatch  Ca 
(1877),  65  Ma  589;  and  this  extends 


to  liability  for  criminal  libel:  State 
V.  Boogher  (1877),  8  Ma  Appc  442; 
Brennan  v.  Tracy  (1876),  2  Ma  App. 
540.  For  malicious  prosecution: 
Boogher  v.  Life  Ass'n  (1882X  75  Ma 
819.  For  assault  and  battery:  Per- 
kins V.  Railroad  Ckx,  55  Ma  201,  274 
For  conversion:  Sherman  v.  Com- 
mercial Printing  Ca  (1888),  29  Ma 
App.  81.  88.  For  trespass:  Favorite 
V.  CottriU  (1895),  02  Ma  Appi  lift" 

1  See  ch.  143,  Rev.  St  1899,  sea  8966. 

Similar  laws:  Ga.,  see  §  929;  Ind., 
see  i$  987;  Kan.,  see  ^  942;  Mich.,  see 
§  956;  Minn.,  see  §  958;  N.  Dak.,  see 
§  078;  a  C,  see  §  986;  Tenn., 
§98a 


§  964.]  THE  LAWS  AND  THEIB  APPLICATION.  1085 

nation,  contract  or  agreement  shall  bo  to  place  the  management 
or  control  of  such  combination  or  combinations,  or  the  manu- 
factured product  thereof,  in  the  hands  of  any  trustee  or  trust- 
ees, with  the  intent  to  limit  or  fix  the  price  or  lessen  the  pro- 
duction and  sale  of  any  article  of  commerce,  use  or  consumption, 
or  to  prevent,  restrict  or  diminish  the  manufacture  or  output 
of  any  such  article."  * 

Corporations  or  persons  violating  the  provisions  of  the  act 
shall  forfeit  not  less  than  $5  nor  more  than  $100  for  each  day 
they  shall  continue  to  so  violate  the  act.  All  agreements  in 
violation  of  the  act  are  void.' 

Purchasers  of  any  article  from  any  corporation  or  party  trans- 
acting business  contrary  to  the  provisions  of  the  act  shall  not 
be  liable  for  the  purchase  price  thereof,  and  may  plead  the  act 
in  defense  to  any  suit.' 

1  Ch.  148»  Rev.  St  ld90»  sec.  8967.  "It  is  quite  true,  as  a  general  rule, 
Same  law:  N.  C,  see  §  977.  Same  that  questions  affecting  the  right  of 
law  with  exception  that  word  "  em-  a  corporation  to  enjoy  its  franchise — 
ployees  "  is  in  the  plural  instead  of  to  be  a  corporation,  or  its  legal  entity 
singular:  IlL,  see  §  933L  Substan-  as  such,  can  only  be  raised  in  a  direct 
tially  same  law:  Kan.,  see  §942;  Ky.,  proceeding  to  annul  or  forfeit  the 
see  g  948;  Iowa,  see  §  940.  See  also  grant  to  which  the  state  grantmg 
laws  of  Mich.,  §  957;  Ohio,  §  981;  the  charter  is  a  party,  for  the  reason 
Utah,  §  998.  that  as  to  third  parties  the  legality 
3  Compare  laws:  CaL,  see  g  919;  UL,  of  the  corporation  is  avouched  by  its 
see  §  988;  Iowa,  see  §  940;  Ky.,  see  charter  from  the  state,  which  re- 
§948;  La.,  see  §951;  Mich.,  see  §956;  serves  to  itself  the  power  to  with- 
Minn.,6ee§958;  Mis&,  see  §  962;  New  draw  the  franchises  bestowed  upon 
Mex.,  see  §  975;  Ohio,  see  §  981 ;  Tenn.,  evidence  of  fraudulent  obtentlon  or 
see  §  989;  Utah,  see  §  998.  subsequent  abusa  But  the  existence 
s  Sec  8970.  of  this  rule  of  procedure  cannot  de- 
Compare  laws:  m,  see  §  983;  Iowa,  prive  the  legislature  of  the  power  of 
see  §  940;  Kan.,  see  §  942;  Ky.,  see  enacting  that  inquiries  affecting  the 
§  948;  Neb.,  see  §  970;  OkL,  see  §  983;  validity  of  the  charter  of  a  corpora- 
Tenn.,  see  §  989;  Tex.,  see  g  991.  tion  may  be  made  in  other  proceed- 
In  National  Lead  Ca  v.  Grote  ings  than  by  an  action  in  the  name 
Faint  Store  Ca  (1899),  80  Ma  App.  of  the  state,  and  this  is  just  what 
247,  the  Missouri  court  of  appeals  held  was  done  when  the  anti-trust  act 
that  the  Grote  Paint  Store  Ca  could  pleaded  in  defendant's  answer  be- 
plead  the  act  in  defense  to  an  action  came  the  law  of  this  state.  By  the 
by  the  National  Lead  Ca  to  recover  language  of  the  first  section  of  that 
the  balance  due  for  sales  of  white  enactment  a  violation  of  its  provis- 
lead  and  oil  ions  is  made  a  crime,  i.  e.,  a  conspir- 
This  case  is  referred  to  at  some  acy  to  defraud,  and  subjects  the  of- 
length  in  section  639.  In  this  con-  fender  to  certain  penalties  provided 
nection  the  court  of  appeals  said:  in  the  act    By  the  second  section  of 


1086                                     STATE  ANTI-TRUST  LAWS.  [§  964. 

Corporations  organized  under  the  laws  of  the  state  violating 
the  act  shall  forfeit  their  charter,  and  foreign  corporations  vio- 

that  enactment  certain  things  dis-  tion  of  its  corporate  organization  and 
junctivelj  stated  are  declared  to  be  purpose  upon  the  plea  of  comity  due 
unlawful  By  the  fifth  section  thereof  it  as  a  foreign  corporation.  The  doc- 
purchasers  of  goods  from  corpora-  trine  on  this  subject  is  simple  and 
tions  transacting  business  contrary  clear.  It  concedes  no  rights  to  a  cor- 
to  any  provision  of  either  the  first  or  poration  of  a  sister  state  which  are 
second  section  of  the  act  are  relieved  denied  by  law  to  a  domestic  corpora- 
from  liability  upon  pleading  the  act  tion,  or  which  are  contrary  to  the 
as  a  defense  to  a  suit  for  the  prica  laws  or  public  policy  of  the  state 
Subsequent  sections  of  the  act  pro-  into  which  the  foreign  corporation 
vide  that  corporations  offending  any  enters  for  business.  Citing  Toomey 
of  its  provisions  may  be  dissolved  by  v.  Supreme  Lodge  (1898),  74  Ma  App. 
a  quo  warranto  on  behalf  of  the  loa  cit  521;  affirmed  in  (1898)  147 
state.  It  is  therefore  perfectly  plain  Ma  129,  48  a  W.  R.  986.  'This  law 
that  the  act  in  question  for  the  same  of  comity  was  not  established  for  the 
mischiefs  affords  two  remedies:  first,  purpose  of  giving  any  state  an  un- 
non-payment  of  the  price  of  goods  limited  power  to  dispose  of  the  fran- 
sold  by  the  offending  corporation,  a  chise  of  acting  in  a  corporate  capacity 
forfeiture  of  its  charter  by  a  direct  in  other  states.  To  obtain  a  charter 
proceeding  on  the  part  of  the  state,  for  the  piu'pose  of  evading  the  laws 
As  it  thus  appears  that  the  act  in  of  a  foreign  state,  under  cover  of  the 
express  terms  permits  a  violation  of  rule  of  comity,  would  be  a  fraud  upon 
any  of  its  provisions  to  be  pleaded  the  state  granting  the  charter;  and 
by  a  private  person  in  a  suit  against  to  attempt  to  act  under  such  a  char- 
him  for  the  price  of  goods  purchased  ter  in  the  foreign  state  would  be  a 
of  a  corporation  transacting  business  fraud  upon  the  latter.  2  Morawetz 
contrary  to  the  statute,  it  must  fol-  on  Private  Corporations,  approved  by 
low  that  the  right  to  plead  such  a  the  E^ansas  City  court  of  appeals  in 
defense  entitled  the  party  so  author-  Cleaton  v.  Emery,  49  Ma  App.  345, 
ized  by  the  legislature  to  prove  what  loa  cit  351.  The  state  of  Missouri 
he  has  pleaded.  The  correctness  of  limits  its  business  or  trading  corpora- 
this  view  seems  hardly  to  require  tions  to  a  capitalization  of  SIO.OOO.OCO, 
the  support  of  authorities.  But  the  thus  putting  a  practical  barrier  to 
right  of  a  private  person  to  make  a  the  unwholesome  effects  which  might 
collateral  attack  upon  a  corporation  accrue  from  corporate  energy  sup- 
for  abuse  of  its  franchises,  where  ex-  plied  with  unlimited  capital  By  the 
press  legislative  authority  to  do  so  act  of  1891  it  has  regulated  the  busi- 
has  been  given,  is  the  settled  law  of  ness  of  all  corporations,  foreign  or 
this  state  under  repeated  adjudica-  domestic,  within  its  borders.  To  ex- 
tions.  Christian  University  v.  Jor-  tend  the  principle  of  comity  to  the 
dan  (1859),  29  Ma  68;  Na  Ma  R.  Co.  plaintiff  corporation  would  not  only 
V.  Winkler  (1863),  33  Ma  354;  Farm-  endow  it  with  a  capacity  denied 
ers' Bank  V.Garten  (1863),  34  Ma  119;  a  domestic  corporation,  but  would 
Cheeney  v.  The  Inhabitants  of  the  annul  in  its  favor  the  provisions  of  a 
Town  of  Brookfield  (1875),  60  Ma  53;  law  (act  of  1891)  applicable  to  all 
Insurance  Ca  v.  Smith,  117  Ma  261."  corporations,  foreign  or  domestic, and 
The  court  further  said:  ''Neither  which  was  enacted  by  the  state  in 
can  the  plaintiff  shut  off  an  investiga-  the  execution  of  ite  sovereign  power 
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lating  the  act  shall  be  denied  the  right  to  do  business  in  the 
state.^ 

Proof  that  any  person  who  has  been  acting  as  the  agent  of 
such  foreign  corporation  in  transacting  its  business  in  this  state 
has  been,  while  acting  as  such  agent,  and  in  the  name,  behalf 
or  interest  of  such  foreign  corporation,  violating  any  provision 
of  the  preceding  sections  of  the  act,  shall  be  received  Sisj>rima 
facie  proof  of  the  act  of  the  corporation  itself. 

Whenever  the  corporation  has  been  found  guilty  of  violating 
the  act  and  its  charter  forfeited  or  its  right  to  do  business  in 
the  state  denied,  it  is  made  unlawful  for  any  person,  associa- 
tion of  persons  or  corporation,  to  deal  in,  feell  or  offer  for  sale 
in  this  state  any  article,  product  or  commodity  made,  produced 
or  manufactured,  in  whole  or  in  part,  by  any  corporation  whose 

of  internal  reg^ation  and  for  the  shows  the  defendant  was  engaged  in 
welfare  of  its  citizens.  Hence  it  is  business,  and  there  was  also  evidence 
plain  that  no  question  of  comity  can  tending  to  prove  that  plaintiff  was 
be  invoked  in  this  casa  Holding  as  using  properties  it  had  purchased  in 
we  do  that  the  corporation  formed,  St  Louis  and  East  St  Louis  in  fur- 
fashioned,  constituted  and  controlled  therance  of  its  illegal  design.  Hence 
by  the  parties  to  an  illegal  oombina-  the  case  should  have  been  submitted 
tion  in  furtherance  of  its  purpose  to  the  jury  upon  the  undisputed 
afforded  no  barrier  to  an  exposure,  by  facts  and  documentary  evidence  in 
the  purchaser  of  its  goods,  of  the  nat-  the  record  proving  that  the  plaintiff 
ure  of  its  business,  and  the  true  pur-  corporation  was  itself  a  party  to  an 
poses  of  its  organization  under  the  illegal  combination  on  the  part  of  its 
anti-trust  act  of  Missouri,  the  next  managing  officers  and  constituent 
inquiry  is,  does  the  record  show  such  members  under  the  first  section  of 
a  state  of  facts  as  to  relieve  the  pur-  the  act  of  1891,  and  upon  evidence 
chaser  from  liability  for  the  goods  tending  to  prove  that  it  was  trans- 
sold  to  him  by  the  plaintiff?  AU  acting  business  contrary  to  said  see- 
that  the  statute  requires  to  be  shown  tion  of  said  act  at  the  time  of  the 
to  afford  such  a  release,  in  addition  purchase  by  defendant  of  the  goods 
to  the  proof  of  the  illegal  character  sued  for." 

and  purpose  of  the  plaintiff  corpora-  ^Compare  laws:  Ark.,  see  §  916; 

tion  already  referred  to,  is  evidence  Fla.,  see  §  925;  Ga.,  see  §  929;  Ind., 

that  the  indebtedness  sued  for  grew  see  §  987;  Iowa,  see  §  940;  Kan.,  see 

out  of  the  transaction  of  its  business  §  943;  Ey.,  see  g  948;  La.,  see  §  951 ; 

in  the  state.    That  the  goods  were  Mich.,  see  §  956;  Minn.,  see  §  958; 

purchased  by  defendant  in  this  state  Miss.,  see  g  962;  Mont,  see  §  967;  Neb., 

hardly  admits  of  a  doubt,  for  the  see  §  970;  N.  C,  see  §  977;  N.  Dak., 

itemized  account  filed  with  plaint-  see  §  978;  Ohio,  see  §  981;  OkL,  see 

iff^s  petition  shows  that  the  sale  of  §  988;  S.  C,  see  §  986;  Tenn.,  see  §  989; 

its  commodities  was  made  by  one  of  Tex.,  see  g  990;  Utah,  see.§  998;  Wi&, 

its  branch  departments  in  the  city  see  §  1002. 
of  St  Louis,  where  the  evidence  also 


1088  8TATB  AMTI-TRUST  LAWS.  [§  964. 

rights,  franchises  or  privileges  have  been  so  declared  to  be  for- 
feited;  and  the  foregoing  provisions  are  hereby  made  appli- 
cable in  all  respects  to  the  successor  or  assigns  of  any  corpora- 
tion whose  rights,  franchises  or  privileges  have  been  so  forfeited. 
Any  person  violating  the  provisions  of  this  section  is  declared 
guilty  of  a  felony,  and  upon  conviction  shall  be  punished  by 
imprisonment  in  the  penitentiary  for  a  term  not  exceeding 
three  j'ears,  or  by  imprisonment  in  the  county  jail  for  a  term 
not  exceeding  one  year,  or  by  a  fine  not  less  than  $100  nor 
more  than  $1,000,  or  by  both  such  fine  and  jail  imprisonment: 
Provided,  that  no  statement  made  by  any  person  in  any  affi- 
davit made  under  the  provisions  of  sections  8973  and  8974  of 
this  article  shall  be  competent  as  evidence  against  such  person 
in  any  criminal  prosecutions  brought  under  this  section.^ 

The  statute  provides  the  form  of  affidavit  to  be  made  on  or 
about  July  first  of  each  year  by  the  president,  secretary  or 
treasurer  or  director  of  each  incorporated  company  doing  busi- 
ness in  the  state. 

A  subsequent  act  provides  that  "  Every  pool,  trust,  agree- 
ment, combination,  confederation  or  understanding,  conspiracy 
or  combination  entered  into  or  created  or  organized  by  any 
corporation  organized  under  the  laws  of  this  or  any  state,  or 
any  partnership  or  individual  or  other  association  of  persons 
whatsoever,  with  any  other  corporation,  partnership,  individual 
or  any  other  person  or  association  of  persons  to  regulate,  con- 
trol or  fix  the  price  of  any  article  or  articles  of  manufacture, 
meehaaism,  mLhandtercommodity,  convemence  or  repair! 
or  any  product  of  mining  of  any  kind  or  class,  or  any  article 
or  thing  of  any  class  or  kind  bought  and  sold,  or  the  price  or 
premium  to  be  paid  for  insuring  property  against  loss  or  dam- 
age by  fire,  lightning  or  storm,  or  to  maintain  said  price  or 
prices  when  so  regulated,  determined  or  fixed,  and  all  agree- 
ments, combinations,  confederations  or  conspiracies  or  pools 
made,  created,  entered  into  or  organized  by  any  other  corpo- 
ration, partnership,  individual  or  association  of  individuals  to 
fix  the  amount  or  limit  the  quantity  of  any  article  or  thing 
whatsoever,  or  of  any  article  of  manufacture,  mechanism,  com- 
modity, convenience  or  repair,  or  any  product  of  any  class  or 

1  Sec.  89721 
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kind  of  mining,  are  hereby  declared  illegal.  If  any  two  or 
more  persons  or  corporations  who  are  engaged  in  buying  or 
selling  any  article  of  commerce,  manufacture,  mechanism,  mer- 
chandise, commodity,  convenience,  repair,  any  product  of  min- 
ing, or  any  article  or  thing  whatsoever,  shall  enter  into  any 
pool,  trust,  agreement,  combination,  confederation,  association 
or  understanding  to  control  or  limit  the  trade  in  any  such  ar- 
ticle or  thing,  or  to  limit  competition  in  such  trade,  by  refus- 
ing to  buy  from  or  sell  to  any  other  person  or  corporation  any 
such  article  or  thing  aforesaid,  for  the  reason  that  such  other 
person  or  corporation  is  not  a  member  of  or  party  to  such  pool, 
trust,  combination,  confederation,  association  or  understanding; 
or  shall  boycott  or  threaten  any  person  or  corporation  for  buy- 
ing from  or  seUing  to  any  other  person  or  corporation  who  is 
not  a  member  of  or  a  party  to  such  pool,  trust,  agreement,  com- 
binatidn,  confederation,  association  or  understanding  any  such 
article  or  thing  aforesaid,  it  shall  be  a  violation  of  this  article."  * 
"  Any  person  injured  in  his  business  or  property  by  any  other 
person  or  corporation  by  reason  of  anything  forbidden  or  de- 
clared to  be  unlawful  by  this  article  may  sue  therefor  in  any 
circuit  court  of  this  state  in  which  the  defendant  or  defend- 
ants, or  any  one  of  them,  resides,  or  have  any  officer,  agent, 
office  or  representative,  or  in  which  any  such  defendant  or 
any  agent,  officer  or  representative  may  be  found,  without  re- 
gard to  the  amount  in  controversy,  and  shall  recover  three- 
fold the  damages  by  him  sustained,  and  the  costs  of  suit,  in- 
cluding a  reasonable  attorney's  fee."  * 

1  See  sec.  8978.  the  attorney-general  against  any  oor- 

>Compare  laws:  Qa.,see  g929;  Ind.,  poration  or  corporations,  individual 

see  g  987;  Kan.,  see  g  942;  Mich.,  see  or  individuals,  or  associations  of  in- 

§957;  Misa,  see  §962;  N.  Dak.,  see  dividuals,  or  joint-stock  associations 

§  978;   Ohio,  see    §  981;    OkL,  see  or   copartnership,   under    the    law 

§  983;  Neb.,  see  §  970;  S.   C,  see  against  the  formation  and  mainte- 

§  986;  S.  Dak.,  see  §  987;  Tenn.,  see  nance  of  pools,  trusts  of  any  kind, 

§  989;  Utah,  see  g  998.  monopolies  in  commodities,  combi- 

Article  3  of  the  Revised  Statutes  nations  or  organizations  in  restraint 

(sec.  8983)  contained  elaborate  pro-  of  trade  to  dissolve  the  same  or  to 

visions  regarding  the  taking  of  te&-  restrain  their  formation  or  mainte- 

timony  in  proceedings  against  trusts  nance  in  this  state,  then  in  such  case, 

and  combinations.  if  the   attorney-general    desires   to 

*' Whenever  any  proceedings  shall  take  the  testimony  of  any  officer,  di- 

be  commenced  in  any  court  of  com-  rector,  agent  or  employee  of  any  cor- 

petent  jurisdiction  in  this  state  by  poration  or  joint-stock  association 
69 
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Testimony  may  be  taken  before  any  proceedings  are  insti- 
tuted, and  for  the  purpose  of  determining  whether  an  action 

should  be  commenced  against  any  pool,  trust,  conspiracy  or 
combination.^ 

"  Whenever  the  attorney-general  deems  it  necessary  or  proper 

proceeded  against,  or  in  case  of  a  co-  evidence  it  is  desired  to  take  at  the 
partnership,  any  member  of  said  place  named  in  the  application  of 
partnership  or  any  employee  thereof,  the  attorney-general  and  at  the  time 
in  any  court  in  which  said  action  fixed  in  said  application,  then  and 
may  be  pending  or  before  any  per-  there  to  testify:  Provided,  however, 
son  duly  authorized  by  any  court  to  that  the  said  application  shall  always 
take  testimony  in  such  action;  and  allow,  in  fixing  said  time,  the  same 
the  individual  or  individuals  whose  number  of  days  for  travel  to  reach 
testimony  is  desired  are  without  the  the  designated  point  in  Missouri  that 
jurisdiction  of  the  courts  of  this  would  be  now  allowed  by  law  in 
state,  or  reside  without  the  state  of  case  of  taking  depositions:  Provided, 
Missouri,  then,  in  such  case,  the  also,  in  addition  to  the  above-named 
attorney-general  shall  file  in  said  time,  six  days  shall  be  allowed  for 
court  in  term  time,  or  in  vacation,  the  attorney  or  attorneys  of  record* 
or  with  any  person  duly  authorized  or  the  agent,  officer  or  employee  on 
to  take  the  testimony  in  such  case,  whom  notice  is  served,  to  notify  the 
a  statement,  in  writing,  setting  forth  person  or  persons  whose  testimony 
the  name  or  names  of  the  persohs  or  is  to  be  taken.  Service  of  said  no- 
individuals  whose  testimony  he  de-  tice  and  the  return  thereon,  in  writ- 
sires  to  take,  and  the  time  when  and  ing,  may  be  made  by  any  one  au- 
the  place  in  the  state  where  he  de-  thorized  by  law  to  serve  a  subpoena.'* 
sires  the  said  persons  to  appear;  and.  If  the  parties  fail  to  appear  to 
thereupon,  the  court  in  which,  or  testify  when  duly  notified,  "  then  it 
one  of  the  judges  thereof,  or  the  per-  shall  be  the  duty  of  the  court,  upon 
son  before  whom  testimony  is  being  the  motion  of  the  attorney-general, 
taken,  shall  issue  immediately  a  no-  to  strike  out  the  answer,  motion, 
tice,  in  writing,  directed  to  the  at-  reply,  demurrer  or  other  pleading 
torney  or  attorneys  of  record  in  said  then  or  thereafter  filed  in  said  ac- 
cause,  or  any  agents  officer  or  em-  tion  or  proceeding  by  said  corpora- 
ployee  of  any  corporation,  joint-  tion,  joint-stock  association  or  co- 
stock  association  or  copartnership  partnership,  whose  officer,  agent, 
which  are  parties  to  said  action,  no-  director  or  employee  has  neglected 
tifying  said  attorneys  of  Tecord,  or  or  failed  to  attend  and  to  testify  and 
officer,  agent  or  employee,  that  the  produce  all  books,  papers  and  docu- 
testimony  of  the  person  or  persons  ments  he  or  they  shall  have  been 
named  in  the  application  of  the  at-  ordered  to  produce  in  said  action  by 
torney-genei-al  if  desired,  and  re-  the  court  or  person  authorized  to 
quiring  said  attorney  or  attorneys  of  take  said  testimony;  and  said  court 
record,  or  said  officer,  agent  or  em-  shall  proceed  to  render  judgment 
ployee,  to  whom  said  notice  is  de-  by  default  against  said  corporation, 
livered  or  upon  whom  the  same  is  joint-stock  association  or  copartner- 
served,  to  have  said  officer,  agent,  ship" 
employee  or  representative  of  said  ^  See  sec&  8986  to  8992. 
copartnenship  or  agent  thereof  whose 
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before  beginning  any  action  or  proceeding  against  any  pool, 
trust,  conspiracy  or  combination  made,  arranged,  agreed  upon 
or  entered  into,  whereby  a  monopoly  in  the  manufacture,  pro- 
duction or  sale  in  this  state  of  any  article  or  commodity  is  or 
may  be  sought  to  be  created,  established  or  maintained,  or 
whereby  competition  in  this  state  in  the  supply  or  price  of  any 
article  or  commodity  is  or  may  be  restrained  or  prevented,  then 
in  such  case  the  attorney-general  may  present  to  any  justice  of 
the  supreme  court  an  application,  in  writing,  for  an  order  di- 
recting such  persons  as  the  attorney-general  may  require,  to 
appear  before  a  justice  of  the  supreme  court  or  any  examiner 
designated  in  said  order  and  answer  such  relevant. and  material 
questions  as  may  be  put  to  them  concerning  any  alleged  illegal 
contract,  arrangement,  agreement  or  combination  in  violation 
of  the  laws  of  this  state  against  pools,  trusts,  agreements,  com- 
binations and  conspiracies  in  restraint  of  trade,  or  to  regulate, 
fix  or  maintain  the  price  of  any  commodity  or  to  create  a 
monopoly  therein;  if  it  appears  to  the  satisfaction  of  the  justice 
of  the  supreme  court  to  whom  the  application  for  the  order  is 
made  that  such  an  order  is  necessary  or  expedient,  then  such 
order  shall  be  granted.  Such  order  shall  be  granted  without 
notice,  unless  notice  is  required  to  be  given  by  the  justice  of 
the  supreme  court  to  whom  the  application  is  made,  in  which 
event  an  order  to  show  cause  why  such  application  should  not 
be  granted  shall  be  made  containing  such  preliminary  injunc- 
tion or  stay  as  may  appear  to  said  justice  to  be  proper  or  ex- 
pedient, and  shall  specify  the  time  when  and  the  place  where 
the  witnesses  are  required  to  appear,  and  such  examinations 
shall  be  held  in  the  city  of  JeflFerson.  The  justice  of  the  su- 
preme court  or  the  examiner  may  adjourn  such  examination 
from  time  to  time  and  witnesses  must  attend  accordingly."  ^ 

§  966.  Blacklisting. — "  Every  person  who  shall,  in  this 

state,  send  or  deliver,  or  shall  make  or  cause  to  be  made,  for 
the  purpose  of  being  delivered  or  sent,  or  shall  part  with  the 
possession  of  any  paper,  letter  or  writing,  with  or  without  a 
name  signed  thereto,  or  signed  with  a  fictitious  name,  or  with 

1  For  constitutionality  of  the  Mis-       Union  trade-marks  and  labels  are 
souri  anti-trust  act  see  State  v.  Fire-    protected  by  oh.  163,  Rev.  Stat.  1888. 
men's  Fund  Ins.*  Co.  et  aL  (1809),  152 
Ma  1,  45-61,  52  &  W.  R  595. 
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any  letter,  mark  or  other  designation,  or  shall  publish  or  cause 
to  be  published  any  false  statement  for  the  purpose  of  prevent- 
ing such  other  person  from  obtaining  employment  in  this  state 
or  elsewhere,  and  every  person  who  shall  *  blacklist '  or  cause 
to  be  *  blacklisted '  any  person  or  persons,  by  writing,  print- 
ing, publishing,  or  causing  the  same  to  be  done,  the  name  or 
any  mark  or  designation  representing  the  name  of  any  person 
in  any  paper,  pamphlet,  circular  or  book,  together  with  any 
false  statement  concerning  said  persons  so  named,  or  shall  pub- 
lish that  any  one  is  a  member  of  any  secret  organization,  for 
the  purpose  of  preventing  such  other  person  from  securing  em- 
ployment, or  any  person  who  shall  do  any  of  the  things  men-  . 
tioned  in  this  section  for  the  purpose  of  causing  the  discharge 
of  any  person  employed  by  any  railroad  or  other  company, 
corporation,  individuals  or  individual,  shall,  on  conviction,  be 
adjudged  guilty  of  a  misdemeanor  and  punished  by  a  fine  not 
exceeding  $1,000,  or  imprisonment  in  the  county  jail,  or  by 
both  such  fine  and  imprisonment."  * 

§  966. Protection  of  members  of  labor  anions.— "No 

employer,  superintendent,  foreman  or  other  person  exercising 
superintendence  or  authority  over  any  mechanic,  miner,  en- 
gineer, fireman,  switchman,  baggageman,  brakeman,  conductor, 
telegraph  operator,  laborer  or  other  workingman,  shall  enter 
into  any  contract  or  agreement  with  any  such  employee,  re- 
quiring said  employee  to  withdraw  from  any  trade  union,  labor 
union  or  other  lawful  organization  of  which  said  employee  may 
be  a  member,  or  requiring  said  employee  to  refrain  from  join- 
ing any  trade  union,  labor  union,  or  other  lawful  organization, 
or  requiring  any  such  employee  to  abstain  from  attending  any 
meeting  or  assemblage  of  people  called  or  held  for  lawful  pur- 
poses, or  shall  by  any  means  attempt  to  compel  or  coerce  any 
employee  into  withdrawal  from  any  lawful  organization  or 
society. 

''  Corporations,  and  the  managers,  superintendents,  overseers, 
master  mechanics,  foremen,  officers  and  directors,  and  others 
exercising  authority  for  and  on  behalf  of  corporations  doing 
business  in  this  state,  shall  be  subject  to  the  provisions  of  this 
act,  and  upon  conviction  of  the  violations  of  any  of  its  provis- 
ions, to  the  punishment  prescribed  by  it. 

1  Act  approved  March  27, 1891,  p.  123  of  the  Acts  of  180L 
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"Any  person  or  corporation  violating  any  of  the  provisions 
of  this  act  shall,  upon  conviction,  be  punished  by  a  fine  of  not 
less  than  $50  nor  more  than  $1,000,  or  imprisonment  in  the 
county  jail  not  exceeding  six  months,  or  by  both  such  fine  and 
imprisonment."* 

§  967,  Montana  —  Trusts  and  combinations.— "Every  per- 
son, corporation,  stock  company  or  association  of  persons  in 
this  State  who,  directly  or  indirectly,  combine  or  form  what  is 
known  as  a  trust,  or  make  any  contract  with  any  person  or 
persons,  corporations  or  stock  companies,  foreign  or  domestic, 
through  their  stockholders,  directors,  officers,  or  in  any  man- 
ner whatever,  for  the  purpose  of  fixing  the  price  or  regulating 
the  production  of  any  article  of  commerce  or  of  the  product 
of  the  soil  for  consumption  by  the  people,  or  to  create  or  carry 
out  any  restriction  in  trade,  to  limit  productions,  or  increase  or 
reduce  the  price  of  merchandise  or  commodities,  or  to  prevent 
competition  in  merchandise  or  commodities,  or  to  fix  a  stand- 
ard or  figure  whereby  the  price  of  any  article  of  merchandise, 
commerce  or  produce,  intended  for  sale,  use  or  consumption, 
will  be  in  any  way  controlled,  or  to  create  a  monopoly  in  the 
manufacture,  sale  or  transportation  of  any  such  article,  or  to 
enter  into  an  obligation  by  which  they  shall  bind  others  or 
themselves  not  to  manufacture,  sell  or  transport  any  such  arti- 
cle below  a  common  standard  or  figure,  or  by  which  they 
agree  to  keep  such  article  or  transportation  at  a  fixed  Qr  grad- 
uated figure,  or  by  which  they  settle  the  price  of  such  article, 
so  as  to  preclude  unrestricted  competition,  is  punishable  by 
imprisonment  in  the  state  prison  not  exceeding  five  years,  or 
by  fine  not  exceeding  $10,000,  or  both.  Every  corporation 
violating  the  provisions  of  this  section  forfeits  to  the  State  all 
its  property  and  franchises,  and  in  case  of  a  foreign  corpora- 
tion it  is  prohibited  from  carrying  on  business  in  the  State."  ^ 

lAct    approved    March    6,    1893,  for  foreign   corporations   violating 

p.  187  of  the  Acts  of  1893.  sections,  compare   laws:    Ark.,  see 

The  act  of  1893  prohibiting  an  em-  §  916;  Fla.,  see  g  925;  Ga.,  see  §  929; 

ployer  from  interfering  with  an  em-  Ind,  see  §  937;  Iowa,  see  §  940;  Kan., 

pioyee's  joining  a  labor  union  has  see  §  943;  Ky.,  see  §  948;    Lfu,  see 

been  held  unconstitutional.    State  v.  §951;  Mich.,  see  §  956;  Minn.,  see 

Jnlow  (1895),  81  S.  W.  R  78L  §  958;  Miss.,  see  §  962;  Ma,  see  g  964; 

3  For  clause  forfeiting  franchises  Neb.,  see  §  970;  N.  C,  see  977;  N.  Dak., 

of  Montana  corporations  and  penalty  see  §  978;  Ohio,  see  §  981;  Okla.,  see 
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*^  The  provisions  of  this  chapter  do  not  apply  to  any  ar- 
rangement, agreement  or  combination  between  laborers  made 
with  the  object  of  lessening  the  hours  of  labor  or  increasing 
wages,*  nor  to  persons  engaged  in  horticulture  or  agriculture 
with  a  view  of  enhancing  the  price  of  their  products." ' 

§  968.  '  Affecting  labor. —  It  is  provided  that  all  print- 
ing for  which  the  state  is  chargeable,  except  certificates  of  ap- 
pointment and  election  to  office,  shall  have  thereon  the  label 
of  the  branch  of  the  International  Typographical  Union  of  the 
city  in  which  they  are  printed.' 

§969.  Blacklisting.— The  law.  for  the  protection  of 

discharged  employees  and  to  prevent  blacklisting  is  substan- 
tially the  same  as  that  of  Florida.^ 

§  970.  Nebraska  —  Trusts  and  combinations. — A  trust  is  a 
combination  of  capital,  skill  or  acts  by  any  person  or  persons  to 
fix  the  price  of  any  article  or  commodity  of  trade,  use  or  mer- 
chandise, with  the  intent  to  prevent  others  from  conducting  or 
carrying  on  the  same  business,  or  selling  or  trafficking  in  the 
same  article,  use  or  merchandise,  or  a  combination  of  capital, 
skill  or  acts  by  two  or  more  persons,  or  by  two  or  more  of  them 
for  either,  any  or  all  of  the  following  purposes:  1.  To  create  or 
carry  out  restrictions  in  trade.  2.  To  limit  or  reduce  the  pro- 
duction or  increase,  or  reduce  the  price  of  merchandise  or  com- 
modities. 8.  To  prevent  competition  in  insurance,  either  life, 
fire,  accident  or  any  other  kind,  or  in  manufacture,  making, 
constructing,  transportation,  sale  or  purchase  of  merchandise, 
produce  or  commodities.  4.  To  fix  at  any  standard  or  figure, 
whereby  its  price  to  the  public  shall  be  in  any  manner  con- 
trolled or  established  upon  any  article  of  merchandise,  produce 
or  manufacture  of  an}^  kind  intended  for  sale,  use  or  consump- 
tion in  this  state;  to  establish  any  pretended  agency  whereby 
the  sale  of  any  such  article,  commodity,  merchandise  or  prod- 
uct shall  be  covered  up,  concealed  or  made  to  appear  to  be  for 

^  988;  a  C,  see  §086;  Tenn., see g  989;  Compare  laws:  Ga.,  see  §  91^;  IlL, 

Tex.,  see  §990;  Utah,  see  §  998;  Wis.,  see  §  988:  Ind,  see  §  987;  La.,  see 

see  §1003.  §  951;  Mich.,  see  §  956;   Misa,  see 

1  Compare  laws:  Mich.,  see  g  956;  §  962;   N.  C,  see  §  977;  Tenn.,  see 
La.,  see  §  951;  Miss.,  see  §  962;  Neb.,  §  989. 

see  §  970:  &  Dak.,  see  §  987.  'Session  Laws  of  1897,  p.  58;  House 

2  Montana  Penal  Code  (1895),  cli.  8,    Bill  Na  4,  approved  March  8^  1897. 
seoa  821,822.  <  See  §927,  Mipro. 
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the  original  vendor,  for  a  like  purpose  or  purposes,  and  to  en- 
able such  original  vendor,  producer  or  manufacturer  to  control 
the  wholesale  or  retail  price  of  any  such  article  of  merchandise, 
product  or  commodity  after  the  title  to  the  same  shall  have 
passed  from  such  vendor  or  manufacturer.  5.  To  make  or  enter 
into,  carry  on  or  carry  out  any  contract,  obligation  or  agree- 
ment of  any  kind  or  description  by  which  they  shall  bind,  or 
have  heretofore  bound,  themselves  not  to  sell,  dispose  of,  traffic 
in,  or  transport  any  article  of  merchandise  or  commodity,  or 
article  of  trade,  product,  use,  merchandise,  consumption  or  com- 
merce, below  a  common  standard  figure,  card  or  list  price,  or 
by  which  they  shall  agree  in  any  manner  to  keep  the  price  of 
such  article,  product,  commodity  or  transportation  at  a  fixed, 
or  graduated  figure  or  price,  or  by  which  they  shall  in  any 
manner  establish  or  settle  the  price  of  any  article  of  merchan- 
dise, commodity,  or  of  insurance,  fire,  life  or  accident,  or  trans- 
portation between  them  or  between  themselves  and  others,  or 
with  the  intent  to  preclude,  or  the  tendency  of  which  is  to  pre- 
vent or  preclude,  a  free  and  unrestricted  competition  among 
themselves  or  others,  or  the  people  generally,  in  the  production, 
sale,  traffic  or  transportation  of  any  such  article  of  merchan- 
dise, product  or  commodity,  or  conducting  a  like  business,  or 
by  which  they  shall  agreed  to  pool,  combine  or  unite  any  inter- 
est they  may  have  in  connection  with  the  sale,  production  or 
transportation  of  any  such  article  of  merchandise,  product  or 
commodity,  or  the  carrying  on  of  any  such  business,  that  its 
price  might  in  any  manner  be  affected  thereby.^ 

1  See  Comp.  Stats.  1897,  ch.  Ola.  mestio    use    which   have    become 

Ck)mpare  laws:  111.,  see  §933;  Kan.,  soiled  in  the  service  for  which  they 

see  §  943;  Mich.,  see  §  957;  Ohio,  see  were  fabricated,  is  not  a  manufactur- 

§  981.   See  also  La.,  g  951 ;  Miss.,  g  962 ;  ing  establishment  within  the  mean- 

Tez.,  g  990.  ing  of  the  section  quoted.    In  the 

In  Downing  v.  Lewis  et  aL  (1898),  common  understanding,  the  f unc- 

56  Neb.  886,  76  N.  W.  R  900,  the  su-  tion  of  a  laundry  is  to  make  clothes 

preme  court  held  that  a  laundry  was  clean,  rather  than  to  make  clean 

not  a  manufacturing  establishment  clothes.    But,  if  it  were  true  that  in 

within  the  anti-trust  law  of  1889,  and  the  classification  of  occupations  tliis 

by  the  same  reasoning  it  is  probably  business  should  be  assigned  to  the 

not  within  the  law  of  1897.    The  manufacturing  class,  still  the  stat- 

court  said:  **  It  seems  perfectly  plain  ute  would  have  no  application  to  the 

that  a  laundry,  the  business  of  which  case  before  us.  The  law  was  intended 

is  to  wash  and  iron  linen,  and  other  to  redress  a  well-known  evlL    It  was 

^urticles  of  wearmg  apparel  and  do*  designed  to  prevent  manufacturers 
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Any  and  all  acts  by  any  person  op  persons  carrying  on,  cre- 
ating, or  attempting  to  create,  either  directly  or  indirectly,  a 
trust  as  defined  in  section  one  (1)  of  this  act,  are  hereby  de- 
clared to  be  a  conspiracy  against  trade  and  business  and  unlaw- 
ful, and  any  person  who  may  be  or  may  become  engaged  in 
any  such  conspiracy,  or  take  part  therein,  or  aid  or  advise  in 
its  commission,  or  who  shall  as  principal,  manager,  director, 
agent,  servant  or  employee,  or  in  any  other  capacity,  know- 
ingly aid  or  advise  or  attempt  to  carry  out,  or  carry  out  any  of 
the  stipulations,  purposes,  prices,  rates,  orders  thereunder,  or  in 
pursuance  thereof,  shall  be  deemed  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  shall  be  punished  by  a  fine  of  not 
less  than  $25  nor  more  than  $5,000.^  ^ 

Any  corporation  of  the  state  violating  the  act  shall  forfeit 
its  charter.  Every  non-resident  corporation  violating  the  act 
shall  be  denied  the  right  to  do  business  in  the  state.' 

^^  In  prosecutions  under  this  act  it  shall  be  sufficient  to  prove 
that  a  trust  or  combination,  as  defined  herein  or  under  the 
common  law,  exists,  and  that  the  defendant  belonged  to  it  or 
acted  for  or  in  connection  with  it,  or  aided  or  advised  such 
trust  or  combination,  or  attempted  to  or  did  fully  carry  out 
any  of  the  stipulations,  purposes,  prices,  rates  or  orders  of  any 
person  connected  therewith ;  and  it  shall  not  be  necessary  to 
make  any  proof  of  all  the  members  belonging  to  such  trust, 
combination  or  conspiracy,  or  to  prove  or  produce  any  article 
or  agreement,  or  any  written  instrument  on  which  it  may  have 
been  based,  or  when,  where  or  how  such  trust,  combination  or 
conspiracy  was  formed,  or  that  it  was  evidenced  by  any  writ- 

and  dealers  in  articles  of  commerce  dealing  in  the  same  or  any  like  man- 

from  combining  for  the  purpose  of  ufaotured  or  natural  products.* '' 

lessening    competition,    regulating  ^Ibid. 

production  and  increasing  profits.   It  ^Compare  laws:   Ark.,  see  §  916; 

was  intended  to  secure  to  the  public  Fla.,  see  §  925;  Ga.,  see  §  929;  Ind. 

the  benefits  of  fair  competition  in  see  §  937;  Iowa,  see  §  940;  Kan.,  see 

trade,  and  markets  in  which  prices  g  943;  Ky.,  see  §  948;  La.,  see  g  951 ; 

or  products  would  be  fixed  with  ref-  Mich.,  see  g  956:   Minn.,  see  §  958; 

erence  to  the  natural  demand  and  Miss.,  see  |S  962;  Ma,  see  §964;  Mont, 

supply.    It  will  be  obserred  that  all  see  §  967;  N.  C,  see  g  977;  N.  Dak., 

contracts  in  restraint  of  trade  are  see  g  978;  Ohio,  see  §  981;  Okl.,  see 

not  forbidden,  but  only  such  as  are  g  983;  a  C,  see  §  986;  Tenn.,  see  g  989; 

entered  into  by  parties  who  are  'en-  Tex.,  see  g  990;  Utali,  see  §  998;  Wis., 

gaged  in  manufacturing,  selling  or  see  §  1002L 
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ten  agreement  of  any  kind  or  character,  whe|iher  in  parol  or 
written."  ^ 

"Nothing  herein  contained  shall  be  construed  to  prevent  any 
assemblies  or  associations  of  laboring  men  from  passing  and 
adopting  such  regulations  as  they  may  think  proper,  in  refer- 
ence to  wages  and  the  compensation  of  labor,  and  such  assem- 
blies and  associations  shall  retain,  and  there  is  hereby  reserved 
to  them,  all  the  rights  and  privileges  now  accorded  to  them 
by  law,  anything  herein  contained  to  the  contrary  notwith- 
standing." * 

Purchasers  of  commodities  from  any  person,  association  or 
corporation  transacting  business  contrary  to  the  provisions  of 
the  act  shall  not  be  liable  for  the  purchase  price,  and  may 
plead  the  act  in  defense  of  any  suit.' 

Persons  injured  in  business,  employment  or  property  by 
any  person,  association  or  corporation  by  reason  of  anything 
forbidden  in  the  act  shall  have  a  right  of  action  and  may  sue 
therefor  and  recover  damages  sustained.* 

*'  In  any  action  brought  under  any  of  the  provisions  of  this 
act  the  court  before  whom  the  same  shall  be  pending  may 
compel  any  person  or  persons,  partnership,  company,  associa- 
tion or  corporation  so  proceeded  against,  or  any  of  the  mem- 
bers of  any  such  partnership  or  corporation,  or  any  director, 
officer,  receiver,  trustee,  agent,  employee  or  clerk  of  them  or 
either  of  them,  to  attend,  appear  and  testify  in  such  suit  or 
proceeding,  and  may  compel  the  production  of  the  books  and 
papers  of  any  such  person,  persons,  partnership,  company,  as- 
sociation or  corporation,  party  to  any  such  proceeding.  Na 
person  shall  be  excused  from  attending  and  testifying,  or  pro-^ 
ducing  books  and  papers,  in  any  prosecution  under  this  act^ 
for  the  reason  that  the  testimony,  documentary  or  otherwise, 
required  of  him  may  tend  to  criminate  him,  or  subject  him  to 

1  Compare  laws:  III,  see  g  933;  La.,  Tenn.,  see  §  989;  Tex.,  see  §  991 ;  Neb., 

see  §  951;  Mioh.,  see  g  957;  N.  C,  see  see  §  970. 

g977;  Ohio,  see  §  981.  « Compare  laws:    Ga.,  see  §  929; 

2 Compare  laws:    La.,  see  §  951;  Lid,  see  §  937;  Kan.,  see  §942;  Mich., 

Mich.,  see  §  956;   Miss.,  see  §  962;  see  §  957;  Mis&,  see  §  962;  Ma,  see 

Mont,  see  §  967;  a  Dak.,  see  §  987.  g  961 ;  Neb.,  see  g  970;  Ohio,  see  §  981 ; 

'Oomparelaws:  III,  see g 938; Iowa,  OkL,  see  §  983;  &  C,  see  §  986;  S. 

see  §940;  Kan.,  see  g  942;  Ky.,  see  Dak..see§987;Tenn.,seeg989;Utah^ 

§  948;  Ma,  see  §964;  OkL,  see  §  983;  see  §  99a 
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a.  penalty  or  forfeiture;  but  no  person  shall  be  prosecuted  or 
subject  to  any  penalty  or  forfeiture  for  or  on  account  of  any 
transaction,  matter  or  thing  concerning  which  he  may  testify 
or  produce  evidence,  documentary  or  otherwise,  in  any  prose- 
cution under  the  provisions  of  this  act."^ 

§  971. Affecting  insurance  companies. — "Any  combi- 
nation or  agreement  made  or  entered  into  by  or  between  two 
or  more  fire  insurance  companies  insuring  property  against 
casualties  from  the  elements,  transacting  business  within  this 
state,  or  between  the  officers,  agents  or  employees  of  any  such 
companies,  relating  to  the  rates  to  be  charged  for  insurance, 
the  amount  of  commissions  to  be  allowed  agents  for  procuring 
insurance,  or  the  manner  of  transacting  the  business  of  fire 
insurance  within  this  state,  is  hereby  declared  to  be  unlawful, 
and  any  such  company,  officer  or  agent  violating  this  provis- 
ion shall  be  guilty  of  a  misdemeanor,  and  on  conviction  thereof, 
in  any  court  having  jurisdiction,  shall  pay  a  penalty  of  not  less 
than  $100  nor  more  than  $500  for  each  offense,  to  be  recovered 
for  the  use  of  the  permanent  school  fund  in  the  name  of  the 
state."' 

§972.  Nevada — Blacklisting. — "Any  person,  association, 
company  or  corporation  within  this  State,  or  agent  or  officer 
on  behalf  of  such  person,  association,  company  or  corporation, 
who  shall  hereafter  wilfully  do  anything  intended  to  prevent 
any  person  who  shall  have  for  any  cause  left  or  been  dis- 
charged from  his  or  its  employ  from  obtaining  employment 
elsewhere  in  this  State,  shall  be  deemed  guilty  of  a  misde- 
meanor." • 

1  CompUed  St  1897,  ch.  91a.  rations  having  business  therein,  see 

For  laws  applicable  to  combina-  Act  of  July  10,  1897,  Laws  of  1897, 

tioDs  among  persons  and  oorpora-  oh.  8;  Compu  St  1897,  oh.  4»  art  8w 

tions  engaged    in    the  business  of  Union  labels  and  trade-marks  are 

dealing  in  grain,  or  operating  grain  protected  by  ch.  47a  of  the  Compiled 

elevators,  or  handling,  sending,  ship-  Statutes  of  1881  (7th  ed.,  1895). 

ping  or  transporting  grain,  see  sees.  '  P.  68,  ch.  75,  of  the  Acts  of  1896. 

15  to  18  of  the  act  of  July  10,  1897.  New  Hampshire  has  no  law  re- 

ch.  80  of  the  laws  of  1897.    In  this  garding   trusts   and   combinationa 

connection  see  also  sec.  245  of  the  The  only  law  affecting  trade  unions 

Criminal  Code.  is  an  act  to  protect  associations  and 

3  Compiled  St  1897,  ch.  91a,  sec.  19.  unions  of  workingmen  in  their  la- 

For  act  regarding  stock-yards  and  bels,  trade-marks  and  forms  of  ad- 

publio  markets,  and  equal  rights  of  vertising.  (Approved  March  18, 189&) 

all  persons,  associations  and  corpo- 
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§  973.  New  Jersey  —  Affecting  labor.—  Provides  for  the  in- 
corporation of  labor  unions  and  societies  of  workingmen  asso- 
ciated together  for  lawful  mutual  aid  and  protection.^ 

"No  corporation  or  employers  of  labor  doing  business  in  the 
state  shall,  directly  or  indirectly  or  through  any  manager,  agent, 
superintendent  or  employee  thereof,  make,  as  a  condition  of 
employment  of  labor  in  any  branch  of  its  service,  that  any  ap- 
plicant or  applicants  for  such  employment  shall,  either  indi- 
vidually or  collectively,  be  required  to  sign  any  paper,  docu- 
ment or  writing  of  any  description,  by  which  an  obligation  is 
made  or  implied  of  renouncing  existing  membership  in  any 
organization,  society  or  brotherhood,  or  by  which  a  promise  is 
given  of  not  joining  such  organization  at  any  future  time. 

"  No  corporation  or  employers  of  labor  shall  in  like  manner 
require,  directly  or  indirectly  or  through  any  of  its  managers, 
superintendents,  agents  or  employees,  that  any  individual  or 
individuals  shall  either  individually  or  collectively,  in  any  man- 
ner promise  to  renounce  existing  membership  in  any  lodge, 
brotherhood  or  labor  organization  of  any  kind,  or  promise  to 
refrain  from  joining  any  such  lodge,  brotherhood  or  organiza- 
tion at  any  future  time.'' ' 

§  974. Labor  combinations. — "It  shall  not  be  unlawful 

for  any  two  or  more  persons  to  unite,  combine  or  bind  them- 
selves by  oath,  covenant,  agreement,  alliance  or  otherwise,  to 
persuade,  advise  or  encourage,  by  peaceable  means,  any  person 
or  persons  to  enter  into  any  combination  for  or  against  leaving 
or  entering  into  the  employment  of  any  person,  persons  or  cor- 
poration." •• 

§975.  New  Mexico  —  Trusts  and  combinations. —  "Every 
contract  or  combination  between  individuals,  associations  or 
corporations,  having  for  its  object  or  which  shall  operate  to 
restrict  trade  or  commerce  or  control  the  quantity,  price  or  ex- 
change of  any  article  of  manufacture  or  product  of  the  soil  or 
mine,  is  hereby  declared  to  be  illegal. 

"  Every  person,  whether  as  individual  or  agent  or  officer  or 

]  Gen.  Stats.  (1898),  vol.  1,  pi  154  Union  trade-marks  and  labels  are 

^Gen.  Stata  (1896),  p.  1905,  pars.  45,    protected  by  ch.  73  of  the  Acts  of 

46.  1889,  and  ch.  107  of  the  Acts  of  1892. 

'  Sec.  80,  pt  774,  of  the  Supplement 

of  1886  to  the  Revision  of  1877. 
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stockholder  of  any  corporation  or  association,  who  shall  make 
any  such  contract  or  engage  in  any  such  combination,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  on  conviction  thereof 
shall  be  punished  by  a  fine  not  exceeding  $1,000  nor  less  than 
$100,  and  by  imprisonment  at  hard  labor  not  exceeding  one 
year,  or  until  such  fine  has  been  paid. 

"  Every  person  who  shall  monopolize  or  attempt  to  monopo- 
lize, or  combine  or  conspire  with  any  other  person  or  persons 
to  monopolize,  any  part  of  the  trade  or  commerce  of  this  terri- 
tory, shall  be  deemed  guilty  of  a  misdemeanor." 

Contracts  in  violation  of  the  act  are  declared  void,^  and  pur- 
chasers of  commodities,  and  persons,  associations  or  corpora- 
tions transacting  business  in  violation  of  the  act,  shall  not  be 
liable  for  the  purchase  price.* 

§976.  New  York  —  Trusts  and  combinations. —  "Every 
contract  or  combination  in  the  form  of  trust  or  otherwise,  made 
after  the  passage  of  this  act,  whereby  competition  in  the  state 
of  New  York  in  the  supply  or  the  price  of  any  article  or  com- 
modity of  common  use  in  said  state  for  the  support  of  life  and 
health  may  be  restrained  or  prevented,  for  the  purpose  of  ad- 
vancing prices,  is  hereby  declared  illegal." 

"  Every  person  who  shall,  after  the  passage  of  this  act,  make 
any  such  contract,  or  engage  in  any  combination,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  on  conviction  thereof 
shall  be  punished  by  a  fine  not  exceeding  $5,000,  or  by  impris- 
onment not  longer  than  one  year,  or  by  both  such  fine  and  im- 
prisonment." • 

"  Every  corporation,  or  officer  thereof,  that  shall  make  any 
contract,  arrangement  or  agreement,  or  shall  enter  into  any 
combination  or  conspiracy,  for  the  purpose  of  restraining  or 
preventing  competition  in  the  supply  or  price  of  any  article  or 
commodity  in  common  use  in  this  state,  or  with  intent  to  re- 
strict or  restrain  trade  or  commerce  in  this  state,  or  that  shall 
attempt  or  actually  conduct  any  business  in  this  state  pursuant 
to  any  such  contract,  arrangement,  agreement  or  combination, 

1  Compare  laws:  Cal..  see  §  919;  I1L»  '  Compiled  Laws  New  Mexico,  1897, 

see  §  938;  Iowa,  see  §  940;  Ky.,  see  sec&  1292  to  1294. 

^  948;  La.,  see  §  951;  Mich.,  see  ^  956;  '  Laws  of  New  York,  1893,  vol  2, 

Minn.,  see  §  958;  Misa,  see  g  962;  Ma,  oh.  716,  act  approved  May  17,  189a 
nee  g  964;  Ohio,  see  .^  981;  Tenn.,  see 
^  989;  Utah,  see  §  99a 
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wherever  the  same  may  be  made,  or  shall  in  any  manner  in 
this  state  engage  or  aid  in  carrying  out  or  executing  the  agree- 
ments contained  in  any  such  contract  or  arrangement,  wher- 
ever the  same  may  be  made,  shall  be  deemed  guilty  of  a  mis- 
demeanor. The  attorney-general  may,  in  addition  to  the  power 
now  conferred  by  law,  bring  an  action  in  the  name  and  on 
behalf  of  the  people  of  the  state  ags^inst  one  or  more  trustees, 
directors,  managers  or  other  officers  of  a  corporation,  or  against 
any  corporation,  foreign  or  domestic,  to  restrain  them  or  either 
of  them  from  carrying  out  iathis  state  any  such  contract,  com- 
bination or  business  in  this  state,  where  such  contract,  combi- 
nation or  business  is  threatened,  or  there  is  good  reason  to 
apprehend  that  the  same  may  be  made."  ^ 

"  No  domestic  stock  corporation  and  no  foreign  corporation 
doing  business  in  this  state  shall  combine  with  any  other  cor- 
poration or  person  for  the  creation  of  a  monopoly  or  the  un- 
lawful restraint  of  trade  or  for  the  prevention  of  competition 
in  any  necessary  of  life."^ 

1  Laws  of  New  York,  1896,  vol  1,  a  manufacturer  from  fixing  the  price 
oh.  267,  act  approved  April  19,  1896.  at  which  his  articles  should  be  sold, 

2  Laws  of  New  York  1897,  ch.  884,  or  from  making  an  agreement  with 
amending  sec.  7,  ch.  564.  of  Laws  of  those  persons  who  acted  as  the  job- 
1890,  as  amended  by  ch.  6^8,  Laws  of  bers  or  retaUers  of  his  manufactured 
1892.  An  agreement  by  a  manu-  articles  that  they  would  deal  exdu- 
facturer  with  large  numbers  of  job-  sively  in  his  merchandise,  or  would 
bers  and  dealers  to  pay  them  a  re-  not  sell  the  merchandise  of  other 
bate  on  all  purchases  of  a  certain  persons  at  a  less  price  than  that  for 
brand  of  goods  sold  in  order  to  con-  which  his  product  was  sold.  The 
trol  and  extend  the  trade  is  not  con-  act  was  evidently  intended  to  pre- 
trary  to  section  1  of  chapter  716  of  vent  manufacturers  or  dealers  in  any 
the  laws  of  1898.  Walsh  et  aL  v.  article  or  commodity  of  common  use 
D wight  et  al.  (1899),  58  N.  Y.  Supp.  from  combining  together  to  advance 
91.  "There  is  nothing  in  this  con-  the  price  of  such  article  or  commod- 
tract  that  restrains  or  prevents  com-  ity,  by  which  competition  in  the  sup- 
petition  in  the  supply  or  the  price  of  ply  or  price  of  the  same  would  be 
any  article  or  commodity.  The  act  restricted  or  regulated;  but  a  con- 
is  entitled  '  An  act  to  prevent  mo-  tract  by  a  single  manufacturer  as  to 
nopolies  in  articles  of  general  ne-  the  price  at  which  his  goods,  when 
cessity,'  and  it  makes  illegal  a  con-  manufactured,  should  be  sold  by 
tract  or  combination  whereby  com-  those  selected  by  him  for  the  pur- 
petition  in  the  state  of  New  York  in  pose  of  sale  or  distribution,  would 
the  supply  or  price  of  any  article  or  not  be  a  contract  by  which  competi- 
commodity  of  common  use  may  be  tion  in  the  supply  or  price  of  the 
restrained  or  prevented  for  the  pur-  commodity  would  be  restrained  or 
pose  of  advancing  prices.  This  act  prevented.  ^.11  the  manufacturers 
did  not  have  the  effect  of  preventing  could  compete  with  these  defendants 
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§  977»  North  Carolina— Trusts  aqd  combinations. —  "Any 
corporation  organized  under  the  laws  of  this  or  any  other  state 
or  country  for  transacting  or  conducting  any  kind  of  business 
in  this  state,  or  any  partnership  or  individual  or  other  associa- 
tion of  persons  whatsoever,  who  shall  create,  enter  into,  be- 
in  the  sale  of  these  goods,  or  the  mak-  a  monopoly  or  the  unlawful  restraint 
ing  of  a  contract  such  as  was  *  made  of  trade  or  for  the  prevention  of  com- 
by  the  defendants.  The  contract  in  petition  in  any  necessary  of  life.' 
question  simply  gave  to  such  of  their  The  licenses  or  contracts  A  and  B 
customers  as  chose  to  make  the  agree-  were  entered  into  by  the  National 
ment  with  them  an  advantage  as  to  Harrow  Company  of  New  York,  and 
the  price  for  which  the  goods  were  being  designed  *  for  the  creation  of  a 
purchased  which  those  who  refused  monopoly,'  and  to  effect '  the  unlaw- 
to  come  to  such  an  understanding  ful  restraint  of  trade,*  are  void  under 
did  not  share.  That  such  an  agree-  the  section  last  quoted,  as  being  be- 
ment  is  not  illegal  has  been  settled  yond  the  power  of  the  corporation, 
by  a  long  line  of  authoritiea"  The  words  *  necessary  of  life '  do  not 

A  combination  of  spring-tooth  har-  control  the  entire  section,  but  only 
row  makers  is  within  the  prohibition  limit  and  control  the  words  foUow- 
of  section  7  of  chapter  884  of  the  ing  the  last  disjunctive  in  the  sec- 
laws  of  1807.  National  ELarrow  Ca  tion.  The  section  is  a  disjunctive 
V.  Bement  &  Sons  (1897),  47 .  N.  Y.  one,  and  prohibits  corporations  from 
Supp.  462.  ''By  section  168  of  the  combining  to  accomplish  three 
penal  code  any  combination  to  injure  things :  (1) '  Creation  of  a  monopoly ; ' 
trade  or  commerce  is  a  misdemeanor.  (2) '  the  unlawful  restraint  of  trade ; ' 
This  section  is  a  substitute  for  sec-  and  (8)  *  the  prevention  of  competi* 
tion  8,  title  6,  chapter  1,  part  i,  of  tion  in  any  necessary  of  life.'  The 
the  Revised  Statutes  (2  Rev.  St  691),  plaintiff,  the  successor  of  the  New 
which  was  repealed  by  chapter  508  York  corporation,  stands  in  the  shoes 
of  the  laws  of  1886  (sea  1,  par.  4).  of  its  predecessor  in  respect  to  these 
When  the  transactions  occurred  out  contracts,  and  they,  being  void  when 
of  which  this  action  arose,  section  7  entered  into,  are  void  in  the  hands 
of  chapter  564  of  the  laws  of  1890  of  the  plaintiff."  See  also  People  v. 
(the  stock  corporation  law)  provided :  North  River  Sugar  Refining  Ca  ( 1880), 
*  Sea  7.  Combinations  prohibited, —  7  N.  Y.  Supp^  406. 
No  stock  corporation  shall  combine  The  right  of  the  attorney-general 
with  any  other  corporation  or  person  to  take  testimony  under  sections  1 
for  the  creation  of  a  monopoly  or  the  to  8  of  the  act  prohibiting  monopo- 
unlawful  restraint  of  trade  or  for  the  lies  is  discussed  in  In  re  Attorney- 
prevention  of  competition  in  any  General  (1897),  47  N.  Y.  Supp.  883. 
necessary  of  life.'  The  validity  of  a  consolidation  made 

"  By  chapter  384  of  the  laws  of  1897  three  days  before  the  repeal  of  the 

the  section  was  amended  so  that  it  act  permitting  such  consolidations 

now  reads  as  follows:  'Sea  7.  Com-  is  discussed  in  Cameron  et  al.  v.  New 

hinations   abolished, —  No  domestic  York  &  Mt  V.  Water  Ckx  et  aL  (1892;, 

stock  corporation  and  no  foreign  cor-  133  N.  Y.  836,  31  N.  £.  R.  104. 

Iteration  doing  business  in  this  state  Union  trade-marks  and  labels  are 

shall  combine  with  any  other  corpo-  protected  by  ch.  385  of  the  Acts  of 

ration  or  person  for  the  creation  of  1889  and  ch.  219  of  the  Acts  of  1893. 
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come  a  member  of,  or  a  party  to,  any  pool,  trust,  agreement, 
combination,  confederation  or  understanding  with  any  other 
corporation,  partnership,  individual  op  any  other  person  or  as- 
sociation of  persons  to  regulate  or  fix  the  price  of  any  article 
of  merchandise  or  commodity,  or  shall  enter  into,  become  a 
member  of,  or  a  party  to,  any  pool,  agreement,  contract,  com- 
bination or  confederation  to  fix  the  amount  or  quantity  of  any 
article,  commodity  or  merchandise  to  be  mined,  produced  or 
^old  in  this  state,  shall  be  deemed  and  adjudged  guilty  of  a  con- 
spiracy to  defraud  and  be  subject  to  the  penalties  provided  in 
this  act."  1 

"  It  shall  not  be  lawful  for  any  corporation  to  issue  or  to  own 
trust  certificates,  or  for  any  corporation,  agent,  officer  or  em- 
'  ployee,  or  the  directors  or  stockholders  of  any  corporation,  to 
enter  into  any  combination^  contract  or  agreement  with  any 
person  or  persons,  corporation  or  corporations,  or  with  any 
stockholder  or  director  thereof,  the  purpose  and  .effect  of  which 
combination,  contract  or  agreement  shall  be  to  place  the  man- 
agement or  control  of  such  combination  or  combinations,  or 
the  manufactured  product  thereof,  in  the  hands  of  any  trustee 
or  trustees,  with  the  intent  to  limit  or  fix  the  price  or  lessen 
the  production  and  sale  of  any  article  of  commerce,  use  or  con*- 
sumption,  or  to  prevent,  restrict  or  diminish  the  manufacture 
or  output  of  any  such  article."* 

Any  corporation,  individual  or  association  violating  any  pro- 
vision of  the  act  shall  forfeit  $100  for  each  day.  Contracts 
and  agreements  in  violation  of  any  provision  of  the  act  are 
void.  Any  corporation  of  the  state  violating  any  provision  of 
the  act  shall  forfeit  its  charter.  There  is  no  reference  to  cor- 
porations of  other  states  in  the  act.' 

1  Substantially  same  laws:  HI.,  see  §  94a  See  also  Mich.,  §  957;  Ohi(v 
§  983;  Iowa,  see  §  940;  Ky.,  see  §  948;    §  981;  Utah,  §  998. 

Ma,  see  §  964    Similar  laws:  Ark.,  <  Compare  laws:  Ark.,  see  §  916; 

see  §  916.    CJompare:  OkL,  see  §  983;  Fla.,  see  §  925;  Ga.,  see  §  929;  Ind., 

Ter.,  see  §  991.  see  §  937;  Iowa,  see  §  940;  Kan.,  see 

2  Public  Laws  of  North  Carolina,  §  943;  Ky.,  see  §  948;  La.,  see  g  951; 
1899,  ch.  666.  Mich.,  see  §  956;  Minn.,  see  §  958; 

Same  laws:  Ma,  see  §  964  Same  Miss.,  see  §  962;  Ma,  see  §  964:  Mont, 
law  except  that  word  "employee "is  see  §  967;  Neb.,  see  §  970;  N.  Dak.^ 
plural  instead  of  singular:  III,  see  see  §  978;  Ohio,  see  §  981;  OkL,  see 
§933.  Substantially  same  law:  Iowa,  §  983;  a  C,  see  §  986;  Tenn.,  see 
see  §  940;  Kail,  see  §  942;  Ky.,  see    §  989;   Tex.,  see  §  990;   Utah,  see 

§  998;  Wis.,  see  §  1002. 
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The  act  does  not  apply  to  agriculture  products  while  in  the 
hands  of  the  producer,  nor  to  the  lumber  interest  of  the  state, 
neither  shall  it  prevent  cotton  or  woolen  mills  from  regulating 
the  amount  of  their  output  or  selling  the  same  through  an 
agent.^ 

In  any  indictment  or  information  for  any  offense  named  in 
the  act  it  is  sufficient  to  state  the  purpose  and  effects  of  the 
trust  or  combination,  and  that  the  accused  was  a  member  of, 
acted  with  or  in  pursuance  of  it,  without  giving  its  name  or  de- 
scription or  how  or  where  it  was  created.' 

In  proceedings  under  the  act  it  is  sufficient  to  prove  that  a 
trust  or  combination  as  defined  exists,  and  that  the  defendant 
belonged  to  it  or  acted  for  or  in  connection  with  it,  without 
proving  all  members  belonging  to  it  or  producing  or  proving 
any  articles  of  agreement  or  any  written  instrument  on  which 
it  may  have  been  based,  or  that  it  was  evidenced  by  any  writ- 
ten instrument  at  all,  and  a  preponderance  of  evidence  is  suffi- 
cient to  authorize  a  verdict  and  judgment  for  the  state.' 

This  act  does  not  apply  to  any  wholesale  or  retail  merchant 
or  jobber  doing  business  in  the  state  who  is  not  a  party  to  or 
interested  in  a  trust  nor  the  agent  of  a  trust,  nor  does  it  apply 
to  any  fishing,  trucking  or  canning  industry  in  the  state,  nor  to 
any  persons,  firms  or  corporation  engaged  therein.  But  no  per- 
son or  firm  shall  be  deemed  to  be  the  agent  of  a  trust  because 
of  the  sale  of  trust  manufactured  goods  or  products  when  the 
said  person  or  firm  buys  said  goods  or  products  and  sells  the 
same  as  his  or  its  own  property.* 

^978.  North  Dakota  —  Trusts  and  combinations. — ^^AU 
arrangements,  contracts,  agreements,  trusts  or  combinations  be- 
tween pei'sons  or  corporations  made  with  a  view  to  lessen,  or 
which  tend  to  lessen,  full  and  free  competition  in  the  importation 
or  sale  of  articles  imported  into  this  state,  or  in  the  manufacture 
or  sale  of  articles  of  domestic  growth,  or  of  domestic  raw  ma- 
terial, and  all  arrangements,  contracts,  agreements,  trusts  or 

^Compare  laws:    Ga.,  see  §  929;  'Similar  laws:  III,  see  §  938;  La., 

IlL,  see  g  933;  Ind,  see  §  937;  La.,  see  g  Ool;  Mich.,  see  g  957;  Neb.,  see 

«ee  g  9ol;  Midi.,  see  g  956;  Miss.,  see  g  970;  Ohio,  see  g  981. 

^'  962;  Mont,  see  g  967;  Tenn.,  see  « Public  Laws  of  North  Carolina 

g  989.  1899,  ch.  666,  Act  approved  March  6, 

'^  Similar  laws:  La.,  see  g  951 ;  Mich.,  1899. 
see  §  957;  Ohio^  see  g  981. 
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combinations  between  persons  or  corporations  designed,  or 
which  tend  to  advance,  reduce  or  control  the  price  or  the  cost 
to  the  producer  or  to  the  consumer  of  any  such  product  or  ar- 
ticles, are  hereby  declared  to  be  against  public  policy,  unlaw- 
ful and  void."  ^ 

"Any  violation  of  the  provisions  of  this  act  shall  be  deemed 
and  is  hereby  declared  to  be  destructive  of  full  and  free  com- 
petition and  a  conspiracy  against  trade,  and  any  person  or  per- 
sons who  may  engage  in  any  such  conspiracy,  or  who  shall,  as 
principal,  manager,  director  or  agent,  or  in  any  other  capacity, 
knowingly  carry  out  any  of  the  stipulations,  purposes,  prices, 
rates  or  orders  made  in  furtherance  of  such  conspiracy,  shall, 
on  conviction,  be  punished  by  a  fine  of  not  less  than  $100  or 
more  than  $5,000,  and  by  imprisonment  in  the  penitentiary  not 
less  than  one  year  or  not  more  than  ten  years,  or,  in  the  judg- 
ment of  the  court,  by  either  such  fine  or  such  imprisonment." 

Any  corporation  of  the  state  violating  any  provision  of  the 
act  shall  forfeit  its  charter.  Any  foreign  corporation  violating 
any  provision  of  the  act  shall  be  denied  the  right  to  do  busi- 
ness in  the  state.^ 

Any  person  or  corporation  damaged  by  any  arrangement, 
contract,  trust  or  combination  described  in  section  1  of  the  act 
may  recover  from  any  person  or  corporation  operating  such 
trust  or  combination  the  full  consideration  paid  for  any  goods, 
wares  or  merchandise  the  sale  of  which  is  controlled  by  any 
«ttch  combination  or  trust.' 

It  is  made  the  duty  of  judges  to  especially  instruct  grand 
juries  as  to  the  provisions  of  the  act.* 

iSame  law:  Ga.,  see  §  929;  Tenn.,  see  g  990;  Utah,  see  §  998;  Wi&,  see 

see  §  989.  Similar  laws :  Ind.,  see  g  937 ;  §  1002. 

Kan.,  see  §  942.    See  also  Mich.,  ^956;  3  Compare  laws:    Ga.,  see  §  929; 

MiniL,  §  958;  Mo.,  §  964;  a  C,  §  986.  Ind.,  see  §  937;  Kan.,  see  §  942;  Mich., 

2  Compare  laws:  Ark.,  see  §  916;  see  §  957;  Miss.,  see  §  962;  Mo.,  see 

Fla.,  see  §  925;  Ga.,  see  ^  929;  Ind.,  §  964;    Neb.,  see  §  970;    phio,  see 

see  §  937;  Iowa,  see  §  940;  Kan.,  see  §  981;  OkL,  see  §  983;  S.  C,  see§986; 

§  943;  Ky.,  see  §  948;  La.,  see  §  951;  a  Dak.,  see  §  987;  Tenn.,  see  §  989; 

Mich.,  see  §  956;   Minn.,  see  §  958;  Utah,  see  §  99a 

Miss.,  see  §  962;  Ma,  see  §  964;  Mont.,  <  Laws  of  North  Dakota  1897,  oh* 

see  §  967;  Neb.,  see  §  970;  N.  C,  see  141.  act  approved  March  9,  1897. 

§  977 ;  Ohio,  see  §  981 ;  OkL.  see  g  983;  Compare  laws:  Ala.,  see  §  914;  Ky., 

a  C,  see  §  986;  Tenn.,  see  g 989;  Tex.,  see  §  948;  Miss.,  see  §  962;  Tenn.,  see 

§989. 
70 
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§  979. Combinations  among  dealers  in  prod  ace.— Th^ 

penal  code  provides :  ^  "  Every  person  who  is  a  dealer  in  or 
buyer  of  grain,  hogs,  cattle  or  stock  of  any  kind,  and  who  en- 
ters into  any  contract,  agreement,  understanding  or  combina'- 
tion  with  any  other  person,  not  his  partner,  who  is  a  like  dealer 
or  buyer,  either:  1,  for  the  pooling  of  the  price  of  grain,  hogs, 
cattle  or  stock  of  any  kind,  between  himself  and  such  other 
person  or  others;  or  2,  for  the  division  between  them  of  the 
aggregate  or  net  proceeds  of  the  earnings  or  profits  of  sucb 
dealers  or  buyers  or  any  portion  thereof;  or  3,  for  fixing  or 
establishing  the  price  which  such  dealers  or  buyers  shall  pay 
or  offer  for  grain,  hogs,  cattle  or  stock  of  any  kind,  is  guilty 
of  a  misdemeanor." ' 

The  penal  code  also  provides:  "Every  person  who  creates^ 
enters  into  or  becomes  a  member  of  or  party  to  any  pool,  trusty 
combination  or  confederation,  or  makes  or  enter  into  any  con- 
tract, agreement  or  understanding  therefor,  with  another  per- 
son, either:  l,to  limit  or  fix  the  price  of  any  commodity,  article 
or  merchandise;  or  2,  to  limit  or  fix  the  amount  or  quantity 
of  any  commodity,  article  or  merchandise  to  be  manufactured, 
mined,  produced  or  sold  in  this  state,  is  guilty  of  a  misde* 
meanor.' 

"  Every  corporation  regardless  of  place  of  organization  doing 
business  in  this  state,  and  every  partnership  or  association  of 
individuals  so  doing  business,  which  shall  violate  any  of  the 
provisions  of  the  penal  code,  is  guilty  of  a  misdemeanor  and 
punishable  by  fine  of  not  less  than  one  and  not  to  exceed 
twenty  per  cent,  of  the  capital  stock  of  such  corporation,  or  of 
the  amount  invested  in  such  company,  firm  or  association."  *' 

Every  person  who,  as  president,  manager,  director,  stock- 
holder, receiver  or  agent  or  other  person  of  any  corporation, 
on  behalf  of  such  corporation,  or  as  a  member  of  any  partner- 
ship or  association  of  individuals,  violates  provisions  of  penal 
code,  is  guilty  of  a  misdemeanor.* 

Ko  person,  not  a  defendant  on  trial,  shall  be  excused  or 
claim  any  immunity  from  testifying  or  producing  his  records^ 
contracts,  books  or  papers,  or  the  records,  contracts,  books  or 

1  See  eh.  51,  seoa  7480-7484  «  Penal  Code,  seo.  74d2L 

'Sea  748a  «8eo.74da 

«Seo.748t 
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papers  in  bis  possession  or  ander  his  control  belonging  to  any 
otber  person,  partnership,  corporation  or  association,  npon  the 
trial  of  a  prosecution  for  the  violation  of  any  of  the  provisions 
of  this  chapter ;  but  such  testimony  or  evidence  shall  not  be 
used  against  the  person  so  testifying  or  producing  records,  con- 
tracts, books  or  papers  upon  a  prosecution  for  violating  any  of 
the  provisions  above  referred  to.^ 

§980. Blacklisting. —  Article  17  of  the  constitution 

provides  that  "  the  exchange  of  blacklists  between  corpora- 
tions shall  be  prohibited." 

It  is  provided  by  statute  that  "  every  person,  corporation  or 
agent  thereof,  who  maliously  interferes  or  hinders,  in  any  way, 
any  citizen  of  this  State  from  obtaining  employment,  or  enjoy- 
ing employment  already  obtained,  from  any  other  person  or 
corporation,  is  guilty  of  a  misdemeanor. 

"Every  corporation,  officer*  agent  or  employee  thereof,  and 
every  person  of  any  corporation,  on  behalf  of  such  corpora- 
tion, who  exchanges  with  or  furnishes  or  delivers  to  any  other 
corporation  or  any  officer,  agent,  employee  or  person  thereof 
any  '  blacklist,'  is  guilty  of  a  misdemeanor."  * 

§  981.  Ohio — Trusts  and  combinations. —  ^^  A  trust  is  a  com- 
bination of  capital,  skill  or  acts  by  two  or  more  persons,  firms, 
partnerships,  corporations  or  associations  of  persons,  or  of  any 
two  or  more  of  them,  for  either,  any  or  all  of  the  following 
purposes:  1.  To  create  or  carry  out  restrictions  in  trade  or 
commerce.  2.  To  limit  or  reduce  the  production,  or  increase 
or  reduce  the  price,  of  merchandise  or  any  commodity.  3.  To 
prevent  competition  in  manufacturing,  making,  transporta- 
tion, sale  or  purchase  of  merchandise,  produce  or  any  com- 
modity. 4.  To  fix  at  any  standard  or  figure,  whereby  its  price 
to  the  public  or  consumer  shall  be  in  any  manner  controlled 
or  established,  any  article  or  commodity  of  merchandise,  prod- 
uce or  commerce  intended  for  sale,  use  or  consumption  in 
this  state.  5.  To  make  or  enter  into  or  execute  or  carry  out 
any  contracts,  obligations  or  agreements  of  any  kind  or  de- 
scription, by  which  they  shall  bind  or  have  bound  themselves 
not  to  sell,  dispose  of  or  transport  any  article  or  any  com- 
modity or  any  article  of  trade,  use,  merchandise,  commerce 

1  Sec.  7484  'Penal  Code,  eh.  15,  Rev.  Ck>de8  of  1895» 
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or  consumption  below  a  common  standard  figure  or  fixed  value, 
or  by  which  they  shall  agree  in  any  manner  to  keep  the  price 
of  such  article,  commodity  or  transportation  at  a  fixed  or  gradu- 
ated figure,  or  by  which  they  shall  in  any  manner  establish  or 
settle  the  price  of  any  article,  commodity  or  transportation 
between  them  or  themselves  and  others,  so  as  to  directly  or 
indirectly  preclude  a  free  and  unrestricted  competition  among 
themselves,  or  any  purchasers  or  consumers,  in  the  sale  or 
transportation  of  any  such  article  or  commodity,  or  by  which 
they  shall  agree  to  pool,  combine  or  directly  or  indirectly 
unite  any  interests  that  they  may  have  connected  with  the 
sale  or  transportation  of  any  such  article  or  commodity,  that 
its  price  might  in  any  manner  be  affected.  Every  such  trust 
as  is  defined  herein  is  declared  to  be  unlawful,  against  public 
policy  and  void."  ^ 

It  is  made  the  duty  of  the  attorney-general  or  the  prosecut- 
ing attorney  of  the  proper  county  to  institute  proper  suits  or 
qiio  warranto  proceedings  in  the  court  of  competent  jurisdiction 
in  any  county  in  the  state  where  such  corporation  or  associa- 
tion exists  or  does  business  or  may  have  a  domicile;  or  when 
suit  is  instituted  by  the  attorney-general  in  qtto  warramiOy  he 
may  also  begin  any  such  suit  in  the  supreme  court  of  the  state, 
or  the  circuit  court  of  Franklin  county,  to  forfeit  the  charter 
privileges  and  powers  exercised  by  such  corporation  or  associa- 
tion. 

Every  foreign  corporation  or  foreign  association  exercising 
any  powers  or  functions  of  the  corporation  in  the  state,  violat- 
ing any  of  the  provisions  of  the  act,  shall  be  denied  the  right 
and  prohibited  from  doing  any  business  in  the  state,  and  it  is 
the  duty  of  the  attorney-general  to  enforce  this  provision  by 
bringing  proper  proceedings  in  quo  warramio  in  the  supreme 
court,  or  the  circuit  court  of  the  county  in  which  the  defend- 
ant resides  or  does  business,  or  other  proper  proceedings  by  in- 
junction or  otherwise.* 

iLaws  of  1808,  IX  143,  Senate  Bill  *  Compare  laws:  Arlc,  see  §  916; 

No.  386,  passed  AprU    19,  189S,  in  Fla.,  see  §  925;  Ga.,  see  §  929;  Ind., 

force  July  1, 1898.  see  §  937;  Iowa,  see  §  940;  Kan.,  see 

Similar  laws:  IlL,  see  §  938;  Ean.,  g  943;  Ky.,  see  §  948;  La.,  see  §  951 ; 

see  g  948;  Hioh.,  see  §  957;  Neb.,  see  Mich.,  see  §  956;  Minn.,  see  g  958; 

§  970;  Tex.,  see  §  990.    See  also  La.,  Misa,  see  §  962;  Mo.,  see  g  964;  Mont, 

g  951;  Misa,  §  962.  see  §  967;  Neb.,  see  §  970;  N.  C,  see 
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"The  secretary  of  state  shall  be  authorized  to  revoke  the 
certificate  of  any  sach  corporation  or  association  heretofore  au- 
thorized by  him  to  do  business  in  this  state. 

"Any  violation  of  either  or  all  of  the  provisions  of  this  act 
shall  be  and  is  hereby  declared  a  conspiracy  against  trade,  and 
any  person  who  may  become  engaged  in  any  such  conspiracy 
or  take  part  therein,  or  aid  or  advise  in  its  commission,  or  who 
shall  as  principal,  manager,  director,  agent,  servant  or  employer, 
or  in  any  other  capacity,  knowingly  carry  out  any  of  the  stipu- 
lations, purposes,  prices,  rates,  or  furnish  any  information  to 
assist  in  carrying  out  such  purposes,  or  orders  thereunder  or  in 
pursuance  thereof,  shall  be  punished  by  a  fine  of  not  less  than 
fifty  ($50)  dollars  nor  more  than  five  thousand  ($5,000)  dollars, 
or  be  imprisoned  not  less  than  six  months  nor  more  than  one 
year,  or  by  both  such  fine  and  imprisonment.  Each  day's  viola- 
tion of  this  provision  shall  be  considered  a  separate  offense. 

"  In  any  indictment  for  an  offense  named  in  this  act,  it  is  suf- 
ficient to  state  the  purpose  or  effects  of  the  trust  or  combination. 
And  that  the  accused  is  a  member  of,  acted  with  or  in  pursu- 
ance of  it,  or  aided  or  assisted  in  carrying  out  its  purposes, 
without  giv  ng  its  name  or  description,  or  how,  when  and 
where  it  was  created.^ 

"In  prosecutions  under  this  act  it  shall  be  sufficient  to  prove 
that  a  trust  or  combination,  as  defined  herein,  exists,  and  that 
the  defendant  belonged  to  it,  or  acted  for  or  in  connection  with 
it,  without  proving  all  the  members  belonging  to  it,  or  proving 
or  producing  any  article  of  agreement,  or  any  written  instru- 
ment on  which  it  may  have  been  based ;  or  that  it  was  evi- 
denced by  any  written  instrument  at  all.  The  character  of 
the  trust  or  combination  alleged  may  be  established  by  proof 
of  its  general  reputation  as  such.''^ 

"  Each  and  every  firm,  person,  partnership,  corporation  or 
association*  of  persons,  who  shall  in  any  manner  violate  any  of 
the  provisions  of  this  act,  shall  for  each  and  every  day  that 
such  violations  shall  be  committed  or  continued,  after  due  no- 

§977;  N.  Dak.,  see  §978;  OkL,  see       i  Similar  laws:  La.,  see  g  951  ;Mich.9 
§  988;  a  C,  see  §  986;  Tenn.,  see  §  989;    see  §  957;  N.  C,  see  §  977. 
Tex.,  see  g  990;  (Jtah,  see  §998;  Wia,       2 Similar  laws:  lU.,  see  g  988;  La., 
see  g  1003.  see  §  951;  Mich.,  see  §  957;  Neb.,  see 

§970;  N.  C,  see  §  977. 
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tice  given  by  the  attorney-general  or  any  prosecuting  attorney, 
forfeit  and  pay  the  sum  of  fifty  ($50)  dollars,  which  may  be 
recovered  in  the  name  of  the  state,  in  any  county  where  the 
offense  is  committed,  or  where  either  of  the  offenders  reside; 
and  it  shall  be  the  duty  of  the  attorney-general,  or  the  prose- 
cuting attorney  of  any  county  on  the  order  of  the  attorney- 
general,  to  prosecute  for  the  recovery  of  same.  When  the 
action  is  prosecuted  by  the  attorney-general  against  a  corpora- 
tion or  association  of  persons,  he  may  begin  the  action  in  the 
circuit  court  of  the  county  in  which  the  defendant  resides  or 
does  business."  ^ 

All  contracts  in  violation  of  the  provisions  of  the  act  are 
declared  void.' 

The  provisions  of  the  act  shall  be  held  cumulative  of  each 
other,  and  of  all  other  laws  in  any  way  affecting  them  in  force 
in  the  state. 

It  is  made  unlawful  "  for  any  person,  partnership,  association 
or  corporation,  or  any  a^ent  thereof,  to  issue  or  to  own  trust 
certificates,  or  for  any  person,  partnership,  association  or  cor- 
poration, agent,  officer  or  employee,  or  the  directors  or  stock- 
holders of  any  corporation,  to  enter  into  any  combination, 
contract  or  agreement  with  any  person  or  persons,  corporation 
or  corporations,  or  with  any  stockholder  or  director  thereof, 
the  purpose  and  effect  of  which  combination,  contract  or  agree- 
ment shall  be  to  place  the  management  or  control  of  such  com- 
bination or  combinations,  or  the  manufactured  product  thereof, 
in  the  hands  of  any  trustee  or  trustees  with  the  intent  to  limit 
or  fix  the  price  or  lessen  the  production  and  sale  of  any  article 
of  commerce,  use  or  consumption,  or  to  prevent,  restrict  or 
diminish  the  manufacture  or  output  of  any  such  article;  and 
any  person,  partnership,  association  or  corporation  that  shaU 
enter  into  any  such  combination,  contract  or  agreement  for  the 
purpose  aforesaid  shall  be  deemed  guilty  of  a  misdemeanor, 
and  on  conviction  thereof  shall  be  punished  by  a  fine  of  not  less 
than  $50  nor  more  than  $1,000."' 

In  addition  to  the  criminal  and  civil  penalty  provided,  any 

1  Laws  1893,  p.  14a  Minn.,  see  §  958;  Misa,  see  g  962;  Ma, 

^  Compare  laws :  CaL,  see  §  919 ;  111.,  see  §  964 ;  New  Mex.,  see  §  975 ;  Tenn., 

see  g  933;  Iowa,  see  §  940;  Ky.,  see  see  §  989;  Utah,  see  g  99a 

g  948;  La.,  see  §  951;  Mich.,  see  g  956;  >  Laws  of  1898,  Senate  BiU  Na  336^ 
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person  •*  who  shall  be  injured  in  his  business  or  property  by 
any  other  person  or  corporation  or  association  or  partnership, 
by  reason  of  anything  forbidden  or  declared  to  be  unlawful  by 
this  act,  may  sue  therefor  in  any  court  having  jurisdiction 
thereof  in  the  county  where  the  defendant  resides  or  is  found, 
or  any  agent  resides  or  is  found,  or  where  service  may  be  ob- 
tained, without  respect  to  the  amountun  controversy,  and  to 
recover  twofold  the  damages  by  him  sustained,  and  the  costs 
of  suit.  Whenever  it  shall  appear  to  the  court  before  which 
any  proceedings  under  this  act  may  be  pending  that  the  ends 
of  justice  require  that  other  parties  shall  be  brought  before  the 
court,  the  court  may  cause  them  to  be  made  parties  defendant 
and  summoned,  whether  they  reside  in  the  county  where  such 
action  is  pending  or  not."  ^ 

§  98a. Affecting  labor.—  It  is  made  "  unlawful  for 

any  individual,  or  member  of  any  firm,  or  agent,  officer  or  em- 
ployee of  any  company  or  corporation,  to  prevent  employees 
ifrom  forming,  joining  and  belonging  to  any  lawful  labor  or- 
ganization; and  any  such  individual,  member,  agent,  officer  or 
employee  that  coerces  or  attempts  to  coerce  employees  by  dis« 
charging  or  threatening  to  discharge  from  their  employ  or  the 
employ  of  any  firm,  company  or  corporation,  because  of  their 
connection  with  such  laAvful  labor  organization,  shall  be  guilty 
of  a  misdemeanor,  and  upon  conviction  thereof  in  any  court  of 
competent  jurisdiction  shall  be  fined  in  any  sum  not  exceeding 
$100  or  imprisoned  for  not  more  than  siz  months,  or  both,  in 
the  discretion  of  the  court."  * 

passed  April  19, 1806,  in  force  July  1,  In  State  v.  Buckeye  Pipe  Line  et  aL 

189a  (1900),  56  N.  K  R  464,  the  supreme 

Same  law:  Mich.,  see  §  957.  Sim-  court  of  Ohio  held  that  the  anti-trust 
ilar  laws:  Iowa,  see  §  940;  111.,  see  act  of  1898  is  not  repugnant  to  any 
g  933;  Kan.,  see  g  942;  Ky.,  see  §  948;  provision  of  the  state  or  federal  con- 
Mo.,  see  g  964;  N.  C,  see  g  977.  See  stitution.  The  case  involved  the  le- 
also  Utah,  g  998.  gality  of  a  combination  of  pipe  line 

1  Laws  1893,  p.  148L  and  oil  companies. 

Compare  laws:  Oa.,  see  §929;  Ind.,  >  Bates'  (2d  ed.)  Ohio  Stats.,  ch.  8 

see  §  987;  Kan.,  see  §  942;  Mich.,  see  (4864—68).    The  protection  of  union 

§957;  Miss.,  see  §962;  Ma,  see  §964;  labels   is   provided   for   in   oh.   7a 

Neb.,  see  §  970;  N.  Dak.,  see  §  978;  (4864—49  to  4864-53),  Bates'  (2d  ed.) 

OkL,8ee§988;S.C.,see§986;S.Dak.,  Ohio  Stats, 
see  §  987;  Tenn.,  see  §  989;  Utah,  see 
§99a 
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§983.  Oklahoma  —  Trusts  and  combinations. —  ^^If  any 
individual,  firm,  partnership,  or  any  association  of  persons 
whatsoever,  shall  create,  enter  into,  become  a  member  of,  a 
party  to,  any  pool,  trust,  agreement,  combination  or  under- 
standing with  any  other  individual,  firm,  partnership  or  asso- 
ciation of  persons  whatsoever,  to  regulate  or  fix  the  price  of, 
or  prevent  or  restrict  the  competition  in  the  sale  of,  provisions, 
feed,  fuel,  lumber  or  other  building  materials,  articles  of  mer- 
chandise or  other  commodity,  [they]  shall  be  deemed  guilty  of 
[a]  misdemeanor,  and  upon  conviction  thereof  shall  be  fined 
not  less  than  fifty  nor  more  than  five  hundred  dollars." 

It  is  also  made  unlawful  ^'  for  any  corporation  organized 
under  the  laws  of  this  Territory,  or  organized  under  the  law* 
of  any  other  Territory  or  State,  and  doing  business  in  thia 
Territory,  to  enter  into  any  combination,  contract,  trust,  pool 
or  agreement  with  any  other  corporation  or  corporations,  or 
with  any  individual,  firm,  partnership  or  association  of  persons- 
whatsoever,  for  the  purpose  of  regulating  or  fixing  the  price 
of,  or  preventing  or  restricting  competition  in  the  sale  of  pro- 
visions, feed,  fuel,  lumber  or  other  building  materials,  articles 
of  merchandise  or  other  commodity,  including  the  fixing  of  tho 
rate  of  interest.^ 

"  [Any]  president,  manager,  director,  agent,  receiver  or  other 
officer  of  any  such  corporation  violating  the  provisions  of  this 
section  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  be  fined  not  less  than  fifty  nor  more 
than  five  hundred  dollars  for  the  first  offense,  and  upon  a  sec- 
ond conviction  shall  be  fined  a  sum  equal  to  twice  the  amount 
of  the  first  fine,  and  such  corporation  shall  forfeit  its  corporate 
right  and  franchise,  and  its  corporate  existence  in  this  Terri- 
tory shall  thereupon  cease  and  determine."  * 

^^  Any  person  purchasing  provisions,  feed,  material,  articles 

1  Compare  laws:   Ark.,  see  §  916;  §  943;  Ky.,  see  §  948;  La.,  see  §  951; 

IlL,  see  §988:  Iowa,  see  §940;  Ky.,  Mich.,  see  §  956;  Minn.,  see  §  958; 

see  §  948;  Ma,  see  §  964;  N.  C,  see  Miss.,  see  §  962;  Ma,  see  §964;  Mont.^ 

§  977;  Texas,  see  §  991.  see  §  967;  Neb.,  see  §  970;  N.  C,  see 

3  For  laws  as  to  forfeiture  of  fran-  §  977:  N.  Dak.,  see  §  978;  Ohio,  see 

chise,  compare  laws:  Ark.,  see  §916;  §981;  &  C,  see  §986;  Tenn.,  see 

Fla.,  see  §  925;  Qa.,  see  §  929;  Ind.,  §  989;  Texas,  see  §  990;  Utah,  see 

see  §  937;  Iowa,  see  §  940;  Kan.,  see  §  998;  Wia,  see  §  lOOa 


§  984.]  THE   LAW8  AND   THEIB   APPLICATIOK.  lllS 

of  merchandise,  or  any  commodity  from  any  individual,  firm, 
partnership  or  corporation  transacting  business  in  violation  of 
the  provisions  of  this  act,  such  person  so  purchasing  shall  not 
be  liable  for  the  price  or  payment  of  any  such  article  of  com- 
modity, and  may  plead  this  act  as  a  defense  in  any  suit  for 
price  or  payment.*  In  any  civil  action  brought  under  the  pro- 
visions of  this  section,  the  court  before  whom  such  suit  shall 
be  pending  may  compel  the  plaintiff  to  testify;  but  if  the 
plaintiff  be  a  corporation,  then  the  court  may  compel  any  offi- 
cer, agent  or  employee  of  such  corporation  to  attend,  appear 
and  testify,  or  compel  the  production  of  any  contract  or  papers 
in  evidence  in  such  civil  action:  Provided,  the  evidence  so  ob- 
tained shall  not  be  used  in  any  criminal  prosecution  against 
the  person  so  testifying,  except  in  a  criminal  prosecution  for 
perjury  committed  in  giving  such  testimony." 

"Any  person  who  shall  have  purchased  from  any  individual^ 
firm,  partnership  or  corporation  doing  business  in  violation  of 
the  provisions  of  the  act,  any  provisions,  feed,  fuel,  lumber  or 
other  building  material,  articles  of  merchandise  or  other  com- 
modity, and  paid  for  the  same,  may  maintain  a  civil  action  to 
recover  the  full  amount  of  damages  sustained  in  consequence 
of  any  such  violation  of  the  provisions  of  the  act,  together  with 
a  reasonable  attorney's  fee  to  be  fixed  by  the  court." 

In  any  civil  action  brought  under  the  provisions  of  the  sec- 
tion, the  court  before  whom  such  suit  be  pending  may  compel 
the  defendant  to  testify ;  but  if  the  defendant  be  a  corporation^ 
then  the  court  may  compel  any  officer,  agent  or  employee  of 
such  corporation  to  attend,  appear  and  testify,  or  compel  the 
production  of  any  contract  or  paper  as  evidence  in  such  civil 
action.^ 

§  984.  Pennsylvania  —  Affecting  labor. — "It  shall  be  law- 
ful for  any  and  all  classes  of  mechanics,  journeymen,  trades- 
men and  laborers  to  form  societies  and  associations  for  their 
mutual  aid,  benefit  and  protection,  and  peaceably  to  meet,  dis- 

1  Compare  laws:  IlL,  see  §  988;  Compare  laws:  Ga.,  see  §929;  Ind.^ 
Iowa,  see  §  940;  Kan.,  see  §  942;  Ky.,  see  §  987;  Kan.,  see  §  942;  Mich.,  see- 
see  §  948;  Ma,  se^  §  964;  Neb.,  see  g  957;  Miss.,  see  §  962;  Ma,  see  §964; 
g  970;  Tenn.,  see  §  969;  Tex.,  see  g  991.  Ohio,  see  §  981;  Neb.,  see  §  970;  N. 

2  Rev.    St.    Oklahoma,    1898,   ch.  Dak.,  see   §  978;    a  C,  see   §  986 
LXXXIII.    Act  took  effect  Decern-  &  Dak.,  see  §  987;  TeniL,  see  §  989; 
ber  25, 1890.  Utah,  see  §  99a 
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CUSS  and  establish  all  necessary  by-laws,  rules  and  regulations 
to  carry  out  the  same ;  all  acts  or  parts  of  acts  inconsistent 
herewith  are  hereby  repealed :  Provided,  the  provisions  of  this 
act  shall  not  apply  to  the  counties  of  Clearfield  and  Centre. 

"  It  shall  be  lawful  for  any  laborer  or  laborers,  workingman 
or  workingmen,  journeyman  or  journeymen,  acting  either  as 
individuals  or  as  the  member  of  any  club,  society  or  associa- 
tion, to  refuse  to  work  or  labor  for  any  person  or  persons,  when- 
ever in  his,  her  or  their  opinion  the  wages  paid  are  insufficient, 
or  the  treatment  of  such  laborer  or  laborers,  workingman  or 
workingmen,  journeyman  or  journeymen,  by  his,  her  or  their 
employer,  is  brutal  or  offensive,  or  the  continued  labor  by  such 
laborer  or  laborers,  workingman  or  workingmen,  journeyman 
or  journeymen,  would  be  contrary  to  the  rules,  regulations  or 
by-laws  of  any  club,  society  or  organization  to  which  he,  she 
or  they  might  belong,  without  subjecting  any  person  or  per- 
sons so  refusing  to  work  or  labor  to  prosecution  or  indictment 
for  conspiracy  under  the  criminal  laws  of  this  commonwealth: 
Provided,  that  this  act  shall  not  be  held  to  apply  to  the  mem- 
ber or  members  of  any  club,  society  or  organization  the  con- 
stitution, by-laws,  rules  and  regulations  of  which  are  not  in 
strict  conformity  to  the  constitution  of  the  state  of  Pennsyl- 
vania and  to  the  constitution  of  the  United  States:  Provided, 
that  nothing  herein  contained  shall  prevent  the  prosecution 
and  punishment,  under  existing  laws,  of  any  person  or  persons 
who  shall,  in  any  way,  hinder  persons  who  desire  to  labor  for 
their  employers  from  so  doing,  or  other  persons  from  being 
employed  as  laborers. 

"  The  second  proviso  in  the  first  section  of  said  act  shall  be 
so  construed  that  the  use  of  lawful  or  peaceful  means,  having 
for  their  object  a  lawful  purpose,  shall  not  be  regarded  as  ^  in 
any  way  hindering'  persons  who  desire  to  labor;  and  that  the 
use  of  force,  threat  or  menace  of  harm  to  persons  or  property 
shall  alone  be  regarded  as  in  any  way  hindering  persons  who 
desire  to  labor  for  their  employers  from  so  doing,  or  other  per- 
sons from  being  employed  as  laborers. 

^'  From  and  after  the  passage  of  this  act,  five  or  more  em- 
ployees, at  least  three  of  whom  shall  be  citizens  of  the  United 
States,  may,  by  their  agreement  and  upon  a  compliance  with 
the  provisions  of  this  act,  form  themselves  into  an  associatioa 
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I 

for  their  mutual  aid  and  benefit  and  protection  in  their  trade 
<joncems."  ^ 

The  law  then  goes  on  to  point  out  in  detail  the  steps  to  be 
taken  to  perfect  the  organization  referred  to: 

"  An  association  authorized  by  this  act,  by  virtue  of  its  char- 
ter, shall  have  the  following  powers: 

"  First.  To  have  succession  by  its  associated  name  for  the 
period  limited  by  its  charter,  and  when  no  period  is  limited 
thereby,  or  by  this  act,  perpetually,  subject  to  the  power  of 
the  general  assembly  under  the  constitution  of  this  common- 
wealth. 

"  Second.  To  maintain  and  defend  judicial  proceedings. 

^'  Third.  To  make  and  use  a  common  seal  and  alter  the  same 
at  pleasure. 

"  Fourth.  To  purchase,  hold  and  transfer  such  real  estate  and 
personal  property  as  the  purposes  of  the  corporation  may  re- 
quire. 

"  Fifth.  To  elect  or  appoint  and  compensate  such  officers  or 
agents  as  the  business  of  such  association  may  require. 

"  Sixth.  To  establish  a  constitution  and  adopt  by-laws  and 
rules,  not  inconsistent  with  law,  for  the  management  of  its  prop- 
erty and  the  conduct  and  regulation  of  its  affairs. 

"Seventh.  To  enter  into  any  obligation  necessary  to  the 
transaction  of  its  business. 

"  Eighth.  To  organize  and  establish,  for  the  purposes  men- 
tioned in  section  1  of  this  act,  such  subordinate  associations  of 
employees  as  shall  apply  therefor,  under  such  reasonable  rules, 
regulations  and  restrictions  as  may  by  the  parent  association 
be  deemed  necessary."    .    •,    . 

"It  shall  be  lawful  for  employees,  acting  either  as  individ- 
uals or  collectively,  or  as  the  members  of  any  club,  assembly, 
association  or  organization,  to  refuse  to  work  or  labor  for  any 
person,  persons,  corporation  or  corporations,  whenever  in  his, 
her  or  their  opinion  the  wages  paid  are  insufficient,  or  his,  her 
or  their  treatment  is  offensive  or  unjust,  or  whenever  the  con- 
tinued labor  or  work  by  him,  her  or  them  would  be  contrary 
to  the  constitution,  rules,  regulations,  by-laws,  resolution  or 
resolutions  of  any  club,  assembly,  association,  organization  or 
meeting  of  which  he,  she  or  they  may  be  a  member  or  may 

1  Brightly's  Pardon's  Digest  Laws  of  Pa.  (1700-1894),  p.  2017. 
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have  attended,  and  as  such  individuals  or  members  or  as  having 
attended  any  meeting,  it  shall  be  lawful  for  him,  her  or  them 
to  devise  and  adopt  ways  and  means  to  make  such  rules,  regu- 
lations, by-laws,  resolution  or  resolutions  effective,  without  sub- 
jecting them  to  indictment  for  conspiracy  at  common  law  or 
under  the  criminal  laws  of  this  commonwealth:  Provided,  first. 
That  this  act  shall  not  be  held  to  apply  to  the  member  or  mem- 
l)ers  of  any  club,  assembly,  association,  organization  or  meet- 
ing, the  constitution,  rules,  regulations,  by-laws,  resolution  or 
resolutions  of  which  are  not  in  conformity  with  the  constitu- 
tion of  the  United  States  and  to  the  constitution  of  this  com- 
]nonwealth.  Provided,  second.  That  nothing  herein  contained 
shall  prevent  the  prosecution  and  punishment  under  any  law, 
other  than  that  of  conspiracy,  of  any  person  or  persons  who 
shall,  by  the  use  of  force,  threats  or  menace  of  harm  to  person 
or  property,  hinder  or  attempt  to  hinder  any  person  or  persons 
who  may  desire  to  labor  or  work  for  any  employer  from  so 
doing  for  such  wages  and  upon  such  terms  and  conditions  as 
he,  she  or  they  may  deem  proper.  And  provided,  third.  That 
nothing  herein  contained  shall  prevent  the  prosecution  and  pun- 
ishment of  any  persons  conspiring  to  commit  a  felony."^ 

§  985. Strikes  of  railroad  employees. —  The  law  re- 
garding striking  railroad  employees  and  parties  who  sympa- 
thize with  them  is  similar  to  that  of  Delaware.^ 

§  986.  South  Carolina — Trnsts  and  combinations. —  ^^  All 
arrangements,  contracts,  agreements,  trusts  or  combinations 
between  two  or  more  persons  as  individuals,  firms  or  corpora- 
tions, made  with  a  view  to  lessen,  or  which  tend  to  lessen,  full 
and  free  competition  in  the  importation  or  sale  of  articles  im- 
ported into  this  state,  or  in  the  manufacture  or  sale  of  articles 
of  domestic  growth,  or  of  domestic  raw  material,  and  all  ar- 
rangements, contracts,  agreements,  trusts  or  combinations  be- 
tween persons  or  corporations,  designed  or  which  tend  to  ad- 
vance, redupe  or  control  the  price  or  the  cost  to  the  producer 
or  to  the  consumer  of  any  such  product  or  article,  and  all  ar- 

1  The  incorporation  of  co-operative  >See  §  934^  ntprcu  Page  533  of 
asaooiatioiui  is  provide  for  in  seo-  Brightly's  Purdon*8  Digest  of  1895. 
tions  1  to  25,  page  889,  of  Brightly's  Tlie  protection  of  union  trade- 
Purdon's  Dig^  (13th  ed.,  1895).  marks  and  labels  is  provided  for  in 

Act  Na  68  of  the  Acts  of  1895. 
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rangements,  contracts,  trusts,  syndicates,  associations  or  com- 
binations between  two  or  more  persons  as  individuals,  firms, 
corporations,  syndicates  or  associations,  that  may  lessen  or 
affect  in  any  manner  the  full  and  free  competition  in  any  tar- 
iff, rates,  tolls,  premiums  or  prices,  or  seeks  to  control  in  any 
way  or  manner  such  tariffs,  rates,  tolls,  premiums  or  prices  in 
any  branch  of  trade,  business  or  commerce,  are  hereby  de- 
clared to  be  against  public  policy,  unlawful  and  void."^ 

"  Whenever  complaint  is  made  upon  affidavit  or  affidavits 
showing  ^ prirrKh  facie  case  of  violation  of  the  provisions  of  the 
first  section  of  this  act  by  any  corporation,  domestic  or  for- 
eign, it  shall  be  the  duty  of  the  attorney-general  to  bring  ac- 
tion against  such  domestic  corporation  to  forfeit  its  charter, 
and  for  the  purpose  of  such  forfeiture  he  shall  apply  to  any 
court  of  competent  jurisdiction  for  an  order  restraining  such 
offending  corporation,  and  in  cases  w^here  in  his  discretion  it  is 
necessary,  for  the  immediate  appointment  of  a  receiver  for 
such  offending  corporation,  where  such  forfeiture  affects  a 
creditor  or  creditors  of  such  offending  corporation,  and  in  case 
such  violation  shall  be  established  the  court  shall  adjudge  the 
charter  of  such  corporation  to  be  forfeited,  and  such  corpora- 
tion shall  be  dissolved  and  its  charter  shall  cease  and  deter- 
mine; and  in  the  case  of  such  showing  as  to  a  foreign  corpora- 
tion an  action  shall  be  begun  by  the  attorney-general  in  said 
court  to  determine  the  truth  of  such  charge,  and  in  case  such 
charge  shall  be  considered  established  the  effect  of  the  judg- 
ment of  the  court  shall  be  to  deny  such  corporation  the  recog- 
nition of  its  corporate  existence  in  any  court  of  law  or  equity 
in  this  state.  But  nothing  in  this  section  shall  be  construed  to 
affect  any  right  of  action  then  existing  against  such  corpora- 
tion."* 

"Any  violation  of  the  provisions  of  this  act  shall  be  deemed, 
and  is  hereby  declared  to  be,  destructive  of  full  and  free  com- 

1  Similar  laws:  Ga.,  see  §  929;  lad.,  see  §  956;  Minn.,  see  §  958;  Miss.,  see 

see  ^987;  Kan.,  see  ^  942;  Mich.,  see  §  962;  Mo.,   see    §  964;  Mont,   see 

§  956;  Minn.,  see  §  958;  Mo.,  see  §  964;  g  967;  Neb.,  see  §  970;  N.  C,  see  g  977; 

N.  Dak.,  see  g  978;  Tenn.,  see  §  989,  N.  Dak.,  978;  Ohio,  see  g  981;  OkL, 

2<:k)mpare  laws:  Ark.,  see  g  916;  see  g  983;  S.  C,  see  g  986;  Tenn.,  see 

Fla.,  see  g  925;  Ga.,  see  g  929;  Ind.,  989;  Tex.,  see  g  990;  Utah,  see  §  998; 

937;  Iowa,  see  g  940;  Kan.,  see  g  943;  Wi&,  see  g  lOOa 
Ky.,  see  g  948;  La.,  see  g  951;  Mich., 
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petition  and  a  conspiracy  against  trade,  and  any  person  or 
persons  who  may  engage  in  any  such  conspiracy,  or  who  shall, 
as  principal,  manager,  director  or  agent,  or  in  any  other  capac- 
ity, knowingly  carry  out  any  of  the  stipulations,  purposes, 
prices,  rates  or  orders  made  in  furtherance  of  such  conspiracy, 
shall  on  conviction  be  punished  by  a  fine  of  not  less  than  $100 
or  more  than  $5,000,  and  by  imprisonment  in  the  penitentiary 
not  less  than  six  months  or  more  than  ten  years,  or,  in  the 
judgment  of  the  court,  by  either  such  fine  or  such  imprison- 
ment." 

Any  person  or  corporation  damaged  by  any  such  arrange- 
ment, contract,  trust  or  combination  described  in  the  act  may 
recover  "  of  any  person,  persons  or  corporation  operating  such 
trust  or  combination  the  full  consideration  or  sum  paid  by  him 
ox  them  for  any  goods,  wares,  merchandise  or  articles  the  sale 
of  which  is  controlled  by  such  combination  or  trust."  * 

§  S87.  Sonth  Dakota  —  Constitutional  provisions. — ^'Mo- 
nopolies and  trusts  shall  never  be  allowed  in  this  State,  and  no 
incorporated  company,  copartnership  or  association  of  persons 
in  this  State  shall  directly  or  indirectly  combine  or  make  any 
contract  with  any  incorporated  company,  foreign  or  domestic^ 
through  their  stockholders  or  the  trustees  or  assigns  of  such 
stockholder,  or  with  any  copartnership  or  association  of  per- 
sons, or  in  any  manner  whatsoever  to  fix  the  prices,  limit  the 
production  or  regulate  the  transportation  of  any  product  or 
commodity  so  as  to  prevent  competition  in  such  prices,  produc- 
tion or  transportation,  or  to  establish  excessive  prices  therefor. 
The  legislature  shall  pass  laws  for  the  enforcement  of  this  sec- 
tion, adequate  penalties,  and  in  the  case  of  incorporated  com- 
panies, if  necessary  for  that  purpose,  may,  as  a  penalty,  declare 
the  forfeiture  of  their  franchises."  * 

§  988.  Trusts  and  combinations. —  "  A  trust  or  a  mo- 
nopoly is  a  combination  of  capital,  skill  or  acts  of  two  or  more 
persons,  firms,  corporations  or  associations  of  persons,  first,  to 
create  or  carry  out  restrictions  in  trade;  second,  to  limit  the 

iLaws  of  1897,  approved  Feb.  25^  Neb.,  see  g  970;  K  Dak.,  see  §  978; 

1897,  as  amended  by  Laws  of  a  C,  Ohio,  see  §  981;  OkL,  see  §  988;  TeniL, 

1898,  p.  782,  approved  Feb.  19, 189a  see  §  989;  a  Dak.,  see  §  987;  Utah, 
Compare  laws:  Ga.,  see  §  929:  Ind.,  see  g  99a 

see  S  937;  Kan.,  see  §  942;  Mich.,  see       ^  Const  of  1889,  art  17,  par.  20. 
g957;  Mifl&,  see  g  902;  Ma,  see  §  964; 


§  988.]  THE   LAWS  Ain)  THEIB  APPLICATION.  111^ 

production  or  to  increase  or  reduce  the  price  of  commodities; 
third,  to  prevent  competition  in  the  manufacture,  transporta- 
tion, sale  or  purchase  of  merchandise,  produce  or  commodities;, 
fourth,  to  fix  any  standard  or  figure  whereby  the  price  to  tha 
public  shall  be  in  any  manner  established  or  controlled ;  pro- 
vided, that  nothing  in  this  act  shall  be  construed  so  as  to  in- 
clude labor  organizations."  * 

It  is  made  "unlawful  for  any  incorporated  company,  co- 
partnership or  association  of  persons  in  this  state,  directly  or 
otherwise,  to  fix  prices,  limit  the  production  or  regulate  the 
transportation  of  any  product  or  commodity  so  as  to  obsti'uct 
OT  delay  or  prevent  competition  in  such  production  or  trans- 
portation or  limit  transportation  of  commodities  or  to  fix  prices 
therefor." ' 

It  is  made  "  unlawful  for  any  incorporated  company,  copart- 
nership or  association  of  persons  in  another  state  to  directly  or 
otherwise  combine  or  make  any  contract  with  any  incorporated 
company,  copartnership,  association  of  person  or  persons  in  this, 
state  to  combine  or  make  any  contract  to  fix  prices,  limit  the 
production  of  commodity  or  regulate  the  transportation,  directly 
or  otherwise,  of  any  product  or  commodity  so  aS  to  obstruct  or 
prevent  competition  or  limit  transportation  or  to  fix  prices 
therefor."  • 

Any  officer  or  servant  of  any  company,  partnership  or  asso- 
ciation violating  any  provision  of  the  act  shall  be  deemed 
guilty  of  misdemeanor,  and  for  the  first  offense  be  fined  not 
less  than  one  thousand  nor  more  than  five  thousand  dollars, 
and  for  the  second  offense  not  les§  than  five  nor  more  than  tea 
thousand  dollars.^ 

The  law  of  1890*  provides:  "That  any  combination,  agree- 
ment or  trust,  made,  entered  into  or  formed  between  persons, 
copartnerships  or  corporations  in  this  state,  or  by  and  between 
any  persons,  copartnerships  or  corporations  within  this  state 
with  any  person,  copartnership  or  corporations  without  this- 
state,  with  intent  and  which  shall  in  any  manner  tend  to  pre- 

1  Stat  of  18d9,  oh.  25,  sea  SSSa  'Stats.  1890,  oh.  25,  sec.  838a 

For  provisions  exempting  labor  or-  '  Stata  1899,  eh.  25,  sea  38901 

ganizations  from  operation  of  laws,  ^  Sea  3391. 

see:  La.,  §  951;  Mich.,  §  956;  Miss.,  > Stats.  1899,  sea  8394. 

§  962;  Mont,  §  967;  Neb.,  §  97a 
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vent  a  free,  fair  and  full  competition  in  the  production,  manu- 
facture or  sale  of  any  article  or  commodity  of  domestic  growth, 
use  or  manufacture,  or  that  tends  to  advance  the  price  to 
the  user  or  consumer  of  any  article  or  commodity  of  domestic 
growth,  use,  production  or  manufacture  beyond  the  reasonable 
cost  of  production  or  manufacture  thereof,  or  that  tends  to  ad- 
vance the  price  to  the  user,  purchaser  or  consumer  of  farm 
machinery,  implements,  tools,  supplies,  and  lumber,  wood  and 
coal,  imported  into  this  state  from  any  other  state,  territory 
or  country,  beyond  the  reasonable  cost  of  production  and  sale 
or  manufacture  and  sale  of  the  same,  or  which  tends  to  and 
does  induce  and  accomplish  a  sale  of  wheat,  corn,  oats,  barley, 
flax,  cattle,  sheep,  hogs,  or  other  farm  or  agricultural  products, 
for  less  than  such  farm  or  agricultural  products  are  really 
worth  at  the  time  of  sale,  or  for  a  less  price  than  such  farm  or 
agricultural  products  would  sell  for  in  open  market  if  such 
combination,  agreement  or  trust  did  not  exist,  or  tends  to  or 
shall  increase,  enhance  or  maintain  rates  of  interest  on  loans 
of  money  for  the  forbearance  of  the  payment  of  any  sum  of 
money  or  debt,  or  to  prevent  a  fair  competition  for  a  low  rate 
of  interest  on  loans,  or  for  the  forbearance  of  the  payment  of 
any  debt  or  obligation,  is  hereby  declared  to  be  against  public 
policy  and  unlawful  and  void,  and  any  person  or  persons  who 
shall  be  a  party  to  any  such  unlawful  combination,  agreement 
or  trust,  or  who  shall  in  any  way  assist,  aid  or  abet  any  such 
combination,  agreement  or  trust,  either  as  principal,  agent,  at- 
torney, employee  or  otherwise,  shall  be  deemed  guilty  of  a 
felony,  and  upon  conviction  thereof  shall  be  punished  by  a  fine 
not  exceeding  $1,000,  or  imprisonment  in  the  state's  prison  not 
exceeding  three  years,  or  both  such  fine  and  imprisonment,  at 
(the)  discretion  of  the  court." 

The  second  section  of  the  law  of  1890  provides:  "Any  per- 
son or  persons  who  shall  agree  or  undertake,  as  agent,  to  sell, 
and  shall  sell  in  this  state,  any  of  the  articles,  commodities, 
products  or  machinery,  implements,  tools,  supplies  or  goods, 
wares  and  merchandise,  mentioned  in  section  1  of  this  act, 
for  a  non-resident  manufacturer  of  or  wholesale  dealer  in 
such  articles,  commodities,  products,  machinery,  implements, 
tools,  supplies  or  goods,  wares  and  merchandise,  while  at  the 
same  time  such  non-resident  manufacturer  or  wholesale  dealer 
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refuses  to  sell  at  wholesale  or  manufacturers'  prices  such  farm 
implements,  tools  or  supplies  as  are  furnished  to  such  agent 
for  sale  in  this  state,  to  responsible  and  reputable  wholesale  or 
retail  dealers  in  this  state,  shall  be  deemed  to  have  unlawfully 
combined  and  agreed,  within  the  meaning  of  section  1  of  this 
act,  with  such  non-resident  manufacturer  or  wholesale  dealer, 
with  intent  to  prevent  a  full,  free  and  fair  competition  in  the 
sale,  in  this  state,  of  any  such  farm  machinery,  implements, 
tools  or  supplies  furnished  to  such  agent  as  aforesaid,  and  re- 
fused to  be  sold  to  wholesale  or  retail  dealers  in  this  state  as 
aforesaid,  and  with  intent  to  advance  the  price  to  the  user 
and  purchaser  and  consumer  beyond  the  reasonable  cost  of 
manufacture  and  sale,  as  production  and  sale  of  such  farm  ma- 
chinery, farm  tools,  farm  implements  and  supplies  refused  to 
be  sold  as  aforesaid  to  dealers  in  this  state  as  aforesaid,  and 
such  agent  or  agents  upon  conviction  thereof  shall  be  punished 
by  a  fine  of  not  more  than  $1,000  or  an  imprisonment  in  the 
state's  prison  not  more  than  five  years,  or  both  such  fine  and 
imprisonment,  at  the  discretion  of  the  court. 

"  Any  non-resident  corporation,  copartnership  or  company, 
or  person,  who  shall  ship  or  bring  into  this  state  for  sale  any 
of  the  commodities,  products,  or  goods,  wares  or  merchandise, 
machinery,  tools  or  implements  mentioned  in  section  1  of 
this  act,  to  be  sold  only  and  exclusively  by  an  agent  or  agents, 
or  person  or  persons  selected,  appointed  and  controlled  in  the 
sale  of  such  goods  by  such  non-resident  corporations,  copart- 
nership, company  or  person,  in  violation  of  the  spirit,  intent 
and  purpose  of  this  act,  may  be  restrained  by  an  order  of  in- 
junction from  any  court  of  competent  jurisdiction  in  this  state 
from  selling  or  disposing  of  any  such  .commodities,  products, 
goods,  wares  or  merchandise,  machinery,  tools  or  implements, 
or  having  the  same  sold  in  this  state,  until  the  defendant  in 
such  order  offer  the  same  for  sale,  or  to  be  sold,  on  like  and 
regular  terms,  and  without  restrictions  except  price  and  terms 
of  payment,  to  reputable  and  responsible  wholesale  or  retail 
dealers  of  this  state,  without  regard  to  location,  who  may  de- 
sire to  purchase  the  same  or  any  portion  thereof,  for  sale 
again.  The  order  of  injunction  mentioned  in  this  section  may 
be  issued  upon  affidavits  which  shall  show  to  the  satisfaction 
of  the  court  or  judge  thereof  to  whom  application  is  made  that 
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the  person  or  persons  or  copartnership  or  corporation  named 
as  defendant  in  the  application  and  affidavit  for  an  order  of 
injunction  has  violated  some  provision  of  this  act.  The  order 
of  injunction  issued  upon  such  affidavits  may  be  served  in  the 
manner  now  provided  by  law  for  the  service  of  such  orders, 
and  in  the  absence  of  the  defendant  therein,  or  his  agent  or 
attorney,  such  order  of  injunction  may  bo  served  on  any  or 
all  persons  in  this  state  having  in  possession  and  for  sale,  or  in 
his  possession  for  the  use,  or  subject  to  the  order  or  discretion, 
of  the  defendant  or  defendants  in  such  proceeding,  any  of 
said  articles  or  commodities  or  goods,  wares  and  merchandise 
mentioned  in  section  1  of  this  act,  the  sale  of  which  is  re- 
strained by  this  order.  On  the  final  hearing  by  the  court,  if 
the  application  for  injunction  be  sustained  by  the  court,  the 
court  shall  be  rendered  (render)  judgment  against  the  defend- 
ant in  such  proceeding  and  in  favor  of  the  plaintiff  therein  for 
all  the  costs  incurred  by  the  plaintiff  therein,  including  such 
attorney's  fee  allowed  by  the  court  therein.  Any  judge  of  a 
circuit  or  of  the  supreme  court  may  in  like  manner  enjoin  and 
restrain  any  manufacturing  or  wholesale  or  retail  business, 
being  conducted  or  carried  on  in  violation  of  any  of  the  pro- 
visions or  spirit  and  intent  of  this  act,  from  continuing  such 
manufacturing  or  wholesale  or  retail  business  in  this  state,  and 
all  final  restraining  orders  may  be  perpetual  or  for  such  period, 
and  upon  such  terms  and  conditions,  as  the  court  or  judge 
thereof  shall  determine.  All  laws,  rules  and  regulations  now 
in  force  relative  to  applications  for  and  granting  orders  of  in- 
junction in  this  state  shall  apply  to  proceedings  under  the  pro- 
visions of  this  act,  so  far  as  the  same  are  not  different  from,  or 
in  conflict  with,  the  provisions  of  this  act." 

In  1893  the  following  provision  was  added:  "That  any  per- 
son or  persons  who  may  suffer  damage  by  reason  of  the  opera- 
tion of  any  such  pool,  trust  or  combination,  defined  in  section 
1  of  this  act,  or  any  pool,  trust  or  combination  formed  with- 
out but  holding  property  within  the  state,  may  maintain  an 
action  therefor,  and  may  recover  the  amount  of  damage  sus- 
tained ;  and  any  person  or  persons  who  in  good  faith  may  have 
contributed  any  funds  or  property,  as  a  donation  or  otherwise, 
for  location,  building,  or  carrying  on  of  any  milling  or  manu- 
facturing or  other  industry  in  this  state,  or  any  stockholder  in 
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any  corporation  or  company  formed  for  the  purpose  of  carry- 
ing on  and  operating  any  such  industry,  which  milling,  manu- 
facturing or  other  industry  may  thereafter  become  the  property 
of  or  controlled  by  any  such  pool,  trust  or  combination,  with- 
out the  consent  of  such  person  or  stockholder,  may  maintain 
an  action  and  recover  against  such  pool,  trust  or  combination, 
or  individuals  composing  the  same,  judgment  for  the  amount 
so  contributed  or  invested  in  stock,  as  the  case  may  be,  and  the 
'  property,  including  the  plant  and  all  buildings,  machinery  and 
other  property  so  owned  or  controlled  by  such  trusts  or  com- 
binations, shall  be  liable  to  attachment  and  execution  in  such 
action,  and  may  be  sold  to  satisfy  any  judgment  recovered 
therein;  and  the  court  in  which  such  action  is  pending  may 
appoint  a  receiver  to  take  charge  of  such  property  and  receive 
all  rents,  issued  (issues)  and  profits  therefrom,  in  addition  to 
such  other  powers  as  are  now  conferred  by  law  upon  receivers, 
and  immediately  after  the  sale  of  such  property  and  confirma- 
tion thereof  by  the  court,  the  purchaser  shall  be  let  into  pos- 
session of  such  property ;  and  in  case  of  a  surplus  after  satisfy- 
ing such  judgment  or  judgments,  the  same  shall  be  paid  over 
to  the  clerk  of  the  court  in  which  such  action  is  pending,  and 
shall  be  liable  thereafter  to  the  same  extent  as  the  property 
sold  was  liable;  and  if  such  surplus  shall  remain  in  the  hands 
of  said  clerk,  and  no  proceedings  instituted  to  recover  the  same, 
or  any  portion  thereof,  for  three  years  thereafter,  the  same,  or 
such  portion  thereof  then  remaining  in  the  hands  of  said  clerk, 
shall  be  paid  over  to  the  county  treasurer  of  the  county  where 
such  property  shall  be  held  or  located  and  be  credited  to  the 
school  fund  of  the  district  or  township  in  which  such  property 
is  held  or  located,  and  shall  be  paid  out  by  said  county  treas- 
urer in  like  manner  as  other  funds  belonging  to  such  district 
or  township."  ^ 

It  is  made  'Hhe  duty  of  the  secretary  of  this  state,  on  the 
application  of  persons  for  a  charter  to  establish  any  corpora- 
tion, to  require  two  applicants  therefor  to  make  oath  or  affirma- 
tion that  such  corporation  is  not  being  formed  for  the  purpose 

1  Compare  laws:    Ga.,  see  §  929;  §  978;  phio,  see  §  981;  OkL,  see  g  983; 

Ind.,  see  g  987;  Ean.,  see  §  942;  Mich.,  a  C,  see  §  986;  Tenn.,  see  §  989;  Utah, 

see  §  957;  Misa,  see  §  962;  Ma,  see  see  §  99a 
g  964;  Neb.,  see  g  970;  N.  Dak.,  see 
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of  enabling  several  corporations  to  avoid  the  provisions  of  this 
act,  and  if  such  oath  or  aiBrmation  is  not  satisfactory  the  sec- 
retary is  authorized  to  withhold  such  charter."  ^ 

§  989,  Tennessee  —  Trusts  and  combinations. —  By  the  law 
of  1889  it  was  made  unlawful  "  for  any  person  or  persons,  or 
associations  of  persons,  or  any  corporation  in  this  State,  or  doing 
business  in  this  State,  to  form,  or  agree  to,  or  to  conspire  to 
form,  any  trust,  pool  or  corner,  or  combination,  or  any  other 
arrangement  or  device,  in  or  about  any  article  of  legitimate 
traffic,  the  production  or  manufacture  or  sale  of  such  article, 
that  may  injuriously  affect,  and  for  the  purpose  of  injuriously 
affecting,  the  legitimate  trade  and  commerce  of  the  country,  or 
to  limit  the  supply  or  production  of  said  articles,  whereby  the 
price  of  such  produce  or  manufactured  articles,  or  other  articles 
of  legitimate  trade,  may  be  unduly  depressed  and  put  down,  or 
unduly  raised  or  increased,  for  the  purpose  of  speculation, 
either  by  pooling  or  purchasing  said  articles  for  the  purpose  of 
withdrawing  them  from  the  market  to  destroy  legitimate  com- 
petition, or  to  create  a  monopoly  or  corner  on  the  same,  or  to 
produce  an  undue  demand  for  the  same,  and  that  (thus)  to 
unduly  raise  the  price  of  said  articles,  or  by  throwing  the  same 
on  the  market,  when  so  accumulated  or  purchased,  for  the  pur- 
pose of  creating  an  undue  depression  in  the  price  of  such  ar- 
ticle, and  by  such  means  to  destroy  or  limit  competition  in  the 
production,  manufacture,  or  sale  of  such  articles,  as  (or)  by  any 
other  device  or  arrangement  for  such  purpose.  AH  such  agree- 
ments, trusts,  pools,  corners,  and  combinations  are  hereby  pro- 
hibited :  Provided,  nothing  herein  contained  shall  be  construed 
to  prevent  or  interfere  with  parties  engaged  in  legitimate  trade 
and  speculation."' 

Contracts  made  by  any  person  or  corporation  to  carry  out 
any  of  the  agreements  or  combinations  enumerated  in  the  fore- 
going section  are  void,  whether  made  by  citizens  of  Tennessee 
or  any  other  state.' 

Corporations  organized  under  the  laws  of  Tennessee  violat- 
ing any  of  the  provisions  of  the  above  section  shall  forfeit  their 

iSec.  8898,  Stata  1899.  see  §  948;  La.,  see  §  951;  Mioh.,  see 

^SeeCodeof  Tenn.  1896,  sec.  0622.  §  956;  Minn.,  see  §  958;  Miss.,  see 

s Compare  laws:   CaL,  see  §  919;  §962:  Ma,  see  §964;  NewMex.,  see 

IlL,8ee  §933;  Iowa,  see  ^  940;  Ky.,  §975;  Ohio,  see  §981;  Utah,  see  §  99a 
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corporate  rights  and  franchises.  The  attorney-general  of  his 
own  motion  may  act,  or  any  citizen  of  the  state  may  institute 
proceedings  in  a  court  of  chancery  in  the  name  of  the  state, 
and  the  corporations  may  be  enjoined  from  violation  of  the 
act  pending  such  proceedings.^ 

The  law  of  1891  provided  that:  "  All  trusts,  pools,  contracts, 
arrangements  or  combinations  made  with  a  view  or  which 
tend  to  prevent  full  and  free  competition  in  the  production, 
manufacture  or  sale  of  any  article  of  domestic  growth,  produc- 
tion, manufacture;  or  in  the  importation  of  any  article  of 
domestic  growth,  production  or  manufacture;  or  in  the  importa- 
tion or  sale  of  any  article  grown,  produced  or  manufactured  in 
any  other  State  or  country;  or  which  are  designated  (designed) 
or  tend  to  fix,  regulate,  limit  or  reduce  the  price  of  any  article 
of  growth,  production  or  manufacture;  or  which  are  designed 
or  tend  in  a  (any)  way  to  create  a  monopoly,  are  hereby  de- 
clared to  be  unlawful,  against  public  policy,  and  void."^ 

"All  persons  entering  into  or  continuing  in  any  trust,  pool, 
contract,  arrangement,  agreement  or  combination,  either  in 
his  own  account  or  as  agent  or  attorney  for  another,  or  as  an 
oflBoer,  agent  or  stockholder  of  any  corporation,  or  in  any  ca- 
pacity whatever,  shall  be  deemed  guilty  of  a  felony,  and,  on 
conviction  thereof,  shall  be  punished  by  a  fine  of  not  less  than 
$500  nor  more  (than)  $5,000,  and  imprisoned  in  the  peniten- 
tiary not  less  than  one  year  nor  more  than  five  years."  • 

"All  persons  and  corporations,  and  the  officers  and  the 
stockholders  of  all  corporations,  that  shall  become  or  continue 
to  be  members  of,  or  in  any  way  connected  with  or  concerned 
in,  any  such  trust,  contract,  agreement  or  combination,  shall 
be  jointly  and  severally  liable  to  pay  all  the  debts,  obligations 
and  liabilities^  of  each  and  every  person  and  corporation  that 
may  become  or  continue  a  member  thereof,  connected  there- 

1  Code  of  Tenn.  1806,  sec.  6625.  §  981;  OkL,  see  §  983;  a  C,  see  §986; 

Compare  laws:    Ark.,  see  §  916;  Tex.,  see  ^  990;  Utah,  see  §  998;  Wis., 

Fla.,  see  §  925;  Ga.,  see  §  929;  Ind.,  see  §  1002. 

see  §  937;  Iowa,  see  §  940;  Kan.,  see  ^  Code  of  Tenn.  1896,  sec.  3185. 

^  943;  Ky.,  see  g  948;  La.,  see  §  951;  Compare  laws:  Ga.,  see  §  929;  Ind., 

Mich.,  see  §  956;  Minn.,  see  §  958;  see  §  937;  Kan.,  see  §  942;  Mich.,  see 

Miss.,  see  §  962;  Ma,  see  §  964;  Mont,  §  956;  Minn.,  see  §  958;  Ma,  see  §  964; 

6ee  ^  967;  Neb.,  see  §  970;  N.  C,  see  N.  Dak.,  see  J5  978;  S.  C,  see  §  986. 

§  977;  N.  Dak.,  see  §  978;  Ohio,  see  <  Code  of  Tenn.  1896,  sea  3186. 
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with,  or  concerned  therein,  as  fully  as  if  all  were  partners  in 
the  creation  of  such  debts,  obligations  and  liabilities."  ^ 

"  When  an  action  at  law  or  suit  in  equity  shall  be  commenced 
in  any  court  of  this  State,  it  shall  be  lawful,  in  the  defense 
thereof,  to  plead  in  bar  or  in  abatement  of  the  action  that  the 
plaintiff,  or  any  other  person  or  corporation  interested  in  the 
prosecution  of  the  action,  is  a  member  or  connected  with,  and 
the  cause  of  the  action  grows  out  of  some  business  or  transac- 
tion with,  such  trust,  pool,  contract,  agreement,  arrangement  or 
combination  as  described."  ^ 

Any  person  or  corporation  injured  by  any  such  trust  agree- 
ment or  combination  may  recover  fines  double  the  amount  of 
damage  sustained.' 

"  Upon  the  trial  of  any  civil  action  against  any  corporation, 
person  or  copartnership  for  a  violation  of  any  section  in  this 
chapter,  all  oiBcers,  stockholders  and  agents  of  such  corpora- 
tion, person  or  copartnership  shall  be  competent  witnesses 
against  the  defendant,  as  such,  on  trial;  and  such  ofiicers, 
stockholders  and  agents  may  be  compelled  to  testify  against 
such  defendant,  and  produce  all  books  and  papers  in  their  cus- 
tody or  control  pertinent  to  the  issue  in  such  action  at  or  be- 
fore the  time  of  trial,  and  shall  not  be  excused  from  producing 
au}^  books  or  papers  because  the  same  might  tend  to  criminate 
such  witnesses;  but  nothing  which  such  witnesses  shall  testify 
to,  and  no  books  or  papers  produced  by  him,  shall  in  any  man- 
ner be  used  against  him  in  any  criminal  action  to  which  he  is 
a  party."  * 

The  act  of  1897  *  repeals  all  laws  and  parts  of  laws  in  con- 
flict with  its  provisions,  but  does  not  repeal  or  amend  by  spe- 
cific reference  any  particular  act  then  in  force.  This  act  pro- 
vides that  "  all  arrangements,  contracts,  agreements,  trusts  or 
combinations  between  persons  or  corporations  made  with  a 

1  Code  of  Tenn.  1896,  sec.  8187.  §  057;  Misa,  see  §  962;  Ma,  see§964; 

s  Ck)de  of  Tenn.  1896,  sec.  8189.  Neb.,  see  §  970;  N.  Dak.,  see  §  978; 

Compare  laws:  IlL,8eeg988;  Iowa,  Ohio,  see  §  981;  OkL,  see  §  983;  &  Q^ 

see  §  940;  Kan.,  see  g  942;  Ky.,  see  see  g  986;  a  Dak.,  see  g  987;  Utah, 

§  948;  Mo.,  see  g  964;  Neb.,  see  g  970;  see  g  998. 

OkL,  see  g  988;  Tex.,  see  g  991.  <  Code  of  Tenn.  1896,  seo.  8191. 

'Code  of  Tenn.  1896,  sea  8190.  «Laws   of  Tenn.  1897,  eh.  94^  ap- 

Compare  laws:  Gra.,  see  g  929;  Ind.,  proved  April  80, 1897. 
see  g  987;  Kan.,  see  g  942;  Mich.,  see 
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view  to  lessen,  or  which  tend  to  lessen,  full  and  free  competi- 
tion in  the  importation  or  sale  of  articles  imported  into  this 
State,  or  in  the  manufacture  or  sale  of  articles  of  domestic 
growth,  or  of  domestic  raw  material,  and  all  arrangements, 
contracts,  agreements,  trusts  or  combinations  between  persons 
or  corporations  designed  or  which  tend  to  advance,  reduce  or 
control  the  price  or  the  cost  to  the  producer  or  to  the  consumer 
of  any  such  product  or  article,  are  hereby  declared  to  be  against 
public  policy,  unlawful  and  void."  * 

Any  corporation  of  the  state  violating  the  act  shall  forfeit  its 
charter,  and  any  foreign  corporation  violating  any  provision  of 
the  act  is  denied  the  right  to  do  business  in  the  state.  It  is, 
however,  provided :  "  That  any  violation  of  the  provisions  of 
this  Act  shall  be  deemed,  and  is  hereby  declared  to  be,  destruc- 
tive of  full  and  free  competition  and  a  conspiracy  against  trade, 
and  any  person  or  persons  who  may  engage  in  any  such  con- 
spiracy, or  who  shall,  as  principal,  manager,  director  or  agent, 
or  in  any  other  capacity,  knowingly  carry  out  any  of  the  stipu- 
lations, purposes,  prices,  rates  or  orders  made  in  furtherance  of 
such  conspiracy,  shall,  upon  conviction,  be  punished  by  a  fine 
of  not  less  than  $100  or  more  than  $5,000,  and  by  imprisonment 
in  the  penitentiary  not  less  than  one  year  nor  more  than  ten 
years;  or,  in  the  judgment  of  the  court,  by  either  such  fine  or 
imprisonment.  The  provisions  of  this  Act  shall  not  apply  to 
agricultural  products  or  live-stock  while  in  the  possession  of  the 
producer  or  raiser."  * 

Any  person  or  corporation  injured  by  any  such  arrangement, 
contract,  trust  or  combination  may  recover  of  any  person  or 
persons  or  corporation  operating  such  trust  or  combination 
"  the  full  cpnsideration  or  sum  paid  by  him  or  them  for  any 
goods,  wares,  merchandise  or  articles  the  sale  of  which  is  con- 
trolled by  such  combination  or  trust."  • 

iSame  laws:  Ga.,  see  §  929;  N.  lU.,  see  §933;  La.,  see  §951;  Mich., 

Dak.,  see  §  978.    Substantially  same  see  §  956.    Compare  law:  Miss.,  see 

law:  Ind,  see.§  987;  Kan.,  see  §  942;  §  962;  Mont,  see  §  967;  N.  C,  see  §  977. 

Mich.,  see  §  956;   Minn.,  see  §  958;  ^  Compare  laws  :Gra.,  see  §929;  Ind., 

Ma,  see  §  964;  S.  C,  see  §  986.  see  §  937;  Kan.,  see  §  942;  Mich.,  see 

3  For  provisions  exempting  agricul-  §  957 ;  Miss.,  see  §  962 ;  Ma,  see  §  964 : 

tural  products  from  operation  of  act.  Neb.,  see  §970;  N.  Dak.,  see  §978; 

same  law:  Ga.,  see  §  929;  Ind.,  see  Ohio,  see  §981;  Okl.,  8ee§983;  Tenn., 

§937.  Same  law  with  word  *' hands"  see  supra;  S.  C,  see  §986;  S.  Dak., 

substituted  for  word  ''possession:"  see  §  987;  Utah,  see  §  998. 
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It  is  made  the  duty  of  judges  of  circuit  and  criminal  courts 
to  specially  instruct  grand  juries  as  to  the  provisions  of  the  act.* 

Agreements  and  combinations  to  limit  the  output  of  coal  or 
to  raise  prices  of  coal  to  either  the  consumer  or  to  any  inter- 
mediate dealer,  are  specifically  condemned.* 

§  990.  Texas — Trusts  and  combinations. — Of  all  the  states 
Texas  has  made  the  most  strenuous  efforts  to  drive  all  trusts 
and  combinations  out  of  the  state.  Under  the  law  of  1889,  as 
amended  by  the  law  of  1895,'  it  was  provided:  "That  a  trust 
is  a  combination  of  capital,  skill  or  acts  by  two  or  more  per- 
sons, firms,  corporations  or  associations  of  persons,  or  either 
two  or  more  of  them,  for  either,  any  and  all  of  the  following 
purposes:  1.  To  create  or  carry  out  restrictions  in  trade  or 
commerce  or  aids  to  commerce,  or  to  create  or  carry  out  re- 
strictions in  the  full  and  free  pursuit  of  any  business  author- 
ized or  permitted  by  the  laws  of  this  State.  2.  To  increase  or 
reduce  the  price  of  merchandise,  produce  or  commodities. 
8.  To  prevent  competition  in  manufacture,  making,  transporta- 
tion, sale  or  purchase  of  merchandise,  produce  or  commodities, 
or  to  prevent  competition  in  aids  to  commerce.  4.  To  fix  at  any 
standard  or  figure,  whereby  its  price  to  the  public  shall  be  in 
any  manner  controlled  or  established,  any  article  or  commodity 
of  merchandise,  produce  or  commerce  intended  for  sale,  use  or 
consumption  in  this  State.  5.  To  make  or  enter  into  or  exe- 
cute or  carry  out  any  contract,  obligation  or  agreement  of  any 
kind  or  description  by  which  they  shall  bind  or  have  bound 
themselves  not  to  sell,  dispose  of  or  transport  any  article  or 
commodity,  or  article  of  trade,  use,  merchandise,  commerce  or 

1  (Compare  laws:    Ala.,  see  §  014;  as  a  contract,  an  arrangement,  a 

Ey.,  see  §948;  Miss.,  see  §962;  N.  combination  or  a  trust,  one  or  all, — 

Dak.,  see  §  978.  and  we  think  they  partake  of  the 

'See  Acts  1897,  ch.  98»  approved  nature  of  all  of  them,— there  can  be 

April  30, 1897.  no  reasonable  doubt  that  they  were 

In  Bailey  et  aL  v.  Association  of  intended  and  are  well  calculated  to 

Master  Plumbers  of  Mempliis  (1899),  prevent  full  and  free  competition  in 

52  S.  W.  R  853,  the  supreme  court  the  purchase  and  sale  of  articles  of 

held  that  the  Master  Plumbers*  Asso-  legitimate  traffic,  to  influence  the 

elation  was  a  combination  in  viola-  prices  thereof,  and  thereby  to  in- 

tion  of  the  anti-trust  act    After  re-  juriously  affect  trade  and  commerce 

ferring  at  length  to  the  by-laws  of  within  the  territory  contemplated." 

the    association,    the    court    said:  >  Approved  April  30, 1895,  see  Rev. 

"  Whether  these  by-laws  be  regarded  St  1895,  title  C  VIIL 
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consumption  below  a  common  standard  figure,  or  by  which 
they  shaU  agree  in  any  manner  to  keep  the  price  of  such  arti- 
cle,  commodity  or  transportation  at  a  fixed  or  graded  figure, 
or  by  which  they  shall  in  any  manner  establish  or  settle  the 
price  of  any  article  or  commodity  or  transportation  between 
them  or  themselves  and  others  to  preclude  a  free  and  unre- 
stricted competition  among  themselves  or  others  in  the' sale 
or  transportation  of  any  such  article  or  commodity,  or  by 
which  they  shall  agree  to  pool,  combine  or  unite  any  interest 
they  may  have  in  connection  with  the  sale  or  transportation 
of  any  such  article  or  commodity  that  its  price  might  in  any 
manner  be  affected. 

**Any  corporation  holding  a  charter  under  the  laws  of  the 
State  of  Texas  which  shall  violate  any  of  the  provisions  of  this 
Act  shall  thereby  forfeit  its  charter  and  franchise,  and  its  cor- 
porate existence  shall  cease  and  determine. 

"  For  a  violation  of  any  of  the  provisions  of  this  Act  by  any 
corporation  mentioned  herein  it  shall  be  the  duty  of  the  attor- 
ney-general or  district  or  county  attorney,  or  either  of  them, 
upon  his  own  motion  and  without  leave  or  order  of  any  court 
or  judge,  to  institute  suit  orqv^  warranto  proceedings  in  Travis 
county,  at  Austin,  or  at  the  county  seat  of  any  county  in  the 
State  where  such  corporation  exists,  does  business  or  may  have 
a  domicile  for  the  forfeiture  of  its  charter  rights  and  franchise 
and  the  dissolution  of  its  corporate  existence. 

"  Every  foreign  corporation  violating  any  of  the  provisions 
of  this  chapter  is  hereby  denied  the  right  and  prohibited  from 
doing  any  business  within  this  State,  and  it  shall  be  the  duty 
of  the  attorney-general  to  enforce  this  provision  by  injunction 
or  other  proper  proceedings  in  the  district  court  of  Travis 
county,  in  the  name  of  the  State  of  Texas.* 

"  That  the  provisions  of  chapter  48,  General  Laws  of  this 
State,  approved  July  9, 1879,  to  prescribe  the  remedy  and  reg- 
ulate the  proceedings  by  quo  warranto;  etc.,  shall,  except  in  so 

1  Compare  laws:  Ark.,  see  §  916;  see  §  967:  Neb.,  see  §  970;  N.  C,  see 

Fla.,  see  §  925;  Ga.,  see  §  929:  Ind.,  §  977;  N.  Dak.,  see  §  978;  Ohio,  see 

see  §  987;  Iowa,  see  §  940;  Kan.,  see  §  981;  OkL,  see  §  983;  S.  C,  see  §  986; 

§948;  Ky.,  see  §948;  La.,  see  §951;  Teim.,  see  §  989;  Utah,  see  §  998; 

Midi.,  see  §  956;  Minn.,  see  §  958;  Wis.,  see  §  1002. 
Miss.,  see  §  962;  Ma,  see  §  964;  Mont., 
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far  as  they  may  conflict  herewith,  govern  and  control  the  pro- 
ceedings when  instituted  to  forfeit  any  charter  under  this  Act. 

"  If  any  person  shall  be  or  may  become  engaged  in  any  com- 
bination or  capital,  skill  or  acts  by  two  or  more  persons,  firms, 
corporations  or  associations  of  persons,  or  of  either  two  or 
more  of  them,  for  either,  any  or  all  of  the  following  purposes: 

"  1.  To  create  or  carry  out  restrictions  in  trade  or  commerce 
or  aids  to  commerce,  or  to  create  or  carry  out  restrictions  in 
the  full  and  free  pursuit  of  any  business  authorized  or  per- 
mitted by  the  laws  of  this  State. 

"  2.  To  increase  or  reduce  the  price  of  merchandise,  produce 
or  commodities. 

"3.  To  prevent  competition  in  manufacture,  making,  trans- 
portation, sale  or  purchase  of  merchandise,  produce  or  com- 
modities, or  to  prevent  competition  in  aids  to  commerce. 

"  4.  To  fix  at  any  standard  or  figure,  whereby  its  price  to  the 
public  shall  be  in  any  manner  controlled  or  established,  any 
article  or  commodity  of  merchandise,  produce  or  commerce  in- 
tended for  sale,  use  or  consumption  in  this  State. 

"  5.  To  make  or  enter  into  or  execute  or  carry  out  any  con- 
tract, obligation  or  agreement  of  any  kind  or  descrfption  by 
which  they  shall  bind  or  have  bound  themselves  not  to  sell, 
dispose  of  or  transport  any  article  or  commodity,  or  article  of 
trade,  use,  merchandise,  commerce  or  consumption,  below  a 
common  standard  figure,  or  by  which  they  shall  agree  in  any 
manner  to  keep  the  price  of  such  article,  commodity  or  trans- 
portation at  a  fixed  or  graduated  figure,  or  by  which  they  shall 
in  any  manner  establish  or  settle  the  price  of  any  article  or  com- 
modity or  transportation  between  them  or  themselves  and 
others  in  the  sale  or  transportation  of  any  such  article  or  com- 
modity, or  by  which  they  shall  agree  to  pool,  combine  or  unite 
any  interest  they  may  have  in  connection  with  the  sale  or  trans- 
portation of  any  such  article  or  commodity  that  its  prices  may 
in  any  manner  be  affected,  or  aid  or  advise  in  the  creation  or 
carrying  out  of  any  such  combination,  or  who  shall  as  princi- 
pal, manager,  director,  agent,  servant  or  employee,  or  in  any 
other  capacity,  knowingly  carry  out  any  of  the  stipulations, 
purposes,  prices,  rates,  directions,  conditions  or  orders  of  such 
combinations,  shall  be  punished  by  fine  of  not  less  than  fifty 
nor  more  than  five  thousand  dollars,  and  by  imprisonment  in 
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the  penitentiary  not  less  than  one  nor  more  than  ten  years,  or 
by  either  such  fine  or  imprisonment.  Each  day  during  a  vio- 
lation of  this  provision  shall  constitute  a  separate  offense."  ^ 

§  991.  In  1899  an  elaborate  and  comprehensive  act  was 
passed,*  and  it  was  provided  that  it  should  be  cumulative  to 
all  laws  then  in  force  in  the  state.  This  act  provided  that 
"  any  corporation  organized  under  the  laws  of  this  or  any  other 
State  or  country^  and  transacting  or  conducting  any  kind  of 
business  in  this  State,  or  any  partnership,  or  individual,  or 
other  association  of  persons  whatsoever,  who  shall  create,  enter 
into,  become  a  member  of  or  a  party  to  any  pool,  trust,  agree- 
ment, combination,  confederation  or  understanding  with  any 
other  corporation,  partnership,  individual  or  any  other  person 
or  association  of  persons,  to  regulate  or  fix  the  price  of  any 
article  of  manufacture,  mechanism,  merchandise,  commodity, 
convenience,  repair,  any  product  of  mining,  or  any  article  or 
thing  whatsoever,  or  the  price  or  premium  to  be  paid  for  in- 
suring property  against  loss  or  damage  by  fire,  lightning  or 
storm,  or  to  maintain  said  price  when  so  regulated  or  fixed, 
or  shall  enter  into,  become  a  member  of  or  a  party  to  any  pool, 
agreement,  combination,  contract,  association  or  confederation 
to  fix  or  limit  the  amount  or  quantity  of  any  article  of  man- 
ufacture, mechanism,  merchandise,  commodity,  convenience, 
repair,  any  product  of  mining,  or  any  article  or  thing  whatso- 
ever, or  the  price  or  premium  to  be  paid  for  insuring  property 
against  loss  or  damage  by  fire,  lightning,  storm,  cyclone,  tor- 
nado, or  any  other  kind  of  policy  issued  by  any  corporation, 
partnership,  individual,  or  association  of  persons  aforesaid, 
shall  be  deemed  and  adjudged  guilty  of  a  conspiracy  to  de- 
fraud, and  to  be  subject  to  the  penalties  as  provided  by  this 
Act." » 

"  A  '  monopoly '  is  any  union  or  combination  or  consolida- 
tion or  affiliation  of  capital,  credit,  property,  assets,  trade,  cus- 

1  Compare  laws:  BL,  see  §  983;  ^Same  law  except  that  words 
Kan.,  see  §  943;  La.,  see  g  951;  Mich.,  *' combinations  **  and  ''contracts" 
see  §  957;  Miss.,  see  §  962;  Neb.,  see  are  transposed:  Ark.,  see  §  916.  Sub- 
§  970;  Ohio,  see  g  981.  stantially  same  law:  Ma,  see  g  964 

2  Approved  May  25, 1899.  This  act  Compare  laws:  III,  see  §  933;  Iowa, 
is  printed  in  small  pamphlet  form  see  g  940;  Ky.,  see  §  948;  N.  C,  see 
and  furnished  by  the  secretary  of  §  973;  OkL,  see  §  983. 

state. 
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tom,  skill  or  acts,  or  of  any  other  valuable  thing  or  possession, 
by  or  between  persons,  firms  or  corporations,  or  associations  of 
persons,  firms  or  corporations,  whereby  any  one  of  the  pur- 
poses or  objects  mentioned  in  this  Act  is  accomplished  or 
sought  to  be  accomplished,  or  whereby  any  one  or  more  of 
said  purposes  are  promoted  or  attempted  to  be  executed  or 
carried  out,  or  whereby  the  several  results  described  herein 
are  reasonably  calculated  to  be  produced;,  and  a  'monopoly,' 
as  thus  defined  and  contemplated,  includes  not  merely  such 
combinations  by  and  between  two  or  more  persons,  firms  or 
corporations  acting  for  themselves,  but  is  especially  defined 
and  intended  to  include  all  aggregations,  amalgamations,  af- 
filiations, consolidations  or  incorporations  of  capital,  skill, 
credit,  assets,  property,  custom,  trade  or  other  valuable  thing 
or  possession,  whether  effected  by  the  ordinary  methods  of 
partnership  or  by  actual  union  under  the  legal  form  of  a  cor- 
poration or  an  incorporated  body  resulting  from  the  union  of 
one  or  more  distinct  firms  or  corporations,  or  by  the  purchase, 
acquisition  or  control  of  shares  or  certificates  of  stock  or  bonds, 
or  other  corporate  property  or  franchises;  and  all  corporations 
or  partnerships  that  have  been  or  may  be  created  by  the  con- 
solidation or  amalgamation  of  the  separate  capital,  stock, 
bonds,  assets,  credit,  properties,  custom,  trade  or  corporate  or 
firm  belongings  of  two  or  more  firms  or  corporations  or  com- 
panies are  especially  declared  to  constitute  monopolies  within 
the  meaning  of  this  Act,  if  so  created  or  entered  into  for  any 
one  or  more  of  the  purposes  named  in  this  Act;  and  a  'mo- 
nopoly,' as  defined  in  this  section,  is  hereby  declared  to  be  un- 
lawful and  against  public  policy,  and  any  and  all  persons, 
firms,  corporations  or  association  of  persons  engaged  therein 
shall  be  deemed  and  adjudged  guilty  of  a  conspiracy  to  de- 
fraud, and  shall  be  subject  to  the  penalties  prescribed  in  this 
Act." 

"  If  any  person,  persons,  company,  partnership,  association  or 
corporation  engaged  in  the  manufacture  of  any  article  of  com- 
merce or  consumption  from  the  raw  material  produced  or  mined 
in  this  State  shall,  with  the  intent  or  purpose  of  driving  out 
competition,  or  for  the  purpose  of  financially  injuring  competi- 
tors, sell  at  less  than  the  cost  of  manufacture,  or  give  away 
their  manufactured  products,  for  the  purpose  of  driving  out 
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competition  or  financially  injuring  competitors  engaged  in  tho 
manufacture  and  refining  of  raw  material  in  this  State,  said 
person,  persons,  company,  partnership,  association  or  corpora- 
tion resorting  to  this  method  of  securing  a  monopoly  in  the 
manufacture,  refining  and  sale  of  the  finished  product  produced 
or  mined  in  this  State  shall  be  deemed  guilty  of  a  conspiracy  to 
form  or  secure  a  trust  or  monopoly  in  restraint  of  trade,  and 
on  conviction  shall  be  subject  to  the  penalties  of  this  Act." 

"  If  any  person,  persons,  company,  partnership,  association, 
corporation  or  agent  engaged  in  the  manufacture  or  sale  of  any 
article  of  commerce  or  consumption  produced,  manufactured 
or  mined  in  this  State  or  elsewhere,  shall,  with  the  intent  or 
purpose  of  driving  out  competition,  or  for  the  purpose  of  finan- 
cially injuring  competitors,  sell  within  this  State  at  less  than 
cost  of  manufacture  or  production,  or  sell  in  such  a  way,  or  give 
away  within  this  State,  their  products  for  the  purpose  of  driv- 
ing out  competition  or  financially  injuring  competitors  engaged 
in  a  similar  business,  said  person,  persons,  company,  partner- 
ship, association,  corporation  or  agent  resorting  to  this  method 
of  securing  a  monopoly  within  this  State  in  such  business,  shall 
be  deemed  guilty  of  a  conspiracy  to  form  or  secure  a  trust  or 
monopoly  in  restraint  of  trade,  and  on  conviction  thereof  shall 
be  subject  to  the  penalties  of  this  Act." 

"  Any  person,  partnership,  firm  or  association,  or  any  repre- 
sentative or  agent  thereof,  or  any  corporation  or  company,  or 
any  officer,  representative  or  agent  thereof,  violating  any  of  the 
provisions  of  this  Act  shall  forfeit  not  less  than  $200  nor  more 
than  $5,000  for  every  such  offense,  and  each  day  such  person, 
corporation,  partnership  or  association  shall  continue  to  do  so 
shall  be  a  separate  offense,  the  penalties  in  such  cases  to  be  re- 
covered by  an  action  in  the  name  of  the  State,  at  the  relation 
of  the  Attorney-General  or  the  district  or  county  attorney ;  the 
moneys  thus  collected  to  go  into  the  State  treasury,  and  to 
become  a  part  of  the  general  fund,  except  as  hereinafter  pro- 
vided." 

"  If  any  two  or  more  persons  or  corporations  who  are  engaged 
in  buying  or  selling  any  article  of  commerce,  manufacture, 
mechanism,  merchandise,  commodity,  convenience,  repair,  any 
product  of  mining  or  any  article  or  thing  whatsoever,  shall 
enter  into  any  pool,  trust,  agreement,  combination,  confedera- 
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tion,  association  or  understanding  to  control  or  limit  the  trade 
in  any  such  article  or  thing;  or  to  limit  competition  in  such 
trade  by  refusing  to  buy  from  or  sell  to  any  other  person  or 
corporation  any  such  article  or  thing  aforesaid,  for  the  reason 
that  such  other  person  or  corporation  is  not  a  member  of  or  a 
party  to  such  pool,  trust,  agreement,  combination,  confedera- 
tion, association  or  understanding;  or  shall  boycott  or  threaten 
any  person  or  corporation  for  buying  from  or  selling  to  any 
other  person  or  corporation  who  is  not  a  member  of  or  a  party 
to  such  pool,  trust,  agreement,  combination,  confederation,  as- 
sociation or  understanding  any  such  article  or  thing  aforesaid, 
it  shall  be  a  violation  of  this  Act;  and  any  person,  firm,  corpo- 
ration or  association  of  persons  committing  such  violation  shall 
be  deemed  and  adjudged  guilty  of  a  conspiracy  to  defraud,  and 
shall  be  subject  to  the  penalties  prescribed  in  this  Act." 

Corporations  of  the  state  violating  the  act  shall  forfeit  their 
charters.  Corporations  organized  under  the  laws  of  other  states 
or  countries  violating  the  act  shall  forfeit  their  right  to  do  busi- 
ness in  the  state. 

It  is  made  the  duty  of  the  secretary  of  state,  on  or  about 
July  1  of  each  year,  to  address  to  the  president,  secretary  or 
treasurer  of  each  corporation  doing  business  in  the  state,  a  letter 
of  inquiry  as  to  whether  the  corporation  has  all  or  any  part  of 
its  business  interest  in  or  with  any  trust,  combination  or  associ- 
ation of  persons  or  stockholders  as  described  in  the  act;  a  form 
of  affidavit  is  set  forth  in  the  act,  and  penalties  are  prescribed 
for  failure  to  answer  such  inquiries  and  jBlle  the  affidavits  re- 
quired. 

"Each  corporation,  copartnership,  firm  or  individual  who  may 
be  the  owner  or  lessee  of  a  patent  to  any  machinery  intended, 
used  or  designed  for  manufacturing  any  raw  materials  or  pre- 
paring the  same  for  market  by  any  wrapping,  baling  or  other 
process,  who  shall  lease,  rent  or  operate  the  same  in  their  own 
name  and  refuse  or  fail  to  put  the  same  on  the  market  for  sale, 
shall  be  adjudged  a  monopoly,  and  be  subject  to  all  the  pains 
and  penalties  provided  in  this  act.'' 

The  sale  or  disposition  of  any  articles  or  commodities  men- 
tioned in  the  act  by  any  individual  or  corporation  transacting 
business  contrary  to  the  provisions  of  the  act  is  declared  to  be 
unlawful  and  contrary  to  public  policy,  and  the  purchaser  shall 
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not  be  liable  for  the  price  thereof,  and  may  plead  the  act  as  a  de- 
fense to  any  suit  for  the  price,  "  whether  the  purchase  was  made 
directly  from  the  individual,  company  or  corporation  so  unlaw- 
fully transacting  business,  or  indirectly  from  one  who  acted 
for  such  individual,  company  or  corporation  as  agent,  repre- 
sentative, solicitor  or  canvasser;  and  provided  further,  that 
where  any  money  or  other  thing  of  value  is  paid  to  such  indi- 
vidual, company  or  corporation  so  unlawfully  transacting  busi- 
ness, its  agent,  representative,  solicitor  or  canvasser,  the  person 
so  paying  the  same  may  recover  back  the  amount  of  the  money 
or  the  value  of  the  thing  so  paid."  ^ 

"The  following  corporations,  copartnerships,  firms  or  individ- 
uals are  also  adjudged  a  monopoly,  and  subject  to  all  the  pains 
and  penalties  provided  in  this  act:  Every  corporation,  copartner- 
ship, firm  or  individual  which  may  gather  items  of  news  or  press 
dispatches  for  sale  to  newspapers  and  which  shall  refuse  to  sell 
said  items  of  news  or  press  dispatches  to  more  than  one  news 
paper  to  a  stated  number  of  inhabitants  in  any  city,  town  or 
subdivision  of  the  State  of  Texas,  or  within  a  certain  radius  of 
territory.  Every  association  of  newspapers  formed  for  the 
purpose  of  exchanging  items  of  news  and  press  dispatches  which 
may  require  of  its  members,  under  pain  of  forfeiting  their  mem- 
bership, that  they  do  not  sell  to  or  exchange  with  newspapers 
not  members  of  said  association  any  items  of  news  or  press 
dispatches."  * 

^Compare  laws:  ni.,  see g  088;  Iowa,  Texas  Brewing  Ca  v.  Templeman 

see  §  940;  Kan.,  see  §  942;  Kj.,  see  (1896),  90  Tex.  277,  88  a  W.  R  27; 

§  948;  Ma,  see  §  964;  Neb.,  see  §  970;  Watars-Pierce  Oil  Ckx  v.  State  (1898). 

OkL,  see  §  988;  Tenn.,  see  §  989.  19  Tex.  Civ.  App.  1,  44  &  W.  R  936; 

3  In  San  Antonio  Gas  Co.  v.  State  San  Antonio  Gas  Ca  v.  State  (1899), 

(1899),  54  a  W.  R  289,  a  combination  54  a  W.  R  289.    Hi  the  last-named 

of  electric  street  railroad  companies  case    regarding    the    investigation 

and  electrio  light  company  and  gas  of  the  defendants,  the  court  said: 

company  was  held  within  the  anti-  *'  There  is  no  merit  in  the  contention 

txust  act.  that  the  pleadings  of  appellee  should 

Union  trade-marks  and  labels  are  have  been  held  insufficient  which 

protected  by  ch.  81  of  the  Acts  of  alleged   the   different   corporations 

1895.  combined  to  procure  legislation  from 

The  anti-trust  legislation  has  been  the  city  council  of  San  Antonia    It 

held  constitutional  by  the  supreme  was  perhaps  unnecessary  to  plead 

court  of   Texas   in    several  cases,  that  fact,  as  it  was  a  circumstance 

Houck  V.  Anheuser-Busch  Br.  Ass'n  that,  with    others,  established  the 

(1895),  88  Tex.  185,  80  a  W.  R  869;  combination  in  violation  of  the  stat- 
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§  992. Motires  of  parties  immaterial. —  It  is  immate- 
rial that  parties  to  an  unlawful  combination  may  not  have 
been  actuated  by  any  bad  motive,  or  that  the  public  may 

uta  It  is  clearly  the  right  of  corpo-  of  the  statute  is  to  guard  the  corn- 
rations  to  apply  to  legislative  bodies  merce  and  trade  of  the  state,  so  that 
for  legislation  in  their  behalf,  and  it  may  flow  in  its  regular  channels, 
it  is  clearly  the  right  of  the  state  subject  to  the  law  of  supply  and  de- 
to  prove  that  such  legislation  was  mand,anduntrammeledbycombina- 
sought  and  obtained  in  the  further-  tions  of  man  or  corporations,  which 
ance  of  an  unlawful  design  —  to  re-  can.  at  will,  control  their  course.  The 
strain  trade  and  stifle  competition,  state  is  unwilling  to  intrust  to  any 
It  was  a  circumstance  like  any  other,  combination,  even  though  of  her 
to  be  proved  in  order  to  establish  a  creatures,  the  tyrannical  and  oppres- 
combination  in  violation  of  the  laws  sive  power  that  is  inseparably  con- 
of  Tezaa  The  information  not  only  nected  with  the  power  to  raise  and 
alleged  the  intention  to  combine,  but  lower  prices  of  commodities  and  con- 
that  the  combination  was  carried  trol  the  trade  of  the  country." 
into  effect  through  the  ordinance  Regarding  the  evidence  tending  to 
obtained  from  the  city  council  of  establish  an  illegal  combipation  the 
the  city  of  San  Antonio.  .  «  .  court  said:  "Obtaining  the  passage 
**  If  the  combination  was  made  and  of  the  ordinance  was  a  step  —  the 
its  object  was  in  restraint  of  trade  culminating  one  —  in  the  progress  of 
and  to  create  a  monopoly,  the  stat-  the  conspiracy,  and  it  was  relevant 
ute  denounces  it,  no  matter  if  the  and  material  to  prove  the  passage  of 
immediate  result  of  the  combination  the  ordinance  and  its  contents.  The 
may  be  the  temporary  reduction  of  proof  indicated  that  the  passage  of 
prices.  To  fix,  by  combination,  a  the  ordinance  was  necessary  to  the 
rate  lower  than  one  that  has  pre-  consummation  of  the  conspiracy,  and 
vailed,  carries  with  it  the  power  and  while  the  city  council  may  have  been, 
ability  to  establish  higher  ones,  and  and  doubtless  was,  innocent  of  any 
the  object  of  the  statute  is  to  free  design  to  lend  any  assistance  to  the 
business  and  commerce  from  being  violation  of  the  law,  yet  the  ordi- 
controUed  by  combinations,  whether  nance  when  passed  became  the  cul- 
of  persons  or  corporations.  It  does  minating  link  in  the  chain  of  acts 
not  matter  that  the  immediate  re-  which  rendered  complete  the  combi- 
sult  of  combination  may  be  a  reduc-  nation  in  restraint  of  trade  in  the 
tion  in  the  price  of  commodities, —  a  city  of  San  Antonia  ...  As  the 
dangerous  arbitrary  power  has  been  passage  of  the  ordinance  tended  to 
lodged  in  its  hands,  by  which  the  make  known  the  fact  of  combination 
business  of  the  country  may  bo  abso-  and  its  object,  it  was  properly  ad- 
lutely  dominated,  and  prices  arbi-  mitted  in  evidence.  It  is  a  well  set- 
trarily  controlled,  regardless  of  the  tied  rule  of  evidence  that,  when  the 
laws  of  trade  or  the  rules  of  supply  testimony  establishes  a  conspiracy, 
and  demand.  If  the  combination  be  the  acts  and  declarations  of  a  co- 
one  to  *  create  or  carry  out  restric-  conspirator,  made  in  furtherance  of 
tions  in  trade  or  commerce  or  aids  to  the  common  design,  are  admissible 
commerce,*  no  matter  what  may  be  against  all  of  the  conspirators.  •  .  . 
the  result  of  the  combination,  the  It  is  immaterial  whether  the  con- 
law  has  been  violated.  The  law  does  spiracy  be  established  before  or  after 
not  look  to  the  results    The  object  the  introduction  of  the  acts  and  dec- 
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have  been,  as  a  matter  of  fact,  temporarily  benefited  by  the 
^combination.    It  is  sufficient  to  know  that  the  inevitable  tend- 

laratione,  the  only  requirement  being  general  police  authority  of  the  state ; 
-that  the  whole  of  the  evidence  Intro-  for  upon  a  solution  of  that  question 
duced  on  the  trial  establishes  the  ex-  much  depends  the  proper  answer  to 
istence  of  a  conspiracy.  It  follows  be  given  the  contention  of  the  appel- 
that,  if  the  whole  of  the  testimony  lant.  The  state  may,  in  the  exercise 
introduced  upon  the  trial  of  this  case  of  its  police  power,  legislate  concern- 
established  a  conspiracy,  as  alleged  ing  many  matters  which,  but  for 
in  the  information,  the  acts  and  dec-  the  authority  in  this  respect,  would 
larations  of  the  representatives  of  be  unauthorized.  This  power,  gen- 
the  other  corporations,  made  and  erally  stated  as  the  *  police  power  of 
done  in  furtherance  of  the  common  the  state,'  extends  to  a  variety  of 
design,  would  be  legitimate  evidence  subjects,  which  need  not  be  enumer- 
against  appellant  ...  In  view  ated,  as  it  is  generally  admitted  that 
of  what  has  been  said,  it  is  clear  that  matters  and  subjects  which  affect 
the  admission  of  proof  of  the  accept-  the  general  welfare  and  public  inter- 
ance  by  defendant  of  the  terms  of  ests  are  within  the  supervision  of 
the  ordinance  was  not  erroneous.  It  this  power."  And  the  court  proceeds 
was  a  vital  circumstance,  tending  to  to  review  the  authorities  upon  the 
establish  the  allegations  of  the  in-  police  power  of  states, 
formation,  to  the  effect  that  a  con-  Continuing,  the  court  said:  "The 
8piracy  had  been  formed  to  procure  objection  to  the  statutes  that  they 
the  passage  of  an  ordinance  that  deprive  the  owner  of  his  property 
would  render  possible  the  accom-  without  due  process  of  law  is  equally 
plishment  of  the  design,  in  restraint  untenable.  It  was  not  the  design  of 
-of  trada'*  the  fourteenth  amendment  of  the 
In  Waters-Pierce  Oil  Ca  v.  State  constitution  of  the  United  States  to 
(1898),  19  Tex.  Civ.  App.  1,  44  S.  W.  R.  interfere  with  a  just  and  proper  ex- 
^36,  the  court  said:  "It  is  insisted  ercise  of  the  police  power  by  the 
that  the  statutes  in  question  iUegally  states.  Barbier  v.  Connolly  (1885), 
infringe  upon  the  liberty  of  the  citi-  118  U.  S,  1^7,  81,  5  Sup.  Ct  R.  357; 
zen  to  contract  concerning  his  prop-  Davis  v.  Massachusetts  (1897),  167  XJ. 
erty.  and  deprive  him  of  his  property,  S.  43,  47,  17  Sup^  Ct  R  731.  And 
and  impose  restraints  and  burdens  when  we  determine,  as  we  have,  that 
upon  it,  without  due  process  of  law.  the  measures  in  question  provided 
The  fourteenth  amendment  to  the  by  these  statutes  were  proper  police 
constitution  of  the  United  States,  regulations,  we  went  far  towards  con- 
from  which  these  rights  flow,  ex-  clusively  answering  the  objections 
tends  its  benefits  in  these  respects  to  the  statutes,  on  the  ground  that 
to  corporations  as  well  as  persons,  they  deprive  the  owners  of  their 
Minneapolis  &  St.  L.  Ry.  Ca  v.  Beck-  property  without  due  process  of  law. 
with  (1889),  129  U.  &,  2«,  9  Supi  Ct  R  If  legislative  authority  exists  to  re- 
207;  Covington  &  Lexington  Turn-  strain  the  conduct  of  owners  in  a 
pike  Road  Ca  v.  Sandford  (1896),  164  particular  way  in  the  use  of  their 
U.  S.  578,  592, 17  Supi  Ct  R  19a  But  property,  deemed  injurious  to  tlie 
a.  consideration  of  these  questions  public  welfare,  and  the  legislature 
necessarily  leads  to  the  inquiry  having  acted  in  the  manner  required 
whether  the  statutes  that  are  as-  in  passing  laws,  due  process  of  law 
sailed  arise  out  of  an  exercise  of  the  exists,  in  so  far  as  it  is  necessary  to 
73 
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ency  ol  the  combination  is  injurious  to  the  public,  the  extent 
of  the  injury  being  of  minor  importance.^ 

find  legal  authority  for  prohibitlDg  N.  Y.,  N.  H.  &  H.  Ry.  Ca  ▼•  New 

the  act     Legal  restraint  imposed  York  (1807),  165  U.  a  628,  63a,  17  Supw 

upon  the  use  of  property  does  not  Ct  R  418;  Pacific  Express  Ca  v.  Sei- 

deprive  the  owner  of  it  without  due  bert  (1893),  143  U.  a  889,  13  Supi  Ctv 

process  of  law."    Citing  St.  Louis,  R.  350;  Missouri   Paa    Ry.    Ca    ▼. 

eta  Ry.  Ca  v.  Matthews  (1897),  165  Humes  (1885),  115  U.  a  512,  6  Sup. 

U.  a  1,  33,  17  Sup.  Ct  R.  343;  Mis-  Ct  R.  110;  Soon  Hing  v.  Crowley 

souri  Paa  Ry.  Ca  v.  Humes  (1885),  (1885),  113  U.  a  703, 5  Sup.  Ct  R.  730; 

115  U.  a  513,  519,  6  Supi  Ct  R.  110;  Barbier  v.  Connolly  (1885),  113  U.  a 

Barbier  v.  Connolly  (1885),  118  U.  a  27,  31,  5  Sup.  Ct  R  357;  Crowley  ▼. 

27,  31,  5  Sup.  Ct  R  857;  Walston  v.  Cliristensen  (1890),  187  U.  a  86,  11 

Nevin  (1888),  128  U.  a  578, 583,  9  Sup.  Sup.  Ct  R   13;  Hayes  v.  Missouri 

Ct  R  192:  Charlotte,  eta  R  Ca  v.  (1887),  130  U.  a  68,  7  Sup.  Ct  R  350-,. 

Oibbes  (1893),  143  U.  a  886,  13  Sup.  Merchants'  &  M.  Bank  y.  Pennsyl- 

Ct  R  355;  Bertholf  v.  O'Reilly  (1878),  vania  (1897),  167  U.  a  461, 17  Sup.  Ct 

74  N.  Y.  509;  Mugler  v.  Kansas  (1887),  R  839;  St  Louis  &  a  H.  Ry.  Ca  v» 

138  U.  a  633,  653,  8  Supi  Ct  R  37a  Matthews  (1897),  165  U.  a  1, 33, 17  Supw 

A  little  further  on  the  court  said:  Ct  R  343;  Powell  v.  Pennsylvania 

**  The  statutes  are  next  assailed  upon  (1888),  137  U.  a  678^  8  Sup.  Ct  R  992^ 

the  ground  that  they  aro  class  legis-  1357;  State  v.  Moore  (1889),  104  N.  C. 

lation,  and  deny  to  certain  citizens  714^  10  a  R  R  143. 

and  classes  equal  protection  of  the  In  Waters-Pierce  Oil  Ca  v.  State  of 

laws,  and  that  the  classification  of  Texas  (1900),  20  Sup.  Ct  R  618,  the 

subjects  upon  which  the  laws  should  supreme  court  of  the  United  Statea 

bear,  and  those  who  are  exempted  held  that  the  right  of  a  foreign  cor- 

from  its  operation,  are  puroly  capri-  poration  to  do  business  within  th» 

clous  and  arbitrary,  in  that  there  aro  state  depends  entirely  upon  the  will 

no  differences  in  the  conditions  of  of  such  state,  except  where  the  bum- 

the  classes  which  would  justify  the  ness  of  the  corporation  is  of  a  federal 

distinction    made    between    them,  nature,  and  a  state  may  revoke  ita 

Therefore,  for  this  reason,  it  is  con-  permission  to  a  foreign  corporation 

tended  that  the  statutes  are  obnox-  to  do  business  within  its  limits  for 

ious  to  the  fourteenth  amendment  to  violation  of  its  anti-trust  act,  and 

the  constitution."  such  revocation  violates  no  contract 

In  overruling  this  contention  the  obligation, 

court  relied  upon  Fidelity  &  Casualty  The  constitutionality  of  the  Texas 

Ca  of  N.  Y.  V.  Allibone  (1897),  90  Tex.  act  of  1895,  which  expressly  exempts 

660,  40  a  W.  R  399;  Phoenix  Ins.  Ca  organizations  of  laborers  from   its 

V.  Levy  (1895),  13  Tex.  Civ.  Appi  45,  provisions,  was  referred  to  in  the  su- 

38  a  W.  R  993;  Campbell  v.  Cook  preme  court  of  the  United  States, 

(1894),  86  Tex.  630,  26  a  W.  R  486;  but  not  passed  upon,  in  Waters-Pierce 

Missouri  PacRy.Cav.Mackey  (1888),  Oil  Ca  v.  State  of  Texas  (1900),  20 

137  U.  a  305,  8  Sup.  Ct  R  1161;  Min-  Sup.  Ct  R  518,  at  535.    After  quot- 

neapoHs  &  St  L.  Ry.  Ca  v.  Beck  with  ing  from  a  decision  by  the  Texas 

(1889),  129  U.  a  29,  9  Sup.  Ct  R  207;  court  of  appeals  (see  Waters-Pieroe 

iSan  Antonio   Gkis  Ca  v.  State  land  National  Gas  &  Oil  Ca  (Ind., 

(1899),  54  a  W.  R  289;  State  v.  Port-  1899),  53  N.  E.  R  1089. 
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§  993. Power  to  appoint  receiver. —  In  case  of  forfeit- 
ure of  charter  the  statute  grants  power  to  appoint  a  receiver 
independent  of  the  request  of  any  one.^ 

When  the  charter  of  a  corporation  is  forfeited  the  life  of  the 
corporation  ceases,  and  without  statutory  provision  therefor 
no  president  and  board  of  directors  survive  the  corporation. 
To  place  property  of  the  corporation  which  has  forfeited  its 
charter  again  in  the  hands  of  its  ofELcers  would  be  to  return 
the  control  of  property  to  the  custody  of  those  who  had  failed 
to  fulfill  their  trusts  and  had  violated  the  laws  of  the  state.^ 

§  994.  Exclusive  rights  under  patents. —  The  grant- 
ing of  exclusive  control  over  certain  territory  to  manufacture 
wire  fences  is  not  within  the  anti-trust  act,  notwithstanding 
that  the  grant  binds  the  licensee  to  purchase  his  material  from 
the  patentee.' 

§  995.  Act  does  not  alFeet  interstate  commerce. — The 

act  has  no  application  to  the  sale  of  goods  by  a  corporation  of 
another  state  to  a  citizen  where  the  transaction  is  a  part  of 
interstate  commerce.^ 

Oil  Ca  ▼.  State  (1898),  19  Tex.  Civ.  Appi  legal  cause  to  complain  of  it    If  un- 

16,  44  S.  W.  R.  986,  945),  the  follow-  constitutional,  it  does  not  affect  the 

ing  language  was  used:  "If  the  clause  act  of  1889,  and  that,  as  we  have 

in  the  act  of  1895,  which  exempts  seen,  imi)06es  valid  conditions  upon 

from  its  operation  labor  organizations  the  plaintiff  in  error,  and  their  viola- 

for  the  purpose  of  maintaining  their  tion  subjected  its  permit  to  do  busi- 

wages,  would  render  that  statute  ob-  ness  in  the  state  to  forfeiture." 

noxious  to  the  fourteenth  amend-  i  The  case  of  Havemeyer  v.  Supe- 

ment  to  the  constitution  (which  we  rior  Ck>nrt  (1890),  84  CaL  827,  24  Pac. 

do  not  think  the  case),  the  entire  act  R.  121,  is  distinguished, 

would  be  void,  and  could  not  operate  ^  San  Antonio   Gas   Ca  v.  State 

as  a  repeal  of  the  former  law  of  1880;  (1899),  54  a  W.  R.  289.    And  see  also 

and  so  that  if  it  should  be  deter-  People  v.  Washington  Ice  Ca  (1865), 

mined  that  this  latter  act  was  uncon-  18  Abb.  Praa  882;  Herring  v.  New 

stitutional,  the  former  act  would  be  York,  L.  R  &  W.  R.  Ca  (1887),  105 

in  force,  and  would  not  be  subject  to  N.  Y.  840, 12  N.  R  R.  76a 

the  objections  urged  against  it,  for  •  Clark  v.  Cline  Woven  Wire  Fence 

the  reasons  stated  by  us  in  passing  Ca'  (1899),  54  a  W.  R.  392. 

upon  these  objections,  and  therefore  *  Pasteur  Vaccine  CJa  v.  Burkey 

the  state  could  maintain  a  case  under  (1899),  54  a  W.  R.  804    A  contract 

this  act"    The  supreme  court  of  the  between  a   corporation  of  another 

United  States  went  on  to  say:  ''In  state  and  a  citizen  of  Texas  giving 

other  words,  as  to  that  act  the  situa-  the  latter  the  exclusive  right  to  sell 

tion  is  this:  It  is  either  const itutioncd  the  goods  of  the  former,  and  at  the 

or  unconstitutional.    If  it  is  consti-  same  time  fixing  the  price  at  which 

tutional,  the  plaintiff  in  error  has  no  same  should  be  sold,  is  contrary  to 
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§  996.  Contracts  for  exclusive  agencies, —  Contracts 

entered  into  for  the  purpose  of  creating  an  agency  whereby 
the  agent  is  to  sell  the  goods  of  the  principal  as  its  agent  do 
not  come  within  the  terms  of  the  anti-trust  act;  but  contracts 
regulating  and  controlling  the.  purchase  and  sale  of  goods 
whereby  parties  are  given  exclusive  right  to  handle  the  goods 
in  question  do  come  within  the  statute.^ 

§  997.  Notes  given  under  illegal  contract.— Where 

notes  are  given  for  the  price  of  goods  and  merchandise  pur- 
chased under  a  contract  which  is  contrary  to  the  anti-trust  act, 
no  recovery  can  be  had  thereon.* 

the  act.  A  contract  whereby  a  that  he  would  not  have  been  em- 
luusic-teacher  agreed  to  teach  music  ployed  to  teach  in  the  institute  on 
in  a  certain  school,  and  that  in  case  other  conditions,  as  his  employment 
lie  left  the  employ  of  the  school  he  in  the  institute  would  be  the  means 
would  not  establish  a  school  of  any  of  bringing  him  in  contact  with  the 
kind  in  the  same  town,  but  would  patrons  of  said  institute,  and  enable 
quietly  withdraw  therefrom,  is  not  him  to  more  successfuUy  compete 
within  the  act  Patterson  et  al.  v.  with  said  institute  if  he  opened  an 
Orabb  (1899),  51  a  W.  R  870.  The  independent  school.  Under  this  state 
court  said:  *<  We  are  of  opinion  that  of  the  case  it  would  be  inequitable 
said  contract  was  not  in  violation  of  for  him  to  teach  an  independent 
said  provision  of  the  statute,  as  there  school  in  said  city,  and,  as  there  was 
was  no  such  combination  of  capital,  no  such  union  or  association  as  pro- 
skill  or  acts  'to  create  or  carry  out  hibited  by  the  statute,  the  plaintiff 
restrictions  in  the  full  and  free  pur-  was  entitled  to  his  writ  of  injunc- 
buit  of  any  business  authorized  or  tion."  See  also  Gates  v.  Hooper 
l^ermitted  by  the  laws  of  this  state.'  (1897),  90  Tex.  563,  39  a  W.  R.  1079; 
By  the  contract  appellee  was  em-  Waters-Pierce  Oil  Ca  v.  State  (1898), 
ployed  to  teach  in  the  Patterson  In-  19  Tex.  Civ.  App.  18,  44  a  W.  R  936. 
stitute,  and  he  was  to  receive  as  pay  ^  Columbia  Carriage  Ca  v.  Hatch 
a  certain  per  cent  of  the  tuition  (1898),  19  Tex.  Civ.  Appt  120,  47  S.  W. 
charged  by  said  institute  for  instruc-  R  288;  Fuqua  v.  Brewing  Ca  (1896), 
tionsinmusia  This  part  of  the  con-  90  Tex.  298,  88  a  W.  R  29;  Texas 
tract  can  in  no  sense  be  construed  &  P.  Coal  Ca  v.  Lawson  (1896),  89 
as  obnoxious  to  the  provisions  of  the  Tex-  894, 82  a  W.  R  871,  and  84  a  W. 
statute  imder  consideration.  Nor  do  R  919;  Welch  et  aL  v.  Phelps  & 
we  think  that  the  other  portion  of  the  Bigelow  Windmill  Co.  (1896),  89  Tex. 
contract,  wherein  appellee  agreed,  653,  36  a  W.  R  71 ;  Mil  burn  Mfg.  Ca 
upon  withdrawal  from  the  institute,  v.  Peak  (1896),  89  Tex.  209,  34  a  W.  R 
not  to  teach  music  on  his  own  ac-  102. 

count  in  the  city  of  Hillsboro,  can  *  Columbia  Carriage  Ca  v.  Hatch 

be  considered  as  a  united  co-opera-  (1898),  19  Tex.  Civ.  App.  120,  47  S.  W. 

tion  between  the  parties  to  defeat  R  288.     "  It  is  fmther   contended 

the  objects  of  the  statute.    The  pe-  that  the  illegal  character  of  the  con- 

tition    alleges   that   Crabb   was   a  tract  should  not  defeat  a  recovery 

stranger  in  the  city  of  Hillsboro,  and  upon  the  notes,  as  no  aid  from  such 
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§  996.  Utah — Trusts  and  combinations. —  '^  Any  combina- 
tion by  persons,  having  for  its  object  or  eflPect  the  controlling 
of  the  prices  of  any  professional  services,  any  products  of  the 
soil,  any  article  of  manufacture  or  commerce,  or  the  cost  of 
exchange  or  transportation,  is  prohibited  and  declared  unlaw- 
ful." i 

"  Any  person  or  association  of  persons  who  shall  create,  enter 
into,  become  a  member  of,  a  party  to,  any  pool,  trust,  agree- 
ment, combination,  confederation  or  understanding  with  any 
other  person  or  persons  to  regulate  or  fix  the  price  of  any 
article  of  merchandise  or  commodity;  or  shall  enter  into,  be- 
come a  member  of,  or  a  party  to,  any  pool,  trust,  agreement, 

contract   is   required    to    establish  ton  ▼.  Marshall  (1856),  16  Tex.  844, 

plaintiff's  right  to  recover  upon  such  858;  Seeligson  ▼.  Lewis  (1865),  65  Tex. 

notes.    Citing  the  cases  of  De  Leon  215;  Wiggins  v.  Bisso  (1898),  92  Tex. 

V.  Trevino  (1878),  49  Tex.  88, 98;  Pf eu£-  219, 47  &  W.  R  637.    We  do  not  think 

fer  ▼.  Maltby  (1880),  54  Tex.  454,  461 ;  this  case  comes  within  the  cases  cited 

Brooks  V.  Martin  (1863),  2  Wall  7<X  by  appellant  in  support  of  its  proposi- 

If  these  notes,  as  found  by  the  court,  tion.    We  are  of  opinion  that  the 

were  executed  for  articles  purchased  notes  sued  on  were  tainted  by  the 

under  and  in  pursuance  of  the  terms  illegal   consideration  entering  into 

of  the  contract,  then  the  provisions  them,  and  that  the  court  below  cor- 

in  restraint  of  trade  contained  in  the  rectly  held  that  no  recovery  should 

contract  become  part  of  the  consid-  be  had  thereon." 

eration,  and  those  provisions,  being  Under  the  act  of  1889  a  combina- 

in  violation  of  our  statute,  tainted  tion  of  dealers  in  beer,  the  object  of 

the  transaction  and   rendered   the  which  was  to  secure  a  monopoly  of 

notes  void.    In  the  case  of  Wegner  the  sale  of  beer  in  the  city  of  El 

Bros.  V.  Biering  &  Ca  (1886),  65  Tex.  Paso,  is  iUegal,  and  a  contract  be- 

506,  509,  Mr.  Associate  Justice  Rob-  tween  a  brewer  and  an  agent  where- 

ertson  said:  ' It  is  obvious  that  there  by  the  brewer  is  bound  to  sell  to  the 

is  ample  valid  consideration  to  sup-  agent  exclusively  and  to  no  other 

port  the  promise  sued  on ;  yet  if,  to  dealer  in  a  certain  city,  is  illegal 

the  abundance  of  valid  considera-  where  it  appears  that  such  conti-act 

tion,  there  has  been  added  a  leaven  was  in  aid  of  a  combination  to  con- 

of  what  is  iUegal,  the  whole  contract  trol  the  trade  in  the  city.    Houck  & 

is  tainted.    Story,  Cont,  sec.   583;  Dieter  v.  Anheuser-Busch  Brewing 

Bishop,  C5ont,  sec.  471;  Pollack,  Cont,  Ass'n  (1895),  88  Tex.  185,  30  S.  W.  R.' 

sea  318.    If  a  debtor,  in  payment  of  869. 

on  account  for  $100,  and  in  oonsid-  A  combination  of  fire  insurance 

eration  that  his  creditor  will  refrain  companies  to  establish  uniform  rates 

a  duty  or  do  an  illegal  act,  executes  of  insurance  and   agents'  commis- 

his  note  only  for  the  amount  of  the  sions  is  not  contrary  to  the  act  of 

account,  the   note   is  nevertheless  1889.    Queen  In&  Ca  et  aL  v.  State 

void.   The  good  consideration  has  no  (1893),  86  Tex.  250,  24  a  W.  R  397. 

virtue  to  cure  the  bad,  but  the  bad  i  Rev.  Stats.  Utah,  1898»  title  5^ 

corrupts  the  whole.'    See  also  Shel-  sea  1752. 
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contract,  combination  or  confederation  to  fix  or  limit  the  amount 
or  quantity  of  any  article,  commodity  or  merchandise  to  be 
manufactured,  mined,  produced  or  sold  in  this  State,  shall  be 
deemed  and  adjudged  guilty  of  a  conspiracy  to  defraud  and  be 
subject  to  punishment  as  hereinafter  provided."^ 

"It  shall  not  be  lawful  for  any  corporation  to  issue  or.  to 
own  trust  certificates,  or  for  any  corporation,  agent,  officer  or 
employee,  or  the  directors  or  stockholders  of  any  corporation, 
to  enter  into  any  combination,  contract  or  agreement  with  any 
person  or  persons,  the  purpose  or  effect  of  which  combination, 
contract  or  agreement  shall  be  to  place  the  management  or 
control  of  such  combination  or  combinations,  or  the  manu- 
factured product  thereof,  in  the  hand  of  any  trustee  or  trustees, 
with  the  intent  to  limit  or  fix  the  price,  or  lessen  the  produc- 
tion and  sale,  of  any  article  of  commerce,  use  or  consumption, 
or  to  prevent,  restrict  or  diminish  the  manufacture  or  output 
of  any  such  article,  or  to  monopolize  any  part  of  the  trade  or 
commerce  within  this  State."  * 

Any  corporation,  firm  or  association  guilty  of  violating  the 
act  shall  be  punished  by  fine  of  not  less  than  $100  nor  more 
than  $2,000  for  the  first  oflFense;  for  the  second  ofifense  not  less 
than  $500  nor  more  than  $5,000 ;  the  third  offense  not  less  than 
$5,000  nor  more  than  $10,000 ;  for  every  subsequent  offense  a 
fine  of  $15,000.» 

"  Any  president,  manager,  director  or  other  officer,  agent  or 
receiver  of  any  corporation,  company,  firm  or  association,  or 
any  member  of  any  company,  firm  or  association,  or  any  indi- 
vidual found  guilty  of  a  violation  of  any  provision  of  this  title 
may  be  punished  by  a  fine  of  not  less  than  $100  nor  more  than 
$1,000,  or  by  confinement  in  the  county  jail  not  more  than  one 
year,  or  by  both,  in  the  discretion  of  the  court  before  which 
such  conviction  may  have  been  had."* 

iRev.  Stats.  Utah,  1898,  title  54,  Compare  laws:  III,  see  §  988;  Iowa, 

sec.  1753.  see  §  940;  Kan.,  see  §  942;  Ky.,  see 

Similar  law:  Ark,  see  §  916;  IlL,  §  948;  Mich.,  see  §  957;  Ma,  see  §  964; 

see  §  933;  Iowa,  see  §  940;  Ky.,  see  JN.  C,  see  §  977;  Ohio,  see  g  98t 

§  948;  Ma,  see  §  964;  N.  C,  see  §  977;  '  Rev.  Stats.  Utah,  1898,  title  H 

OkL,  see  §  988;  Tex.,  see  §  991.  sea  1755. 

2  Rev.  Stats.  Utah,  1898,  title  54  «Rev.  Stats.  Utah,  1898,  title  54^ 

sea  1754  sea  1756. 
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Contracts  in  violation  of  the  statute  are  void.* 

Any  corporation  organized  under  the  laws  of  the  state  vio- 
lating any  provision  of  the  act  shall  forfeit  its  franchise.' 

It  shall  be  the  duty  of  the  secretary  of  state,  upon  satisfac- 
tory evidence  that  any  corporation  or  association  of  persons, 
incorporated  or  operating  under  the  laws  of  this  state,  has  en- 
tered into  any  trust,  combination  or  association,  as  mentioned 
in  the  preceding  provisions  of  this  title,  to  give  notice  to  such 
corporation  that  unless  it  withdraws  from  and  severs  all  busi- 
ness connections  with  said  trust,  combination  or  association, 
its  corporate  right  and  franchise  will  be  revoked  at  the  expira- 
tion of  thirty  days  from  the  date  of  such  notice.' 

If  at  the  expiration  of  thirty  days  the  corporation  has  not 
complied  with  notice  and  withdrawn,  the  attorney-general  shall 
be  notified  and  shall  commence  or  direct  any  county  attorney 
in  the  state  to  commence  an  action  in  any  district  court  of  the 
state  to  forfeit  the  corporate  rights  and  franchises.* 

"  In  case  any  person  or  persons  shall  do,  cause  to  be  done,  or 
permit  to  be  done,  any  act,  matter  or  thing  in  this  title  pro- 
hibited or  declared  to  be  unlawful,  such  person  or  persons  shall 
be  liable  to  the  person  or  persons  injured  thereby  for  treble 
the  amount  of  damages  sustained  in  consequence  of  any  such 
violation."  * 

§  999.  Affecting  labor  —  Blacklisting.— « No  com- 
pany, corporation  nor  individual  shall  blacklist  or  publish,  op 
cause  to  be  published  or  blacklisted,  any  employee,  mechanic 

1  Compare  laws:  CaL,  see  §  919;  s^  §  967;  Neh,  see  §  970;  N.  C,  see 
III,  see  §  983;  Iowa,  see  §  940;  Ky.,  §  977;  N.  Dak.,  see  §  978;  Ohio,  see 
see  §  948;  La.,  see  §  951;  Mich.,  see  §  981;  Okl.,  see  §  988;  a  C,  see  g  986; 
§  956;  Minn.,  see  §  958;  Miss.,  see  Tenn.,  see  §989;  Tex.,  see §990;  Utah, 
§  962;  Ma,  see  §  964;  N.  Mex.,  see  see  g  998;  Wis.,  see  §  1002. 

§  975:   Ohio,  see  §  981;  Tenn.,  see  <  Rev.  Stat&  Utah,  1898,  title  54,  sec. 

g  989.  176a 

2  Rev.  Stat&  Utah,  1898,  title  54,  »  Rev.  Stats.  Utah,  1898,  title  54,  sea 
sec.  175a  1761. 

3  Rev.  Stats.  Utah,  1898,  title  54,  sec.  Compare  laws:  G&,  see  §  929;  Ind., 
1759.  see  §  987;  Kan.,  see  §  942;  Miss.,  see 

Compare  laws:   Ark.,  see  §   916;  §962;  Mich.,  see  §  957;  Ma,  see  §964; 

Fla.,  see  §  925;  Ga.,  see  §  929;  Ind.,  Neb.,  see  §  970;  N.  Dak.,  see  §  978; 

see  §  987;  Iowa,  see  g  940;  Kan.,  see  Ohio,  see  §  981;  Okl.,  see  §  988;  a  C, 

^  948;  Ky.,  see  §  948;  La.,  see  §  951;  see  §  986;  TemL,  see  §  989;  a  Dak., 

Mich.,  see  §  956;  Minn.,  see  g  958;  see  g  987. 
His&,  see  g  962;  Ma,  see  §  964;  Mont, 
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or  laborer  discharged  or  voluntarily  leaving  the  service  of 
such  company,  corporation  or  individual,  with  intent  and  for 
the  purpose  of  preventing  such  employee,  mechanic  or  laborer 
from  engaging  in  or  securing  similar  or  other  employment  from 
any  other  corporation,  company  or  individual."  ^ 

"  If  any  person  or  any  officer  or  agent  of  any  company,  cor- 
poration or  individual  shall  blacklist  or  publish,  or  cause  to  be 
published,  any  employee,  mechanic  or  laborer  discharged  by 
such  corporation,  company  or  individual,  with  intent  and  for 
the  purpose  of  preventing  such  employee,  mechanic  or  laborer 
from  engaging  in  or  securing  similar  or  other  employment 
from  any  other  corporation,  company  or  individual,  or  shall  in 
any  manner  conspire  or  contrive,  by  correspondence  or  other- 
wise, to  prevent  such  discharged  employee  from  securing  em- 
ployment, he  shall  be  deemed  guilty  of  a  felony  and,  upon 
conviction,  shall  be  fined  not  less  than  $500  nor  more  than 
$1,000,  and  be  imprisoned  in  the  state  prison  not  less  than  sixty 
days  nor  more  than  one  year."  * 

§  1000.  Tirginia — Blacklisting. — "No  corporation,  mana- 
facturer  or  manufacturing  company  doing  business  in  this  state, 
or  any  agent  or  attorney  of  such  corporation,  manufacturer 
or  manufacturing  company,  after  having  discharged  any  em- 
ployee from  the  service  of  such  corporation,  manufacturer  or 
manufacturing  company,  shall  wilfully  and  maliciously  prevent 
or  attempt  to  prevent,  by  word  or  writing,  directly  or  indi- 
rectly, such  discharged  employee  from  obtaining  employment 
with  any  other  person  or  corporation.  For  any  violation  of 
this  section  the  o£Pender  shall  be  guilty  of  a  misdemeanor  and 
shall,  on  conviction  thereof,  be  fined  not  less  than  one  hundred 
nor  more  than  five  hundred  dollars.  But  this  section  shall  not 
be  construed  as  prohibiting  any  corporation,  manufacturer  or 
manufacturing  company  from  giving  in  writing,  on  applica- 
tion from  any  other  person  or  corporation,  a  truthful  statement 
of  the  reason  for  such  discharge."  * 

§  1001.  Washington  —  Atfecting  labor  —  Blacklisting.  — - 
"  Every  person  in  this  State  who  shall  wilfully  and  maliciously 
send  or  deliver,  or  make  or  cause  to  be  made,  for  the  purpose* 

1  Rev.  8tat&  Utah,  1898,  title  36,  ch.        Exchange  of  blacklists  is  forbid- 
4,  sec  1840.  den.    Const   1895,  art   12,  sea  19; 

2  Rev.  Stats.  Utah,  1898,  title  96,    art  16,  sec.  4. 

Ob.  4,  §  184t  s  Ch.  622,  Acts  of  1891  and  1892. 
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of  being  delivered  or  sent,  or  part  with  the  possession  of  any 
paper,  letter  or  writing,  with  or  without  names  signed  thereto, 
or  signed  with  a  fictitious  name,  or  with  any  letter-mark  or 
other  designation,  or  publish  or  cause  to  be  published  any  state- 
ment for  the  purpose  of  preventing  any  other  person  from  ob- 
taining employment  in  this  State  or  elsewhere,  and  every  per- 
son who  shall  wilfully  and  maliciously  'blacklist'  or  cause  Uy 
be  '  blacklisted '  any  person  or  persons,  by  writing,  printing 
or  publishing,  or  causing  the  same  to  be  done,  the  name,  or 
mark,  or  designation  representing  the  name  of  any  person  in 
any  paper,  pamphlet,  circular  or  book,  together  with  any  state- 
ment concerning  persons  so  named,  or  publish  or  cause  to  be 
published  that  any  person  is  a  member  of  any  secret  organiza- 
tion, for  the  purpose  of  preventing  such  person  from  securing 
employment,  or  who  shall  wilfully  and  maliciously  make  or 
issue  any  statement  or  paper  that  will  tend  to  influence  or  preju- 
dice the  mind  of  any  employer  against  the  person  of  such  per- 
son seeking  employment,  or  any  person  who  shall  do  any  of 
the  things  mentioned  in  this  section,  for  the  purpose  of  caus- 
ing the  discharge  of  any  person  employed  by  any  railroad  or 
any  other  company,  corporation,  Individ  ual  or  individuals,  shall^ 
on  conviction  thereof,  be  adjudged  guilty  of  misdemeanor  and 
punished  by  a  fine  of  not  less  than  $100  nor  more  than  $1,000^ 
or  by  imprisonment  in  the  county  jail  for  not  less  than  ninety 
days  nor  niore  than  one  year,  or  by  both  such  fine  and  impris- 
onment." ^ 

§  1002.  Wisconsin  —  Trusts  and  eombinations. —  '^  Corpo- 
rations organized  under  the  laws  of  this  State  are  prohibited 
from  entering  into  any  combination,  conspiracy,  trust,  pool^ 
agreement  or  contract  intended  to  restrain  or  prevent  com- 
petition in  the  supply  or  price  of  any  article  or  commodity 
in  general  use  in  this  State  or  constituting  a  subject  of  trade 
or  commerce  therein,  or  to  control  the  price  of  any  such  arti- 
cle or  commodity,  to  regulate  or  fix  the  price  thereof,  to  limit 
or  fix  the  amount  or  quantity  thereof  to  be  manufactured,, 
mined,  produced  or  sold  in  this  State,  or  to  fix  any  standard  or 
figure  by  which  its  price  to  the  public  shall  be  in  any  man- 
ner controlled  or  established."* 

1  Laws  of  Washington,  1809,  oh.  28,       ^  Wi&  Stats.  1898,  eh.  86,  sea  IT^HJ^ 
approved  March  8,  1899. 
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"  Whenever  the  attorney-general  shall  be  notified  or  b4ve 
reason  to  believe  that  any  such  corporatioD  has  violated  any. 
provision  of  section  1791;,  it  shall  be  his  duty  forthwith  to  ad- 
dress to  any  such  corporation  or  to  any  director  or  officer 
thereof  such  inquiries  as  he  may  deem  necessary  for  the  pur 
pose  of  determining  whether  or  not  such  corporation  has  vio- 
lated any  provision  of  said  section,  and  it  shall  be  the  duty  of 
such  corporation,  director  or  officer  so  addressed  to  promptly 
and  fully  answer  in  writing,  under  oath,  such  inquiries;  and 
in  case  such  corporation,  director  or  officer  thereof  shall  fail 
or  neglect  to  do  so  within  sixty  days  from  the  receipt  of  such 
inquiries,  unless  such  time  is  extended  in  writing  by  the  at- 
torney-general, it  shall  be  his  duty  to  proceed  against  such 
corporation  as  provided  in  the  next  section."  ^ 

On  failure  of  a  corporation  to  answer  such  inquiries  its  char- 
ter is  declared  to  be  forfeited,  and  it  is  made  the  duty  of  the 
attorney-general,  on  leave  granted  by  the  supreme  court  upon 
cause  shown,  to  bring  an  action  for  the  purpose  of  vacating 
the  charter,  and  annulling  the  existence  of  the  corporation.' 

"  No  person  shall  be  excused  from  answering  any  of  the  in- 
quiries herein  provided  for,  nor  from  attending  and  testifying, 
nor  from  producing  any  books,  papers,  contracts,  agreements' 
or  documents  in  obedience  to  a  subpoena  issued  by  any  lawful 
authority  in  any  case  or  proceeding  based  upon  or  growing  out 
of  any  alleged  violation  of  any  of  the  provisions  of  section 
1791/,  or  of  any  law  of  this  state  in  regard  to  trusts,  monopo- 
lies or  illegal  combinations  on  the  ground  of  or  for  the  reason 
that  the  answer,  testimony,  evidence,  documentary  or  other- 
wise, required  of  him  may  tend  to  criminate  him  or  subject 
him  to  a  penalty  or  forfeiture;  but  no  person  shall  be  prose- 
cuted or  subjected  to  any  penalty  or  forfeiture  for  or  on  ac- 
count of  any  transaction,  matter  or  thing  concerning  which  he 
may  answer,  testify  or  produce  evidence,  documentary  or  other- 
wise, in  obedience  to  any  request  under  these  provisions  or 

1  Wi&  Stat&  1898,  ch.  80,  sea  1791^.  Miss.,  see  g  963;  Mo.,  see  §  964;  Mont, 

»  Wis.  Stets.  1898,  oh.  86,  seo.  179U  see  §  967;  Neb.,  see  g  970;  N.  Q,  see 

Compare  laws:   Ark.,  see  g  916;  §  977;  N.  Dak.,  see  g  978;  OhiOb  seie 

Fla.,  see  %925;  6a.,  see  §929;  IncL,  g  981;   OkL,  see  §  988;   S.  C,  Me 

see  §987;  Iowa,  see  §940;  Kan.,  see  g  986;  Tenn.,  see  g  989;   Tex.,  see 

§'^43;  Ky.,  see  g  948;  La.,  see  g  951;  §  990;  Utah,  see  g  99a 
Jiioh.,  see  §  956;  Minn.,  see  g  958; 
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any  subpoena,  or  either  of  them,  in  any  case  or  proceeding,  ex- 
cept that  the  charter  of  any  corporation  may  be  vacated  and 
its  corporate  existence  annulled  as  hereinbefore  provided,  and 
except  further,  that  no  person  testifying  in  any  case  or  pro- 
ceeding aforesaid  shall  be  exempt  from  punishment  for  perjury 
committed  in  so  testifying."  * 

§  1003.  Affecting   labor. —  "  No  person,  corporation, 

agent  or  officer  on  behalf  of  any  person  or  corporation,  shall 
coerce  or  compel  any  person  or  persons  into  an  agreement, 
either  written  or  verbal,  not  to  join  or  become  a  member  of 
any  labor  organization,  as  a  condition  of  such  person  or  per- 
sons securing  employment  of  any  such  person  or  corporation^ 
and  no  person  or  corporation  shall  discharge  an  employee  be- 
cause he  is  a  member  of  any  labor  organization." 

"  Any  person  or  corporation  violating  any  of  the  provisions 
of  this  Act  shall  be  fined  no  less  than  $200  nor  more .  than 
$1,000,  or  be  punished  by  imprisonment  in  the  county  jail  not 
to  exceed  nine  months,  or  both."  ^ 

§  1004. Blacklisting. — "  Any  two  or  more  persons  who 

shall  combine,  associate,  agree,  mutually  undertake,  or  concert 
together  for  the  purpose  of  wilfully  or  maliciously  injuring  an- 
other in  his  reputation,  trade,  business  or  profession,  by  any 
means  whatever,  or  for  the  purpose  of  maliciously  compelling 
another  to  do  or  perform  any  act  against  his  will,  or  prevent- 
ing or  hindering  another  from  doing  or  performing  any  lawful 
act,  shall  be  punished  by  imprisonment  in  the  county  jail  not 
more  than  one  year,  or  by  fine  not  exceeding  $500."  • 

"  1.  It  shall  be  unlawful  for  any  two  or  more  employers  of 
labor,  whether  it  be  person,  partnership,  company  or  corpora- 
tion, to  combine  or  agree  to  combine  for  the  purpose  of  prevent- 
ing any  person  or  persons  seeking  employment  from  obtaining 
the  same,  or  for  the  purpose  of  procuring  and  causing  the  dis- 
charge of  any  employee  or  employees,  either  by  threats,  prom- 
ises, or  by  circulating  blacklists,  or  causing  the  same  to  be 
circulated.  2.  If  any  person,  partnership,  company  or  corpora- 
tion, after  having  discharged  any  employee  from  his  or  its 
service,  shall  prevent  or  attempt  to  prevent  such  discharged 

1  Wis.  Stat&  1896,  eh. 86,  sea  1791m.       'Sec.  4466a»  oh.  1S2,  Ann.  State. 

2  Laws  Wi&  1899,  oh.  882,  approved    1889. 
May  8, 1899. 


1148  BTATB  AUTI-TBUST  LAWS.  [§  1004. 

employee  from  obtaining  employment  with  any  other  person^ 
partnership,  company  or  corporation,  either  by  threats,  prom- 
ises, or  by  blacklisting  such  discharged  employee,  and  circu- 
lating said  blacklist,  such  person,  partnership,  company  or 
corporation  shall  be  deemed  guilty  of  a  misdemeanor.  3.  If 
any  person,  partnership,  company  or  corporation  shall  author- 
ize, permit  or  allow  any  of  its  or  their  agents  to  blacklist  any 
discharged  employee  or  employees,  or  any  employee  or  em- 
ployees who  may  have  voluntarily  left  the  service  of  such  per- 
son, partnership,  company  or  corporation,  and  to  circulate  the 
same,  to  prevent  such  employee  or  employees  from  obtaining 
employment  from  any  other  person,  partnership,  company  or 
corporation,  such  person,  partnership,  company  or  corporation 
shall  be  deemed  guilty  of  a  misdemeanor.  4.  Any  person, 
partnership,  company  or  corporation  who  shall  hereafter  co- 
erce or  compel  any  person  or  persons  to  enter  into  an  agree- 
ment not  to  join  or  become  a  member  of  any  labor  organization 
as  a  condition  of  such  person  or  persons  securing  employment, 
or  continuing  in  the  employment  of  any  such  person,  partner- 
ship, company  or  corporation,  shall  be  deemed  guilty  of  a  mis- 
demeanor. 5.  Any  person,  partnership,  company  or  corpora- 
tion violating  any  of  the  provisions  of  the  preceding  sections 
[subsections]  shall  be  deemed  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  shall  be  punished  by  a  fine  of  not  less 
than  $100  or  more  than  $500;  and  all  fines  so  collected  shall  be 
paid  into  the  treasury  of  the  state  of  Wisconsin  for  the  use  of 
the  common  school  fund.  6.  Nothing  in  this  act  [section]  shall 
be  construed  as  prohibiting  any  person,  partnership,  company 
or  corporation  from  giving  any  other  person,  company  or  cor- 
poration to  whom  such  discharged  employee  has  applied  for 
employment,  or  to  any  bondsman  or  surety,  a  truthful  state- 
ment of  the  reasons  for  such  discharge,  when  requested  so  to 
do  by  such  employee  or  person  to  whom  he  has  applied  for  em- 
ployment, or  by  such  bondsman  or  surety,  but  it  shall  be  un- 
lawful to  give  such  information  with  the  intent  to  blacklist^ 
hinder  or  prevent  such  employee  from  obtaining  employment; 
nor  shall  anything  in  this  act  be  construed  as  prohibiting  any 
person,  partnership,  company  or  corporation  from  keeping  for 
his  or  its  own  information  and  protection  a  record  showing  the 
habits,  character  and  competency  of  his  or  its  employees,  and 
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the  canse  of  the  discharge  or  voluntarily  quitting  of  any  em- 
ployee of  such  employer."  ^ 

§  1006.  Intimidating  employees. — "Any  person  who 

by  threats,  intimidation,  force  or  coercion  of  any  kind  shall 
hinder  or  prevent  any  other  person  from  engaging  in  or  con- 
tinuing in  any  lawful  work  or  employment,  either  for  himself 
or  as  a  wage  worker,  or  who  shall  attempt  to  so  hinder  or  pre- 
vent, shall  be  punished  by  fine  not  exceeding  $100  or  by  im- 
prisonment in  the  county  jail  not  more  than  six  months,  or  by 
both  fine  and  imprisonment,  in  the  discretion  of  the  court." ' 

§  1006.  Wyoming — Constitutional  proyision. — "Perpetui- 
ties and  monopolies  are  contrary  to  the  genius  of  a  free  State 
and  shall  not  be  allowed.  Corporations  being  creatures  of  the 
State,  endowed  for  the  public  good  with  a  portion  of  its  sover- 
eign powers,  must  be  subject  to  its  control."* 

"  The  rights  of  labor  shall  have  just  protection  through  laws 
calculated  to  secure  to  the  laborer  proper  rewards  for  his  serv- 
ices and  to  promote  the  industrial  welfare  of  the  State."  * 

"  Eight  hours'  actual  work  shall  constitute  alawful  day's  work 
in  all  mines,  and  on  all  State  and  municipal  works."' 

iSea  4466&as  amended  by  ch.  240,  1891,  oh.  14  of  the  Acts  of  1803,  and 

Acts  of  1895.  ch.  151  of  the  Acts  of  1895. 

s  Sea  4466c  of  ch.  162,  Ann.  Stats.  *  Const  Wyom.  (1889),  art  1,  sea  30. 

1889.  «  Const  Wyom.,  art  1,  sea  22. 

Union  labels  and  trade-marks  are  *  Const  Wyom.,  art  19,  sea  !• 
protected  by  ch.  280  of  the  Acts  of 
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§  106a  Good  faith  as  a  defense. 

1069.  Writ  of  attachment 

1070.  Answer— Effect  o£. 

1071.  Punishment. 

1072.  Proceedings  against  corporationa 

1073.  Removal  of  cause  to  federal  court  —  Effect  on  contempt  pro- 

ceeding& 

§  1007.  Chancery. —  In  proper  cases  a  court  of  chancery  will 
intervene  on  behalf  of  parties  threatened  with  irreparable  in- 
jury, and  restrain  by  injunction  both  combinations  of  labor  and 
combinations  of  capital  from  continuing  to  do  the  things  that 
occasion  or  threaten  injury. 

Without  attempting  to  discuss  at  length  the  principles  of  law 
governing  the  issuance  of  injunctions,  it  may  be  well  to  bear  in 
mind  the  following  general  propositions  in  considering  the  in- 
stances and  authorities  about  to  be  reviewed. 

§  1008.  Definition  of  injunction. —  An  injunction  is  a  writ 
issued  out  of  a  court  of  original  jurisdiction  in  pursuance  of  an 
order  theretofore  entered,  either  restraining  the  party  or  par- 
ties named  therein  from  doing  the  things  specified  in  the  writ, 
or  commanding  the  party  or  parties  named  therein  to  do  the 
things  specified;  or  the  writ  may  both  restrain  and  command. 

From  the  definition  it  is  apparent  that  the  order  granting  the 
injunction,  together  with  the  writ,  must  be  carefully  framed, 
since  it  embraces  only  the  parties  named  therein  and  commands 
or  forbids  only  the  acts  specified  therein.  The  writ  should 
follow  the  order  of  the  court,  and  should  be  no  broader  than 
the  relief  complainant  is  entitled  to  under  the  bill  filed.  Both 
the  order  of  the  court  and  the  writ  may  refer  to  the  bill  for  a 
more  complete  description  of  the  matters  and  things  com- 
manded or  forbidden,  but  such  practice  is  not  advisable,  and  in 
every  such  case  it  must  clearly  appear  that  knowledge  of  the 
contents  of  the  bill  has  been  brought  home  to  the  defendant, 
otherwise  he  is  not  guilty  of  violating  the  injunction  if  he  does 
things  not  specifically  enumerated  in  the  writ.  The  language 
of  the  writ  will  be  construed  in  connection  with  the  allegations 
and  prayer  of  the  bill  and  the  subject-matter  of  the  suit. 

§  1009.  Personal  in  effect. —  The  writ  of  injunction  is  per- 
sonal in  effect,  and  to  become  effective  knowledge  of  the  issu- 
ance of  the  order  upon  which  the  writ  was  founded  must  be 
brought  home  to  the  parties  affected  thereby.    This  is  usually 
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done  by  serving  the  writ,  either  by  reading  the  same  to  the 
parties  enjoined,  or  by  leaving  a  copy  with  them,  the  better 
way  being  to  notify  the  party  of  the  order  of  court  by  read- 
ing the  writ,  for  by  so  doing  return  can  be  made  by  affidavit, 
showing  that  the  party  aflfected  has  actual  knowledge  of  the 
court's  order.  However,  any  party  against  whom  an  injunc- 
tion is  issued,  whether  or  not  served  with  either  the  summons 
or  the  writ,  is  bound  by  the  terms  of  the  injunction  in  so  far 
as  he  has  knowledge  of  the  same,  regardless  of  how  the  knowl- 
edge comes  to  him;  and  if  has  notice  that  an  injunction  is 
about  to  issue,  even  though  the  court  has  not  made  the  order, 
he  is  bound  thereby  and  violates  the  will  of  the  court  at  his 
peril.^  He  is  liable  also  for  the  acts  of  any  party  or  parties 
who  violate  all  or  any  portion  of  the  injunction,  provided  he 
in  any  manner  aids  or  abets  their  conduct. 

The  advice  of  counsel  is  no  defense  to  a  violation  of  an  in- 
junction ;  each  party  named  therein  construes  the  language  of 
the  injunction  at  his  peril;  the  spirit  rather  than  the  letter  of 
the  injunction  controls,  and  no  ingenuity  of  construction  or 
subtlety  of  evasion  is  permitted  to  thwart  the  intent  of  the 
court. 

The  power  of  the  court  to  control  by  injunction  extends 
only  to  parties  within  its  jurisdiction.  Parties  who  do  not  re- 
side within  the  jurisdiction  of  the  court,  and  who  do  not  vol- 
untarily submit  themselves  to  its  jurisdiction,  are  not  aflfected 
by  any  injunction  or  order  the  court  may  issue. 

§  1010.  8ome  general  principles. —  The  following  general 
propositions  may  be  laid  down  as  controlling  courts  of  chan- 
cery in  both  America  and  England: 

1.  An  injunction  acts  upon  things  as  they  are  and  as  they 

1  The  Laurens  (18  W),  Fed.  Ca&  Na  Super.  Ct  (5  Bosw.)  710;  Pittsfield 

8,123  (Abb.  Adm.  508);  Fanshawe  v.  Nat  Bank  v.  Bayne  (1892),  66  Hun, 

Ti-acy  (1868),  Fed.  Cas.  Na  4,643  (4  633,  21  N.  Y.  Supp.  561,  23  Civ.  Proc 

Biss.  490);  Ex  parte  Cottrell  (1881),  R.  48;  People  v.    Dutchess  County 

59  Cal.  417;  State  v.  Noel  (1806),  T.  Canvassers   (1892,    Sup.),  20   N.    Y. 

U.  P.  Charlt  433;  Lewis  v.  Single-  Supp.  329;  Davis  v.  Davis  (1894^  83 

ton  (1878),  61  Ga.  164;  O'Callagban  Hun,  500,  32  N.  Y.  Supp.  10;  In  re 

V.  O'Callaghan  (1873),  69    III.    552;  Lilliland  (1879,  Com.  PI.),  4  Wkly. 

Smith  V.  Caldwell  (1804),  2  Ky.  406;  Law  Bui.  733;  Freeman  v.  City  of 

Territory  v.  Clancy  (1894),  37  Paa  Huron  (1896),  8  &  D.  435,  66  N.  W.  R. 

R  1108;  Same  v.  Kendall,  id.;  Hilli-  92a 
ker   V.  Hathome  (1860),  18   N.   Y. 
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will  be,  and  cannot  be  used  retroactively.  It  preserves  the 
status  and  prevents  wrong,  but  cannot  restore  conditions  al- 
ready changed.  If  the  wrong  has  been  done  an  injunction 
will  not  issue. 

2.  Acts  sought  to  be  enjoined  must  be  of  such  a  character  as 
to  be  either  actually  occasioning  appreciable  injury  or.  threaten- 
ing such  injury,  and  it  must  clearly  appear  that  the  damage 
occasioned  or  threatened  is  irreparable  at  law.  If  it  appears 
that  the  acts  complained  of  have  already  occasioned  the  in- 
jury, or  if  it  clearly  appears  that  the  injury  threatened  is  only 
remotely  possible,  an  injunction  will  not  issue.  The  remedy  at 
law  to  defeat  an  application  for  an  injunction  must  be  adequate 
and  complete;  if  the  remedy  is  not  full  and  complete,  or  if  the 
party  injured  is  compelled  to  resort  to  a  multiplicity  of  suits 
at  law  to  recover  his  damages,  a  court  of  equity  will  retaiu 
jurisdiction. 

3.  Where  the  wrong  complained  of  is  threatened  and  not 
actual  it  must  clearly  appear  that  it  is  so  imminent  as  to  war- 
rant the  intervention  of  the  court.  The  allegation  that  com- 
plainant fears  that  the  wrong  will  be  committed  is  insuflBcient; 
the  bill  should  contain  allegations  of  fact  which,  if  true,  clearly 
show  that  the  complainant's  apprehension  is  well  founded. 

4.  "Where  the  parties  committing  or  about  to  commit  the 
wrong  are  so  numerous  that  actions  at  law  would  be  impracti- 
cable, or  where  they  are  insolvent,  an  injunction  will  issue 
restraining  them  from  acts  which  if  done  by  a  small  number 
of  solvent  parties  would  be  clearly  remediable  at  law. 

5.  Injunctions  will  not  issue  to  restrain  violations  of  the 
criminal  law  unless  such  violations  involve  injuries  to  prop- 
erty  or  property  rights  irreparable  at  law. 

6.  Parties  seeking  injunction  must  come  into  court  with 
clean  hands.^ 

The  foregoing  principles  are  applicable  to  the  propositions 
and  authorities  about  to  be  considered.  They  do  not  pretend 
to  be  a  comprehensive  statement  of  all  the  principles  govern- 
ing a  court  of  chancery  in  dealing  with  bills  praying  for  in- 
junctions, but  they  do  embrace  the  principles  which  govern 

1  It  is  not  thought  necessary  to  cite  ing  the  issuance  of  an  injunction, 
authorities  in  support  of  the  forego-  They  are  so  well  established  that  they 
ing  fundamentfid  principles  govern-    are  not  open  to  dispute. 
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the  courts  in  dealing  with  applications  for  injunctions  against 
combinations. 

§1011.  ^^  Goveruroent  by  injunction/^ — The  only  excuse 
for  repeating  here  a  phrase  so  meaningless  as  "  government  by 
injunction  "  is  the  currency  the  phrase  has  obtained.  There 
is,  of  course,  no  such  thing  as  government  by  injunction.^ 

1  There  is  an  irony  in  the  use  of  the  widely  followed  in  this  country  by 
phrase  "*  government  by  injunction  "  the  courts  of  the  several  statea  That 
which  seems  to  have  escaped  com-  case  is  instructive  as  showing  that 
ment.  Ck)urts  of  equity  have  been  the  first  case  in  a  dispute  of  this 
appealed  to  and  injunctions  have  character  occurred  in  England  in 
been  issued  in  cities  and  localities  1868,  and  that  there  was  ample  au- 
where  politics  have  so  paralyzed  ex-  thbrity  for  the  injunction  found  in 
ecutive  officials  that  during  labor  state  decisions  without  citing  a  sin- 
troubles  the  law  is  not  enforced,  and  gle  federal  case.  That  the  remedy 
for  the  time  being  anarchy  prevails,  by  injunction  has  become  more  com- 
In  such  cities  and  localities,  where  mon  in  modern  or  recent  times  is 
government  has  all  but  disappeared  doubtless  true,  and  grows  out  of  the 
through  the  political  cowardice  or  ever-changing  conditions  and  evolu- 
inefflciency  of  executive  officials,  the  tions  in  business  incident  to  modern 
intervention  of  a  court  of  equity  civilization.  That  the  courts  adapt 
with  its  strong  arm,  commanding  themselves  to  these  changing  condi- 
that  all  parties  pause  until  their  con-  tions  and  afford  relief,  and  preserve 
flicting  claims  can  be  heard,  may  the  personal  and  property  rights  of 
seem  like  the  restoration  of  a  gov-  the  individual  citizen,  is  a  tribute 
emment  that  for  the  time  being  has  to  the  conservatism  and  wisdom  of 
disappeared.  If  that  be  government  both  bench  and  bar.  There  is  noth- 
by  injunction  it  is  well  to  cling  to  ing  either  strange,  novel  or  extraor- 
it,  for  it  may  be  all  that  will  be  left  dinary  about  these  proceedings." 
in  times  of  great  disorder.  '*  These  defendants  must  be  made 

In  United  States  v.  Sweeney  et  al.  to  know  that  the  very  rights  they 
the  court  said:  "To  claim  that  the  strive  to  take  away  from  others  — 
exercise  of  the  power  to  protect  by  the  right  to  work,  the  right  to  make 
injunction  property  and  persons  en-  their  own  contracts,  the  right  to  fol- 
gaged  in  lawful  business  enterprises  low  any  lawful  occupation  at  any 
in  proper  cases,  and  where  the  rem-  place  in  this  country,  the  right  to 
edy  at  law  is  inadequate  and  the  in-  life,  liberty  and  the  pursuit  of  hap- 
jury  irreparable,  is.  new,  or  that  such  piness  —  are  all  preserved  for  them 
proceeding  is  a  modem  invention  of  and  all  others  by  public  law,  admm- 
the  federal  courts,  is  as  stupid  as  it  istered  always  by  courts  organized 
is  untrue.  Ck)nsolidated  Steel  &  for  that  purpose.  Tliese  rights  I  have 
Wire  Ca  v.  Murray  (1897),  80  Fed.  R  mentioned  are  inalienable  rights,  be- 
811.  In  the  last  case  cited  Judge  longing  to  every  citizen  of  the  United 
Sage  reviews  the  history  of  injunc/-  States,  guarantied  by  their  constitu- 
tions in  a  case  in  principle  precisely  tion.  That  same  great  court,  speak- 
on  all-fours  with  this  one,  and  shows  ing  by  the  late  Mr.  Justice  Field,  in 
by  numerous  citations  that  the  rem-  Butchers'  Union  Slaughter-House 
edy  by  injunction  came  to  us  from  Co.  v.  Crescent  City  Live-Stock 
the  courts  of  England,  and  had  been  Landing  Co.  (1884),  111  U.  a  746,  757, 
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In  a  sense  there  is  government  by  receivers,  sheriffs,  as- 
signees, administrators,  executors;  in  short,  there  may  be  and 
is  a  great  deal  of  very  practical  government  by  administrative 
and  executive  oflBcials;  but  of  all  writs  and  processes  issued  by 
courts  the  writ  of  injunction  is  least  administrative  in  its  char- 
acter. A  mandatory  injunction  which  commands  that  some- 
thing be  done  may  savor  of  the  executive ;  but  mandatory 
injunctions  are  seldom  issued,  and  when  issued  are  almost  in- 
variably parts  of  final  decrees;  and,  so  far  as  known,  no  one 
has  complained  of  a  mandatory  injunction,  nor  has  any  one 
proposed  to  curtail  in  any  manner  the  power  of  courts  of  equity 
to  issue  mandatory  injunctions  whenever  the  circumstances 
warrant. 

It  is  in  connection  with  injunctions  which  are  entirely  pre- 
ventive in  their  character  that  the  phrase  "government  by 
injunction ''  is  used.  It  is  the  preventive  or  prohibitory  in- 
junction that  is  commonly  granted,  either  as  an  interlocutory 
order  upon  the  filing  of  the  bill  or  as  part  of  the  final  decree. 
This  injunction  neither  commands  nor  compels  any  party  to 
do  anything;  its  sole  object  is  to  preserve  things  in  the  condi- 
tion they  are  at  the  time  of  the  filing  of  the  bill  until  the  mat- 
ter can  be  heard  by  the  court  and  the  rights  of  the  parties 
determined;  it  commands  parties  who  are  doing  something  to 
suspend  operations,  to  proceed  no  further,  until  the  matter  can 
be  heard  in  court.    A  bond  is  invariably  required,  so  that  if 

4  Sup.  Ct  R.  652,  660|  said:  'Among  teenth)  means  not  only  the  right  of 
these  inalienable  rights  as  pro-  the  citizen  to  be  free  from  the  mere 
claimed  in  that  great  document  (the  physical  restraints  of  his  person  — 
Declaration  of  Independence)  is  the'  as  by  incarceration, —  but  the  term 
right  of  men  to  pursue  their  happi-  is  deemed  to  embrace  the  right  of 
ness,  by  which  is  meant  the  right  to  the  citizen  to  be  free  in  the  en  joy- 
pursue  any  lawful  business  or  vo-  ment  of  all  his  faculties;  to  be  free 
cation  in  any  manner  not  inconsist-  to  use  them  in  aU  lawful  ways;  to 
ent  with  the  equal  rights  of  others,  live  and  work  where  he  will,  and 
which  may  increase  their  property,  earn  his  livelihood  by  any  lawful 
or  develop  their  faculties,  so  as  to  manner;  to  pursue  any  livelihood  or 
give  them  their  highest  enjoyment.'  avocation;  and  for  that  purpose  to 
"  And  in  AUgeyer  v.  Louisiana  enter  into  all  contracts  that  may  be 
(1897),  165  U.  S.  578, 589, 17  Sup.  Ct  R.  proper,  necessary  and  essential  to  his 
427,  431,  the  supreme  court  of  the  carrying  out  the  purposes  above 
United  States,  through  Mr.  Justice  mentioned.' "  United  States  v.  Swee- 
Peckham,  said:  *The  liberty  men-  ney  (1899),  95  Fed.  R.  434, 447, 450, 45L 
tioned  in  that  amendment  (the  four- 
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the  parties  who  are  compelled  to  suspend  operations  are  dam- 
aged by  the  issuance  of  the  order  they  may  recover  their  dam- 
ages speedily  in  the  court  that  issued  the  order.  Furthermore, 
the  court  that  issues  the  order  is  open  so  that  any  party  who 
is  injured  or  claims  to  be  injured  directly  or  indirectly  by  the 
issuance  of  the  order  may  appear  and  ask  that  the  order  be 
either  set  aside  or  modified. 

It  is  not  uncommon  for  injunctions  to  issue  without  notice 
against  men  who  are  engaged  in  lawful  occupations,  but  in 
such  cases  the  injunctions  are  speedily  dissolved  and  damages 
awarded  to  make  good  any  injury  sustained.  There  are,  of 
course,  works  and  undertakings  the  nature  of  which  is  such 
that  to  enjoin  the  operation  for  even  twenty-four  hours  would 
occasion  almost  irreparable  damage;  it  is  seldom  in  such  cases 
a  court  of  equity  issues  an  injunction  without  a  full  hearing; 
but  aside  from  such  unusual  cases  there  are  few  pursuits  and 
occupations  in  life  which  cannot  be  suspended  for  a  few  hours, 
or  even  a  few  days,  without  any  serious  loss;  in  such  cases  in- 
junctions issue  more  freely,  since  the  loss  may  be  readily  meas- 
ured and  compensated. 

It  is  the  practice  of  most  courts  to  permit  parties  enjoined  to 
come  into  court  immediately,  frequently  upon  the  same  day 
and  within  the  same  hour,  to  move  to  dissolve  the  injunction 
and  to  state  their  side  to  the  court,  so  that  the  court  may  at  once 
either  dissolve  the  injunction  or  modify  it  in  accordance  with 
the  equities  of  the  case  as  presented.  If  a  party  is  restrained 
from  doing  something  which  must  be  done,  lest  loss  of  life  be 
threatened  and  destruction  of  property  occasioned,  a  court  would 
immediately  so  modify  the  injunction  as  to  permit  everything 
to  be  done  that  is  absolutely  necessary  should  be  done  to  pre- 
serve life  and  protect  property.  If,  however,  the  parties  en- 
joined are  not  engaged  for  the  time  being  in  any  productive 
pursuit,  or  in  constructive  work,  but  are  either  interfering  with 
others  or  threatening  to  interfere  with  others  who  are  either 
working  or  wish  to  work,  it  is  plain  the  issuance  of  the  injunc- 
tion can  do  no  possible  harm.  The  injunction  simply  commands 
the  contending  parties  to  cease  their  strife  until  the  cause  can 
be  heard.  The  parties  who  are  restrained  suffer  no  pecuniary 
loss,  for  the  reason  that  they  are  not  enjoined  from  pursuing  any 
work  which  will  result  in  a  pecuniary  profit;  at  the  most  they 
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may  be  inconvenienced  by  being  restrained  from  doing  acts 
which  they  claim  they  have  the  right  to  do  as  citizens,  but  which 
it  is  charged  before  the  court  are  riotous  and  unlawful  acts.  If 
the  acts  enjoined  are  riotous  and  unlawful,  or  in  any  manner 
oppressive  and  destructive  of  the  rights  of  others,  surely  no  one 
will  complain  if  they  are  enjoined ;  if,  on  the  other  hand,  the 
acts  are  neither  riotous  nor  unlawful  nor  in  any  manner  oppres- 
sive, the  mere  fact  that  the  parties  are  inconvenienced  until  the 
court  can  investigate  the  merits  of  the  controversy  is  not  a 
matter  for  serious  complaint.  The  law-abiding  citizen  may  be 
ordered  by  a  policeman  to  move  on,  or  he  may  be  ordered  by 
a  court  not  to  assemble  with  others  in  the  highways,  and  he 
may  resent  what  he  thinks  are  interferences  with  his  personal 
liberty;  but  if  he  is  a  law-abiding  citizen  he  will  not  carry  his 
resentment  so  far  as  to  condemn  eithei  the  policeman,  the  courts 
or  the  law;  he  will  rather  be  willing  to  concede  that  while  he 
may  be,  for  the  time  being,  somewhat  inconvenienced,  in  the 
long  run  the  policeman,  the  courts  and  the  law  protect  the  rights 
of  everybody. 

As  a  matter  of  fact  the  loudest  outcries  against "  government 
by  injunction  "  have  been  heard  from  those  who  are  the  greatest 
offenders  against  the  peace  and  order  of  the  community.  No 
complaints  have  come  from  the  orderly  and  well-disposed;  no 
man  who  minds  his  own  business  and  is  entirely  willing  that 
others  should  mind  theirs,  has  complained  of  any  abuse  of  dis- 
cretion by  courts  of  equity  in  issuing  injunctions.  Complaints 
have  come  almost  entirely  from  those  who  have  been  restrained 
from  interfering  with  the  rights  of  others.^ 

1  In  American  Steel  &  Wire  Co.  v.  be  then  wholly  abandoned,  but  other- 
Wire  Drawers'  &  Die  Makers'  Unions  wise  it  is  not  true,  and  its  chief  force 
et  al.  (1898),  90  Fed.  R.  598,  Hani-  is  in  the  grave  duty  imposed  on  the 
mond,  J.,  in  discussing  the  assertion  court  of  careful  consideration  to  see 
that  the  issuance  of  a  preliminary  in-  that  no  preliminary  or  other  injunc- 
junction  would  break  up  the  strike,  tion  issues,  unless  according  to  the 
said:  **  Nor  do  I  overlook  the  forcible  law  and  right  of  the  case.  That  re- 
argument  and  suggestion  of  counsel  sponsibility  is  not  oppressive  in  its 
that  practically,  in  a  case  like  this,  weight,  as  it  should  not  be,  for  the 
a  preliminary  injunction  ends  the  reason  that  no  court  can  or  should 
strike.  If  you  'break  the  strike'  by  shirk  it,  whatever  others  may  be  al- 
a  preliminary  injunction,  it  is  urged,  lowed  to  do  in  other  branches  of  gov- 
there  is  nothing  more  to  litigate  ernmental  action,  but  is  always  felt 
about.  Tliis  may  be  true  if  the  strike  alike   in   all   cases  as  a  potential 
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§  1012,  Acts  which  are  criminal.— While  it  is  true  tliat 
ordinarily  a  court  of  equity  docfs  not  interfere  by  injunction  to 
restrain  the  doing  of  that  which  amounts  to  a  crime,  it  is  well 
settled  that  where  the  act  involves  a  continuing  injury  to  prop- 
inducement  or  careful  judgment,  submitted  to  the  courts,  and  by  them 
whether  at  the  final  hearing  or  on  decided,  upon  the  settled  conviction 
interlocutory  application.  Yet  a  of  all  citizens  that  to  those  tribunals 
<;ourt  is  not '  a  strike  breaker,'  as  one  is  committed  the  determination  of 
of  the  affiants  has  been  denominated,  right  and  wrong  between  individ- 
and  is  not  engaged  in  that  business,  uals,  masses  and  states.'  But  the 
as  such,  whether  it  ba  a  state  or  fed-  court  here  was  commending  the  giv- 
«ral  CQurt,  and  its  duties  are  not  prop-  ing  up  of  that  which  was  by  the  legal 
erly  to  be  administered  on  any  such  decree  declared  wrongful,  and  not 
suggestion.  If  that  should  be  the  suggesting  that  peaceable  and  lawful 
effect  of  a  preliminary  injunction,  or  action  in  maintaining  a  strike  must 
of  a  final  decree,  for  that  matter,  it  be  abandoned." 
is  only  because  the  defendants  vol-  In  the  famous  Debs  Case  (1895),  15S 
untarily  will  have  it  so,  and  prefer  TJ.  S.  564, 15  Sup.  Ct.  R.  900,  Mr.  Jus- 
lo  abandon  all  rightful  action  in  tice  Brewer  of  the  supreme  court 
jnaintaining  their  organized  strike,  quoted  some  of  the  testimony  by  one 
because  they  cannot  act  wrongfully,  of  the  strikers,  taken  before  the 
or,  at  least,  cannot  do  those  things  United  States  Strike  Commission: 
which  are  pronounced  wrongful  by  "  As  soon  as  the  employees  found 
the  courta  But  for  that  abandon-  that  we  were  arrested,  and  taken 
xnent  the  courts  are  in  no  wise  re-  from  the  scene  of  action,  they  be- 
sponsible;  nor  should  that  fact  in-  came  demoralized,  and  that  ended 
fluence  its  judgment  "What  is  really  the  strike.  It  was  not  the  soldiers 
the  outcome  of  the  argument,  in  its  that  ended  the  strike.  It  was  not 
logical  effect,  is  that,  if  strikers  can-  the  old  brotherhoods  that  ended  the 
not  decide  for  themselves  what  is  strike.  It  was  simply  the  United 
rigtit  and  what  is  wrong,  they  must  States  courts  that  ended  the  strike, 
abandon  the  strike.  But  it  is  ap-  Our  men  were  in  a  position  that 
parent,  on  a  moment's  reflection,  that  never  would  have  been  shaken,  under 
no  class  of  the  community  has,  can  any  circumstances,  if  we  had  been 
have,  or  should  have  that  power,  permitted  to  remain  upon  the  field 
Strikers  would  be,  indeed,  a  favored  among  them.  Once  we  were  taken 
class  if  it  were  conceded  to  them,  from  the  field  of  action,  and  re- 
And,  happily,  they  do  not  ask  it,  but  strained  from  sending  telegrams  or 
yield  cheerful  and  ready  obedience  issuing  orders  or  answering  ques- 
to  the  law  as  declared  by  the  courts,  tions,  then  the  minions  of  the  corpo- 
Mr.  Justice  Brewer,  in  the  Debs  Case  rations  would  be  put  to  work.  .  .  . 
<1895),  158  U.  S.  564, 598, 15  Sup.  Ct  R  Our  headquarters  were  temporarily 
900,  replying  to  a  somewhat  similar  demoralized  and  abandoned  and  we 
suggestion  found  in  the  proof, '  that  could  not  answer  any  messages.  The 
it  was  simply  the  United  States  men  went  back  to  work,  and  the 
courts  that  ended  the  strike,'  com-  ranks  were  broken,  and  the  strike 
mends  the  action  of  the  strikers,  was  broken  up,  .  •  .  not  by  the 
*  who  unhesitatingly  yielded  when  army,  and  not  by  any  other  power, 
the  question  of  right  or  wrong  was  but  simply  and  solely  by  the  action 
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erty  or  business,  or  threatens  such  injury,  it  may  be  enjoined, 

even  though  it  may  also  be  punishable  under  the  criminal  law.* 

§  1013.  Irreparable  injury, —  An  injury  is  irreparable  when 

the  damage  cannot  be  measured  by  any  known  pecuniary 

of  the  UDited  States  courts  in  re-  ^  Sherry  v.  Perkins  (1888),  147  Mass. 
straining  us  from  discharging  our  212,  17  N.  E.  R  807;  Cranford  et  aL 
duties  as  officers  and  representatives  v.  Tyrrell  (1891),  128  N.  Y.  341,  28  N. 
of  our  employees."  Ck)mmenting  K  R  514;  Gilbert  v.  Mickle  (1846),  4 
thereon,Justice  Brewer  said:  "What-  SandC  Ch.  857;  Port  of  Mobile  v. 
ever  any  single  individual  may  have  Louisville  &  N.  R.  Co.  (1888),  84  Ala. 
thought  or  planned,  the  great  body  115,  4  S.  R.  106;  and  the  following 
of  those  who  were  engaged  in  these  English  cases:  Emperor  of  Austria 
transactions  contemplated  neither  v.  Day  (1861),  8  De  Gez,  F.  &  J.  217; 
rebellion  nor  revolution,  and  when  Hermann  Loog  v.  Bean  (1884),  L.  R. 
in  the  due  order  of  legal  proceedings  26  Ch.  Div.  806;  Monson  v.  Tussaud 
the  question  of  right  and  wrong  was  (1894),  1  Q.  B.  671. 
submitted  to  the  courts,  and  by  them  Regarding  the  right  of  the  court 
decided,  they  unhesitatingly  yielded  of  chancery  to  enjoin  acts  which 
to  their  decisions  The  outcome,  by  amount  to  a  crime,  the  supreme 
the  very  testimony  of  the  defend-  court  of  the  United  States  in  In  re 
ants,  attests  the  wisdom  of  the  course  Debs  (1894),  158  U.  S.  564, 15  Sup^  Ct 
pursued  by  the  government,  and  that  R  900,  said:  **  Again,  it  is  objected 
it  was  not  well  to  oppose  force  sim-  that  it  is  outside  the  jurisdiction  of 
ply  by  force,  but  to  invoke  the  juris-  a  court  of  equity  to  enjoin  the  com- 
diction  and  judgment  of  those  tribu-  mission  of  crime&  This,  as  a  general 
nals  to  whom  by  the  constitution  proposition,  is  unquestioned.  Achan- 
and  in  accordance  with  the  settled  cellor  has  no  criminal  jurisdiction, 
conviction  of  all  citizens  is  commit-  Something  more  than  the  threatened 
ted  the  determination  of  questions  of  commission  of  an  offense  against  the 
right  and  wrong  between  individu-  laws  of  the  land  is  necessary  to  call 
als,  masses  and  states.  It  must  be  into  exercise  the  injunctive  powers 
borne  in  mind  that  this  bill  was  not  of  the  court  There  must  be  some 
simply  to  enjoin  a  mob  and  mob  vio-  interferences,  actual  or  threatened, 
lenca  It  was  not  a  bill  to  command  with  property  or  rights  of  a  pecun- 
a  keeping  of  the  peace;  much  less  iary  nature;  but  when  such  interfer- 
was  its  purport  to  restrain  the  de-  ences  appear,  the  jurisdiction  of  a 
fendants  from  abandoning  whatever  court  of  equity  arises,  and  is  not  de- 
employment  they  were  engaged  in.  stroyed  by  the  fact  that  they  are 
The  right  of  any  laborer,  or  any  num-  accompanied  by  or  are  themselves 
ber  of  laborers,  to  quit  work  was  not  violations  of  the  criminal  law.  Thus^ 
challenged.  The  scope  and  purpose  in  Cranford  v.  Tyrrell  (1891),  188  N.  Y. 
of  the  bill  was  only  to  restrain  forci-  341.  28  N.  E.  R  814,  an  injunction  to 
ble  obstructions  of  the  highways  restrain  the  defendant  from  keeping 
along  which  interstate  commerce  a  house  of  ill-fame  was  sustained,  the 
travels  and  the  mails  are  carried,  court  saying,  on  page  844:  <  That  the 
And  the  facts  set  forth  at  length  are  perpetrator  of  the  nuisance  is  amen- 
only  those  facts  which  tended  to  able  to  the  provisions  and  penalties 
show  that  the  defendants  were  en-  of  the  criminal  law  is  not  an  answer 
gaged  in  such  obstructions."  to  an  action  tkgainst  him  by  a  private 
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standard.  The  destruction  of,  or  even  injury  to,  a  growing 
business  cannot  very  well  be  measured  in  damages,  since  it  is 
diflBcult,  if  not  impossible,  to  lay  down  any  rule  whereby  a  jury 
can  definitely  ascertain  the  damages  inflicted ;  the  owner  of 
the  business  himself  probably  could  not  estimate  his  loss,  and 
yet  the  loss  would  be  beyond  dispute.^ 

§  1014.  InsolTency  of  defendants, —  The  insolvency  of  the 
defendants  alone  is  not  a  suflScient  ground  for  granting  an  in- 
junction, where  there  is  a  remedy  at  law,  but  it  is  a  most  im- 
portant consideration,  and  is  usually  quite  sufficient  to  remove 
any  doubt  that  may  exist  in  the  mind  of  the  court  as  to  the 
propriety  of  issuing  the  injunction  where  it  appears  that  the 
injury  will  be  serious.* 

person  to  reoover  for  injury  bus-  the  defendant  exposes  him  also  ta 
tained,  and  for  an  injunction  against  indictment  and  punishment  in  a 
the  continued  use  of  his  premises  in  court  of  criminal  jurisdiction.  So* 
such  a  manner.'  And  in  Port  of  Mo-  here,  the  acts  of  the  defendants  may 
bile  y.  Louisville  &  Nashville  R  Ca  or  may  not  have  been  violations  of 
(1^88),  84  A1&  115,  126,  4  8.  R.  106,  is  the  criminal  law.  If  they  were,  that 
a  similar  declaration  in  these  words :  matter  is  for  inquiry  in  other  proceed- 
*  The  mere  fact  that  an  act  is  crim-  inga  The  complaint  made  against 
inal  does  not  divest  the  jurisdiction  them  in  this  is  of  disobedience  to  an 
x>i  equity  to  prevent  it  by  injunction,  order  of  a  civil  court,  made  for  the 
if  it  be  also  a  violation  of  property  protection  of  property  and  the  secu- 
rights,  and  the  party  aggrieved  has  rity  of  rights.  If  any  criminal  prose- 
no  other  adequate  remedy  for  the  cution  be  brought  against  them  for 
prevention  of  the  irreparable  injury  the  criminal  offenses  alleged  in  the 
which  will  result  from  the  failure  or  bill  of  complaint,  of  derailing  and 
inability  of  a  court  of  law  to  redress  wrecking  engines  and  trains,  assault- 
such  rights.'  The  law  is  full  of  in-  ing  and  disabling  employees  of  th^ 
stances  in  which  the  same  act  may  railroad  companies,  it  wiU  be  no  de- 
give  rise  to  a  civil  action  and  a  crim-  fense  to  such  prosecution  that  they 
inal  prosecution.  An  assault  with  disobeyed  the  orders  of  injunction 
intent  to  kill  may  be  punished  crim-  served  upon  them  and  have  been  pun- 
inally,  under  an  indictment  therefor,  ished  for  such  disobedience." 
or  will  support  a  civil  action  for  dam-  ^  See  Dudley  et  aL  v.  Hurst  (1887), 
ages,  and  the  same  is  true  of  all  other  67  Md.  44,  8  AtL  R.  901;  McClurg'a 
offenses  which  cause  injury  to  person  Appeal  (1868),  58  Pa  St.  51;  Butler 
or  property.  In  such  cases  the  juris-  v.  Burleson  (1844),  16  Vt  176;  Stew- 
diction  of  the  civil  court  is  invoked,  art's  Appeal  (1867),  56  Pa.  St  413. 
not  to  enforce  the  criminal  law  and  ^See  Brace  Bros.  v.  Evans  (1888),  8* 
punish  the  wrong-doer,  but  to  com-  Ry.  &  dJorp.  L.  Jour.  561;  Heilman  v* 
pensate  the  injured  party  for  the  Union  Canal  CJa  (1860),  87  Pa.  St.  100; 
damages  which  he  or  his  property  Kirkpatrick  v.  McDonald  (1849),  11 
has  suffered,  and  it  is  no  defense  to  P&  St.  887;  Gillis  y.  Hall,  2  Brews» 
the  civil  action  that  the  same  act  by  842. 
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§  1015.  Preliminary  or  interlocdtory  inl auctions. —  In- 
junctions are  divided  into  — 

1.  Preliminary  or  interlocutory;  and 

2.  Perpetual. 

The  preliminary  or  interlocutory  injunction  is  usually  granted 
upon  the  filing  of  the  bill,  and  frequently  without  notice  to  the 
other  side,  and  continues  in  force  until  it  is  dissolved  or  modi- 
fied by  order  of  the  court;  this  motion  to  modify  or  dissolve 
a  preliminary  injunction  may  be  made  immediately  upon  the 
face  of  the .  bill,  or  upon  aflBdavits  filed  with  the  motion,  or 
upon  the  filing  of  the  answer,  and  it  may  be  renewed  at  any 
time  during  the  pendency  of  the  case,  whenever  the  party  en- 
joined feels  that  he  is  entitled  to  modification  or  dissolution. 
An  interlocutory  injunction  may  also  be  granted  at  any  time 
•during  the  pendency  of  the  proceedings  whenever  the  circum- 
stances are  such  as  to  entitle  the  party  moving  therefor  to  a 
restraining  order. 

The  granting  of  an  interlocutory  or  preliminary  injunction 
rests  in  the  sound  discretion  of  the  court,  and  it  is  seldom  that 
this  discretion  can  be  reviewed.^ 

A  perpetual  injunction  is. granted  at  the  final  hearing  and 
upon  the  merits,  and  is  a  part  of  the  final  decree.  The  grant- 
ing of  a  perpetual  injunction  may  always  be  reviewed  by  an 
appeal  which  brings  before  the  reviewing  tribunal  the  entire 
case. 

The  object  of  an  interlocutory  injunction  is  simply  to  pro- 
tect the  parties  and  property  in  their  then  condition;  it  re- 
strains further  wrong-doing  and  additional  injury.  "  It  cannot 
bo  used  for  the  purpose  of  taking  property  out  of  the  posses- 
sion of  one  party  and  putting  it  into  the  possession  of  an- 
other; nor  does  it  go  to  the  extent  of  ordering  defendant 
to  undo  what  he  has  already  done,  since  it  might  thereby  be 
productive  of  as  much  injury  to  defendant  as  that  of  which  the 
party  aggrieved  complains.  The  jurisdiction,  therefore,  being 
exercised  to  prevent  further  continuance  of  injurious  acts,  rather 
than  to  undo  what  has  already  been  done,  on  an  interlocutory 
application  for  an  injunction  courts  of  equity  will  only  act 

1  Many  states,  however,  provide  by    appeals  are  allowed  from  orders  dis- 
statute  for  appeals  from  interlocu-    solving  interlocutory  injunctions, 
tory  injunctions,  and  in  some  states 


f  §  1016,  1017.]  INJUNCTION.  1163 

prospectively,  and  will  interpose  only  such  restraint  as  may 
suffice  to  stop  the  mischief  complained  of  and  preserve  matters 
i?i  statu  quo^'^  * 

§  1016.  An  interlocutory  injunction  reaches  all  who  are  par- 
ties to  the  proceedings,  whether  they  have  been  served  with 
subpoena  or  not,  and  whether  they  have  appeared  or  not,  and 
it  binds  all  who  have  notice  of  the  injunction,  whether  they 
are  parties  to  the  proceedings  or  not.  If  they  are  not  parties 
to  the  suit  and  they  aid  or  abet  those  who  are  parties,  and  the 
injunction  is  violated,  they  are  in  contempt  of  court.* 

§  1017.  Mandatory  injunctions. —  Where  railroad  compa- 
nies refuse  to  interchange  freight  with  another  railroad  com- 
pany, giving  as  an  excuse  therefor  that  their  engineers  refuse 
to  handle  the  freight  of  the  other  company^ on  account  of  labor 
troubles,  a  mandatory  injunction  may  issue  to  compel  the  roads 
to  fulfill  their  functions  as  common  carriers  of  interstate 
freight.' 

1  High  on  Injunctions,  sea  4.  digate  (1809),  10  Vea  193;  Hervey  v. 

2  American  Steel  &  Wire  Co.  V.  Wire  Smith  (1855),  1  Kay  &  J.  893;  Beadel 
Drawers*  and  Die  Makers'  Unions  et  ▼.  Perry  (1866),  L.  R.  8  Eq.  465;  Lon- 
al  (1898),  90  Fed.  R.  59a  See  also  don  &  N.  W.  Ry.  Ca  v.  LAncashire 
In  re  Lennon  (1897),  166  U.  S.  548, 554,  &  Y.  Ry.  Ck).  (1867X  L.  R.  4  Eq.  174; 
17  Sup  Ct  R  658;  Id.,  12  C.  C.  A.  134,  Whitecar  v.  Michenor  (1883),  37  N.  J. 
«4  Fed.  R.  820, 323;  Toledo,  A.  A.  &  N.  Eq.  6;  Broome  v.  Telephone  Ca  (1887), 
M.  Ry.  Ca  v.  Pennsylvania  Co.  (1893),  42  N.  J.  Eq.  141,  7  AtL  R  851. 

64  Fed.  R  746,  750.  "Now,  the  normal  condition — the 
s  Toledo,  A.  A.  &  N.  M.  Ry.  Co.  v.  status  quo  —  between  connecting 
Pennsylvania  Ca  (1893),  54  Fed.  R  common  carriers  under  the  inter- 
730.  state  commerce  law  is  a  continuous 
"  The  office  of  a  preliminary  in-  passage  of  freight  backward  and  for- 
junction  is  to  preserve  the  status  quo  ward  between  them,  which  each  car- 
until,  upon  final  hearing,  the  court  rier  has  a  right  t<5  enjoy  without  in- 
may  grant  full  relief.  Generally  this  terruption,  exactly  as  riparian  own- 
can  be  accomplished  by  an  injuno-  ers  have  a  right  to  the  continuous 
tion  prohibitory  in  form,  but  it  some-  flow  of  the  stream  without  obstruc- 
times  happens  that  the  status  quo  tion.  Since  Lord  Thurlow's  time  the 
is  a  condition  not  of  rest,  but  of  ao-  preliminary  mandatory  injunction 
tion,  and  the  condition  of  rest  is  ex-  has  been  used  to  remove  obstruc- 
actly  what  will  Inflict  the  irrepa-  tions  and  keep  clear  the  stream, 
rableinjuryupon  complainant  which  Robinson  v.  Lord  Byron  (1785),  1 
he  appeals  to  a  court  of  equity  to  Brown  Ch.  588;  Lane  v.  Newdigate 
protect  him  from.  In  such  a  case  (1804),  10  Ves.  192.  So  an  obstruction 
courts  of  equity  issue  mandatory  to  the  flow  of  interstate  freight  must 
writs  before  the  case  is  heard  on  its  be  preliminarily  enjoined,  even 
merits.  Robinson  v.  Lord  Byron  though  it  requires  a  mandatory  in- 
(1785),  1  Brown  Ch.  588;  Lane  v.  New-  junction.    The  guaifi-publio  nature 


1164  BEMEDIE8.  [§  1018* 

§  1018.  A  mandatory  injunction  against  a  corporation  should 
run  against  the  officers,  agents,  representatives  and  employees 
of  the  company.^  "  This  form  of  injunction  against  a  corpora- 
tion is  generally  necessary  in  order  to  enable  the  court  to  en- 
force its  writ.  A  corporation  acts  only  through  its  officers  and 
employees,  and  it  is  through  them  only  that  its  action  can  be 
restrained  or  compelled.  While  doing  the  work  of  the  com- 
pany the  employee  is  the  company,  and,  having  notice  of  a  man- 
date from  a  court  of  competent  jurisdiction  as  to  how  that 
work  must  be  done,  he  must  in  his  work  obev  the  mandate. 
Especially  is  this  true  with  respect  to  employees  of  common- 
carrier  corporations  subject  to  the  interstate  commerce  law. 
They  are  fully  identified  with  their  employer  in  the  discharge 
of  its  public  functions.  When  doing  the  work  of  the  corpo- 
ration they  are  made  criminally  liable  for  disobeying  the  com- 
mands of  the  law  to  the  corporation.  Nor  is  it  an  objection 
to  granting  complainant  this  equitable  relief  directly  against 
the  servants  of  defendant  companies  that  the  latter  will  be 
bound,  under  the  mandate  of  the  court,  to  discharge  servants 
refusing  to  obey  the  law  and  the  order  of  the  court.  The  com- 
plainant is  not  required  to  await  this  action  on  the  part  of  the 

of  the  duty  to  be  performed  by  the  of  the  legal  remedy  which  justifies 

common  carriers  and  the  irreparable  equitable  intervention  by  injunction 

character  of  the  injury  likely  to  re-  is  only  the  inadequacy  of  a  recovery 

suit  are  ample  grounds  for  this.  The  in  damages  by  action  at  law.   Attor- 

interstate  commerce  law  recognizes  ney  General  v.  Mid.  Kent  Ry.  Ckx,  L. 

the  necessity  for  such  a  remedy,  for  R.  8  Ch.  App.  100."    Toledo,  A.  A.  & 

in  summary  equity  proceedings  at  N.  M.  Ry.  CJa  v.  Pennsylvania  Ca, 

the  instance  of  the  interstate  com-  supra, 

merce  commission,  provided  by  sec-  See  also  C,  R  &  Q.  Ry.  Ca  v.  Bur- 

_tion  16,  as  amended  m  1889,  express  lington,  C.  R  &  N.  R.  Ca  (1888),  34 

power  to  issue  injunctions,  manda-  Fed.  R  481;  and  in  this  connection 

tory  or  otherwise,  to  prevent  viola-  see  Chicago   &  A.  Ry.  Ca  v.  New 

tions  of  the  orders  of  the  oommis-  York,  L.  K  &  W.  Ry.  Ca  (1885),  24 

sion,  is  given  to  circuit  courts.    In  Fed.  R.  516;  Wolverhampton  &  W. 

addition  to  that,  a  remedy  by  man-  Ry.  Ca  v.  London  &  N.  W.  Ry.  Ca 

damns  in  the  district  and    circuit  (1873),  L.  R.  16  Eq.  483;  Denver  & 

courts  is  given  to  an  interested  per-  N.  O.  R  Ca  v.  Atchison,  T.  &  S.  F. 

son  to  compel  compliance  by  the  R  Ca  (1883),  15  Fed.  R  650;  Scofield 

common  carrier  with  the  provisions  v.  L.  S.  &  M.  S.  Ry.  Ca  (1885),  43  Ohio 

of  the  act   As  this  latter  proceeding  St  671,  3  N.  R  R  907. 

is  denominated  'cumulative*  in  the  *  Toledo,  A.  A.  &  N.  M.  Ry.  Co.  v. 

statute,  it  does  not  prevent  the  rem-  Pennsylvania  Co.  (1893),  54  Fed.  R 

edy  by  injunction,  nor  would  it,  in  730. 
any  event,  because  the  inadequacy 
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defendant  companies,  or  to  suffer  the  delay  which  a  refusal  by 
the  servants  may  entail.  Such  a  refusal  will  be  no  defense  to 
the  defendant  companies/  but  this  is  far  from  saying  that  the 
court  may  not,  in  complainants  interest,  direct  its  process  at 
once  against  all  assuming  to  act  for  defendant  companies  in 
their  business.  Nor  is  the  mandatory  injunction  against  the 
engineers  an  enforced  specific  performance  of  personal  service. 
It  is  only  an  order  restraining  them,  if  they  assume  to  do  the 
work  of  the  defendant  companies,  from  doing  it  in  a  way  which 
will  violate  not  only  the  rights  of  the  complainant,  but  also 
the  order  of  the  court  made  against  their  employers  to  pre- 
serve those  rights."  * 

§  1019.  A  court  of  chancery,  however,  will  not  compel,  by 
mandatory  injunction,  employees  to  continue  in  service  of  an 
employer,  even  though  by  leaving  they  might  inflict  such  an 
injury  as  to  subject  them  to  damage,  and  even  to  criminal  pro- 
ceedings.* 

§  1020.  A  mandatory  injunction  may  issue  restraining  the 
chief  of  a  labor  organization  from  continuing  in  force  any 
order  he  may  have  issued  in  conflict  with  previous  orders  of 
the  court.* 

§•1031.  Interference  with  interstate  commerce  and  the 
United  States  mails. —  The  relation  of  the  federal  government 
to  interstate  commerce  and  the  transportation  of  the  mails  is 
that  of  direct  supervision,  control  and  management,  and  the  en- 
tire strength  of  the  nation  may  be  used  to  enforce,  in  any  part 
of  the  land,  free  and  unobstructed  interstate  commerce  and 
transportation  of  the  mails;  and  if  the  emergency  arises,  the 

1  Chicago,  R  &  Q.  Rj.  Ca  v.  Bur-  attention  on  the  part  of  the  employee 
lington,  C.  R  &  N.  Ry.  Ckx  (1888),  34  wiU  secure  a  proper  discharge  of  his 
Fed.  R  481.  responsible  duties;  and  it  would  even 

2  From  opinion  of  Judge  T&ft  in  seem  to  be  against  public  policy  to  ex- 
Toledo,  A.  A.  &  N.  M.  Ry.  Ca  v.  Penn-  pose  the  lives  of  the  traveling  publio 
sylvania  Ca  (1898),  54  Fed.  R.  780.  and  the  property  of  the  shipping  pub- 

*  Toledo,  A.  A.  &  N.  M.  Ry.  Ca  v.  lie  to  the  danger  which  might  arise 

Pennsylvania  CJo.  (1893),  54  Fed.  R.  from  the  enforced  and  unwilling  per- 

730.     "The   reason   is   obvioua    It  formance  of  so  delicate  a  service." 

would  be  impracticable  to  enforce  See  also  Arthur  et  aL  v.  Oakes  et  al. 

the  relation  of  master  and  servant  (1894),  63  Fed.  R  810. 

against   the   will  of  either.    Espe-  ^  Toledo,  A  A  &  N.  M.  Ry.  Ca  v. 

cially  is  this  true  in  the  case  of  rail-  Pennsylvania  Ca  (1893),  64  Fed.  R 

way  engineers,  where  nothing  but  730i 
the  most  painstaking  and  devoted 
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army  of  the  nation  and  all  the  militia  are  at  the  service  of  the 
government  to  compel  obedience  to  its  laws.  But  the  army  is 
not  the  only  instrument  by  which  the  rights  of  the  public  are 
enforced;  a  court  of  chancery  may  be  appealed  to  and  an 
injunction  may  issue  to  restrain  parties  from  in  any  man- 
ner interfering  with  interstate  commerce  or  the  transporta- 
tion of  the  mails.^  "Every  government,  intrusted,  by  the 
very  terms  of  its  being,  with  powers  and  duties  to  be  exer- 
cised and  discharged  for  the  general  welfare,  has  a  right  to 
apply  to  its  own  courts  for  any  proper  assistance  in  the  exer- 
cise of  the  one  and  the  discharge  of  the  other,  and  it  is  no 
sufficient  answer  to  its  appeal  to  one  of  those  courts  that  it 
has  no  pecuniary  interest  in  the  matter.  The  obligations 
which  it  is  under  to  promote  the  interest  of  all,  and  to  prevent 
the  wrong-doing  of  one  resulting  in  injury  to  the  general  wel- 
fare, is  often  of  itself  sufficient  to  give  it  standing  in  court. 
This  proposition  in  some  of  its  relations  has  heretofore  re- 
ceived the  sanction  of  this  court."  * 

1  In  re  Debs  (1894),  158  U.  S.  564, 15  power  to  regulate  interstate  com- 
Sup.  Ct  R.  900.  merce,  lias  by  express  statute  as- 

2  From  the  opinion  of  the  oourt  in  sumed  jurisdiction  over  such  coni- 
In  re  Debs,  on  p.  584  Continuing,  merce  when  carried  upon  railroads, 
the  supreme  court  said:  "Itisobvi-  It  is  charged,  therefore,  with  the 
ous  from  these  decisions  that  while  duty  of  keeping  those  highways  of 
it  is  not  the  province  of  the  govern-  interstate  commerce  free  from  ob- 
ment  to  interfere  in  any  matter  of  struction,  for  it  has  always  been  rec- 
private  controversy  between  indi-  ognized  as  one  of  the  powers  and 
viduals,  or  to  use  its  great  powers  to  duties  of  a  government  to  remove  ob- 
enforce  the  rights  of  one  against  an-  structions  from  the  highways  under 
other,  yet,  whenever  the  wrongs  its  control"  And  continuing,  on 
complained  of  are  such  as  affect  the  page  591  the  court  said:  "It  is  said 
public  at  large,  and  are  in  respect  of  that  seldom  have  the  courts  assumed 
matters  which  by  the  constitution  jurisdiction  to  restrain  by  injunc- 
are  intrusted  to  the  care  of  the  na-  tion  in 'suits  brought  by  the  govern- 
tion,  and  concerning  which  the  na-  ment,  either  state  or  national,  ob- 
tion  owes  the  duty  to  all  the  citizens  structions  to  highways,  either  artifi- 
of  securing  to  them  their  common  cial  or  natural  This  is  undoubtedly 
rights,  then  the  mere  fact  that  the  true,  but  the  reason  is  that  the  ne- 
government  has  no  pecuniary  inter-  cessity  for  such  interference  has  only 
est  in  the  controversy  is  not  suffi-  been  occasional  Ordinarily  the  local 
cient  to  exclude  it  from  the  courts,  authorities  have  taken  full  control 
or  prevent  it  from  taking  measures  over  the  matter,  and  by  indictment 
therein  to  fully  discharge  those  con-  for  misdemeanor,  or  in  some  kindred 
stitutional  duties.  The  national  gov-  way,  have  secured  the  removal  of 
ernmeut,  given  by  the  constitution  the  obstruction  and  the  cessation  of 
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§  1022.  Summing  up  the  powers  of  the  government  in  this^ 
connection,  the  supreme  court  of  the  United  States  said :  ^  "  We 
have  given  to  this  case  the  most  careful  and  anxious  attention, 
for  we  realize  that  it  touches  closely  questions  of  supreme  im- 
portance to  the  people  of  this  country.  Summing  up  our  con- 
clusions, we  hold  that  the  government  of  the  United  States  is 
one  having  jurisdiction  over  every  foot  of  soil  within  its  terri- 
tory, and  acting  directly  upon  each  citizen;  that  while  it  is  a 
government  of  enumerated  powers,  it  has  within  the  limits  of 
those  powers  all  the  attributes  of  sovereignty;  that  to  it  is  com- 
mitted power  over  interstate  commerce  and  the  transmission 
of  the  mail ;  that  the  powers  thus  conferred  upon  the  national 
government  are  not  dormant,  but  have  been  assumed  and  put 
into  practical  exercise  by  the  legislation  of  congress;  that  in 
the  exercise  of  those  powers  it  is  competent  for  the  nation  to 
remove  all  obstructions  upon  highways,  natural  or  artificial, 
to  the  passage  of  interstate  commerce  or  the  carrying  of  the 

the  nuisance.    As  said  in  Attorney-  from  distinct  from  that  of  the  public. 

General  v.  Brown,  24  N.  J.  Eq.  (9  C.  and  they  wiU  only  do  so  where  there^ 

E.  Green),  89, 91 :  *The  jurisdiction  of  appears  to  be  a  necessity  for  their 

courts  of  equity  to  redress  the  griev-  interference.    Rowe  v.  The  Granite 

ance  of  pubUc  nuisances  by  injunc-  Bridge  Ck>rporation  (1838),  21  Pick, 

tion  is  undoubted  and  clearly  estab-  844,  347;  Morris  &  Essex  R.  Co.  v. 

lished;  but  it  is  well  settled  that,  as  Prudden,  supra.    The  jurisdiction  of 

a  general  nile,  equity  will  not  inter-  the  court  of  chancery  with  regard 

fere,  where  the  object  sought  can  be  to  public  nuisances  is  founded  on  the 

as  well  attained  in  the  ordinary  tri-  irreparable  damage  to  individuals, 

bunala      Attorney-General  v.  New  or  the  great  public  injury  which  is- 

Jersey  R.  Ca  (1834),  2  Green  Ch.  (17  likely  to  ensua    8  DanieU's  Ch.  Pr. 

N.  J.  Eq.)  136;  Water  Com'rs  of  Jer-  (3d  ed.,  Perkins'),  1740.'    Indeed,  it 

sey  City  v.  Mayor,  etc.  of  City  of  may  be  affirmed  that  in  no  well-con- 

Hudson  (1861),  2  Beas.  (13  N.  J.  Eq.)  sidered  case  has  the  power  of  a  court 

420,  426;  Attorney-General   v.  Hei-  of  equity  to  interfere  by  injunction 

shon  (1867),  3  C.  R  Green  (18  N.  J.  in  cases  of  public  nuisance  been  de- 

Eq.),  410;  Morris  &  Essex  R  Co.  v.  nied,  the  only  denial  ever  being  that 

Prudden  (1869),  5  C.  E.  Green  (20  N.  of  a  necessity  for  the  exercise  of  that 

J.  Eq.),  530,  532;    High  on  Injunc-  jurisdiction  under  the  circumstances 

tions,  p.  521.    And  because  the  rem-  of  the  partic^ilar  casa    Story's  Eq. 

edy  by  indictment  is  so  efficacious,  Jur.,  g§  921,  923,  924;  Pomeroy's  Eq. 

courts  of  equity  entertain  jurisdic-  Jur.,  §  1349;  High  on  Injunctions,, 

tion  in  such  cases  with  great  reluc-  g§  745  and  1554;  2  Daniell's  Ch.  Pr» 

tance,  whether  their  intervention  is  &  Pr.  (4th  ed.),  p.  1636." 
invoked  at  the  instance  of  the  attor-       ^  In  re  Debs  (1894),  158  U.  S.  564^  at 

ney-general,  or  of  a  private  individ-  p.  599, 15  Sup.  Ct.  R.  900. 
ual  who  suffers  some  injury  there- 


1168  BEMEDIES.  [§  1023. 

mail;  that  while  it  may  be  competent  for  the  government 
(through  the  executive  branch  and  in  the  use  of  the  entire 
executive  power  of  the  nation)  to  forcibly  remove  all  such  ob- 
structions, it  is  equally  within  its  competency  to  appeal  to  the 
civil  courts  for  an  inquiry  and  determination  as  to  the  exist- 
ence and  character  of  any  alleged  obstructions,  and  if  such"  are 
found  to  exist,  or  threaten  to  occur,  to  invoke  the  powers  of 
those  courts  to  remove  or  restrain  such  obstructions;  that  the 
jurisdiction  of  courts  to  interfere  in  such  matters  by  injunction 
is  one  recognized  from  ancient  times  and  by  indubitable  author- 
ity ;  that  such  jurisdiction  is  not  ousted  by  the  fact  that  the 
obstructions  are  accompanied  by  or  consist  of  acts  in  them- 
selves violations  of  the  criminal  law;  that  the  proceeding  by 
injunction  is  of  a  civil  character,  and  may  be  enforced  by  pro- 
ceedings in  contempt;  that  such  proceedings  are  not  in  execu- 
tion of  the  criminal  laws  of  the  land ;  that  the  penalty  for  a 
violation  of  injunction  is  no  substitute  for  and  no  defense  to  a 
prosecution  for  any  criminal  offenses  committed  in  the  course 
of  such  violation;  that  the  complaint  filed  in  this  case  clearly 
showed  an  existing  obstruction  of  artificial  highways  for  the 
passage  of  interstate  commerce  and  the  transmission  of  the 
mail  —  an  obstruction  not  only  temporarily  existing,  but  threat- 
ening to  continue;  that  under  such  complaint  the  circuit  court 
had  power  to  issue  its  process  of  injunction;  that  it  having 
been  issued  and  served  on  these  defendants,  the  circuit  court 
had  authority  to  inquire  whether  its  orders  had  been  disobeyed, 
and  when  it  found  that  they  had  been,  then  proceed  under  sec- 
tion 725,  Revised  Statutes,  which  grants  power  '  to  punish,  by 
fine  or  imprisonment,  .  .  .  disobedience,  .  .  *  by  any 
party  .  .  or  other  person,  to  any  lawful  writ,  process, 
order,  rule,  decree  or  command,'  and  enter  the  order  of  pun- 
ishment complained  of;  and  fi.nally,  that,  the  circuit  court  hav- 
ing full  jurisdiction  in  the  premises,  its  finding  of  the  fact  of 
disobedience  is  not  open  to  review  on  Kahem  corpus  in  this  or 
any  other  court."  ^ 

§  1023.  Jurisdiction. — Wherever  interstate  commerce 

is  affected,  or  the  United  States  mails,  the  federal  courts  have 

1  Citing  Ex  parte  Watkins  (1830),  8  9  Sup.  Ct  R.  77;  In  re  Swan  (1893), 

Pet  193;  Ex  parte  Yarbrough  (1884 \  150  U.  &  637,   14  Sup.  Ct  R  225; 

110  U.  a  651,  4  Sup.  Ct  R,  152;  Ex  United  States  v.  Pridgeon  (1894),  153 

parte  Terry  (1888),  128  U.  S.  289,  305,  U.  a  48, 14  Sup.  Ct  R  746. 
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jurisdiction  on  account  of  the  subject-matter,  and  without  re- 
gard to  the  citizenship  of  the  parties,  and  an  injunction  will 
issue  to  restrain  the  chief  executive  of  an  organization  of  loco- 
motive engineers  from  issuing  or  continuing  in  force  any  rule 
or  order  of  the  association  which  requires  employees  of  railroad 
companies  to  refuse  to  handle  freight  in  course  of  transporta- 
tion from  one  state  to  another.^ 

§  1024.  Interference  with  trade  and  business. —  It  is  well 
settled  that  every  person  has  the  right  to  carry  on  his  lawful 
business  according  to  his  own  discretion,  and  to  employ  therein 
such  persons  of  lawful  age  as  he  may  select.^  Any  interference 
with  this  right  is  reprehensible  in  the  highest  degree  and  ren- 
ders the  guilty  party  liable  to  all  damages  sustained  by  the  per- 
son injured;  the  courts  not  only  award  damages,  but  courts  of 
equity  will  intervene  to  restrain  a  continuing  wrong  or  prevent 
a  threatened  injury;  and  wherever  a  man's  trade  or  business  is 
affected  or  threatened,  the  interlocutory  injunction  is  frequently 
the  only  remedy  the  injured  party  has  to  avert  the  threatened 
damage.  Any  delay  might  be  so  disastrous  to  the  business  that 
compensation  would  be  impossible.  As  a  rule  the  inconven- 
ience that  may  result  to  the  parties  enjoined  from  being  com- 
pelled to  refrain  from  pursuing  the  objectionable  conduct  is 
slight  in  comparison  with  the  actual  damage  threatened  to  the 
party  complaining. 

§  1025.  In  all  controversies  growing  out  of  labor  troubles, 
wherein  parties  are  threatening  injury  to  an  established  busi- 
ness or  to  property,  the  issuance  of  an  interlocutory  injunction 
is  clearly  indicated  upon  the  following  grounds: 

1.  The  large  number  and  probable  financial  irresponsibility 
of  the  parties  inflicting  or  threatening  the  injury. 

2.  The  multiplicity  of  law-suits  which  might  be  necessary  to 
recover  all  or  any  portion  of  the  damages  occasioned. 

3.  The  very  great  loss  which  threatens  the  complainant,  and 
the  little  or  no  inconvenience  to  which  the  respondents  would 
be  subjected  if  temporarily  compelled  to  refrain  from  follow- 
ing out  their  purpose.* 

1  Toledo,  A.  A.  &  N.  M.  Ry.  Ca  v.  'In  a  comparatively  recent  English 

Pennsylvania  Co.  et  aL  (1898),  54  Fed.  case  (Lyons  et  aL  v.  V^ilkins  (1896), 

R730.  65  L.  J.  R  Ch,  Div.  601, 60a  This  case 

-  See  g  542l  was  affirmed  on  appeal  by  Lindley, 

74 
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§  1036.  Eival  manufacturers  will  be  restrained  from  sending 
circulars  to  each  other  threatening  them  with  litigation  with 
the  object  of  intimidating  them  from  dealing  with  and  buying 
the  goods  of  the  competitor.^ 

An  injunction  will  issue  to  restrain  a  combination  of  parties 
from  preventing  ship-owners  from  shipping  a  crew,  on  the 
ground  that  it  is  preventing  a  multiplicity  of  suits  at  law,  and 
for  the  further  reason  that  the  damages  for  interrupting  the 
business  are  largely  conjectural  and  not  susceptible  of  proof.^ 

AYhere  an  association  of  retail  lumber  dealers  has  a  by-law 
the  object  of  which  is  to  prevent  wholesale  dealers  from  selling 
to  retail  dealers  who  are  not  members  of  the  association,  and 
which  further  provides  that  any  member  of  the  association 
doing  business  in  a  town  wherein  a  wholesale  dealer  sells  to  a 
retail  dealer  who  is  not  a  member  of  the  association,  such  mem- 

M.  R,  Chitty,  L.  J.,  and  Vaughn  Will-  plaintiffs  give  an  undertaking  as  to 

lams,  L.  J.  (1898),  68  L.  J.  R  CIl  Div.  damages  if  the  defendants  suffer  any 

146),  the  court  of  appeals  held  that  damage.    The  defendants  in  this  case 

injunction  should  issue  against  the  are  the  officers  of  a  trade  union,  and 

maintaining  of  "  pickets "  about  a  it  seems  to  me  to  be  very  unlikely 

place  of  business,  although  only  two  indeed  that  any  possible  damage  can 

pickets  at  a  time  were  on  duty.    The  result  to  them  from  this  injunction 

court  said:  ''This  is  an  appeal  from  being  granted;  whereas,  on  the  other 

an  interlocutory  Injunction,  and  in  hand,  if  it  is  not  granted,  I  think 

all  these  cases  of  interlocutory  in-  that  very  grave  damage  indeed  may 

junctions  where  a  man's  trade  is  af-  result  to  the  plaintiffs.    Therefore,  I 

fected,  one  sees  the  enormous  impor-  feel  that,  upon  the  balance  of  con- 

tance  that  there  maybe  of  interfering  venieuce  and  inconvenience,  there  is 

at  once  before  the  action  can  be  a  prima  facte  case  of  illegality  made 

brought  on  for  trial    It  is  important^  out,  and  that  it  is  clearly  a  case  in 

because  during  the  interval,  which  which  an  interim  injunction  ought 

nuty  be  long  or  short  according  to  to  be  granted.    To  come  to  the  point, 

the  state  of  business  in  the  courts,  a  I  quite  agree  that  it  is  a  case  in 

man's  trade  might  be  absolutely  de-  which  possibly  at  the  hearing  the 

stroyed    or  ruined  by  a  course  of  evidence  may  show  a  different  state 

proceeding  which,  when  the  action  of  things.    But  that  seems  to  me  to 

comes  to  be  tried,  may  be  deter-  be  in  the  last  degree  unlikely,  be- 

mined  to  be  utterly  illegal,  and  yet  cause  the  facts  on  which  I  am  going 

nothing  can  compensate  the  man  for  to  base  my  decision  are  facts  which 

the  utter  loss  of  his  business  by  what  are  practically  not  contradicted  at 

has  been  done  in  that  interval.    I  all." 

have  no  doubt  that  it  is  a  proper  case  ^  Emack  y.  Kane  (1888),  34  Fed.  R 

for  the  court  to  stay  that  kind  of  46. 

proceeding  until  at  any  rate  the  trial  '  BlindeU  et  aL  v.  Hagan  et  al  (1893), 

of  the  action,  the  injunction  being  54  Fed.  R  40;  affirmed,  56  Fed.  R  696. 
granted  on  the  usual  terms  that  the 
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ber  shall  have  a  claim  against  the  wholesale  dealer  which  must 
be  adjusted  by  the  wholesaler  under  penalty  of  having  the 
members  of  the  association  refuse  further  patronage,  an  injunc- 
tion will  issue  on  behalf  of  a  dealer  who  is  not  a  member  of  the 
association  against  a  member  in  the  same  town  restraining  the 
latter  from  enforcing  the  penalty  against  any  wholesaler  who 
may  sell  to  the  plaintiff.^ 

The  supreme  court  of  Minnesota  reached  an  opposite  conclu- 
sion in  a  case  almost  exactly  similar.' 

§  1027.  Where  an  injunction  has  been  issued  restraining 
certain  striking  employees  and  all  others  from  interfering 
with  the  management  of  certain  mines,  and  from  intimidat- 
ing in  any  manner  the  employees  in  said  mines,  it  is  a  viola- 
tion of  the  order  of  court  for  the  defendants  together  with 
others,  over  two  hundred  strong,  to  march  in  the  early  hours 
of  the  morning,  before  daylight,  and  halt  in  front  of  the  en- 
trance to  the  mines  and  take  position  on  each  side  of  the  pub- 
lic highway  for  a  distance  of  at  least  a  quarter  of  a  mile,  at 
the  exact  place  where  employees  were  in  the  habit  of  cross- 
ing that  way  for  the  purpose  of  going  to  and  from  their  homes, 
with  the  obvious  purpose  of  intimidating  the  miners.* 

1  Jackfion  et  aL  v.  Stanfield  et  aL  That  the  marching  column  intended 

(1894),  187  Ind.  692,  86  N.  K  R  845.  to  interfere  with  the  work  at  the 

In  this  connection  see  also  Olive  etaL  mines  would  be  foolish  to  deny.    A 

V.  Van  Patten  etaL  (1894),  7  Tex.  Civ.  highway  is  a  way  over  which  the 

Appi  680,  25  S.  W.  R  42a  public  at  large  have  a  right  of  pas- 

3  See  Bohn  Mfg.  Ca  v.  HoUls  et  aL  sage.    It  is  a  road  maintained  by  the 

(1893),  64  Minn.  223,  65  N.  W.  R 1 119.  public    for    general     convenience. 

SMackally.  Ratchford  etaL  (1897),'  True,  the   strikers 'had  a  right  to 

82  Fed.  R  41.    <*The  marching  men  march  over  it  as  passengers  just  the 

seemed  to  think  that  they  could  go  same  as  all  other  citizens;  but  they 

and  come  on  and  over  the  country  had  no  right  to  make  it  a  parade 

road  as  they  pleased,  because  it  was  ground,  or  stop  on  its  sideways  at 

a  public  highway.    But  this  was  a  frequent  intervals,  and  by  the  hour, 

mistake.    The   miners   working  at  at  times  when  other  people  who  had 

Montana  had  the  same  right  to  use  the  same  right  to  its  use  were  in  the 

the  public  road  as  the  strikers  had,  habit  of  using  it  for  purposes  con« 

and  it  was  not  open  and  free  to  their  nected  with  their  daily  avocations, 

use  when  it  was  occupied  by  over  The  miners  of  the  Montana  mines, 

two  hundred  men  stationed  along  it  as  well  as  the  owners  of  that  prop- 

at  intervals  of  three  and  five  feet, —  erty,  had  the  same  right  to  use  the 

men  who,  if  not  open  enemies,  were  public  road  as  had  the  marching 

not  bosom  friends.    That  some  min-  strikers.    It  seems  to  the  court  that 

ers  passed  through  this  line  is  shown,  the  men  whose  work  is  interrupted 

That  others  feared  to  do  so  is  plain,  and  the  people  whose  property  is 
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§  1028.  Where  labor  unions  and  members  thereof  are  inter- 
fering with  the  work  of  mines  and  with  the  employees  therein 
an  injunction  will  issue  to  restrain  such  interference.^ 

damaged  by  the  improper  use  and  or  take  into  custody  the  men  who 

occupation  of  the  highway  are  the  without     authority     obstruct     the 

people  who  have  the  true  grounds  of  streets  and  public  highways.    The 

complaint  becaase  of  the  improper  marching  men  had  then    no   such 

use  of  what  in  the  early  books  of  the  right  on  the  county  road  as  they 

law  is  called  the  '  king's  highway.'  claimed." 

The  building  in  which  we  are  now  i  Coeur  D'Alene  Consolidated  & 
holding  this  court  is  located  on  the  Mining  Ca  v.  Miners'  Union  of  Ward- 
corner  of  Third  and  Pike  streets,  neretal(1892),5rFed.  R.  260.  In  this 
Clarksburg.  All  the  citizens  of  that  case  the  court  said:  ''The  important 
town  can  use  those  streets  for  pur-  question  is  whether  a  court  of  chan- 
poses  connected  with  their  businesa  eery  can  exercise  its  power  to  re- 
All  persons  properly  deporting  them-  strain  the  further  commission  of  the 
selves  c^n  pass  along  and  upon  them  acts  herein  complained  ot  The  un- 
for  all  proper  business  matters,  or  restrained  execution  of  the  designs, 
for  the  mere  purpose  of  transit;  and  which  it  would  seem  from  the  reo- 
aU  persons,  due  regard  being  had  for  ord  in  this  case  the  defendants  enter- 
the  public  interest  and  safety,  may  tain,  would  result  unfortunately, 
parade,  with  banners,  flags  and  Carried  to  their  logical  conclusion, 
bands  of  music,  along  and  over  said  the  owner  of  property  would  lose  its 
streets  at  reasonable  times  and  sea-  control  and  management  It  would 
sonable  hours,  provided  the  same  be  worked  by  such  laborers,  during 
does  not  prevent  the  reasonable  and  such  hours,  at  such  wages,  and  under 
seasonable  use  of  said  streets  by  such  regulations,  as  the  laborers 
those  entitled  to  the  same.  If  such  themselves  might  direct  Under 
use  should  close  the  business  houses  such  rule,  its  possession  would  be- 
along  said  streets,  by  preventing  em-  come  onerous.  Enterprises  employ- 
ployees  from  reaching  them,  then,  if  ing  labor  would  cease,  and,  instead 
such  parades  were  not  prevented  by  of  activity  and  plenty,  idleness  and 
the  city  authorities,  the  owners  of  want  would  follow.  Whatever  en- 
property  so  affected  would  be  en-  thusiasts  may  hope  for,  in  this 
titled  to  the  aid  of  the  courts  in  pro-  country  every  owner  of  property 
tecting  their  righta  No  one  portion  may  work  it  as  he  will,  by  whom  he 
of  the  community  has  a  right  to  pleases,  at  such  wages,  and  upon  such 
march  along  those  streets  day  after  terms  as  he  can  make;  and  every 
day,  night  after  night,  and  station  laborer  may  work  or  not,  as  he  sees 
themselves  along  them  at  intervals  fit,  for  whom,  and  at  such  wages  as, 
of  three  or  five  feet,  for  hour  after  he  pleases,  and  neither  can  dictate 
hour,  thereby  preventing  the  own-  to  the  other  how  he  shall  use  his  own, 
ers  of  property  located  thereon  from  whether  of  property,  time  or  skill, 
reaching  the  same  in  person,  or  by  Any  other  system  cannot  be  toler- 
their  clerks  or  other  employees,  for  ated.  The  association  of  laboring 
purposes  connecl^ed  with  their  regu-  men  into  organizations  for  social  en- 
lar  business.  Under  such  circum-  joyment,  mental  improvement,  for 
stances  the  police  of  the  city  would  the  protection  of  their  interests,  and 
either  move  the  column  along,  out  the  amelioration  of  their  conditions, 
of  the  way  of  the  public  business,  is  not  condemned  either  by  the  peo- 
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§  1039.  The  mere  apprehensioa  of  future  acts  of  a  wrongful 
nature  is  not  sufficient  to  warrant  the  issuance  of  a  final  injunc- 
tion. Where  the  injuries  complained  of  are  in  the  past,  and  the 
strike  is  over,  a  bill  which  prays  for  only  a  perpetual  injunction 
may  be  dismissed.* 

§  1030.  An  injunction  will  not  issue  to  restrain  the  secretary 
of  an  association  of  retail  lumber  dealers  from  notifying  the 
members  of  the  association  that  a  wholesale  dealer  or  manu- 
facturer has  made  a  sale  direct  to  customers,  in  violation  of  the 
rules  of  the  association.' 

§  1031.  "Where  there  is  no  sufficient  evidence  of  violence, 
force,  intimidation  or  coercion,  and  the  facts  simply  show  that 
the  parties  complained  of  are  persuading  workmen  still  em- 
ployed to  quit  their  employment,  and  others  about  to  accept 
employment  not  to  do  so,  and  that  the  persuasion  consisted  of 
arguments,  personal  appeals  and  inducements  by  way  of  pay- 
ment of  traveling  expenses  to  other  localities,  an  injunction 
will  not  be  granted.* 

pie  or  the  law.  On  the  contrary,  it  ^  Reynolds  et  al  v.  Everett  et  aL 
is  their  right  so  to  do,  and  they  have  (1894),  144  N.  Y.  189,  89  N.  K  R  72. 
the  sympathy  of  all  classes  in  their  ^  Bohn  Mfg.  Ca  v.  Hollis  et  aL 
efforts  to  advance  their  interests  by  (1893),  54  Minn.  223,  55  N.  W.  R.  1119. 
lawful  means.  No  one  will  view  <  Johnston  Harvester  Ckx  v.  Mein- 
with  envy  their  lawfully  acquired  hardt  et  aL  (1880),  60  How.  Pr.  168. 
successes,  their  comfortable  homes  In  this  case  the  Harvester  Oom- 
and  congenial  surroundings,  all  at-  pany  sought  an  injunction  against 
tainable  through  industry,  sobriety  the  Iron  Moulders'  Union  *'to  re- 
and  reasonable  economy.  Unfortu-  strain  them  from  interfering  with 
nately  combinations  of  labor  are  met.  the  business  of  the  plaintiff,  or  in- 
by  associations  of  employers,  each  termeddling  with  any  person  in 
trying  to  baffle  what  it  deems  the  the  employ,  or  any  one  with  whom 
aggressions  of  the  other.  It  is  to  be  the  plaintiff  is  negotiating  to  enter 
regretted  these  opposing  forces  have  into  such  employment.  The  facts 
in  late  years  gone  so  far  in  their  ef-  showed  a  combination  of  the  defend- 
forts  for  supremacy  tliat  they  now  ants  and  an  enticement  by  them  of 
operate  upon  the  principle  that  their  laborers  from  the  plaintiff's  shops, 
interests  are  antagonistia  It  is  when  and  others  who  were  about  to  enter 
these  contests  become  so  heated  that  the  employ  of  the  plaintiff,  by  means 
violationsof  the  law,  the  peace  of  the  of  arguments,  persuasion  and  per- 
community,  and  the  destruction  of  sonal  appeals,  accompanied  by  pay- 
life  an,d  property  are  threatened  that  ment  of  traveling  expenses  to  other 
the  courts  are  compelled  to  inter-  localities."  The  court  said:  ''Thei*e 
vene.  Undesirable  as  is  the  duty,  the  being  in  this  case  no  sufficient  evi- 
court  which  avoids  it  when  presented  dence  of  violence,  force,  intimidation 
would  deserve  only  contempt"  or  coercion  on  the  part  of  the  defend- 
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§  1032.  A  bill  for  an  injunction  is  not  sufficient  where  it 
charges  that  parties  combined  to  injure  complainant  and  caused 
certain  publications  in  the  newspapers,  but  does  not  state  what 
the  publications  were,  and  also  charges  that  certain  suits  were 

ants  against  the  plaintiff's  laborers,  inception  it  did  not  cover.  I  am  di&- 
the  learned  counsel  for  the  plaintiff  inclined  to  extend,  by  any  judgment 
is  forced  to  and  does  take  the  posi-  of  mine,  the  doctrine  of  recovery  for 
tion  that  a  confederation  of  Arsons  enticing  away  servants,  where,  both 
to  entice  away  workmen  or  servants  in  fact  and  theory,  the  person  enticed 
from  the  plaintiff's  employ  is  an  un-  is  a  free  agent  to  come  and  go  as  he 
lawful  act,  and  may  be  restrained  by  will,  responsible  only,  like  other  per- 
in junction.  The  facts  before  me  sons,  for  the  violation  of  his  contract 
clearly  show  a  combination  of  the  or  his  duty.  ...  It  would  seem 
defendants,  and  an  enticement  by  that  the  wisest  rule  of  political 
them  of  laborers  from  the  plaintiff's  economy  would  demand  that  there 
shops,  and  others  who  were  about  to  should  be  no  legislation  upon  this 
enter  the  employ  of  the  plaintiff,  by  subject  beyond  preserving  both  em- 
means  of  arguments,  persuasion  and  ployer  and  employed  against  violence 
personal  appeals,  accompanied  by  and  breaches  of  the  peace,  or  acts  in 
payment  of  traveling  expenses  to  the  nature  of  trespass,  which  have  a 
other  localities.  If,  therefore,  the  tendency  to  bring  about  breaches  of 
laws  of  this  state  permit  an  injunc-  the  peace.  The  fact  that  there  are 
tion  to  be  granted  for  such  a  cause,  a  vast  accumulations  of  capital  di- 
proper  case  is  made  out  for  it  upon  rected  towards  the  development  of 
this  motion.  I  assume,  without  dis-  the  resources  of  nature  and  of  trade 
cussing  it,  that  if  acts  of  this  descrip-  in  this  country,  having  all  the  advan- 
tion  are  unlawful  and  actionable  by  tages  of  aggregated  wealth,  would 
common-law  process,  that  a  bonfed-  probably,  if  not  certainly,  have  a 
eracy  or  a  joint  and  concerted  action  tendency  to  induce  laborers  also  to 
on  the  part  of  a  number,  persistent,  combine  for  their  own  protection, 
continuous  and  threatening  to  con-  Capital  would  seek  to  obtain  the 
tinue,  would  be  a  proper  subject  of  cheapest  labor,  and,  unless  restricted 
relief  in  a  court. of  equity,  and  would  by  something  more  than  the  old 
be  restrained  by  injunction."  methods  before  the  breakdown  of 
After  reviewing  certain  cases  bear-  ancient  industrial  systems,  would 
ing  upon  the  enticing  away  of  serv-  almost  inevitably  succeed  in  disturb- 
ants,  the  court  continued:  "As  is  ing  its  relationship  to  labor,  to  the 
well  known,  the  origin  of  this  kind  detriment  of  the  community.  It  is, 
of  actions  was  at  a  time  of  the  sub-  I  think,  for  such  reasons  that  trades 
stantial  enslavement  of  domestic  unions  were  organized,  and  for  such 
servants,  and  at  the  outset  it  pro-  reason  is  it,  if  at  all,  that  their  policy 
ceeded  upon  the  theory  that  such  can,  on  principles  of  political  econ- 
servant  had  not  freedom  of  action  omy,  be  recognized  and  sustained, 
which  is  conceded  to  that  class  at  The  combination  of  workingmen  un- 
the  present  day;  yet,  in  one  way  or  doubtedly  permits  of  more  prolonged 
another,  the  doctrine  has  been  ex-  contests  with  capital  than  formerly ; 
tended,  as  has  been  shown  above,  not  but  capital,  by  combination  also, 
only  in  England,  but  in  parts  of  the  threatened  to  be  stronger  than  be- 
United  States,  to  cases  which  in  its  fore.    It  is  by  combination  in  trades 
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instigated  without  describing  the  suits,  and  which  does  not  set 
forth  with  some  particularity  the  manner  in  which  the  injury 
was  inflicted.^ 

§  1033.   Obstructing  streets  and  highways. —  Injunction 
will  issue  to  restrain  members  of  labor  organizations  from  gath- 

unions  that  laborers  possess  and  exer-  he  wiU  ruin  his  own  trade.'  80  C!ontpi 

cise  some  control  over  the  wages  and  Review,  581.    Yet  that  the  contro- 

the  hours  of  labor;  and  we  have  the  versy  will  go  on  admits  of  no  doubt, 

authority  of  T.  K  Cliff-Leslie»  pro-  The  direction  of  capital  wiU  be  turned 

fessor  of  jurisprudence  and  political  by  the  resistance  of  labor,  and  labor 

economy,  Queen's  University,  for  say-  be  turned  by  the  exactions  of  capi tal, 

ing  that  *  It  would  be  nearer  the  truth  for  both,  under  a  well-recognized  law 

to  say  that  trades  unionism  tends  to  of  political  economy,  wiU  run  on  the 

prevent  disputes  with  the  employer,  lines  of  the  least  resistance.  It  is  the 

rather  than  to  make  the  common  duty  of  courts  and  of  peace  officers 

allegation  that  it  promotes  them.'  to  see  to  it  that  such  controversy 

The  fact  was  shown  in  evidence, be-  shaU  not  result  in  breaches  of  the 

fore  the  British  royal  commission  on  peace,  or  in  such  acts  as  may  tend  to 

trades  unions,  which  reported  in  1869,  breaches  of  the  peace,  and  to  hold 

that  there  had  been  fewer  disputes  alike  the  employer  and  the  employed 

with   employers,  and   greater   per-  to  the  payment  of  damages  for  any 

manence  in  the  rate  of  wages,  in  the  violation  of  contract,  and  to  responsi- 

trades  with  the  strongest  and  richest  bility  for  any  acts  which  immedi- 

and  most  extended  union&  Undoubt-  ately  and  in  a  legal  sense  affect  the 

edly  if  capitalists  and  laborers  cOold  rights  of  either.    Beyond  that  I  am 

truly  see  wherein  their  welfare  re-  not  disposed  to  go,  because  that  is  as 

spectively  lies,  it  would  be  found  far  as  the  case  presents  judicial  ques- 

that  there  was  an  interdependence  tions.    Further  than  this,  let  the  law 

between  them,  and  that  what  was  of  supply  and  demand  govern  the 

for  the  permanent  and  substantial  parties.    The  field  open  to  either  is 

good  of  either  would,  in  the  long  nm,  wide.    The  motion  for  an  injunction 

be  for  the  benefit  of  both.    But,  in  during  the  pendency  of  the  action  is 

the  language  of  Mr.  Groldwin  Smith:  denied,  with  $10  costs." 

'The  laborer  may  be  forgiven  if  be  i Francis  et  aL  v.  Flynn  (1886),  118 

fdils  fully  to  understand  that,  though  U.  S.  885,  6  Sup.  Ct  B.  114a    The 

he  receives  his  wages  from  the  hand  court  said:  *'The  whole  gist  of  the 

of  the  master,  his  real  employer  is  complaint  is  that  the  defendants  do 

the  community,  which  will  refuse,  not  treat  the  plaintiff  as  having  a 

and  cannot  possibly  be  compeUed,  to  right  to  use  his  vessel  as  a  pilot-boat, 

give  a  higher  price  for  the  product  and  have  publicly  so  stated,  and  that 

of  his  labor  than  it  can  afford ;  that  some  of  the  parties  mentioned  have 

he,  as  a  member  of  the  community  been  subjected  to  suits  for  their  acts 

and  an  employer  in  his  turn,  offers  in  piloting.    But  if  this  be  so,  the 

for  every  product  of  labor  which  he  plaintiff  has  a  full  remedy  for  liis 

purchases  the  market  price  and  no  alleged'wrongs  in  the  courts  of  law. 

more;  and  that  if  he  persists  in  act-  They  furnish  no  ground  for  the  in- 

ing  on  the  opposite  principle  where  terposition  of  a  court  of  equity.    If 

his  own  work  is  concerned,  instead  the  plaintiff  has  a  right  to  pilot  ve»- 

of  enforcing  an  exceptional  privilege  sels  with  his  boat  through  the  pass 
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ering  in  large  numbers  about  the  works  of  a  corporation  for 
the  purpose  of  intimidating  workmen  seeking  employment.* 
And  discharged  employees  will  be  restrained  by  injunction 
from  gathering  about  their  former  place  of  work  and  from  fol- 
lowing workmen  who  have  taken  their  places  to  their  board- 
ing-houses and  interfering  with  them  by  threats,  menaces,  ridi- 
cule, etc.* 

Both  owners  of  premises  and  striking  employees  have  the 
right  to  the  use  of  the  streets,  but  neither  side  must  trespass 
upon  the  rights  of  the  other  side;  it  is  just  as  much  a  nuisance 
to  block  up  the  streets  and  impair  the  right  of  parties  entitled 
to  the  use  of  the  same  by  the  continual  presence  of  bodies  of 
men  to  obstruct  ingress  and  egress  as  it  would  be  to  build  bar- 
ricades ;  and  where  the  obstruction  affects  the  particular  prem- 
ises, it  is  such  a  direct  nuisance  as  may  be  abated  by  injunc- 
tion.' 

§  1034.  The  owner  or  occupant  of  a  house,  store,  mill  or 
factory,  or  any  building  or  piece  of  property  legitimately  oc- 
cupied and  used  by  him,  has  a  right  of  property  in  the  streets 
adjacent  thereto  and  used  as  approaches  to  his  premises.  He 
has  the  right  of  free  and  interrupted  ingress  and  egress,  and  all 

and  is  wrongfully  interfered  with  by  Murray  et  aL  (1897),  80  Fed,  R  811; 
the  defendants  or  others,  he  can  pros-  Barr  v.  Trades  Council,  53  N.  J.  Eq. 
ecute  them  for  the  wrong.  If  his  101,  30  AtL  R  881.  In  this  case  the 
vessel  is  arrested  in  its  passage,  with-  coui*t  shrewdly  remarked:  "The  de- 
out  lawful  warrant,  he  can  bring  the  f endants  claim,  and  they  are  entitled 
defendants  before  the  courts  to  an-  to  be  credited  with  being  sincere  in 
swer  for  their  conduct.  If  his  pilots  the  contention,  that  they  believe  they 
are  duly  licensed,  and  they  are  hin-  have,  in  aU  matters  complained  of, 
dered  or  prevented  from  the  exercise  acted  strictly  within  the  lines  of  their 
of  their  business,  both  he  and  they  legal  right&  This  position  justifies  us 
have  the  same  means  of  redress  in  assuming  that,  if  they  had  not  be- 
which  are  afforded  to  every  citizen  lieved  so,  and  had  not  been  satisfied 
whose  rights  are  invaded  and  ob-  they  were  correct  in  law,  the  acts 
structed.  If  the  publications  in  the  chaUenged  would  not  have  been  corn- 
newspapers  are  false  and  injurious,  mitted,  and,  if  now  convinced  they 
he  can  prosecute  the  publishers  for  are  wrong,  wiU  not  again  be  at- 
libel.    If  a  court  of  equity  could  in-  tempted. *' 

terfereand  use  its  remedy  of  injunc-  *  Murdoch,  Kerr  &  Ca  v.  Walker 

tion  in  such  cases,  it  would  draw  to  et  aL  (1893),  152  Pa.  St  595, 25  Atl  B. 

itself  the  greater  part  of  the  litiga-  492. 

tion  properly  belonging  to  courts  of  '  American  Steel  &  Wire  Ca  v. 

law."  Wire  Drawers'  &  Die  Makers'  Unions 

1  Ck)nsolidated  Steel  &  Wire  Ca  v.  (1898),  90  Fed.  R  60a 
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parties  asing  the  streets  must  use  them  subject  to  this  right  of 
the  abutting  property  owner.  Any  one  who  violates  this  right 
of  the  property  owner  to  the  use  of  the  streets  that  are  appur- 
tenant to  his  property  by  interfering  with  or  impairing  in  any 
manner  his  free  ingress  and  egress  is  liable  for  all  damages 
occasioned  by  such  interference,  and  the  property  owner  may 
also  abate  such  interference  as  a  private  nuisance  by  injunction.^ 

It  is  as  much  a  nuisance  to  block  up  the  street  and  impair 
the  right  of  the  property  owner  to  ingress  and  egress  by  the 
continual  presence  of  bodies  of  men  as  it  would  be  to  build 
barricades  and  embankments  in  the  street.^ 

This  right  of  the  abutting  property  owner  to  an  unobstructed 
access  to  his  property  over  the  streets  and  highways  is  not 
inconsistent  with  the  right  of  striking  employees  to  use  the 
same  streets  and  highwaj^s  for  the  lawful  conduct  and  the 
maintenance  of  their  strike  by  intercepting  any  one  going  to 
work  for  the  parties,  and  peaceful  persuasion  or  argument 
against  such  parties  taking  the  places  of  the  striking  employees.* 

It  is  the  right  of  every  workingman  to  pass  freely  through 
the  streets  and  highways  to  the  place  of  his  employment.  This 
right  is  guarantied  by  the  law  of  every  free  country,  wher- 
ever the  right  to  work  as  one  pleases  and  to  contract  for  labor 
as  one  chooses  is  permitted  by  law ;  it  is  a  part  of  the  liberty 
which  every  man  enjoys  in  this  country  as  his  birthright.* 

§  1035.  Combinations  of  employees. —  Employees  may  com- 
bine together  for  their  own  advancement,  and  they  may 
persuade  their  fellow- workmen  to  quit  the  service  of  their  em- 
ployers, provided  no  coercion  or  intimidation  is  attempted,  and 

1  American  Steel  &  Wire  Ca  v.  Wire  Drawers*,  eta  Unions  (1898),  90 
Wire  Drawers',  etc.  Unions  (1898),  90  Fed  R.  608,  supra. 
Fed.  R.  608.  And  generally  in  sup-  '  American  Steel  &  Wire  Ca  v 
port  of  this  proposition  see  In  re  Wire  Drawers*,  eta  Unions,  supra. 
Debs  (1894),  158  U.  S.  564. 587, 15  Sup.  *  American  Steel  &  Wire  Ca  v. 
Ct  R  900;  Griffing  v.  Gibb  (1862),  2  Wire  Drawers*,  eta  Unions  (1898),  90 
Black,  519;  Misa  &  Ma  R.  R.  Co.  v.  Fed.  R  60a  In  his  able  and  exhaust- 
Ward  (1862),  id.  4a5;  Hart  v.  Buck-  ive  opinion  in  the  Debs  Case  (1894^, 
ner  (1892),  5  C.  C.  A  1, 54  Fed.  R  925;  64  Fed  R  724  Judge  Woods  reviewed 
Story,  Eq.  Jur.  (13th  ed.),  §§  920-924,  the  )X)\ver  of  a  court  of  "uquity  to  re- 
and  note  a,  §g  926a,  927,  and  note  2,  cit-  strain  public  nuisances  on  bill  or  in- 
ingoases,  §^928, 924;  Daniell,Ch.Praa  formation  filed  in  behalf  of  the  peo- 
(5th  ed.),  ^§  1635-1639,  and  notes  8, 4;  pie,  ani  discussed  the  application  of 
Cooley,  Torts  (2d  ed.),  §§  732-786.  the   authorities  to  interstate   com- 

s  American  Steel  &  Wire  Ca  v.  merce. 
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a  court  of  equity  will  not  restrain  such  combination,  nor  will 
it  restrain  employees  from  persuading  by  lawful  means  fellow- 
employees  to  quit  the  service.^ 

1  Rogers  et  aL  v.  Evarts  et  aL  (1891X  admitted  sufficient  to  raise  this  ques- 
17  N.  Y.  Supp.  204    In  this  case  the  tion,  and  this  question  alone  has  been 
court  said:  "  The  tendency  of  modern  here  decided.    There  may  be  cases^ 
thought  and  judicial  decision  is  to  however,  where  persuasion  and  en- 
the  enlargement  of  the  right  of  com-  treaty  are  not  lawful  instruments  to 
bination  whether  of  capital  or  of  effect  the  purposes  of  a  strike.    Even 
labor.    All  restriction  has  not  been  persuasion  and  entreaty  may  be  used 
removed;  but  I  am  not  willing  to  in  such  a  manner,  with  such  per- 
hold  that  the  combination  which  ap-  sistency,and  with  such  environments 
pears  in  this  case,  in  itself,  and  apart  as  to  constitute  intimidation.    Their 
from  the  methods  iised,  is  within  the  use  then  becomes  a  violation  of  law. 
condemnation  of  the  law  as  it  is  now  In  Wright  on  Criminal  Conspiracies^ 
interpreted  by  our  courts.    Irrespect-  at  page  89,  in  speaking  of  the  Druitt 
ive  of  any  statute.  I  think  the  law  Case    (Bramwell,  B.,  1867,    not   re- 
new permits  workmen, at  least  within  ported),  it  is  said :  '  The  learned  j udge 
a  limited  territory,  to  combine  to-  added  that,  in  his  opinion,  it  was  im- 
gether,  and  by  peaceable  means  to  possible  to  have  an  effectual  system 
seek  any  legitimate  advantage   in  of  picketing  without  being  guilty  of 
their  trade.    The  increase  of  wages  that  alarm  and  intimidation  and  ob- 
is such  an  advantage    The  right  to  struction  which  is  a  breach  of  the 
combine  involves   of  necessity  the  law.'    In  this  case,  howevar,  it  ap- 
righttopersuadeallco-laborersto  join  peared  that  the  strikers  shouted  and 
in  the  combination.  This  right  to  per-  hooted  at  the   employees,  and   as- 
suade  co-laborers  involves  the  right  sumed  a  hostile   attitude   towards 
to  persuade  new  employees  to  join  them.    In  People  v.  Kostka  (1886),  4 
the  combination.    This  is  but  a  cor-  N.  Y.  Crim.  R  429,  Justice  Barrett 
oUary  of  the  right  of  combination,  says:  *The  mere  fact  that  no  vio- 
But  this  decision  must  not  be  mis-  lence  was  used  in  the  street  is  not 
understood.    I  do  not  decide  that  all  conclusive.    It  is  for  you  (the  jury) 
the  acts  of  the  strikers  were  legaL  to  say  whether  the  attitude  of  these 
This  action  was  tried  to  obtain  an  men  was  threatening.    Nor  is  it  nec- 
ad judication  upon  certain  acts,  as  to  essary  that  there  should  have  been 
the  legality  of  which  counsel  dif-  a  direct  threat    If  you  believe  that 
fered.    The  defendants'  counsel  con-  the  attitude  actually  presented  by 
ceded  that   it   was   not  lawful  to  the  distributors  of  those   circulars 
procure  plaintiffs' employees  to  leave  was   an   attitude    of   intimidation, 
plaintiffs  by  violence,  threats  or  in-  either  to  the  passers-by  or  to  the 
timidation.    As  the  illegality  of  such  woman  inside,  considering  all  the 
acts  was    conceded,  the   plaintiffs'  circumstances,  then  all  who  partici- 
counsel,  at  the   suggestion    of  the  pated  in  it,  directly  or  indirectly,  are 
court,  offered  no  proof  whatever  of  within  the  meaning  of  that  word 
the  use  by  defendants  of  violence,  **  intimidation,"  as  used  in  the  con- 
threats  or  intimidation.    Counsel  dif-  spiracyact'    It  stands  conceded  by 
fered,  however,  as  to  the  right  of  defendants'  counsel  that  the  strikers 
the  strikers  to  induce  plaintiffs'  em-  have  not  the  right  to  assemble  in 
ployees  to  leave  by  the  use  of  per-  front  of  a  factory  in  such  numbers 
suasion  and  entreaty.    Facts  were  as  to  constitute  intimidation.    Pick- 
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§  1036.  Picketing. —  The  right  of  workingmen  to  associate 
together,  and  the  rights  of  members  of  such  associations  to  re- 
fuse to  work  for  any  particular  employer,  and  to  use  lawful 
and  peaceful  means  to  induce  others  not  to  work  for  such  em- 
ployers, have  already  been  conceded.*  And  the  right  of  work- 
men to  maintain  pickets  about  factories  has  been  sustained 
where  the  number  of  pickets  was  not  so  great  as  to  overawe 
or  intimidate  non-union  workmen  or  to  obstruct  the  street  or 
sidewalk,  and  providing  further  that  the  pickets  confine  them- 
selves to  the  use  of  persuasion  and  argument.*  But  it  is  clear 
that  where  the  pickets  are  numerous  it  is  highly  improbable 
that  lawful  and  persuasive  means  alone  are  used ;  and  it  has 
been  held  that  the  maintaining  of  only  two  pickets  at  a  time 
about  a  place  of  business  would  be  enjoined  by  an  interlocutory 
order.' 

eting  may  be  done  in  such  numbers  ments  or  their  sympathy,  the  court 

as  to  constitute  intimidation.    Jeer-  wiU  be  quick  to  lend  its  strong  arm 

ing  and  shouting  at  employees  by  to  his  protection.    Rights  guarantied 

strikers  may  constitute  intimidation,  by  law  will  be  enforced  by  the  courts 

Persuasion  or  entreaty  may  be  so  per-  whether  invoked  by  employer  or  em- 

sistent  as  to  constitute  intimidation,  ployee." 

Wherever  the   strikers  assume  to-  ^  See  §  634^ 

wards  the  employees  an  attitude  of  ^  See  g  537. 

menace,  then  persuasion  and  en-  '  Lyons  et  aL  v.  Wilkins  (1806),  65 
treaty,  with  words  however  smooth,  L.  J.  R  Ch.  Div.  601.  Affirmed  on 
may  constitute  intimidation,  which  appeal,  68  Lu  J.  R  Ch.  Div.  146.  See 
wiU  render  those  who  use  them  lisr  also  Vegelahn  v.  Guntner  et  aL  (1896)^ 
ble  to  the  penalties  both  of  the  civil  167  Mass.  92,  44  N.  E.  R  1077,  wherein 
and  criminal  law.  There  has  been  no  the  maintenance  of  a  patrol  of  two 
evidence  offered  in  this  case  as  to  the  men  in  front  of  plaintifiTs  premises 
circumstances  surrounding  the  acts  was  enjoined.  In  this  case  the  au- 
of  persuasion  and  entreaty,  so  that  thorities  relating  to  picketing  are 
the  court  can  hold  that  they  were  so  discussed  at  length  in  the  opinion  of 
used  as  to  constitute  intimidation,  the  court  by  Allen,  J.  In  the  dis- 
and  thus  become  unlawfuL  It  may  senting  opinion  of  Field,  C.  J.,  the 
be  impossible  to  lay  down  a  general  practice  of  issuing  injunctions  in 
rule  as  to  what  surrounding  circum-  cases  of  this  kind  is  fully  discussed; 
stances  will  characterize  persuasion  and  as  the  views  of  Chief  Justice 
and  entreaty  and  intimidation.  Each  Field  embrace  about  all  that  may  be 
case  must  probably  depend  upon  its  said  in  favor  of  the  right  to  main- 
own  surroundings.  But  where  the  tain  pickets,  his  opinion  is  given  at 
evidence  presents  such  a  casQ  as  to  length:  "The  practice  of  issuing  in- 
convince  the  court  that  the  em-  junctions  in  cases  of  this  kind  is  of 
ployees  are  being  induced  to  leave  very  recent  origin.  One  of  the  earli- 
the  employer  by  operating  upon  their  est  authorities  in  the  United  States 
fears  rather  than  upon  their  judg-  for  enjoining,  in  equity,  acts  some- 
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§  1037.  Display  of  banners^  placards^  etc.— The  first  case 
wherein  an  injunction  was  issued  restraining  the  officers  of  a 

what  like  those  alleged  against  the  him  from  parading,  placing  or  keep- 
defendants  in  the  present  case,  is  ing  before  the  plaintiff's  auction 
Sherry  V.  Perkins  (decided  in  1888),  rooms  a  placard  as  follows:  'Stran- 
147  Mass.  212, 17  N.  E.  R.  807.  It  was  gers  beware  of  mock  auctions.'  A 
found  as  a  fact  in  that  case  that  the  temporary  injunction  was  issued, 
defendants  entered  into  a  scheme,  but,  on  hearing,  it  was  dissolved, 
by  threats  and  intimidation,  to  pre-  Notwithstanding  what  is  said  in  the 
vent  persons  in  the  employment  of  opinion  of  the  vice-chancellor,  his 
the  plaintiffs  as  lasters  from  contin-  conclusion  is  as  follows:  '  I  am  sat- 
uing  in  such  employment,  and,  in  isfled  that  it  is  my  duty  to  leave  the 
like  manner,  to  prevent  other  per-  party  to  his  remedy  by  an  action  at 
sons  from  entering  into  such  em-  law.'  Spinning  Ca  v.  Riley  is  a  well- 
ployment  as  lasters;  that  the  use  of  known  decision  of  Vioe-Chancellor 
the  banners  was  a  part  of  the  Malin&  The  biU  prayed  that  the 
scheme;  that  the  first  banner  was  defendants  might  be  'restrained 
carried  from  January  8,  1887,  to  from  printing  or  publishing  any  pla- 
IVfarch  22, 1887,  and  the  second  ban-  cards  or  advertisements  similar  to 
ner  from  March  22, 1887,  to  the  time  those  already  set  forth.'  The  de- 
of  the  hearing;  and  that  'the  plaint-  fendants  had  caused  to  be  posted  on 
iffs  have  been  and  are  injured  in  the  walls  and  other  public  places  in 
their  business  and  property  thereby.'  the  neighborhood  of  the  plaintiff's 
The  full  court  say:  *The  act  of  dis-  works,  and  caused  to  be  printed  in 
playing  banners  with  devices,  as  a  certain  newspapers,  a  notice  as  fol- 
means  of  threats  or  intimidation  to  lows:  'Wanted  all  well-wishers  to 
prevent  persons  from  entering  into  the  Operative  Cotton  Spinning,  etc., 
or  continuing  in  the  employment  of  Association  not  to  trouble  or  cause 
the  plaintiffs,  was  injurious  to  the  any  annoyance  to  the  Springhead 
plaintiffs,  and  illegal  at  common  law  Spinning  Company  lees,  by  knock- 
and  by  statute.  Pub.  Stats.,  ch.  74,  ing  at  the  door  of  their  office,  until 
■p.  2;  Walker  y.  Cronin  (1871X  107  the  dispute  between  them  and  the 
Mass.  553.'  'The  banner  was  a  stand-  self-actor  minders  is  finally  termi- 
ing  menace  to  all  who  were  or  nated.  By  special  order.  C^rrodus, 
wished  to  be  in  the  employment  of  82  Qreaves  Street,  Oldham.'  The  case 
the  plaintiffs,  to  deter  them  from  was  heard  upon  demurrers.  The 
entering  the  plaintiffs'  premises,  vice-chancellor  says:  'For  the  rea- 
Maintaining  it  was  a  continuous  un-  sons  I  have  stated,  I  overruled  these 
lawful  act,  injurious  to  the  plaintiffs'  demurrers,  because  the  bill  states, 
business  and  property,  and  was  a  and  the  demurrers  admit>  acts 
nuisance  such  as  a  court  of  equity  amounting  to  the  destruction  of 
will  grant  relief  against.  Gilbert  v.  property.'  Of  this  case  the  court,  in 
Mickle  (1846),  4  Sandf.  Ch.  357;  Sherry  v.  Perkins,  say:  'Some  of  the 
Springhead  Spinning  Ca  v.  Riley  language  in  Spinning  Ca  v.  Riley 
(1868),  L.  R  6  £q.  551.'  Gilbert  v.  has  been  criticised,  but  the  decision 
Mickle,  one  of  the  authorities  cited  has  not  been  overruled.'  The  cases 
in  Sherry  v.  Perkins,  was  a  suit  in  are  there  cited  in  which  that  de- 
equity  by  an  auction^r  against  the  cision  has  been  doubted  or  criticised, 
mayor  of  the  city  of  New  York  to  Of  that  decision,  this  court,  in  Bos- 
restrain  him  and  those  acting  under  ton  Diatite  Ca  v.  Florence  Mfg.  Ca 
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trades  union  from  issuing  placards  and  advertisements  for  the 
purpose  of  intimidating  the  employees  of  complainant  arose  in 
England  in  1868.^    The  vice-chancellor  held  that  the  printing 

(1873),  114  Mass.  69,  say:  'The  opin-  is:  'Dixon  v.  Holden  and  Spinning 
ions  of  Vice-Chancellor  Malins  in  Co.  v.  Eiley  overruled.'  In  Temper- 
Springhead  Spinning  Ca  v.  Riley  ton  v.  Russell  (1893X  1  Q.  B.  435,  438, 
(1868X  li.  R.  6  £q.  551 ;  in  Dixon  v.  Lindley,  L.  J.,  says  of  the  case  of 
Holden  (1869),  L.  R  7  Eq.  488,  and  in  Spinning  Ca  v.  Riley  that  it  was 
Rollins  V.  Hinks  (1872),  L.  R  13  Eq.  overruled  by  the  court  of  appeal  in 
355,  appear  to  us  to  be  so  incx)nsi3t-  Assurance  Co.  v.  Knott  Since  the 
ent  with  these  authorities  (authori-  judicature  act,  however,  the  courts 
ties  which  the  court  had  cited),  and  of  England  have  interfered  to  re- 
with  well-settled  principles,  that  it  strain,  by  injunction,  the  publica- 
would  be  superfluous  to  consider  tion  or  continued  publication  of  libel- 
whether,  upon  the  facts  before  him,  ous  statements,  particularly  those 
his  decisions  can  be  supported.'  injuriously  affecting  the  business  or 
Much  the  same  language  was  used  property  of  another,  as  well  as  in- 
by  the  justices  in  Prudential  Assur-  junctions  similar  to  that  in  the  pres- 
ance  (>>.  v.  Knott  (1874),  10  Ch.  App.  ent  case.  St  36  &  37  Vict,  ch.  36, 
142,  a  part  of  the  head-note  of  which  p.  25,  subds.  5,  8;  Monson  v.  Tussaud 

1  Springhead  Spinning  Ca  v.  Riley  selves.    The  placards  and  advertise- 

(1868),  L.  R  6  Eq.  551.    Counsel  for  ments  are  of  a  peaceable  nature,  and 

defendants  in  support  of  their  de-  only  intended  to  carry  out  the  sys- 

murrer  said:  "The  relief  sought  by  tern  of  combination,  which  is  per- 

this  bill  is  of  an  entirely  novel  char-  fectly  legal;  and  there  is  no  act  of 

acter,  and  there  is  no  case  in  which  violence,  and  no  threats  aUeged  to 

such  an  injunction  has  ever  been  have  been  used  by  the  defendants, 

granted.    There  are  two  grounds  for  The  only  attempt  by  the  bill  to  raise 

sustaining  the  demurrers.    The  first  a  chiarge  of  violence  is  the  allegation 

is  that  the  acts  complained  of  are  that  the  placards  and  advertisements 

not  illegal;    and  secondly,  that  if  are  part  of  a  scheme  whereby  the 

they  were  ever  so  illegal,  they  are  defendants,  by  threats  and  intimida- 

not  such  acts  as  this  court  could  re-  tion,  prevented  persons  from  accept- 

strain  by  injunction.   The  statement  ing  work  from  the  plaintiffs.    If  this 

made  by  the  biU  is  that  the  defend-  allegation  were  proved,  it  would  be 

ants  are  interfering  to  prevent  per-  one  of  crime,  which  is  punishable 

sons  hiring  themselves  to  the  plaint-  under  a  penal  statute,  and  the  court 

iffs.    If  this  were  the  only  ground  of  of  chancery  liaving  no  jurisdiction 

complaint,  there  would  be  nothing  in  criminal  cases  cannot  interfere 

illegal  in  the  conduct  of  the  defend-  with  a  purely  criminal  charga    This 

ants,  because  it  was  laid  down  as  was  laid  down  by  Liord  Eldon  in  Gee 

law  by  Mr.  Baron  Bramwell,  in  the  v.  Pritchard  (1818),  2  Sw.  Ch.  402, 

case  of  Reg.  v.  Druitt,  16  L.  T.  (N.  S.)  413.  The  allegations  in  this  bill  prove 

855,  that  it  was  not  iUegal  for  work-  distinctly  that  the  offense,  if  there 

men  to  combine  together  to  regulate  be  an  offense,  which  the  defendants 

the  amount  of  wages,  so  long  as  have  been  guilty  of,  is  a  crime  pun- 

they  used  no  threats  of  violence  to  ishable  by  the  courts  of  law,  and 

prevent  other  men  from  hiring  them-  this  court  cannot  interfere." 
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and  publishing  of  the  placards  and  advertisements  for  the  pur- 
pose of  intimidating  workmen  from  entering  the  service  of 

(1894),  1  Q.  B.  671,  672;  Lyons  &  Sons  Whether  to  persuade  a  person  who 
V.  Wilkins  (1895),  1  Ch.  811,  827.  But,  is  ffee  to  choose  his  employment  not 
in  the  absence  of  any  power  given  to  enter  into  the  employment  of  an- 
by  statute,  the  jurisdiction  of  a  oourt  other  person  gives  a  cause  of  action 
of  equity,  having  only  the  powers  of  to  such  other  person,  by  some  courts 
the  English  high  court  of  chancery,  has  been  said  to  depend  upon  the 
does  not,  I  think,  extend  to  enjoin-  question  of  actual  malice;  and,  in 
ing  acts  like  those  complained  of  in  considering  this  question  of  malice, 
the  case  at  bar,  unless  they  amount  it  is  said  that  it  is  important  to  de- 
to  a  destruction  or  threatened  de-  termine  whether  the  defendant  has 
struction  of  property,  or  an  irrepa-  any  lawful  interest  of  his  own  in 
rable  injury  to  it.  In  England  the  preventing  the  employment,  such  as 
rights  of  employers  and  employed  that  of  competition  in  business.  For 
with  reference  to  strikes,  boycotts  myself,  I  have  been  unable  to  see 
and  other  similar  movements  have  how  malice  is  necessarily  decisive, 
not,  in  general,  been  left  to  be  worked  To  persuade  one  man  not  to  enter 
out  by  the  courts  from  common-law  into  the  employment  of  another,  by 
principles,  but  statutes,  from  time  telling  the  truth  to  him  about  such 
to  time,  have  been  passed  defining  other  person  and  his  business,  I  am 
what  may  and  what  may  not  be  per-  not  convinced  is  actionable  at  com- 
mitted. The  administration  of  these  mon  law,  whatever  the  motive  may 
statutes  largely  has  been  through  ba  Such  persuasion,  when  accom- 
the  criminal  courts.  As  a  means  of  panied  by  falsehood  about  such  other 
prevention,  the  remedy  given  by  person  or  his  business,  may  be  ao- 
Pub.  Stats.,  ch.  74,  p.  2,  would  seem  tionable,  unless  the  occasion  of  mak- 
to  be  adequate  where  the  section  is  ing  the  statement  is  privileged;  and 
applicable,  unless  the  destruction  of,  then  the  question  of  actual  malice 
or  an  irreparable  injury  to,  property  may  be  important.  This,  I  think,  is 
is  threatened;  and  there  is  the  addi-  the  effect  of  the  decision  in  Rice  v. 
tional  remedy  of  an  indictment  for  Albee  (1895),  164  Mass.  88,  41  N.  R  R. 
a  criminal  conspiracy  at  common  122.  When  one  man  orally  advises 
law,  if  the  acts  of  the  defendant  another  not  to  enter  into  a  third  per- 
amount  to  that.  If  the  acts  com-  son's  employment,  it  would,  I  think, 
plained  of  do  not  amount  to  intimi-  be  a  dangerous  principle  to  leave  his 
datioh  or  force,  it  is  not  in  all  re-  liability  to  be  determined  by  a  jury 
spects  clear '  what  are  lawful  and  upon  the  question  of  his  malice  or 
what  are  not  lawful  at  common  law.  want  of  malice,  except  in  those  cases 
It  seems  to  be  established  in  this  where  the  words  spoken  were  false, 
commonwealth  that,  intentionally  In  the  present  case,  if  the  establish- 
and  without  justifiable  cause,  to  en-  ment  of  a  parol  is  using  intimidation 
tice,  by  persuasion,  a  workman  to  or  force,  within  the  meaning  of  our 
break  an  existing  contract  with  his  statute,  it  is  illegal  and  criminal  If 
employer,  and  to  leave  his  employ-  it  does  not  amount  to  intimidation 
ment,  is  actionable,  whether  done  or  force,  but  is  carried  to  such  a  de- 
with  actual  malice  or  not  Walker  gree  as  to  interfere  with  the  use  by 
V.  Cronin  (1871),  107  Mass.  555.  What  the  plaintiff  of  his  property,  it  may 
constitutes  justifiable  cause  remains  be  illegal  and  actionable.  But  some- 
in    some    respects     undetermined,  thing  more  is  necessary  to  justify 
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complainants  was  unlawful  and  punishable  by  imprisonment.^ 
And  the  court  also  said  that  if  the  acts  amounted  to  the  com- 
mission of  a  crime  only,  a  court  of  chancery  had  no  jurisdiction 
to  restrain  them,  but  the  court  undoubtedly  had  jurisdiction 
to  protect  property,  and  in  so  doing  might  restrain  any  acts, 
whether  they  constitute  a  crime  or  not." 

issuing  an  injunction.  If  it  is  in  I  think,  established  by  the  evidence, 
violation  of  any  ordinance  of  the  But  the  conclusion  deduced  by  coun- 
city  regulating  the  use  of  streets,  sel,  although  ingenious,  is  altogether 
there  may  be  a  prosecution  for  that,  unsound.  It  is  negatived  by  Casey 
and  the  police  can  enforce  the  ordi-  v.  Typographical  Union  (1891),  45 
nance;  but  if  it  is  merely  a  peaceful  Fed.  R  135;  by  United  States  v.  Kane 
mode  of  finding  out  the  persons  who  (1885),  23  Fed.  R  748;  by  Pettibone 
intend  to  enter  the  plaintiff's  prem-  v.  United  States  (1898),  148  U.  S.  197, 
ises  to  apply  for  work,  and  of  inform-  13  Sup.  Ct.  R  542:  by  Thomas  v.  Rail- 
ing them  of  the  actual  facts  of  the  way  Ckx  (1894),  62  Fed.  R  803,  and  by 
case,  in  order  to  induce  them  not  to  the  Debs  Case.  That  the  defendants 
enter  the  plaintiff's  employment,  in  might,  as  counsel  put  it.  peaceably 
the  absence  of  any  statute  relating  and  quietly  persuade  complainant's 
to  the  subject,  I  doubt' if  it  is  illegal,  employees  to  quit  work  is  not,  and 
and  I  see  no  ground  for  Issuing  an  cannot  be,  successfully  denied.  But 
injunction  against  it."  persuasion,  with  the  hootings  of  a 
The  distinction  between  an  at-  mob  and  deeds  of  violence  as  auzil- 
tempt  in  good  faith  to  persuade  iaries,  is  not  peaceable  persuasion." 
workmen  not  to  accept  employment  ^  Under  6  Gea  IV.,  ch.  129;  and  also 
and  conduct  which  amounts  to  in-  a  crime  at  common  law. 
timidation  is  well  noted  in  Consoli-  ^  In  this  connection  the  court  said: 
dated  Steel  &  Wire  Ca  v.  Murray  **  It  will  interfere  to  prevent  the  de- 
(1897),  80  Fed.  R  811.  "  Counsel  for  struction  of  property,  as  shown  by 
defendants  in  this  case  insisted  that  Lowndes  v.  Bettle  (1864),  38  L.  J.  Ch. 
his  clients  had  the  right  as  individ-  451.  Mr.  Lowndes  and  his  son  were 
uals  to  solicit  and  persuade  employees  in  possession  of  very  large  estates, 
of  complainant  to  give  up  their  sit-  The  defendant  Bettle  conceived  that 
uations,  insisting,  also,  that  the  em-  he  was  entitled  to  those  estatea 
ployees  were  under  no  contracts  to  Time  had  run  against  him  if  he  ever 
labor  for  any  specified  period.  Coun-  had  a  title,  but  nevertheless  he 
sel  then  advanced  the  proposition  thought  he  would  keep  his  title  up 
that,  if  defendants  had  the  right  by  occasionally  entering  upon  the 
singly  to  persuade  complainant's  em-  plaintiff's  property,  and  cutting 
ployees  to  quit  work,  they  had  the  down  a  tree,  or  digging  up  the  turf, 
right  to  do  so  in  companies  or  in  Mr.  Lowndes  filed  a  bill  for  an  in- 
mass,  and  that  they  had  the  right  to  junction.  It  was  argued  on  behalf 
congregate  for  that  purpose  in  the  of  the  defendant  that  this  was  a 
public  streets,  and  that  therefore  the  mere  trespass,  and  not  within  the 
congregating  in  the  vicinity  of  com-  jurisdiction  of  this  court.  Neverthe- 
plainant's  mill  and  plant  was  lawful,  less  in  a  most  elaborate  judgment 
and  should  not  be  restrained  by  the  Vice-chancellor  Kindersley  granted 
court  That  complainant's  employ-  an  injunction  because  there  were  re- 
ees  were  under  no  term  contract  is,  peated  acts  of  trespass  which  went 
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§  1038.  The  display  of  banners  in  front  of  a  manufacturer's 
premises  with  inscriptions  calculated  to  injure  his  business,  and 
to  deter  workingmen  from  entering  his  employ,  is  a  nuisance 
which  a  court  of  equity  will  restrain  by  injunction.^ 

The  circulation  of  posters,  hand-bills  and  circulars  for  the 

purpose  of  enforcing  a  boycott  will  be  enjoined.* 

to  the  destruction  of  property,  and  tion,  such  as  building  a  wall,  ren- 
it  was  the  duty  of  this  court  to  pro-  dered  the  access  by  the  work-people 
tect  against  such  acts.  The  familiar  of  the  plaintiffs  to  their  miU  impoe- 
cases  of  light  and  air,  nuisance  and  sible.  Why  should  the  defendants 
trade-marks  will  illustrate  what  I  be  less  amenable  to  the  jurisdiction 
have  said,  namely:  that  the  court  of  this  court  because  they  proceed  to 
will  interfere  when  the  acts  com-  destroy  the  value  of  the  plaintiffs* 
plained  of  go  to  the  destruction  or  property  in  another  but  less  effica- 
material  diminution  of  the  value  of  clous  mode,  namely,  by  their  threats 
property.  It  is  distinctly  charged  and  intimidation  rendering  it  im- 
by  this  bill,  and  it  is  consequently  possible  for  the  plaintiffs  to  obtain 
admitted  by  the  demurrers,  that  the  workmen,  without  whose  assistance 
acts  of  the  defendants  which  are  the  property  becomes  utterly  value- 
complained  of  do  tend  to,  the  imme-  less  for  the  purposes  of  their  trade? 
diate  destruction  of  the  value  of  the  The  truth,  I  apprehend,  is,  that  the 
plaintiffs*  property.  The  thirtieth  court  will  interfere  to  prevent  act-s 
and  thirty-first  paragraphs  of  the  amounting  to  crime,  if  they  do  not 
bill  go  distinctly  to  this  point,  and  stop  at  crime,  but  also  go  to  the 
in  the  seventeenth  paragraph  it  is  destruction  or  deterioration  of  the 
stated  that  these  placards  and  ad-  value  of  property.** 
vertisements  are,  in  fact,  part  of  a  It  has  been  supposed  by  many  that 
scheme  of  the  defendants  whereby  the  foregoing  case  was  practically 
they,  by  threats  and  intimidation,  overruled  in  Prudential  Assurance 
prevent  persons  from  hiring  them-  Ca  v.  Knott  (1874),  L.  R  10  Ch.  App. 
selves  to  or  accepting  work  from  Cases,  142,  wherein  it  was  held  that 
plaintiffs.  If  the  defendants  Riley  a  court  of  chancery  had  no  jurisdio- 
and  Butterworth  had  carried  on  a  tion  to  restrain  the  publication  of  a 
manufactory  in  the  neighborhood  of  label,  even  if  it  is  injurious  to  prop- 
the  plaintiffs'  works,  and  had  by  any  erty.  The  head-note  to  this  case  re- 
process poured  noxious  vapors  into  fers  to  Spinning  Co.  v.  Riley  as  over- 
the  plaintiffs*  mill  to  such  an  extent  ruled.  While  Spinning  Ca  v.  Riley 
as  to  render  it  impossible  for  them  to  is  referred  to,  and  the  views  of  the 
procure  workmen  to  carry  on  their  vice-chancellor  in  that  case  disap- 
operations,  that  would  have  been  a  proved,  still  it  cannot  be  said  that  it 
nuisance  tending  to  the  destruction  is  overruled.  The  facts  in  the  two 
of  the  plaintiffs*  property  which  this  cases  were  so  entirely  different  that 
court  would  have  restrained  by  in-  a  decision  in  one  did  not  necessarily 
junction;  and  so  it  would  if  the  de-  involve  principles  essential  to  a  de- 
fendants had,  by  darkening  their  cision  in  the  other, 
ancient  lights,  rendered  it  impossi-  ^  Sherry  v.  Perkins  (1888),  147  Mass. 
ble  or  even  difficult  to  carry  on  their  212,  17  N.  K  R  307.  See  §  612  and 
trade;  and  so  if  the  defendants  had,  note, 
by  constructing  a  material  obstruc-  ^  Casey  v.  Typographical  Union  et 
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§  1039.  Boycotting. —  A  combination  by  a  trades  union  to 
boycott  a  newspaper  for  refusing  to  unionize  its  oflBce  will  be 
enjoined.^ 

The  use  of  the  word  "  boycott "  itself  may  under  certain  cir- 
cumstances constitute  a  threat,  since  the  meaning  of  the  terra 
is  commonly  understood  to  involve  not  simply  persuasion  but 
intimidation  and  acts  tending  toward  violence.* 

§  1040.  But  a  court  of  equity  will  not  interfere  by  injunction 
to  restrain  a  boycott  unless  it  is  clear  that  the  injuries  about  to 
be  inflicted  will  be  great  and  lasting  and  irreparable.  Great 
annoyance  is  insufficient.'' 

aL  (1891),  45  Fed.  R  135.    In  Emack  to  the  courts  of  law,  because  no  false- 
T.  Kane  (1888),  34  Fed.  R  46,  defend-  hood,  however  gross  and  malicious, 
ants  were  restrained  from  issuing  can  wholly  destroy  a  man's  reputa- 
circulars  threatening  to  bring  suit  tion  with  those  who  icnow  him;  but 
for  infringement    Blodgett,  J.,  said:  statements  and  charges  intended  to 
**  I  cannot  believe  that  a  man  is  re-  frighten  away  a  man's  customers, 
mediless  against  persistent  and  con-  and  intimidate  them  from  dealing 
tinned   attacks   upon  his  business,  with  him,  may  wholly  break  up  and 
such  as  have  been  perpetrated  by  ruin  him  financially,  with  no  ade- 
these  defendants  against  the  com-  quate  remedy  if  a  court  of  equity 
plainant,  as  shown  by  the  proofs  in  cannot  afford  protection  by  its  re- 
this  case.   It  shocks  my  sense  of  jus-  straining  writ'* 
tice  to  say  that  a  court  of  equity  can-  ^  Casey   v.  Typographical   Union 
not  restrain  systematic  and  method-  (1891),  45  Fed.  R.  185. 
ical  outrages  like  this  by  one  man  ^  Brace  Broa  v.  Evans  (1888),  8  Ry. 
upon  another's  property  rights.    If  a  &  <Ik>rp.  L.  Jour.  561. 
court  of  equity  cannot  restrain  an  *  Longshore  Printing  Ca  v.  Howell 
attack  like  this  upon  a  man's  busi-  (1894),  26  Oreg.  628, 86  Paa  R  547.  In 
ness,  then  the  party  is  certainly  re-  this  case  the  court  said:  <*Theauthor- 
mediless,  because  an  action  at  law,  in  ities  all  agree  that  a  court  of  equity 
most  cases,  would  do  no  good,  and  will  not  hesitate  to  avail  itself  of  the 
ruin  would  be  accomplished  before  extraordinary  process  of  injunction, 
an  adjudication  would  be  reached,  when  the  circumstances  of  the  par- 
TTrue,  it  may  be  said  that  the  injured  ticnlar  case  require  it,  in  order  to  pro- 
party  has  a  remedy  at  law;  but  that  tect  rights  of  property  against  irrep- 
migVt  imply  a  multiplicity  of  suits*  arable  damage  done  by  wrong-doers, 
which  equity  often  interposes  to  re-  Such  process,  however,  should  be  is- 
lieve  from.   But  the  still  more  cogent  sued  with  great  caution  and  circimi- 
reason  seems  to  be  that  a  court  of  spection.  Baldwin,  J.,  in  Bonaparte  v. 
equity  can,  by  its  writ  of  injunction,  Camden,  etc.  R  Co.,  1  Baldwin,  205, 
restrain  a  wrong-doer,  and  thus  pre-  Fed.  Cas.  1617,  says:    'There  is  no 
vent  injuries  which  could  not  be  power  the  exercise  of  which  is  more 
fully  redressed   by  a   verdict   and  delicate,  which  requires  greater  oau- 
judgment  for  damages  at  law.    Re-  tion,  deliberation  and  sound  discre- 
dress for  a  mere  personal  slander  or  tion,  or  is  more  dangerous  in  a  doubt- 
libel  may  perhaps  properly  be  left  ful   case,   than    the   issuing  of  an 
75 


1186  BEMKDIE8.  [§  1041. 

§  1041.  Employees  of  receiyers. —  The  employees  of  a  re- 
ceiver may  be  restrained  from  in  any  manner  injuring  th^ 
property  in  the  hands  of  the  receiver,  or  obstructing  the  re- 
ceiver in  the  performance  of  his  duties,  and  also  from  in  any 
manner,  by  force,  threats  or  otherwise,  interfering  with  raea 
who  desire  to  continue  in  the  service  of  the  receiver,  and  with 
men  who  may  be  employed  by  the  receiver  to  take  the  place 
of  emploj'^ees  who  have  quit  the  service.* 

injunction.  It  is  the  strong  arm  of  sistent,  aggressive  and  virulent  boy- 
equity,  that  never  ought  to  be  ex-  cott  now  in  pmgress,  nor  was  there 
tended  unless  to  cases  of  great  in-  at  the  time  of  the  commencement  of 
jury,  where  courts  of  law  cannot  this  suit,  as  to  justify  the  court  in 
afford  an  adequate  or  commensurate  saying  that  plaintiff's  business  and 
remedy  in  damages.  The  right  must  property  is  being,  or  is  about  to  be, 
be  clear,  the  injury  impending  or  destroyed  or  irreparably  injured.  We 
threatened,  so  as  to  be  averted  only  do  not  say  that  an  injunction  is  an 
by  the  protecting  preventive  process  improper  or  unavailable  remedy  to 
of  injunction ;  but  that  will  not  be  stay  the  destructive  and  pernicious 
awarded  in  doubtful  cases,  or  new  ravages  of  a  boycott,  but  that  in  this 
ones  not  coming  within  well  estab-  particular  case  plaintiff  has  not 
lished  principles,  for  if  it  issues  erro-  brought  itself  within  the  rules  of 
neously  an  irreparable  injury  is  in-  that  particular  jurisdiction  of  equity* 
flicted,  for  which  there  can  be  no  The  court  below  was  right  in  sustain- 
redress,  it  being  the  act  of  the  court,  ing  the  demurrer,  and  its  decree  in 
not  of  the  party  who  prays  for  it.  It  dismissing  the  complaint  is  af- 
will  be  refused  till  the  court  is  satis-  firmed." 

fled  that  the  case  before  them  is  of  a  ^  Farmers'  Loan  &  Trust  Ca  v» 
right  about  to  be  destroyed,  irrepara-  Northern  Paciiic  R  R  Ca  et  aL  (1894V 
bly  injured,  or  that  great  and  lasting  60  Fed.  R.  803.  In  this  case  it  was 
injury  is  about  to  be  done  by  an  illegal  also  held  that  the  employees  might 
act  In  such  a  case  the  court  owes  it  be  restrained  "  from  combining  and 
to  its  own  suitors  and  its  own  prin-  conspiring  to  quit,  with  or  without 
oiples  to  administer  the  only  remedy  notice,  the  service  of  said  receivers, 
which  the  law  allows  to  prevent  the  with  the  object  and  intent  of  crii>- 
commission  of  such  act'  The  show-  pling  the  property  in  their  custody, 
ing  of  plaintiff  is  clearly  insufficient  or  embarrassing  the  operation  of  said 
to  bring  itself  within  the  rule  thus  ex-  railroad,  and  from  so  quitting  the 
plicitly  stated  by  the  learned  judga  service  of  the  said  receivers,  with  or 
The  plaintiff  may  have  its  action  at  without  notice,  as  to  cripple  the  prop- 
law  against  defendants  for  some  of  erty,  or  to  prevent  or  hinder  the  op- 
the  acts  complained  of,  and  defend-  eration  of  said  railroad."  But  the 
ants  or  some  of  them  may  have  by  circuit  court  of  appeals  in  an  opin- 
their  conduct  subjected  themselves  ion  rendered  by  Mr.  Justice  Harlan 
to  a  criminal  prosecution  under  the  (Arthur  et  al.  v.  Oakes  et  al.  (1894),  ' 
statute,  and  the  plaintiff  may  have  63  Fed.  R  310)  modified  the  order  in 
been  much  annoyed,  and  at  times  vi-  so  far  as  it  sought  to  compel  employ- 
clously  harassed,  by  defendants;  yet  ees  to  remain  in  the  service  of  the 
one  thing  is  clear :  there  is  no  such  per^  receiver. 
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"Where  a  combination  and  conspiracy  are  charged  and  the 
acts  threatened  in  pursuance  thereof  are  unlawful,  restraint  by 
injunction  is  the  appropriate  remedy;  for  while  the  right  of 
action  at  law  will  arise  upon  the  consummation  of  the  threat- 
ened injury,  the  remedy  will  be  entirely  inadequate.^  "The 
threatened  interference  with  the  operations  of  the  railway,  if 
carried  into  effect,  would  result  in  paralysis  of  its  business, 
stopping  the  commerce  ebbing  and  flowing  through  seven  states 
of  the  Union,  working  incalculable  injury  to  the  property,  and 
causing  great  public  privation.-  Pecuniary  compensation  would 

'  be  wholly  inadequate.  The  injury  would  be  irreparable.  Com- 
pensation could  be  obtained  only  through  a  multiplicity  of  suits 
against  twelve  thousand  men,  scattered  along  the  line  of  this 
railway  for  a  distance  of  four  thousand  four  hundred  miles. 
It  is  the  peculiar  function  of  equity  in  such  case,  where  the  in- 
jury would  result  not  alone  in  severe  private,  but  in  great  pub- 

'lic,  wrong,  to  restrain  the  commission  of  the  threatened  acts, 
and  not  to  send  a  party  to  seek  uncertain  and  inadequate  rem- 

'  edy  at  law.  That  jurisdiction  rests  upon  settled  and  unassail- 
able ground.  It  is  not  longer  open  to  controversy  that  a  court 
of  equity  may  restrain  threatened  trespass  involving  the  imme- 
diate or  ultimate  destruction  of  property,  working  irreparable 
injury,  and  for  which  there  would  be  no  adequate  compensa- 
tion at  law.   It  will,  in  extreme  cases,  where  the  peril  is  immi- 

'  nent  and  the  danger  great,  issue  mandatory  injunctions  requir- 
ing a  particular  service  to  be  performed,  or  a  particular  direction 
to  be  given,  or  a  particular  order  to  be  revoked,  in  prevention 
of  a  threatened  trespass  upon  property  or  upon  public  rights. 

'  I  need  not  enlarge  upon  this  subject.  The  jurisdiction  is  be- 
yond question,  is  plenary  and  comprehensive."* 

§  1042.  Effect  on  proceedings  of  end  of  strike. — The  mere 
fact  that  the  strike  has  ended  since  the  filing  of  a  bill  asking 
for  an  injunction  against  interference  with  interstate  commerce 
is  no  ground  for  refusing  the  injunction.  The  questions  as  to 
the  maintenance  of  the  bill  and  the  granting  of  the  relief 

1  Farmers'  Loan  &  Trust  Ca  v.  kins  in  Farmers*  Loan  &  Trust  Ca  v. 
Korthem  Paa  R.  R  Ca  et  aL  (1894),  Northern  Pac.  R.  R.  Ckx  et  al.  (1894), 
60  Fed  R.  803,  on  p.  810.  supra, 

2  From  the  opinion  of  Judge  Jen- 
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prayed  for  are  to  be  determined  by  the  status  existing  at  the 
time  of  the  filing  of  the  bill.^ 

§  1043.  Voluntary  associations. —  Labor  organizations  can- 
not be  sued  as  such  if  they  are  unincorporated  and  simply 
voluntary  associations.  In  order  to  reach  such  associations  a 
bill  should  enumerate  the  officers  of  the  association  and  set 
forth  their  connection  therewith,  and  should  bring  before  the 
court  a  sufficient  number  of  the  association  to  fairly  represent 
it.  It  should  also  appear  either  that  the  complainant  cannot 
ascertain  the  names  of  the  members  of  the  association  or  that 
the  membership  is  so  large  that  it  would  be  impracticable  to 
make  them  all  parties  to  the  bill.' 

1  United  States  v.  Workingmen's  bers  of  the  one  and  which  of  the 
Amalgamated  Council  of  New  Or-  other.  The  punctuation  of  the  cap- 
leans  et  aL  (1893),  54  Fed.  R.  094.  tion,  however,  would  indicate  that 

2  American  Steel  &  Wire  Ck).  ▼.  the  defendants  are  sued  individually, 
Wire  Drawers'  &  Die  Makers*  Unions  and  not  as  members  of  the  unions. 
et  aL  (1898),  90  Fed.  R.  59a  ''The  It  reads  thus:  <The  American  Steel 
bill  Is  unquestionably  defective,  and  &  Wire  Co.,  Complainant,  vs.  Wire 
there  is  an  application  to  amend  it,  Drawers'  and  Die  Makers*  Union 
which  should  be  considered  along  Na  1,  of  Cleveland,  Ohio,  and  Wire 
with  this  motion.  While  alleging  Drawers*  Union  Na  8,  of  Cleveland, 
that  they  are  *  voluntary  associa-  Ohio,  of  the  Federated  Wire  Trades 
tions,'  the  bill  sues  the  two  unions  as  of  America;  the  respective  members 
if  they  were  suable  entities,  as  cor-  of  said  unions;  Walter  Gillette;  EL  A. 
porations  are,  and  the  subpoena  issues  Cliff;  F.  l^farquardt;  and  manyoth- 
against  them  as  such.  There  is  not  ers,  similarly  named,  to  the  number 
an  averment  in  the  bill  which  un-  of  86  —  Defendants.'  This  would 
dertakes  to  reach  them  otherwise  seem  to  indicate  that  the  two  unions 
than  by  this  general  suit  against  were  sued  respectively,  then 'the  re- 
them.  It  is  too  plain  for  any  argu-  spective  members  of  said  unions '  in 
ment  that  they  cannot  be  so  sued.  8ol%do,  and  then  the  individuals 
The  right  to  sue  and  be  sued  is  a  cor-  named  as  individuals,  and  not  as 
porate  franchise,  must  be  granted  members  or  representatives  of  the 
by  legislation,  and  voluntary  associa-  uniona  The  allegations  of  the  bill 
tions  only  possess  it  under  the  cir-  do  not  help  this  in  any  way.  The  in- 
cumstances  mentioned  in  Liverpool  dividuals  are  not  averred  to  be  offi- 
Ins.  Co.  V.  Massachusetts,  10  Wall,  cers  or  members  of  the  unions,  or  to 
566.  This  bill  does  not,  by  its  allega-  have  any  connection  with  them,  ex- 
tions,  connect  any  of  the  defendants  cept  in  the  eighth  paragraph  it  is  re- 
with  these  unions,  unless  the  caption,  lated  that  'certain  committees  (of 
which  is  equivocal  in  this  regard,  which  the  defendant  Gillette  was 
may  be  taken  to  aver  that  all  the  de-  a  member)  from  said  unions  have 
fendants  named  therein  are  members  called  upon  the  officers  and  agents 
of  them.  If  so,  no  distinction  is  of  your  orator  for  the  avowed  pur- 
made  between  the  two,  showing  pose  of  demanding  a  recognition  of 
which  of  the  defendants  are  mem-  a  certain  scale  provided  and  dictated 
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§  1044.  Combiuations  to  injure  and  oppress. — Many  of 
the  large  corporate  combinations  control  practically  entire 
trades  or  industries  and  possess  the  power  to  arbitrarily  raise 
or  lower  prices  regardless  of  conditions  which  normally  aflfect 
prices.  Assume  that  a  combination,  in  order  to  oppress,  in- 
jure or  ruin  some  particular  party  who  is  dependent  upon  the 
combination  for  his  raw  material,  arbitrarily  advances  the 
prices  of  raw  material  to  such  a  point  that  the  party  affected 
is  compelled  to  cease  doing  business,  has  such  party  any  rem- 

by  said  Gillette  and  his  associates  in  shows  that  Gillette  is  not  the  presi- 
connection  with  and  through  the  dent  of  this  Union  Na  1,  but  only  a 
medium  of  said  unions.'  This  is  all  member  of  the  executive  committee 
there  is  of  it.  Even  the  conspiracy  of  the  Federated  Wire  Trade,  an- 
paragraph  No.  13  of  the  bill  only  other  and  distinct  organization,  not 
avers  that  *  said  defendants  are  con-  sued  by  this  bill  But,  however  that 
spiring  together  for  the  unlawful  may  be,  the  amendment  avers  that 
purpose,'  etc.,  and  does  not  at  all  ad-  Gillette  is  president  of  the  Union 
vise  us  of  the  particulars  of  the  con-  Na  1  and  Walker  of  Union  Na  8,  and 
spiracy  in  relation  to  the  representa-  now  specifically  states  that  Cliff,  Mar- 
ti ve  attitude  of  any  of  the  defendants  quardt,  Haak,  Heiden,  and  about 
So  that  the  bill  is  entirely  defective  forty  others  named  in  the  amend- 
as  a  suit  against  voluntary  associa-  ment  are  members  of  these  volun- 
tions.  The  subpoena  and  rule  to  tary  associations,  and  asks  that  Gil- 
show  cause  follow  the  identical  lette  and  Walker,  the  respective 
words  of  the  caption,  and  command  presidents,  and  the  named  members, 
the  appearance  of  the  defendants  in  be  made  parties  'as representing  said 
these  words.  The  return  Na  2  of  two  voluntary  associations  and  its 
the  marshal  states  that  he  served  the  membership,  as  fully  as  if  each  mem- 
process  on  'Wire  Drawers'  Union  ber  thereof  were  made  a  party  de- 
Na  1  by  delivering  a  copy  of  the  bill  fendanthereta'  It  also  avers  that  the 
to  R  Heiden,  treasurer  of  said  union,  membership  is  numerous;  that  all  of 
the  president  of  said  union  not  found  them  are  not  known  to  the  plaintiffs, 
in  my  district; '  and  his  return  Na  1  and  that  it  is  impracticable  to  make 
states  that  he  served  the  process  on  them  all  parties  to  this  bill.  Coun- 
*  Wire  Drawers*  Union  Na  8  by  de-  sel  for  defendants  say,  in  their  brief, 
livering  a  copy  to  Aug:  Maltois,  vice-  that  some  ten  persons  named  in  this 
president  of  said  union,  the  president  amendment  are  not  members  of 
of  said  union  not  found  in  my  dis-  these  unions.  That  would  seem  quite 
trict*  Both  of  these  officials  are  immaterial  when  there  are  thirty 
named  as  defendants,  but  neither  in  members  left  to  represent  the  whole; 
his  official  capacity,  and  there  is  no  but,  technically,  we  cannot  try  that 
allegation  of  the  bill  connecting  question  now,  and  in  this  manner, 
them  with  the  unions.  The  amend-  and  only  on  a  proper  plea  in  abate- 
ment that  is  asked  cures  this  defect  ment,  which  is  a  sufficient  answer 
of  substantial  and  specific  allega-  to  the  suggestion,  as  also  it  is  to  that 
tion  very  thoroughly,  but  counsel  of  about  Gillette  not  being  the  presi- 
the  defendants  object  to  its  being  dent  of  Union  Na  V* 
fil^d  now,  and  insist  that  the  proof 
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edy  at  law  or  equity?  This  is  a  practical  question*  which  in 
one  form  or  another  at  the  present  moment  is  pressing  fof 
answer. 

§  1045.  The  possible  actions  of  a  combination  with  regar/J 
to  prices  are  as  follows: 

1.  Prices  may  be  restored  from  a  ruinous  competitive  basis  tp 
a  level  of  normal  profit  over  and  above  the  cost  of  producing 
goods  of  standard. quality. 

2.  Prices  may  be  arbitrarily  advanced  beyond  the  level  o^ 
a  normal  profit  in  order  that  the  combination  may  reap  ex- 
traordinary profits  during  such  period  as  it  is  able  to  maintain 
the  arbitrary  prices. 

3.  In  advancing  prices  the  combination  may  discriminate 
between  the  different  customers,  either  with  or  without  the  in- 
tention of  injuring  the  customer,  or  class  of  customers,  or  local- 
ity discriminated  against. 

§  1046.  (1)  The  restoration  of  prices  to  a  normal  level  over 
and  above  the  cost  of  producing  goods  of  a  standard  quality 
ought  to  be  —  and  aside  from  statutory  provisions  agai^pt 
combinations  is  —  entirely  legal,  and  is  productive  of  good  U> 
the  community.  Many  industries  may  be  in  a  hopelessly  de- 
pressed condition  through  reckless  and  ruinous  competition 
which  has  so  reduced  prices  that  they  are  below  the  cost  level. 
The  natural  result  of  this  deplorable  condition  is  that  the  qual- 
ity of  the  product  is  deteriorated,  every  inducement  being  held 
out  to  the  dishonest  producer,  for  only  by  short  weight  or  pppr 
quality  can  a  profit  be  realized.  While  the  community  may  for  a 
brief  period  reap  the  more  than  doubtful  advantages  which  re- 
sult from  the  demoralization  of  an  entire  industry,  in  the  long 
run  the  community  is  the  sufferer.  A  wise  and  conservative 
combination  of  those  engaged  in  the  industry  may  bring  order 
out  of  chaos  and  give  tone  and  strength  to  a  disorganized  trade. 
To  do  this  it  is  absolutely  essential  that  prices  should  be  so 
advanced  that  a  reasonable  profit  may  be  made  upon  a  product 
the  quality  of  which  is  maintained  at  a  proper  standard.  If 
the  combination  simply  restores  the  quality  of  its  produ/jt 
and  advances  prices  no  more  than  is  sufficient  to  reap  a  nor- 
mal profit,  no  one  is  in  a  position  to  complain,  even  though 
many  parties,  who  are  compelled  to  rely  upon  the  combinatiojix 
for  raw  material,  find  themselves  for  a  time  unable  to  do  bu^- 
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ness  at  a  profit  by  reasoa  of  the  advance  ia  prices.  It  is  al- 
most a  matter  of  course  that  where  a  trade  or  industry  is  de- 
morah'zed  by  ruinous  competition,  parties  who  can  use  as  raw 
material  the  product  of  the  industry  embark  in  business  and 
during  the  period  of  demoralization  reap  their  harvest;  these 
parties  are  compelled  to  go  out  of  business  as  soon  as  prices 
are  restored  to  a  normal  level,  unless  their  trade  and  patron- 
age are  such  that  they  can  immediately  adjust  their  own 
prices  to  the  altered  conditions.  In  the  industrial  and  com- 
mercial world  it  is  a  matter  of  fact  —  not  commonly  known 
or  appreciated  —  that  all  good,  sound  and  well-established  busi- 
ness houses  view  with  regret  and  dismay  ruinous  competition 
among  the  parties  who  supply  their  stock  or  raw  material,  for, 
while  they  may  profit  for  the  time  being  by  the  rapid  fall  of 
prices  and  be  enabled  to  purchase  raw  material  and  stock  below 
the  cost  of  producing  the  same,  they  know  from  long  experi- 
ence that  such  temporary  advantages  are  more  than  offset  by 
disadvantages;  experience  has  taught  that  in  the  long  run  it 
is  better  that  all  parties  engaged  in  trade  and  industry  should 
do  business  at  a  profit.  Demoralization  in  any  particular 
trade  or  industry  spreads  and  is  felt  in  all  trades  and  industries; 
the  prosperity  of  the  entire  country  may  be  affected  by  a  com- 
petitive war  in  any  particular  trade. 

§  1047,  (2)  If  a  combination  arbitrarily  advances  prices  to 
a  level  far  above  that  of  a  normal  profit  upon  the  cost  of  pro- 
ducing goods  of  a  standard  quality,  the  result  will  be,  in  the 
long  run,  disastrous  to  the  combination,  for  such  a  course  not 
only  invites  but  compels  competition.  The  policy,  as  a  rule,  is 
only  pursued  by  combinations  the  organization  and  capitaliza- 
tion of  which  are  such  that  abnormal  profits  for  a  period  of  a 
few  years  are  absolutely  necessary  to  enable  the  combinations 
to  pay  dividends  on  their  over-capitalization,  and  under  these 
conditions  it  is  usually  the  case  that  those  in  immediate  con- 
trol expect  to  sell  out  or  get  out  with  a  profit  in  a  few  months 
or  a  few  years.  These  combinations,  economically  speaking, 
are  doubly  disastrous  to  a  community,  for  the  reason  that  they 
almost  inevitably  involve  such  an  arbitrary  advance  in  the 
prices  of  everything  controlled  by  the  combination  that  all 
who  are  compelled  to  use  the  products  are  not  only  seriously 
affected  by  the  high  prices  they  have  to  pay,  but  find  their 
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trade  or  business  demoralized  by  conditions  which  are  abnor- 
mal and  changing  from  month  to  nlonth;  and  for  the  further 
reason  that  the  collapse  of  the  combination,  which  is  sure  to 
come  as  competition  springs  up,  and  the  depreciation  of  the 
securities  of  the  combination,  demoralize  prices  and  trade  and 
affect  credit.  The  effect  on  the  distribution  of  the  capital  of 
the  community  of  these  over-capitalized  combinations  is  to  not 
only  encourage  but  practically  compel  the  diversion  of  capital 
legitimately  required  in  other  lines  to  the  industry  controlled 
by  the  combination — this  is  the  inevitable  result  of  an  arbi- 
trary advance  of  prices;  when  the  combination  collapses,  the 
capital  invested  in  that  particular  industry,  being  a  much  larger 
percentage  of  the  capital  of  the  community  than  the  trade  or 
industry  legitimately  needed,  requires  a  long  period  for  redis- 
tribution and  reinvestment;  at  a  great  loss  the  surplus  capital 
is  withdrawn  from  the  demoralized  industry  and  again  invested 
in  industries  which  require  it. 

§  1048.  But  aside  from  the  economic  results  of  an  arbitrary 
advance  of  prices  to  an  abnormal  level,  the  question  whether 
or  not  any  party  who  finds  himself  immediately  and  disas- 
trously affected  by  such  arbitrary  advance  of  prices  has  a  rem- 
edy at  law  or  in  equity  is  most  interesting.  It  seems  to  be  gen- 
erally assumed  that  there  is  no  remedy ;  that  a  combination, 
like  an  individual  or  a  partnership  or  a  corporation,  may  sell 
its  goods  at  such  prices  as  it  pleases,  and  unless  the  combina- 
tion is  itself  illegal,  or  unless  some  statutory  provision  controls, 
it  may  charge  whatever  price  it  pleases.  If  this  impression  be 
sound  the  law  is  hopelessly  inadequate  to  meet  developing  con- 
ditions, for  it  involves  the  conclusion  that  any  man  or  body  of 
men  may  obtain  the  absolute  control  of  any  particular  indus- 
try and  arbitrarily  bring  that  industry  to  a  standstill  by  ceas- 
ing absolutely  to  produce,  or  ruin  those  who  are  dependent 
upon  the  industry  by  arbitrarily  advancing  prices  to  such  a 
point  that  it  is  impossible  for  any  one  to  deal  with  the  combi- 
nation and  do  business  at  a  profit.  Whether  or  not  an  indi- 
vidual either  could  or  would  be  permitted  to  do  these  things 
need  not  be  discussed,  for  the  possibility  is  too  remote.  An  in- 
dividual may  control  industries  which  are  so  small  and  unim- 
portant that  the  action  of  the  individual  affects  the  community 
very  slightly,  although  it  may  affect  the  few  who  deal  with 
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him  very  materially.  It  is  most  patently  possible,  however, 
for  combinations  to  secure  absolute  control  of  industries  which 
produce  articles  essential  to  the  life  and  comfort  of  the  com- 
munity. Can  such  combinations,  in  the  exercise  of  their  rights 
of  ownership,  absolutely  discontinue,  if  they  see  fit,  the  pro- 
duction of  such  goods  and  articles,  or  can  they  so  arbitrarily 
advance  prices  as  to  levy  tribute  from  the  community  and  for 
the  time  being  make  it  utterly  impossible  for  those  who  are 
compelled  to  deal  with  them  to  do  business  at  a  profit  ? 

§  1049.  The  answer  to  the  question  suggested  involves  the 
consideration  whether  or  not  combinations  which  control  in- 
dustries do  not  become  so  impressed  with  a  public  character 
as  to  become  in  a  sense  yt^dM-public  corporations  —  that  is, 
corporations  akin  to  telegraph,  telephone  and  express  com- 
panies. It  is  true  that  neither  by  charter  nor  otherwise  are  they 
granted  any  special  privileges  by  the  legislature,  any  privileges 
which  distinguish  them  from  private  corporations  generally. 
As  a  rule  they  have  no  power  of  eminent  domain,  nor  are  they 
granted  any  rights  or  privileges  connected  with  streets  or  high- 
ways, and  they  are  in  fact  simply  huge  private  corporations. 
But  express,  steamship  and  elevator  companies,  for  instance, 
have  no  power  of  eminent  domain  and  are  granted  no  special 
privileges,  and  yet  the  nature  of  their  business  and  their  rela- 
tions to  the  public  are  such  that  they  are  impressed  with  a 
qicasi'public  character  and  are  not  allowed  to  arbitrarily  con- 
duct their  business  without  regard  to  the  interests  and  welfare 
of  the  community  and  of  those  who  deal  with  them.  Suppose 
it  appeared  that  all  the  producers  of  anthracite  coal  were  so 
combined  in  a  corporate  combination  that  they  absolutely  con- 
trolled the  market;  is  it  possible  the  courts  would  view  the 
combination  as  sinvply  a  private  corporation  and  permit  it  to 
exercise  the  same  arbitrary  discretion  over  output  and  prices 
that  the  private  producer  is  permitted  to  exercise?  The  ques- 
tion whether  or  not  a  corporation  is  private  or  quasirpuhlic  is 
not  to  be  determined  by  the  provisions  of  its  charter,  but  by 
the  extent  and  character  of  its  business.  If  a  corporation  in 
process  of  time  acquires  control  of  an  entire  industry,  the  effect, 
so  far  as  the  public  is  concerned,  is  exactly  the  same  as  if  the 
original  charter  of  the  corporation  recited  that  the  corporatioQ 
was  organized  for  the  express  purpose  of  securing  the  absolute 


1194  BEMEDIES.  [§  1050. 

•control  of  the  industry;  if  a  charter  contained  such  a  recital 
the  corporation  should  be  held  to  be  impressed  with  a  public 
-character,  for  the  reason  that  the  interest  of  the  public  in  the 
creation  and  organization  of  such  a  corporation  would  far  ex- 
ceed the  interest  of  the  individuals  participating  therein. 

§  105U.  In  the  Munn  Case  ^  a  law  regulating  the  manage- 
ment and  controlling  the  charges  of  grain  elevators  in  the  state 
of  Illinois  was  sustained  as  constitutional.  The  supreme  court 
said :  "  The  law  must  be  held  to  be  an  honest  effort  on  the  part 
of  the  legislature  to  arrest  a  great  and  growing  evil,  by  regu- 
lating the  charges  which  these  warehouses  shall  demand,  and 
placing  them  under  bonds  that  they  will  not  violate  its  provis- 
ions." Continuing  the  court  said :  "  It  is  idle  to  talk  about  the 
consent  of  their  customers  to  higher  rates  of  charges  than  this 
law  allows  them  to  receive.  Their  customers,  before  this  law 
was  enacted,  had  no  protection  against  these  monopolists.  They 
had  no  consent  to  give.  They  were  obliged  to  have  their  grain 
taken  to  these  warehouses,  and  be  subjected  to  such  charges  as 
(the  organized  combination,  shutting  out  all  competition,  might 
choose  to  demand.  The  producer  and  shipper  had  no  alterna- 
tive but  submission.  They  were  completely  in  the  power  of 
this  combination,  and  it  did  not  fail  to  demand  and  exact  the 
highest  charges.  It  is  this  state  of  things  the  law  is  designed 
to  remedy.  One  of  the  first  and  most  imperative  duties  of  the 
law-making  power  is  to  enact  all  necessary  laws  to  remedy 
existing  evils,  taking  care,  in  so  doing,  not  to  transgress  any 
constitutional  limitation.  The  means  by  which  to  do  it  most 
effectually  is  in  the  discretion  of  the  legislature,  keeping  in 
view  the  provisions  of  the  organic  law.  This  law  in  no  respect 
affects  the  title,  possession  or  use  of  this  warehouse  by  the 
plaintiffs  in  error.  It  deprives  them  of  nothing  they  owned 
and  possessed  at  the  time  of  its  enactment.  Anticipated  profits 
are  not  and  cannot  be  held  and  regarded  as  property  in  the 
ownership  or  possession  of  him  who  owns  the  article  out  of 
which  profits  are  expected  to  flow." ' 

Munn  'et  aL  v.  People  (1878),  69  ion  in  the  same  case  in  the  supreme 

111.  80.  court  of  the  United  States  (Munn'  ^. 

2  At  this  point  the  reasoning  of  the  Illinois  (1876),  94  U.  &  113,  at  pi  td6)L 

•court  fails,  as  is  pointed  out  by  Mr.  Property  is  nothing  at  all  except' in 

Justice  Field  in  his  dissenting  opin-  its  use  and  enjoyment,  and  antici- 


•J*  •* 
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"  The  property  is  one  thing,  and  remains  untouched  —  the 
profits  are  not  in  esse^  and  cannot  be  claimed  as  property.  When 
it  is  said  one  is  deprived  of  his  property,  the  understanding  is 
it  has  been  taken  away  from  him  —  he  is  divested  of  title  and 
possession."  ^ 

"  This  provision  in  the  bill  of  rights  has  never  been  so  con- 
strued by  the  courts  of  any  state  whose  constitution  has  such  a 

pated  profi^ts  are  part  of  the  use  and  of  property  protects  them  not  only- 
enjoyment  of  aU  property  which  is  in  their  title  and  possession,  but  in 
devoted  to  the  production  and  accu-  every  legitimate  enjoyment  thereof, 
mulation  of  wealth.  It  is.a  danger-  and  no  legitimate  use  thereof  can  be 
ous  doctrine  to  assert  for  a  moment  affected  or  curtailed  in  the  slightest 
that  the  legislature  has  any  power  degree  without  violating  the  rights 
whatsoever  to  deprive  any  owner  of  and  liberties  of  the ,  people.  If 
any  profits  which  may  be  legitl-  however,  a  man  seeks  to  profit  from 
mately  realized  from  the  lawful  use  the  public  by  devoting  his  property 
of  his  property.  The  proposition  that  not  to  a  use  that  is  purely  private 
anticipated  profits  are  not  to  be  re-  and  personal  to  himself,  but  to  a 
garded  as  property  is  an  economic  use  which  is  of  such  a  nature  that 
proposition  and  not  in  any  sense  a  the  public  not  only  has  the  right 
legal  proposition;  as  an  economic  to  make  use  of  the  property,  but  is 
proposition  it  is  absolutely  unsound,  compelled  to  use  it,  then  the  owner 
Fortunately  for  the  decision .  of  the  himself  has  in  a  very  material  and 
Hunn  case  the  discussion  of  this  substantial  sense  parted  with  his 
economic  proposition  was  unneces-  absolute  control  over  his  own  prop- 
sary.  The  decision  turned  upon  the  erty  for  the  sake  of  the  profits  he  ex- 
assumption  that  the  public  were  pects  to  realize  out  of  the  public, 
compelled  to  resort  to  elevators  for  At  any  time  he  may  resume  that 
the  storage  and  handling  of  grain,  absolute  control  by  devdting  his 
and  that  therefore  the  legislature  property  to  some  other  and  less  public 
had  the  power  to  regulate  the  man-  use,  but  so  long  as  he  sees  fit  to  use 
agement  of  elevators  and  the  charges,  his  property  and  control  it  in  such  a 
so  as  to  protect  the  public  from  ex-  manner  that  the  public  may  and 
tortion  and  unfair  treatment;  in  must  participate  in  that  use,  and  pay 
other  words,  the  nature  of  the  busi-  for  so  doing,  it  would  seem  almost 
ness  was  such  that  it  was  more  pub-  needless  to  argue  that  the  public,  on 
lie  than  private  —  that  it  was  akin  to  their  side,  may  protect  themselves 
the  business  of  innkeeping,  running  from  extortion ;  in  other  words,  a 
of  stage-coaches,  the  operation  of  man  cannot  profit  from  the  necessi- 
steamships,  etc.  ties  of  the  public  and  at  the  same 
1  This  proposition  is  no  more  sound  time  treat  his  property  as  wholly  and 
than  the  one  last  criticised.  If  the  absolutely  his  own;  the  very  fact 
legislature  has  power  to  affect  the  that  his  property  is  devoted  to  a  use 
enjoyment  and  control  of  property  which  is  of  a  public  character  gives 
up  to  the  point  of  divesting  the  title  the  public  such  an  interest  therein 
and  possession,  then  property  rights  as  enables  it  to  protect  itself  from 
are  of  little  value  in  this  country,  any  inequitable  or  arbitrary  conduct 
We  apprehend  that  the  constitu-  on  the  part  of  the  owner  thereof, 
tional  protection  extended  to  owners 
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provision  as  to  deny  to  the  legislature  the  power  to  make  all 
needful  rules  and  regulations  respecting  the  use  and  enjoyment 
of  property. 

"Ever  since  the  organization  of  our- state  government  the 
legislature  has  exercised  this  power  unquestioned.  Familiar 
instances  are  found  in  regulating  public  ferries  and  public  mills, 
and  fixing  the  compensation  in  the  shape  of  toll.  Another  is 
in  delegating  power  to  municipal  bodies  to  regulate  charges  of 
hackmen  and  draymen,  and  the  weight  and  price  of  bread."  ^ 

§  1051 .  "  But  in  a  property  the  most  eagerly  sought  after  by 
nearly  all  classes  of  the  community,  and  deemed  the  most  valu- 
able of  any,  as  it  controls  all  others,  the  legislative  power  of 
every  state  in  the  Union  has  been  brought  to  bear  upon  it,  and 
no  court  has  ever  questioned  the  right  so  to  do.  We  allude  to 
the  interest  laws — laws  declaring  at  what  rate  a  man  may 
loan  his  money.  The  argument  used  here,  it  seems  to  us,  would 
prove  all  these  laws  unconstitutional,  for  they  do  regulate  the 
use  of  a  man's  property  —  they  do  fix  a  value  upon  its  use,  and, 
as  all  observation  shows,  in  most  localities,  greatly  below  its 
market  value. 

"  It  may  be  answered,  such  has  ever  been  the  policy  of  states, 
and  such  legislation  has  become  so  universal  and  continuous 
as  to  have  familiarized  the  people  to  it,  and  who  have  adapted 
their  business  to  its  requirements.  But  here,  they  say,  we 
were  in  this  business  when  it  was  free  and  unrestricted,  and 
this  new  policy  abridges  our  gains.  It  was  rightful,  they  say, 
to  engage  in  this  business,  and  so  to  employ  our  capital  that 
we  may  make  the  largest  gains  out  of  it. 

"  The  interest  on  money  loaned  is  by  law  six  per  cent.,  with 
the  right  to  contract  for  ten  per  cent.,  and  such  has  been  the 

^  There  is  a  singular  confusion  of  weight  of  a  loaf  of  bread,  standards 

thought  here,  for  there  is  no  connec-  of  weights  and  measures,  and  so  on, 

tion  whatsoever  between  legislative  are  matters  for  regulation  for  the 

regulations  of  the  weight  of  a  loaf  of  convenience  of  the  people,  and  do 

bread  and  regulations  governing  fer-  not  affect  in  any  sense  the  owner- 

ries,  the  charges  of  hackmen,  dray-  ship  of  property;  but  the  legislature 

men,  etc.  So  far  as  the  price  of  bread  which    would   attempt  to  fix   the 

is  concerned,  that  is  a  matter  which  weight  of  a  loaf  of  bread,  and  at  the 

the  legislature  seldom  touches,  and  sametimethepriceof  the  loaf,  would 

such  legislation  is  communistic  in  be  harking  back  to  the  dark  ages 

the  extreme  and  inconsist^it  with  a  and  endeavoring  to  accomplish  an 

democratic  form  of  government.  The  economic  impossibility. 
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law  for  a  long  series  of  years.  Under  the  cover  of  that  law 
capitalists  have  engaged  in  loaning  money  at  those  rates. 
Some,  on  the  strength  of  it,  have  erected  costly  buildings  of 
granite  and  marble  in  which  to  transact  their  vast  business, 
surrounded  by  a  corps  of  clerks  and  other  officials,  to  whom 
high  salaries  are  paid. 

"  Will  any  one  deny,  after  this  banker  has  completed  his 
structure  and  arranged  everything  in  profitable  working  order, 
that  the  general  assembly  may  declare  by  law  that,  after  the 
passage  of  the  law,  the  legal  rate  of  interest  shall  be  four  per 
cent.,  and  it  shall  be  extortion  to  contract  for  more  than  six 
per  cent.,  and  a  violation  of  the  law  to  be  punishable  by  fine 
or  imprisonment,  or  both,  in  the  discretion  of  the  court.  Would 
the  money-lender  have  any  right  to  complain  ?  Would  his  ap- 
peal to  this  clause  in  the  '  Bill  of  Eights '  be  listened  to  for  a 
single  moment?  Would  any  court  in  Christendom  condemn 
such  an  enactment  as  unwarranted  by  the  fundamental  law? 
The  use  of  money  is  a  matter  of  the  greatest  public  contjern, 
and  that  it  may  be  regulated  by  law  has  never  been  authori- 
tatively denied.  Kindred  subjects,  such  as  public  warehouses, 
public  mills,  the  weight  and  price  of  bread,  and  public  ferries, 
are  so  connected  with  the  public  wejfare  that  a  government 
destitute  of  the  power  to  regulate  them  —  to  impose  such  re- 
strictions upon  them  as  may  be  deemed  necessary  to  promote 
the  greatest  good  of  the  greatest  number  —  would  be  but  the 
shadow  of  a  government,  whose  blazonry  might  well  be  the 
^  cap  and  bells '  and  a  pointless  spear." 

§  1053.  Keferring  to  the  power  of  the  legislature  the  court 
further  said :  "  That  body  could  not  withstand  the  appeals  that 
went  up  to  them  from  the  producers  and  shippers  of  the  great 
and  indispensable  wants  of  man,  and  forming  the  most  valu- 
able portion  of  our  staple  productions,  to  provide  some  rem- 
edy against  the  oppression  and  extortions  to  which  they  were 
subjected  by  this  organized  combination  of  monopolists,  already 
such  a  formidable  power,  with  but  one  heart,  and  that  palpi- 
tating for  excessive  gains. 

"  We  place  the  right  to  legislate  on  this  subject  upon  that 
power — call  it  by  what  name  you  will — inherent  in  every  or- 
ganized civil  government.  Every  sovereign  power  possesses, 
inherently,  unrestricted  legislative  power  where  the  organic 
law  imposes  no  restraints. 
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"  The  power  to  legislate  on  all  subjects  affecting  the  great 
interests  of  a  whole  community  must  be  conceded  to  exist,  and 
it  will  not  cease  to  exist  until  civil  government  shall  be  re- 
solved into  its  original  elements. 

"  We  have  nothing  to  do  with  the  policy  of  this  enactment. 
That  was  a  question  exclusively  within  the  jurisdiction  of  the 
general  assembly,  which,  under  no  circumstances,  has  the  ju- 
dicial department  a  right  to  question  or  arraign."  * 

1  In  Ruggles  v.  People  (1878),  91  HL  nounced  in  numerous  subsequent 
256,  the  supreme  court  said:  "When  cases,  as  applicable  to  the  police 
the  general  assembly  brings  into  ex-  power  of  the  state,  and  is  the  settled 
istence  an  artificial  person  or  corpo-  doctrine  of  this  court,  and  it  is  refer- 
ration,  it  may,  at  pleasure,  endow  it  able  to  the  maxim  salus  populi  su- 
with  such  faculties  or  powers  as  it  prema  est  lex.  It  is  for  the  protectioD, 
may  deem  proper,  and  for  the  benefit  safety  and  best  interests  of  the  peo- 
of  the  corporators  and  the  public  It  pie  that  governments  are  instituted 
may  grant  or  withhold  powers  at  and  maintained, 
pleasure;  but  it  is  believed  that  body  "In  this  class  of  cases,  as  in  that 
is  powerless  to  confer  greater  or  more  relating  to  the  exercise  of  the  police 
unlimited  powers  than  are  possessed  power  of  the  state,  corporate  bodies 
by  natural  persons.  The  power,  how-  ai*e  under  the  control  of  the  state  to 
ever,  may,  no  doubt,  be  conferred  to  the  same,  but  to  no  greater  extent, 
that  extent  when  necessary  to  ao-  than  individuals.  The  general  as- 
complish  the  end  sought;  but  it  sembly  may  require  of  these  bodies 
would  be  contrary  to  the  very  ob-  the  performance  of  any  and  all  acts 
jeot  of  the  creation  of  government  which  they  are  capable  of  perform- 
to  create  bodies  or  artificial  persons  ing  which  they  may  require  of  indi- 
beyond  the  power  of  control  by  the  viduals.  If  the  general  assembly 
government.  To  create  bodies  in  its  may  ^x  maximum  charges  beyond 
limit  beyond  the  governing  power  of  which  individuals  may  not  go  in 
the  state,  bodies  that  are  only  con-  performing  services  for  the  general 
trolled  by  their  own  will,  independ-  public,  and  require  them  to  conform 
ent  of  law  and  beyond  its  control,  to  such  requirements,  then  there  can 
would  be  beyond  the  purpose  of  es-  be  no  just  reason  why  the  general 
tablishing  government.  It  has  been  assembly  may  not  require  the  same 
repeatedly  held  by  this  coiu*t,  that,  of  corporate  bodies.  That  body  may 
where  a  corporation  is  thus  created,  undoubtedly,^ for  the  same  reason  and 
it  becomes  amenable  to  the  police  to  accomplish  the  same  ends,  limit 
power  of  the  state  to  the  full  extent  the  power  of  each, 
that  natural  persons  are  subject  to  "  If,  then,the  general  assembly  may 
its  controL  fix  a  maximum  rate  of  charges  by  in- 

**  This  doctrine  was  fully  reoog-  di viduals  as  common  carriers,  ware- 
nized  and  announced  in  the  case  of  housemen  or  others  exercising  a  call- 
Ohio  &  Miss.  R.  Ca  v.  McClelland  ing  or  business  public  in  its  character 
(1860),  25  m.  140;  Galena  &  Chicago  or  in  which  the  public  has  an  interest 
R  Ca  V.  Loomis  (1852),  13  id.  548;  Gap  to  be  protected  against  extortion  or 
lena  &  Chicago  Union  R.  Co.  v.  Dill  oppression,thatbodymaydo  the  same 
(1859),  22  id.  264,  and  has  been  an-  thing  and  fix  the  maximum  charges 
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§  1053.  In  affirming  the  Munn  Case^  the  supreme  court  of 
the  United  States,  after  referring  to  legislative  powers,  said: 
"Under  these  powers  the  government  regulates  the  conduct  of 
its  citizens  one  towards  another  and  the  manner  in  which  each 

of  Gorporations  exercising  the  same  vating  facilities  through  which  these 

businesa    Of  this  there  can,  weap-  vast  productions  *of  seven  or  eight 

prehend,  be  no  doubf  great  states  of  the  west '  must  pass 

In  Burdick  v.  People  (1894),  149  111.  on  the  way  to  four  or  five  of  the 

600,  606,  it  was  said:  '*The  design  states  on  the  seashore  niay  be  a  virt- 

of  the  act,  as   stated  in  its   title,  ual  monopoly. 

is  to  prevent  frauds  upon  travel-  "Under  such  circumstances  it  is 
ers  and  owners  of  railroads,  steam-  difficult  to  see  why,  if  the  common 
boats  and  other  conveyances  for  the  carrier,  or  the  miller,  or  the  ferry- 
transportation  of  passengera  The  man,  or  the  innkeeper,  or  the  wharf- 
business  of  a  common  carrier  is  a  inger,  or  the  baker,  or  the  cartman, 
public  employment  The  franchises  or  the  hackney-coachman,  pursues  a 
of  railroadS)  acting  under  charters  or  public  employment  and  exercises  a 
acts  of  incorporation,  are  of  a  pubUo  sort  of  public  office,  these  plaintiffs 
nature  so  far  as  the  safety,  conven-  in  error  do  not  They  stand,  to  use 
lence  and  comfort  of  passengers  are  again  the  language  of  their  counsel, 
concerned.  Reasonable  regulations  in  the  very  gateway  of  commerce, 
afifecting  the  conduct  of  such  public  and  take  toU  from  all  who  pass, 
employments  are  fit  subjects  for  leg-  Their  business  most  certainly  tends 
islative  action.  The  law-making  to  a  common  charge,  and  is  become 
power  may  provide  means  for  rem-  a  thing  of  public  interest  and  use. 
edying  such  evils  as,  in  its  opinion,  Every  bushel  of  grain  for  its  passage 
may  exist  in  the  management  of  pays  a  toll,  which  is  a  common 
these  public  agencies  of  transporta-  charge,  and,  therefore,  according  to 
jbion,  and  in  so  doing  it  may  some-  Lord  Hale,  every  such  warehouse- 
times  impose  restrictions  which  are  man  ought  to  be  under  public  regu- 
deemed  to  be  necessary  upon  the  use  lation^  viz.,  that  he  •  .  •  take  but 
and  enjoyment  of  property.  A  man  reasonable  toll.  Certainly,  if  any 
3S  not  deprived  of  his  property  unless  business  can  be  clothed  with  a  pub- 
it  is  taken  away  from  him,  so  that  he  lie  interest,  and  cease  to  be  juris 
IB  divested  of  his  title  and  possession,  privati  only,  this  has  been.  It  may 
To  limit  the  use  and  enjoyment  of  not  be  so  by  the  constitution  of  Illi- 
property  by  legislative  action  is  not  nois  or  this  statute,  but  it  is  by  the 
to  take  it  away  from  the  owner,  facta 

when  the  property  whose  use  and  "We  also   are  not  x)ermitted  to 

enjoyment  are  so  limited  is  invented  overlook  the  fact  that,  for  some  rea- 

in  a  business  affected  with  a  publio  son,  the  people  of  Illinois,  when  they 

use,  or  is  used  as  an  accessory  in  car-  revised  their  constitution  in  1870, 

rying  on  such  business."  saw  fit  to  make  it  the  duty  of  the 

After  discussing  the  nature  of  the  general  assembly  to  pass  laws  '  for 

elevator  business,  the  courts  in  the  the  protection  of  producera  shippers 

Munn  Case,  94  U.  S.  113,  131,  said:  and  receivers  of  grain  and  produce' 

*<Thu8  it  is  apparent  that  aU  the  ele-  (art  13,  sec.  7);  and  by  section  5  of 

1  Munn  V.  Illinois  (1876),  94  U.  a  lia 
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shall  use  his  own  property,  when  such  regulation  becomes  nec- 
essary for  the  public  good.  In  their  exercise  it  has  been  cus- 
tomary in  England  from  time  immemorial,  and  in  this  country 
from  its  first  colonization,  to  regulate  ferries,  common  carriers, 

the  same  article,  to  require  aU  rail-  be  conceded  that  it  is  a  business  in 

road  companies  receiving  and  trans-  which  the  whole  public  has  a  direct 

porting  grain  in  bulk  or  otherwise  and  positive  interest    It  presents, 

to  deliver  the  same  at  any  elevator  therefore,  a  case  for  the  application 

to  which  it  might  be  consigned,  that  of  a  long  known  and  well-established 

could  be  reached  by  any  track  that  principle  in  social  science,  and  this 

was  or  could  be  used  by  such  com-  statute  simply  extends  the  law  so  as 

pany.  and  that  all  railroad  com  pa-  to  meet  this  development  of  com- 

nies  should  permit  connections  to  be  mercial  progress.     There  is  no  at- 

made  with  their  tracks,  so  that  any  tempt  to  compel  these  owners  to 

public    warehouse,    etc.,  might    be  grant  the  public  an  interest  in  tlieir 

reached  by  the  cars  on  their  rail-  property,  but  to  declare  their  obliga- 

roads.     This  indicates  very  clearly  tions,  if  they  use  it  in  this  particular 

that  during   the   twenty  years   in  manner. 

which    this    peculiar   business  had  "  It  matters  not  in  this  case  that 

been  assuming  its  present 'immense  these  plaintiffs  in  error  had  built 

proportions,' something  had  occurred  their    warehouses    and    established 

which  led  the  whole  body  of  the  people  their  business  before  the  regulations 

to  suppose  that  remedies  such  as  are  complained  of  were  adopted.    What 

usually  employed  to  prevent  abuses  they  did  was  from  the  beginning 

by  virtual  monopolies  might  not  be  subject  to  the  power  of  the  body 

inappropriate  here.     For   our  pur-  politic  to  require  them  to  conform 

poses  we  must  assume  that,  if  a  stat-e  to  such  regulations  as  might  be  es- 

of  facts  could  exist  that  would  jus-  tabliished  by  the  proper  authorities 

tify  such  legislation,  it  actually  did  for  the  common  good.  They  entered 

exist  when  the  statute  now  under  upon  their  business   and  provided 

consideration  was  passed.     For  us  themselves  with  the  means  to  carry 

the  question  is  one  of  power,  not  of  it  on  subject  to  this  condition.    If 

expediency.    If  no  state  of  circum-  they  did  not  wish  to  submit  them- 

stances  could  exist  to  justify  such  a  selves   to   such   interference,   they 

statute*  then  we  may  declare  this  should  not  have  clothed  the  public 

one  void,  because  in  excess  of  the  with  an  interest  in  their  concern.s. 

le;<islative  power  of  the  state.    But  The  same  principle  applies  to  them 

if  it  could,  we  must  presume  it  did.  that  does   to   the  proprietor   of  a 

Of  the  propriety  of  legislative  inter-  hackney-carriage,  and  as  to  him  it 

ference  within  the  scope  of  legisla-  has  never  been  supposed  that  he  was 

tive  power,  the  legislature  is  the  ex-  exempt  from  regulating  statutes  or 

elusive  judge.  ordinances  because  he  had  purchased 

*' Neither  is  it  a  matter  of  any  mo-  his  horses  and  carriage  and  estab- 

ment  that  no  precedent  can  be  found  lished  his  business  before  the  statute 

for  a  statute  precisely  like  thia    It  is  or  the  ordinance  was  adopted, 

conceded  that  the  business  is  one  of  **  It  is  insisted,  however,  that  the 

recent  origin,  that  its  growth  has  owner  of  property  is  entitled  to  a 

been  rapid,  and  that  it  is  already  of  reasonable  compensation  for  its  use, 

great  importance.    And  it  must  also  even  though  It  be  clothed  with  a 
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hackmen,  bakers,  millers,  wharfingers,  innkeepers,  etc.,  and  in 
so  doing  to  fix  the  maximum  of  charge  to  be  made  for  services 
rendered,  accommodations  furnished  and  articles  sold.  To 
this  day  statutes  are  to  be  found  in  many  of  the  states  upon 
some  or  all  these  subjects,  and  we  think  it  has  never  yet  been 
successfully  contended  that  such  legislation  came  within  any 
of  the  constitutional  prohibitions  against  interference  with  pri- 
vate property."  ^ 

public  interest,  and  that  what  is  rea-  may  determine  what  is  within  and 

Bonable  is  a  judicial  and  not  a  legis-  what  without  its  operative  effect, 

lative  question.  Looking,  then,  at  the  common  law, 

"  As  has  already  been  shown,  the  from  whence  came  the  right  which 
practice  has  been  otherwise.  Incoun-  the  constitution  protects,  we  find 
tries  where  the  common  law  prevails,  that  when  private  property  is  *af- 
it  has  been  customary  from  time  im-  fected  with  a  public  interest  it  ceases 
memorial  for  the  legislature  to  de-  to  be  juris  privati  only.'  This  was 
clare  what  shall  be  a  reasonable  said  by  Lord  Chief  Justice  Hale 
compensation  under  such  circum-  more  than  two  hundred  years  ago 
stances,  or,  perhaps  more  properly  in  his  treatise  De  Portibus  Maris  (1 
speaking,  to  fix  a  maximum  beyond  Harg.  Law  Tracts,  78),  and  has  been 
which  any  charge  made  would  be  accepted  without  objection  as  an  es- 
unreasonable.  Undoubtedly,  in  mere  sential  element  in  the  law  of  prop- 
private  contracts,  relating  to  matters  erty  ever  since.  Property  does  be- 
in  which  the  public  fias  no  interest,  come  clothed  with  a  public  interest 
what  is  reasonable  must  be  judicially  when  used  in  a  manner  to  make  it 
ascertained.  But  this  is  because  the  of  public  consequence  and  affect  the 
legislature  has  no  control  over  such  community  at  large.  When,  there- 
a  contract.  So,  too,  in  matters  which  fore,  one  devotes  his  property  to  a 
do  affect  the  public  interest,  and  as  use  in  which  the  public  has  an  inter- 
to  which  legislative  control  may  be  est,  he,  in  effect,  grants  to  the  public 
exercised,  if  there  are  no  statutory  an  interest  in  that  use,  and  must  sub- 
regulations  upon  the  subject,  the  mit  to  be  controlled  by  the  public 
courts  must  determine  what  is  rea-  for  the  common  good,  to  the  extent 
ijonable.  The  controlling  fact  is  the  of  the  interest  he  has  thus  created, 
power  to  regulate  at  alL  If  that  ex-  He  may  withdraw  his  granjb  by  dis- 
ists,  the  right  to  establish  the  maxi-  continuing  the  use;  but,  so  long  as 
mum  of  charge,  as  one  of  the  means  he  maintains  the  use,  he  must  sub- 
of  regulation,  is  implied.  In  fact,  mit  to  the  control, 
the  common-law  rule,  which  requires  "  Thus,  as  to  ferries,  Lord  Hale  says, 
the  charge  to  be  reasonable,  is  itself  in  his  treatise  De  Jure  Maris  (1  Harg. 
a  regulation  as  to  price.  Without  it  Law  Tracts,  6),  the  king  has  *  a  right 
the  owner  could  make  his  rates  at  of  franchise  or  privilege  that  no  man 
will,  and  compel  the  public  to  yield  may  set  up  a  common  ferry  for  all 
to  his  terms,  or  forego  the  use."  passengers,   without  a   prescription 

1 A  little  further  on  the  court  said:  time  out  of  mind,  or  a  charter  from 

"  This  brings  us  to  inquire  as  to  the  the  king.    He  may  make  a  ferry  for 

principles  upon  which  this  power  of  his  own  use  or  the  use  of  his  family, 

regidation  rests,  in  order  that  we  but  not  for  the  common  use  of  all  the 

76 
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§  1054*  The  decision  in  the  Munn  Case  was  a  surprise  to  both 
bench  and  bar.  In  holding  that  the  operation  of  a  grain  ele- 
vator is  a  business  of  so  public  a  character  that  the  legislatm^e^ 
in  the  exercise  of  the  police  power,  may  control  its  manage- 

king's  subjects  passing  that  way,  be-  wharf  in  that  port,  as  it  may  faU  out 

cause  it  doth  in  consequence  tend  to  where  a  port  is  newly  erected;  in 

a  common  charge  and  is  become  a  that   case    there    cannot  be  taken 

thing  of  public  interest  and  use,  and  arbitrary  and  excessive  duties  for 

every  man  for  his  passage  pays  a  toll,  cranage,  wharfage,  pesage,  etc.,  nei- 

which  is  a  common  charge,  and  every  ther  can  they  be  enhanced  to  an  im- 

ferry  ought  to  be  under  a  public  reg-  moderate  rate;  but  the  duties  must 

ulation,  viz.,  that  it  give  attendance  be  reasonable  and  moderate,  thougli 

at  due  times,  keep  a  boat  in  due  settled  by  the   king's   license   and 

order,  and  take  but  reasonable  toll;  charter.    For   now  the  wharf  and 

for  if  he  fail  in  these  he  is  finable.*  crane  and  other  conveyances  are  af- 

So  if  he  owns  the  soil  and  landing-  fected  with  a  public  interest,  and 

places  on  both  banks  of  a  stream,  he  they  cease  to  be  juris  privati  only; 

cannot  u.<te  them  for  the  purposes  of  as  if  a  man  set  out  a  street  in  new 

a  public  ferry,  except  on  such  terms  building  on  his  own  land,  it  is  now 

and  conditions  as  the  body  politic  no  longer  bare  private  interest,  but 

may  from  time  to  time  impose;  and  is  affected  by  a  public  interest* 

this  because  the  common  good  re-  "This   statement  of  the  law  by 

quires  that  all  public  ways  shall  be  Lord  Hale  was  cited  with  approba^ 

under  the  control  of  the  public  au-  tion  and  acted  upon  by  Lord  Kenyon 

thoritiea    This  privilege  or  prerog-  at  the  beginning  of  the  present  cen- 

ative  of  the  king,  who  in  this  con-  tury,  in  Bolt  v.  Stennett  (1800),  8  T.  R» 

nection  only  represtmts  and  gives  606. 

another  name  to  the  body  politic,  is  "  And  the  same  has  been  held  as 
not  primarily  for  his  profit,  but  for  to  warehouses  and  warehousemen, 
the  protection  of  the  people  and  the  In  Aldnutt  v.  Inglis,  12  East,  527,  de- 
promotion  of  the  general  welfare.  cided  in  1810,  it  appeared  that  the 
"And,  again,  as  to  wharves  and  London  Dock  Company  had  built 
wharfingers,  Lord  Hale,  in  his  treat-  warehouses  in  which  wines  were 
ise  De  Portibus  Maris,  already  cited,  taken  in  store  at  such  rates  of  charge 
says:  *  A  man,  for  his  own  private  as  the  company  and  the  owners 
advantage,  may,  in  a  port  or  town,  might  agree  upon.  Afterwards  the 
set  up  a  wharf  or  crane,  and  may  company  obtained  authority,  under 
take  what  rates  he  and  his  custom-  the  general  warehousing  act,  to  re- 
ers  can  agree  for  cranage,  wharfage,  ceive  wines  from  importers  before 
housellage,  pesage;  for  he  doth  no  the  duties  upon  the  importation  were 
more  than  is  lawful  for  any  man  to  paid;  and  the  question  was  whether 
do,  viz.,  makes  the  most  of  his  own.  they  could  charge  arbitrary  rat-es  for 
...  If  the  king  or  subject  have  a  such  storage  or  must  be  content 
public  wharf,  unto  which  all  persons  with  a  reasonable  compensation, 
that  come  to  that  port  must  come  Upon  this  point  Lord  Ellenborough 
and  unlade  or  lade  their  goods  as  for  'said  (p  537):  *  There  is  no  doubt  that 
the  purpose,  because  they  are  the  the  general  principle  is  favored,  both 
wharves  only  licensed  by  the  queen,  in  law  and  justice,  that  every  man 
•    .    .    or  because  there  is  no  other  may  fix  what  price  he  pleases  upoa 
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ment  and  charges  for  storage,  the  supreme  court  of  the  United 
States  probably  went  further  than  it  is  necessary  to  go  to  hold 
that  a  corporate  combination  controlling  an  entire  industry  is 
engaged  in  a  business  that  vitally  affects  the  public.    The  rea- 

his  own  property,  or  the  use  of  it;  and  that  the  company  might  discon- 
but  if  for  a  particular  purpose  the  tinue  this  application  of  them,  or 
public  have  a  right  to  resort  to  his  that  they  might  have  made  what 
premises  and  make  use  of  them,  and  terms  they  pleased  in  the  first  in- 
he  have  a  monopoly  in  them  for  that  stance,  yet,  having,  as  they  now 
purpose,  if  he  will  take  the  benefit  have,  this  monopoly,  the  question  is, 
of  that  monopoly,  he  must,  as  an  whether  the  warehouses  be  not  pri- 
equivalent,  perform  the  duty  at-  vate  property  clothed  with  a  public 
tached  to  it  on  reasonable  terms,  right,  and,  if  so.  the  principle  of  law 
The  question,  then,  is  whether,  cir-  attaches  upon  them.  The  privilege, 
cumstanced  as  this  company  is,  by  then,  of  bonding  these  wines  being 
the  combination  of  the  warehousing  at  present  confined  by  the  act  of 
act  with  the  act  by  which  they  were  parliament  to  the  company's  ware- 
originally  constituted,  and  with  the  houses,  is  it  not  the  privilege  of  the 
actually  existing  state  of  things  in  public,  and  shall  not  that  which  is 
the  port  of  London,  whereby  they  for  the  good  of  the  public  attach  on 
alone  have  the  warehousing  of  these  the  monopoly,  that  they  shall  not  be 
wines,  they  be  not,  according  to  the  bound  to  pay  an  arbitrary  but  a  rea- 
doctrine  of  Lord  Hale,  obliged  to  sonable  rent  ?  But  upon  this  record 
limit  themselves  to  a  reasonable  the  company  resist  having  their  de- 
compensation for  such  warehousing,  mand  for  warehouse  rent  confined 
And,  according  to  him,  whenever  within  any  limit;  and,  though  it 
the  accident  of  time  casts  upon  a  does  not  follow  that  the  rent  in  fact 
party  the  benefit  of  having  a  legal  fixed  by  them  is  unreasonable,  they 
monopoly  of  landing  goods  in  a  pub-  do  not  choose  to  insist  on  its  being 
lie  port,  as  where  he  is  the  owner  of  reasonable  for  the  purpose  of  rais- 
the  only  wharf  authorized  to  receive  ing  the  question.  For  this  purpose, 
goods  which  happens  to  be  built  in  a  therefore,  the  question  may  be  taken 
port  newly  erected,  he  is  confined  to  to  be  whether  they  may  claim  an 
take  reasonable  compensation  only  unreasonable  rent.  But  though  this 
for  the  use  of  the  wharf.*  be  private  property,  yet  the  princi- 

"And  further  (on  p^  589):  'It  is  pie  laid  down  by  Lord  Hale  attaches 

enough  that  there  exists  in  the  place  upon  it,  that  when  private  property 

and  for  the  commodity  in  question  is  affected  with  a  public  interest  it 

a  virtual  monopoly  of  the  warehous-  ceases  to  be  juris  privati  only;  and, 

ing  for  this  purpose,  on  which  the  in  case  of  its  dedication  to  such  a 

principles  of  law  attaches,  as  laid  purpose  as  this,  the  owners  cannot 

down  by  Lord  Hale  in  the  passage  take  arbitrary  and  excessive  duties, 

referred  to  (that  from  De  Portibus  but  the  duties  must  be  reasonable.' 

Maris   already   quoted),    which    in-  "We  have  quoted  thus  largely  the 

eludes  the  good  sense  as  well  as  the  word  of  these  eminent  expounders 

law  of  the  subject'  of  the   common  law,    because  we 

"  And  in  the  same  case  Le  Blanc,  J.,  think  we  find  in  them  the  principle 

said  (p.  541):  'Then,  admitting  these  which  supports  the  legislation  we 

warehouses  to  be  private  property,  are  now  examining.    Of  Lord  Hale 
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soning  which  underlies  the  conclusion  reached  in  that  case  is 
that  the  public  is  more  or  less  dependent  upon  grain  elevators; 
that  they  perform  services  absolutely  essential  to  the  move- 
ment of  grain ;  that  arbitrary  action  on  the  part  of  the  owners 

it  was  once  eaid  by  a  learned  Ameri-  common  carriers,  which  was  done  in 
can  judge:  'In  England,  even  on  England  as  long  ago  as  the  third  year 
rights  of  prerogative,  they  scan  his  of  the  reign  of  William  and  Mary, 
words  with  as  much  care  as  If  they  and  continued  until  within  a  corn- 
had  been  found  in  Magna  Charta;  and  paratixely  recent  period.  And  in 
the  meaning  once  ascertained,  they  the  first  statute  we  find  the  follow- 
do  not  trouble  themselves  to  search  ing  suggestive  preamble,  to  wit: 
any  further.'  Ex  parte  Jennings  'And  whereas  divers  wagoners  and 
<1826),  6  Ck)w.  586,  note.  other     carriers,     by     combiaations 

"In  later  times  the  same  princi-  among  themselves,  have  raised  the 
pie  came  under  consideration  in  the  prices  of  carriage  of  goods  in  many 
supreme  court  of  Alabama.  That  places  to  excessive  rates,  to  the  great 
court  was  called  upon,  in  1841,  to  injury  of  the  trade:  Be  it  therefore 
decide  whether  the  power  granted  enacted,' eta  8  W.  &  M.,chs.  12, 24; 
to  the  city  of  Mobile  to  regulate  the  8  Stat  at  I^rge  (Qreat  Britain),  481. 
weight  and  price  of  bread  was  un-  <'Ck)mmon  carriers  exercise  a  sort 
constitutional,  and  it  was  contended  of  public  office,  and  have  duties  to 
that  *  it  would  interfere  with  the  perform  in  which  the  public  is  inter- 
right  of  the  citizen  to  pursue  his  ested.  New  Jersey  Steam  Nav.  Ca 
lawful  trade  or  calling  in  the  mode  v.  Merchants*  Bank  (1848),  6  How. 
his  judgment  might  dictate;'  but  844,382.  Their  business  is  therefore 
the  court  said,  'there  is  no  motive  'affected  with  a  public  interest,' 
...  for  this  interference  on  the  within  the  meaning  of  the  doctrine 
part  of  the  legislature  with  the  law-  which  Lord  Hale  has  so  forcibly 
ful   actions   of  individuals,  or  the  stated. 

mode  in  which  private  proj^erty  *'But  we  need  not  go  further, 
shall  be  enjoyed,  unless  such  calling  Enough  has  already  been  said  to 
affects  the  public  interest,  or  private  show  that,  when  private  property  is 
property  is  employed  in  a  manner  devoted  to  a  public  use,  it  is  subject 
which  directly  affects  the  body  of  the  to  public  regulation.  It  remains 
people.  Upon  this  principle,  in  this  only  to  ascertain  whether  the  ware- 
state,  tavern-keepers  are  licensed;  houses  of  these  plaintiffs  in  error, 
.  .  .  and  the  county  court  is  re-  and  the  business  which  is  carried  on 
quired,  at  least  once  a  year,  to  settle  there,  come  within  the  operation  of 
the  rates  of  innkeepers.  Upon  the  this  principle." 
same  principle  is  founded  the  con-  See  also  C,  R  &  Q.  Ry.  Ca  v.  Iowa 
trol  which  the  legislature  has  always  (1876),  94  U.  S.  155:  Peik  v.  Chicago 
exercised  in  the  establishment  and  &  N.  W.  Ry.  Co.  (1876),  id.  164:  Stone 
regtilation  of  mills,  ferries,  bridges,  v.  Wisconsin  (1876),  id.  181 ;  Town- 
turnpike  roads  and  other  kindred  ship  of  Burlington  v.  Beasley  (1876), 
subjects.'  Mayor  and  Aldermen  of  id.  810;  Hall  v.  De  Cuir  (1877),  95 
Mobile  v.  Yuille  (1891),  8  Ala.  (N.  S.)  U.  S.  485;  Sinking  Fund  Cases  (1878), 
140.  99  U.  S.  700 ;  Ruggles  v.  Illinois  (1882), 

'*  From  the  same  source  comes  the  108  U.  S.  526,  1    Sup.   Ct  R.   125; 

power  to  regulate  the   charges  of  Spring    Valley    Water    Works    v. 
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of  elevators  would  prove  quite  as  disastrous  as  arbitrary  action 
on  the  part  of  owners  of  steamships  or  railways.  .As  pointed 
out  in  the  dissenting  opinion  of  Justice  Field  there  is  no  such 
radical  distinction  between  the  operation  of  elevators  and  the 
conduct  of  other  trades,  callings  and  businesses  of  a  purely 
private  nature  as  there  is  between  the  operation  of  railroads, 
for  instance,  and  the  conduct  of  private  enterprises.  Tip  to  the 
decision  in  the  Munn  Case  the  distinction  between  quasi-^^xxhlio 
corporations  and  private  corporations  was  a  distinction  of  kind 
rather  than  degree,  the  quasi-pubUc  corporations  enjoying,  by 
virtue  of  legislative  grant  or  otherwise,  certain  special  privileges 
for  which  they  were  compelled  to  pay,  so  to  speak,  by  submitting 
to  the  supervision  of  the  legislature.  Grain  elevators  located 
entirely  upon  private  property  enjoy  no  special  privileges,  and 
yet  it  was  held  that  the  legislature  has  the  right  to  intervene 
and  control,  to  a  certain  extent,  their  management  and  charges 
for  storage.  In  so  holding  the  court  departed  somewhat  from 
the  principles  and  theories  underlying  the  earlier  authorities; 
instead  of  holding  that  the  power  of  the  legislature  to  regulate 
was  based  upon  the  grant  of  some  special  privilege,  the  court 
broadlv  held  that,  wherever  the  nature  of  the  business  is  such 
that  the  patronage  of  the  public  is  compulsory,  the  legislature 
has  the  power  to  protect  the  public  from  extortion.  Applying 
the  same  reasoning  to  combinations  which  control  entire  in- 
dustries,  conclusions  precisely  similar  would  seem  to  follow, 
although  it  must  be  conceded  that  great  difficulty  will  be  ex- 
perienced in  attempting  practically  to  regulate  such  combina- 
tions. For  instance,  suppose  the  Standard  Oil  Company  so 
controls  the  output  and  prices  of  oil  in  this  country  that  the 
people  are  entirely  dependent  upon  the  company,  it  is  difficult 
to  see  why  its  business  is  not  of  a  character  quite  as  public  as 
the  business  of  running  a  grain  elevator.  The  grain  elevator 
has  hundreds  of  competitors,  many  of  them  situated  close  at 
hand,  while  the  Oil  Company  has  no  competitor  and  the  buy- 
ers of  oil  must  pay  the  price  fixed,  whether  the  price  be  rea- 
sonable or  not.  (The  Standard  Oil  Company  is  here  used  simply 

Schottler  et  al.  (1883),  110  U.  a  847.  4  U.  a  628,  8  Sup.  Ct  R  278;  Dow  v. 

Sup.  Ct  R.  48;  Railroad  Commission  Beidelmann  (1887),  125  XJ.  Q.  680,  8 

Cases  (1885),  116  U.  a  807,  6  Sup.  Ct  Sup.  Ct  R  102a 
R.  884;  Mugler  v.  E^nsas  (1887),  128 
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by  way  of  illustration,  and  it  is  not  intended  to  make  any  as- 
sertion of  fact  concerning  it.  Whether  it  does  or  does  not 
control  the  oil  industry  is  not  material  to  the  present  discus- 
sion.) 

§  1055.  It  is  believed  that  the  courts  will  strive,  so  far  as 
practicable,  to  apply  the  principles  laid  down  in  the  Munn 
Case  to  large  combinations,  and  there  will  be  an  increasing 
tendency  to  hold  that  the  conduct  of  large  combinations  which 
so  control  their  several  industries  as  to  intimately  affect  the 
public  welfare  will  be  supervised  and  extortion  will  not  be 
permitted.  Whether  this  tendency  will  prove  in  the  long 
run  economically  sound  is  another  question,  but  for  the  pres- 
ent it  seems  certain  that  courts  as  well  as  legislatures  will  do 
whatever  they  can  to  protect  both  individuals  and  the.  public 
from  the  disastrous  consequences  of  arbitrary  action. 

(3)  If  a  combination  in  arbitrarily  advancing  prices  discrim- 
inates between  different  customers,  either  with  or  without  the 
intention  of  injuring  such  customers,  a  very  different  ques- 
tion is  presented  and  one  with  which  a  court  of  equity  may 
deal.  So  long  as  there  is  no  discrimination  and  prices  and 
charges  are  made  the  same  to  all,  it  may  be  difficult  for  either 
a  court  of  law  or  a  court  of  equity  to  intervene  on  behalf  of 
those  who  are  injured;  but  if  in  arbitrarily  advancing  prices 
discriminations  are  made  and  more  favorable  terms  are  given 
to  some  than  to  others,  those  who  are  discriminated  against 
may  appeal  to  a  court  of  equity  for  protection  and  to  a  court 
of  law  for  redress.  These  conclusions  are  reached  upon  the 
assumption  that  both  courts  of  law  and  courts  of  equity  will 
treat  large  combinations  which  control  their  industries  as  being 
of  a  semi-public  character.  For  instance,  suppose  a  combina- 
tion so  controls  the  manufacture  of  print  paper  in  this  country 
that  the  publisher  of  every  newspaper  is  absolutely  compelled 
to  purchase  his  paper  from  the  combination;  suppose  the  com- 
bination arbitrarily  advances  the  price  of  print  paper  beyond 
a  normal  profit  level,  and  that  instead  of  making  a  uniform 
price  throughout  the  country  it  discriminates  between  vari- 
ous publishers,  making  separate  contracts  with  each,  charging 
prices  based  upon  the  publisher's  ability  to  pay  rather  than 
upon  the  cost  of  producing  the  paper;  or  suppose  that  it  ma- 
liciously declines  to  sell  print  paper  to  the  publisher  of  a  large 
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<iaily  paper,  thereby  compelling  him  to  suspend  publication  as 
soon  as  his  supply  of  paper  should  be  exhausted ;  is  it  possible 
that  under  such  conditions  the  publisher  would  have  no  rem- 
edy, but  must  submit  to  ruin?  It  is  believed  that  on  present- 
ing the  conditions  to  a  court  of  equity  an  injunction  would 
issue  restraining  the  combination  from  refusing  to  sell  paper 
to  complainant,  and  the  injunction  would  issue  upon  the  broad 
ground  that  the  power  and  the  character  of  the  combination 
are  such  that  it  could  not  arbitrarily  refuse  to  do  business  with 
parties  dependent  upon  it.  If,  instead  of  refusing  absolutely 
to  Sell  paper  to  any  particular  publisher,  the  combination  so 
advanced  the  price  to  a  publisher  as  to  entirely  absorb  the 
profits  of  his  business,-  the  same  result  would  be  accomplished 
in  the  long  run  as  would  be  more  directly  accomplished  by 
peremptorily  refusing  to  sell ;  it  is  believed  that  under  such 
<5ircumstances  a  court  of  equity  would  intervene  and  enjoin 
the  combination  from  refusing  to  sell  to  the  publisher  upon 
terms  more  burdensome  than  those  imposed  upon  its  most 
favored  customers. 

§  1056.  Parties. —  In  case  of  labor  organizations,  which  are 
voluntary  associations,  where  notice  has  already  been  given  to 
sufficient  parties  to  bring  the  organization  before  the  court,  a 
motion  for  preliminary  injunction  against  the  association  may 
be  heard,  for  such  an  injunction  against  numerous  members  of 
the  organization  in  their  individual  capacity  would  operate  to 
restrain  them  from  any  unlawful  action  in  their  associate  ca- 
pacity as  well.^ 

1  American  Steel  &  Wire   Ca  y.  no  evidence  in  the  affidavits  filed, 

Wire  Drawers'  and  Die  Makers'  Un-  those  *  who  have  been  seen  once  only 

ions  et  aL  (1898),  90  Fed.  R.  598.    In  in  the  vicinity/  and  those  who  have 

this  case  Hammond,  J.,  said:  "And  been  seen  'more  than  once.'  By  this 

I  may  as  weU  dispose  of  another  ob-  process  of  cancellation  and  elimina- 

jection  pertinent  here,  as  well  as  to  tion  we  have  a  showing  that  only 

the  application  for  leave  to  amend  thirteen  —  a  corporal's  guard,  com- 

the  bill  as  proposed.    Counsel  has  paratively  —  are  up  for  *  government 

prepared  elaborate  and  useful  sched-  by  injunction.'    All  this  would  be 

ules  of  this  small  army  of  defend-  very  weU  if  this  case  were  on  final 

ants,  showing  those  who  have  an-  hearing,  and  the  question  were  one 

swered,  those  who  have  been  served  of  perpetual  injunction.    Then  such 

and  not  answered,  those  who  are  out  elimination  would  be  necessary  on 

of  the  jurisdiction  as  shown  by  the  the  plainest  principles  of  equitable 

proof,those  who  have  not  been  served  remedy  and  practice.    But  not  sa 

at  all,  and  about  whom  nothing  is  now." 
shown,  those  against  whom  there  is 
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§  1057.  Where  employees  of  a  railroad  were  enjoined  from 
refusing  to  handle  interstate  trade  in  connection  with  a  certain 
railroad,  a  locomotive  engineer  who  had  received  notice  of  the 
injunction  is  guilty  of  contempt  of  court  if  he  refuses  to  obey, 
notwithstanding  he  was  not  a  party  to  the  suit.^  In  this  par- 
ticular case  it.  was  urged  by  respondent  "  that  the  circuit  court 
had  no  jurisdiction  of  the  person  of  the  petitioner,  because  he  was 
not  a  party  to  the  suit,  nor  served  with  any  subpoena  notifying 
him  of  the  same;  had  no  notice  of  the  application  for  the  in- 
junction, nor  was  served  with  a  copy  thereof;  nor  had  any 
notice  whatever  of  the  issuing  of  such  injunction,  nor  of  its 
contents.  That  the  circuit  court  was  also  without  jurisdiction 
to  make  the  order,  because  it  was  beyond  the  jurisdiction  of  a 
court  of  equity  to  compel  the  performance  of  a  personal  con- 
tract for  service  and  to  interfere,  by  mandatory  injunction, 
with  the  contract  between  himself  and  the  Lake  Shore  & 
Michigan  Southern  Railway  Company."  The  matter  came  be- 
fore the  supreme  court  on  a  petition  for  writ  of  habeas  corpuB^ 
and  the  court  said:  "  The  only  question  which  can  properly  be 
raised  upon  this  writ  is  whether  the  circuit  court  exceeded  its 
jurisdiction  in  holding  the  petitioner  for  a  contempt  and  in  im- 
posing upon  him  a  fine  therefor.  We  are  not  at  liberty  to  con- 
sider the  testimony,  or  to  inquire  whether  the  facts,  as  they 
appeared  upon  the  hearing,  justified  the  action  of  the  circuit 
court.  It  is  only  upon  the  theory  that  the  proceedings  and 
judgment  of  the  court  were  nullities  that  we  are  authorized  to 
reverse  its  action.  It  has  been  too  frequently  decided,  to  be 
now  open  to  question,  that  a  writ  of  Jidbeeis  corpus  cannot  be 
made  use  of  to  perform  the  functions  of  a  writ  of  error  or  an 
appeal."  * 

1  In  re  Lennon  (1897),  166  U.  S.  548,  *'  The  fact«  that  petitioner  was  not  a 

17  Sup.  Ct  R  658.  party  to  such  a  suit,  nor  served  with 

3  Citing  Ex  parte  Kearney  (1822),  7  process  of  subpoena,  nor  had  notice 

Wheat  38,  43;  Ex  parte  Terry  (1888),  of  the    application    made  by  com- 

128  U.  S.  289,  9  Sup.  Ct  R  77;  Ex  plainant  for  the  mandatory  injunc- 

parte  Cuddy  (1889).  131  U.  S.  280,  9  tion,  nor  was  served  by  the  officers  of 

Sup.  Ct  R.  703;  Nielson,  Petitioner  the  court  with  such  injunction,  are 

(1889),  131  U.  S.  176,  9  Sup.  Ct.  R.  672;  immaterial,  so  long  as  it  was  made. 

Ex  parte  Tyler  (1898),  149  U.  S.  164. 167,  to  appear  that  he  had  notice  of  the 

13  Sup.  Ct.  R  785;  United  States  v.  issuing  of  an  injunction  by  the  court. 

Pridgeon  (1894),  153  U.  S.  48,  14  Sup.  To  render  a  person  amenable  to  an 

CtB.746.  Continuing  the  court  said:  injunction   it  is  neither  necessary 
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Evidence  that  a  railroad  company  had  copies  of  the  order 
of  the  court  printed,  and  attached  thereto  a  notice  signed  by 
the  superintendent  calling  the  attention  of  all  employees  to 
the  injunction,  and  that  printed  copies  of  the  injunction  and 
notice  were  posted  on  all  the  bulletin  boards  at  the  round-house 
where  the  engineers  took  their  engines,  and  that  it  was  the 
duty  of  the  engineers  to  examine  all  notices  so  posted  before 
starting  on  their  runs,  is  competent  as  tending  to  show  that  a 
locomotive  engineer  had  knowledge  of  the  contents  of  the 
order.^ 

§  1058.  Practice  on  application  for  and  granting  of  in- 
terlocutory injunctions, —  Upon  the  hearing  of  a  motion  for 
a  preliminary  injunction  the  rules  of  evidence  are  applied  less 
strictly  than  upon  the  final  hearing  of  the  cause,  and  conse- 
quently evidence  that  would  not  be  competent  in  support  of 
an  application  for  perpetual  injunction  should  be  admitted.* 
The  reason  for  the  rule  is  plain.  Probability  of  right  is  suffi- 
cient to  authorize  a  preliminary  injunction.  In  most  cases  it 
is  granted  to  preserve  property  in  statu  quo  during  the  pend- 
ency of  a  suit  in  which  the  right  to  an  injunction  is  to  be  de- 
cided, and  it  issues  without  the  court  expressing,  or  having  the 
means  of  forming,  any  opinion  as  to  such  right.' 

§  1058a.  It  is  not  sufficient  to  simply  charge  that  defend- 
ants unlawfully  conspired  to  injure  plaintiff's  business,  etc., 
and  that  they  maliciously  compelled  plaintiff's  employees  to- 
leave  his  employment,  but  the  means  which  were  used  must 
be  set  forth,  and  it  must  appear  that  the  means  used  were  of 
an  unlawful  or  oppressive  character.* 

§  1059.  A  preliminary  injunction  should  not  be  dissolved 
when  the  answer  filed  by  twenty-one  out  of  twenty-seven  de- 

that  he  should  have  been  a  party  to  *  Buck  v.  Hemance  (1848),  1  Blatchf. 

the  suit  in  which  the  injunction  was  822,  Fed.    CJas.  2081;    Matthews    v. 

issued,  nor  to  have  been  actually  Ironclad  Mfg.  Ca(  1884),  19  Fed.  R  821. 

served  with  a  copy  of  it,  so  long  as  •  Great  Western  Ry.  Ca  v.  Birming- 

he  appears  to  have  had  actual  no-  ham  &  O.  J.  Ry.  Co.,  2  PhiL  Ch.  597; 

tice."  Casey-  v.  Cin.  Typa  Union   et   aL 

1  In  re  Lennon  (1897),  106  U.  a  548,  (1891),  45  Fed.  R.  135,  at  p.  147. 

17  Sup.  Ct  R  658.    It  further  ap-  *  Richter  Bros.  v.  Journeymen  Tail- 

peared,  however,  in  this  case  that  ors'  Union  (1890),  24  Wkly.  Law  BuL 

Lennon  was  handed  a  copy  of  the  189;  Mayer  v.  Journeymen  Stonecut- 

orJer,  which  alone  would  be  suffi-  ters'  Ass'n  (1890),  47  N.  J.  Eq.  519,  20 

cient  to  charge  him  with  notice.  AtL  R.  492. 
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fendants  does  not  appear  to  have  been  sworn  to  by  any  of 
them.^ 

§  1060.  It  cannot  be  urged  as  a  defense  to  an  application 
for  an  injunction  restraining  parties  from  obstructing  streets 
and  highways,  and  from  intimidating  employees,  that  the 
•complainant  is  an  illegal  combination;  if  complainant  has  al- 
ready been  judicially  declared  to  be  a  trust  at  the  suit  of  the 
attorney-general  in  direct  proceedings,  then  possibly  its  illegal 
<;haracter  might  be  pleaded  in  defense  to  an  application  for  an 
injunction,  but  not  otherwise.' 

§  1061.  Eyidence. —  To  sustain  an  application  for  a  prelim- 
inary injunction,  the  affidavits  of  individuals,  the  proclamations 
of  the  governor  of  the  state  and  of  the  mayor  of  the  city 
wherein  the  disorder  occurs,  statements  in  the  public  journals, 
supported  by  testimony,  together  with  affidavits,  may  all  be 
considered ;  and  whether  an  injunction  should  issue  is  to  be 
determined  from  all  the  evidence  submitted.' 

Evidence  that  at  the  time  of  the  service  of  an  injunction, 
and  at  the  reading  of  the  same,  the  parties  served  spoke  dis- 
respectfully of  the  injunction,  using  such  expressions  as:  "We 
are  used  to  papers  like  that;"  "We  will  take  the  conse- 
•quences;"  "I  will  eat  mine  for  breakfast,"  will  be  taken  into 
consideration  on  the  hearing  as  tending  to  show  not  only 
knowledge  of  the  issuance  of  the  order,  but  of  an  intention  to 
wilfully  disregard  it.* 

§  1062.  Contempt  proceedings. —  There  is  no  settled  prac- 
tice in  contempt  proceedings  in  the  federal  courts.'  The  proper 
procedure  in  contempt  cases  is:  First,  filing  of  affidavits  which 
set  forth  in  detail  the  guilt  of  the  parties  charged.  Second,  en- 
tering a  rule  upon  parties  charged  to  show  cause  why  attach- 
ments should  not  issue  against  them,  and  why  they  should  not 
be  punished.  Third,  personal  service  of  the  rule  to  show  cause. 
Fourth,  on  the  return  day  of  the  rule,  if  parties  charged  deny 
the  contempt,  then  interrogatories  should  be  filed  or  the  matter 

>  Wick  China  Co.  v.  Brown  (1894),    AmaL  Council  of  N.  O.  (1893),  54  Fed. 
164  Pa.  St  449,  30  Atl  R.  261.  R.  994 

2  American  Steel  &  Wire  Ckx  y.  « MackaU  v.  Ratchford  et  aL  (1897), 

Wire  Drawers'  &  Die  Makers*  Unions  82  Fed.  R  41. 

«t  aL  (1898),  90  Fed.  R.  60a  &  United  States  v.  Sweeney  (1899), 

>  United  States  v.  Workingmen*s  95  Fed.  R.  434. 
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referred  to  a  master  to  ascertain  the  facts.  Fifth,  final  decision 
and  decree  of  the  court  upon  the  answer  to  the  interrogatories 
or  the  evidence  taken. 

If  the  party  accused  either  does  not  appear  or  does  not  deny 
his  guilt,  the  court  will  hold  him  in  contempt  and  punish  ac- 
cordingly. 

If  the  court  issuing  the  injunction  is  without  jurisdiction  the 
injunction  may  be  violated  with  impunity,  and  the  lack  of  juris- 
<liction  shown  in  defense  to  any  contempt  proceedings;  but  if 
the  court  has  jurisdiction  of  the  subject-matter  and  parties,  a 
violation  of  the  terms  of  the  injunction  is  a  contempt  of  court, 
notwithstanding  the  injunction  may  have  been  issued  errone- 
ously, and  may  afterwards  be  dissolved.^ 

It  is  usual  to  bring  the  violation  of  the  injunction  to  the  at- 
tention of  the  court  by  affidavits,  and  it  should  appear  that  the 
parties  charged  have  notice  of  the  injunction.  In  defense  it 
may  be  shown  (1)  that  the  court  is  without  jurisdiction;  (2)  that 
the  parties  had  no  notice,  either  directly  or  indirectly,  that  an 
injunction  had  issued;  (3)  that  as  a  matter  of  fact  they  did  not 
violate  the  order  of  the  court. 

§  1063.  Where  a  temporary  restraining  order  is  disobeyed 
and  affidavits  filed  bj^  complainant  showing  that  certain  of  the 
defendants  were  guilty  of  the  violation,  a  rule  will  be  entered 
against  them  requiring  them  to  show  cause  why  they  should 
not  be  attached  for  contempt  of  court;  on  their  failure  to  ap- 
pear pursuant  to  the  rule,  and  it  appearing  that  service  of  the 
mandatory  order  has  been  made  upon  them,  an  attachment 
will  issue,  and  they  will  be  brought  before  the  court  and 
tried.2 

§  1064,  * Entitling  the  cause, —  Where  the  proceeding 

in  contempt  is  for  disobedience  to  the  process  of  the  court  or 
to  any  order  or  decree  in  a  case  pending,  all  proceedings  may 
be  and  usually  are  entitled  as  in  the  original  suit,  though  they 
may  also  be  entitled  in  the  name  of  the  people  on  the  relation 
of  the  person  prosecuting  the  attachment.  Where  the  attach- 
ment proceeding  is  against  a  witness  or  some  person  not  a  party 
to  the  suit,  the  prevailing  practice  is  to  entitle  the  order  for  at- 

1  Walton  V.  Devlin  (1871),  61  111.  «Lake  Erie  &  W.  Ry.  Ca  v.  Bailie 
201;  High  on  Injunctions,  sea  1425.    et  al  (1898),  61  Fed.  R.  494 


1212                                       '              REMEDIES.  [§  1065. 

tachment  and  all  subsequent  proceedings  in  the  name  of  the 
people  on  the  relation  of  the  prosecuting  party .^ 

§  1065.  Power  to  punish. —  The  power  of  a  court  ta 

make  an  order  carries  with  it  the  power  to  punish  disobedience 

1  Fisher  v.  Hayes  (1881),  6  Fed.  R  trying  a  man  on  his  own  oath.   4  BL 

63;  StafTord  V.  Brown,  4  Paige,  860.  Com.  287.    Except,  however,  in  de- 

In  United  States  v.  Anon.  (1884),  21  termining  whether  a  member  of  par- 
Fed.  R.  761,  Hammond,  J., said:  "Pro-  liament  should  or  should  not  be  im- 
cedure  in  matters  of  contempt  dif-  prisoned  for  his  contempt,  this  dis- 
fers  in  courts  of  law  and  equity;  and  tinction  between  civil  and  criminal 
again  in  the  latter  according  to  the  contempts,  or  ordinary  and  extraor- 
character  of  the  alleged  contempt  dinary  contempts,  was  wholly  im- 
There  are  two  classes  of  contempts  material  As  to  ordinary  mortals^ 
in  a  court  of  equity,  known  as  ordi-  in  a  court  of  equity  the  distinction 
nary  and  extraordinary,  though  in  was  one  wholly  of  procedure.  In  or- 
modem  times  they  have  been  called,  dinary  or  civil  contempts  there  was 
as  by  Lord  Chancellor  Brougham  in  only  a  controversy  between  the  par- 
Wellesley^s  Case,  2  Russ.  &  M.  689,  ties,  not  involving  the  element  of 
civil  and  criminal;  &s  to  which  he  offense  to  the  court,  or  rather  to  the 
says:  '  I  agree  that  there  may  of  ten-  king,  in  the  fact  of  disobedience; 
times  be  a  difficulty  in  finding:  first,  though,  technically  and  in  form,  that 
authority  for  deciding  where  the  element  was  the  gravamen  of  aU 
line  is  to  be  drawn;  and  secondly,  processes  of  contempt.  In  extraor- 
instances  in  practice  for  drawing  if  dinary  contempts  the  existence  in 
He  then  shows  how  the  distinction  fact  of  disrespect  of  authority  was 
has  been  applied  in  courts  of  law,  punished  as  an  offense.  The  one  was 
from  which  indeed  he  takes  the  no-  merely  remedial,  the  other  punitive 
menclature,  while  that  of  the  equity  or  disciplinary.  That  which  was  re- 
courts  much  the  better  expresses  the  medial  was  less  summary  in  its  oper- 
distinction  as  it  there  prevails.  It  ation,  in  the  sense  that  it  took  longer 
would  be  interesting,  if  not  profit-  to  accomplish  the  remedial  purpose^ 
able,  in  this  case,  to  trace  the  infiu-  and  the  matter  had  to  progress  by 
ence  of  this  distinction  between  civil  certain  stages;  as  attachment,  at- 
and  criminal  contempts  (which  Mr.  tachment  with  proclamations,  com- 
Beames,  in  arguing  that  CAse,  denied)  mission  of  rebellion,  sergeant  at  arms^ 
in  breeding  from  mere  implication  sequestration,  habecLS  corpus,  and 
that  interminable  confusion  which  finally  pro  confesso.  But  every  one 
is  found  in  the  law  of  contempts  of  these  processes  for  arrest  was  is- 

"  In  a  court  of  law,  because  that  sued  without  notice  to  the  default- 
court  abhors  any  method  of  trial  of  ing  defendant  upon  whom  subpoena 
issues  of  fsbct  except  by  a  jury,  if  the  had  been  served.  The  contempt  was 
party  denied  his  contempt  on  oath  cleared,  not  by  answer  to  interroga- 
he  was  released,  and  the  parties  were  tories,  but  by  doing  the  thing  com- 
lef  t  to  seek  redress  through  indict-  manded,  and  until  that  was  done  the 
ment  of  action,  where  the  facts  could  contemner  was  imprisoned  on  any  of 
be  tried  according  to  the  course  of  the  processes  which  caught  him.  If, 
the  common  law.  Blackstone  thinks  after  decree,  the  proceeding  was  to 
this  was  in  favor  of  liberty,  as  it  was,  compel  obedience,  he  had  a  new  no- 
and  therefore  excuses  the  anomaly  of  tice  by  writ  of  'execution  of  de- 
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of  the  order,  and  the  inquiry  as  to  whether  or  not  the  order 
has  been  disobeyed  has  been  from  time  immemorial  a  special 

cree,'  which  must  precede  the  other  against  the  court  or  its  process,  was 
steps  mentioned  above.  As  to  these  a  contempt,  and  that  what  he  had 
contempts  the  books  of  practice  treat  said  concerning  the  subpoena  in  that 
with  great  fiillness.  1  Newland,  Ch.  regard  applies  to  all  other  process. 
Pr.  67-98,  233.  880,884.888;  1  Daniell,  orders  and  decrees,  he  further  ob- 
Ch.  Pr.  (1st  ed.,  voL  8,  McKinley  &  serves  that  *  the  usual  mode  of  pro- 
Lescure's  Law  Library),  572-700;  Id.  ceeding  against  persons  guilty  of 
<oth  ed.)  488,  1045,  1063.  Where  a  those  and  other  contempts,  not  fall- 
defendant  in  custody  under  any  of  ing  within  the  description  of  ordi- 
these  processes  of  contempt  desired  nary  contempts,  is  by  applying  to  the 
to  contest  the  regularity  of  his  im-  court  that  they  may  be  committed 
prisonment,  he  applied  by  motion  or  upon  affidavit  and  notice  of  the  ap- 
petition,  supported  by  afGidavits,  to  plication.  However,  in  some  cases  of 
discharge  him,  to  which  the  plaint-  contempts,  as  when  they  consist  of 
iff  could  file  afSdavits  in  answer,  and  contumelious  wordsagainst  the  court 
the  court  would  decide  the  matter  or  its  process,  c^nd.  are  proved  by  only 
upon  these  affidavits,  or,  if  in  doubt,  one  witness,  the  practice  seems  to  be, 
refer  it  to  a  master.  1  Daniell,  Ch.  not  to  commit  the  party  in  the  first 
Pr.  665  (1st  ed.,  supra).  Having  called  instance,  but  to  grant  an  attachment 
attention  to  the  division  of  ordinary  against  him,  in  order  that  he  might 
con te mpts  into  such  as  are  comm i tted  be  brought  in  to  be  examined  touch- 
by  non-obedience  to  the  subpoena  and  ing  the  contempt.  In  these  cases, 
such  as  are  committed  by  a  non-  after  the  party  is  brought  in,  or  ap- 
obedience  to  a  decree  or  order,  Mr.  peared  gratis,  the  prosecutor,  upon 
Daniell,  in  the  first  edition,  tells  us  notice  thereof,  files  interrogatories 
that '  there  is  another  species  of  con-  for  his  examination.  ...  If  the 
tempt  in  which  the  dignity  of  the  party  prosecuted  for  contempt  denies 
court  is  chiefiy  concerned,  and  which  it  on  his  examination,  or  it  does  not 
cannot  be  purged  by  mere  satisfac-  dearly  appear  by  his  examination, 
tion  to  the  party,  but  may  be  the  the  prosecutor  may,  if  necessary, 
subject  of  punishment  by  the  infiic-  take  out  a  commission  of  course  to 
tion  of  imprisonment  or  fine.  These  prove  the  contempt  The  party  pros- 
are  called  extraordinary  contempts,  ecuted  may  cross-examine  witnesses, 
and  are  the  subject  of  peculiar  modes  and  with  leave  of  the  court  examine 
of  proceeding  which  will  be  pointed  witnesses  of  his  own.  After  these 
out  in  another  part  of  this  treatise.'  proceedings  the  court  will  decide 
1  Daniell,  Ch.  Pr.  572.  Our  author  whether  a  contempt  has  been  com- 
did  not  redeem  this  promise,  for  I  mitted  or  not,  or  will  sometimes  refer 
cannot  find  that  he  returns  to  the  it  to  a  master  to  certify  whether  the 
subject  to  inform  us  about  these  pe-  contempt  be  confessed  or  proved,  or 
culiar  modes  of  proceeding.  But  Mr.  not'  1  NewL  Ch.  Pr.  67,  392.  It  is 
Newland,  another  author  of  repute,  not  always  easy,  however,  to  deter- 
displays  the  practice  with  sufficient  mine  in  practice  to  which  of  these 
detail  to  determine  the  question  we  classes  a  particular  case  may  fall, 
have  in  hand.  Having  told  us  that  and  hence  the  practice  is  not  uni- 
te beat  the  person  serving  any  of  form.  Strictly,  a  court  of  equity,  in  a 
these  ordinary  processes  of  con  tempt,  proceeding  of  the  latter  character,  to 
or  to  use  contumelious  expressions  which  any  misbehavior  of  the  par« 
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function  of  the  court  issuing  the  order;  to  submit  the  question 
of  disobedience  to  any  tribunal,  whether  a  jury  or  another 

ties,  attorneys,  witnesses,  jurors  or  Blatchf.  190;  BirdseU  v.  Hagerstown, 

officers  of  the  court,  calculated  to  etc.  Mfg.  Co.  (1877),  1  Hughes,  59; 

obstruct  the  efficient  and  orderly  ad-  Worcester  v,  Truman  (1839),  1  Mc- 

ministration  of  justice  in  the  given  Lean,  483;  Gray  v.  Bailroad  Ca  (1864), 

case,  belongs,  on  its  own  motion,  or  Woolw.  63;  Fanshawe  v.  Tracy  (1868), 

that  of  the  parties,  proceeds  to  in-  4Biss.490;  Angerstein  v.  Hunt  (1801), 

vestigate  ex  parte  the  alleged  con-  6  Ves.  488;  Crook  v  People  (1855),  Id- 

tempt,  and  being  satisfied  thereof  111.  534;  Buck  v.  Buck  (1871),  60  IlL 

directs  that  the  guilty  person  stand  105. 

committed,  unless  he  shall  on  a  day  "  But  this   method  of  procedure 

assigned  show  cause  to  the  contrary,  has,  in  modern  practice,  and  since 

This  order  nisi  being  served,  if  no  an-  our  federal  equity  rules  were  pro- 

swer  be  made  the  rule  is  made  abso-  mulgated,  fallen  somewhat  into  des- 

lute,  and  the  accused  is  then  arrested  uetude,  and  has  been  superseded  by 

and   imprisoned    according   to   its  substituting  for  an  order  of  commit- 

terms.    If  the  accused  appears  he  is  ment  nisi  a  rule  to  show  cause  why 

heard  in  any  way  that  suits  the  con-  the  party  should  not  be  committed, 

venience  of  the  court,  by  an  exam-  This  rule  to  show  cause  why  an  at- 

ination  ore  tenus,  upon  affidavits,  or  tachment    should  not  issue,  or  an 

by  propounding  interrogatories.    If  order  of  commitment  be  made,  was 

he  deny  the  contempt,  the  court,  a  familiar  one  to  both  courts  of  law 

either  for  itself  or  by  reference  to  a  and  equity,  and  was  used  where  the 

master,  ascertains  the  facts  upon  the  evidence  was  not  before  the  court  as 

proof,  either  party  examining  wit-  a  mode  of  preliminary  inquiry  to 

nesses  by  affidavit  or  otherwise.    But  determine  whether  any  proceedings 

there  was  never  in  a  court  of  equity,  in  contempt  should  be  taken.     It 

as  at  law,  any  rule  that  the  answer  was,  however,  very  conveniently  con- 

of  the  respondent  to  interrogatories  verted  into  a  procedure  for  deter- 

should  be  taken  as  true  and  he  dis-  mining  the  whole  matter  on  its  mer- 

cliarged  if  he  denied  the  contempt,  its,  and  the  court,  having  the  party 

1  Newl.  Cli.  Pr.,  supra;  1  Daniell,  Ch.  before  it,  proceeded,  without  tech- 

Pr.,  supra;  Id.  (5th  ed,)  1070,  1079,  nical  practice,  to  try  the  entire  ques- 

1686;    5    Ciim.    Law    Mag.,  p.  483,  tion  on    this    preliminary  inquiry. 

^[ir  7-14,  p.  508,  ^^  27-30,  p.  507,  Hence  yie  answer  of  the  respondent 

If  26,  p.  513,  li^  82-37;  4  Bl.  Com.  to  such  a  rule  in  a  court  of  law  came 

288;  20  Amer.  Law  Reg.  147;  1  Bac.  to  have  the  same  effect  as  an  answer 

Abr.   (Bouv.  ed.)  462;   2  Bac.   Abr.  to  inteiTOgatories  in  more  regular 

(Bouv.  ed.)    633;    King    v.  Vaughn  practice.    But  no  more  in  this  raod- 

(1780),   2    Doug.    516;    Underwood's  ern  practice  than  in  that  which  is 

Case  (1840),  2  Humph.  46;   Ruther-  more  technical  can  the  respondent's 

ford  V.  Metcalf  (1818),  5  Hayw.  58;  answer  be    given  that  effect  in  a 

McCredie  v.  Senior  (1834),  4  Paige,  court  of  equity.    5  Crim.  Law  Mag., 

378;  Jackson  v.  Smith  (1809),  5  Johns,  p.  494,  *[■[  &-12,  26;  In  re  Chad  wick 

115;  Magennis  v.  Parkhurst  (1844),  3  (1870),  1  Low.  439;  Hollingsworth  v. 

Green.  Ch.  (N.  J.)  433;  Thornton  v.  Duane  (1801),  1  Wall  Sr.  C.  C.  77, 102; 

Davis  (1835),  4  Cranch,C.C.  500;  Park-  United  States  v.  Wayne  (1801),  id. 

hurst  V.  Kinsman  (1848).  2  Blatchfl  134;  Voss  v.  Luke  (1806),  1  Cranch, 

76;  Whipple  v.  Hutchinson  (1858),  4  C.  C.  331;   United  States  v.  Green 
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court,  would  operate  to  deprive  the  proceeding  of  its  effi- 
ciency.^ 

§  1066.  The  same  act  may  be  both  a  crime  and  a  violation 
of  some  order  of  the  court,  and  therefore  a  contempt  of  courts 
and  the  offender  will  be  punishable  for  both.* 

A  contempt  of  court  is  a  criminal  offense,  and  the  imposition 
of  a  fine  for  contempt  is  a  judgment  in  a  criminal  case.^ 

§  1067.  Uncertainty  in  the  order.— If  the  order  of  the 
court  is  uncertain  as  to  its  meaning,  if  it  contains  terms  and 
phrases  that  are  ambiguous,  or  if  for  any  reason  the  parties^ 
affected  are  in  doubt  as  to  the  true  interpretation  of  the  order, 
they  should  apply  to  the  court  for  such  modification  of  the  in- 
junction as  will  render  the  order  plain  in  its  terms.*  If  the 
injunction  on  its  face  is  of  such  doubtful  import  that  it  i& 
subject  to  several  constructions,  and  it  appears  that  the  parties- 
affected  act  in  good  faith,  they  will  not  be  held  in  contempt.* 

§  1068.  Good  faith  as  a  defense. —  That  the  parties  act  in 
good  faith  in  disobeying  the  injunction  is  no  defense  whatso- 

(1824),  3  Mason,  482;  Thornton  v.  States  v.  Hudson  (1812),  7  Cranch,  82; 
Davis  (1835),  4  Cranoh,  C.  C.  500;  Anderson  v.  Dunn  (1821),  6  Wheat 
United  States  v.  Bollman  (1807),  1  204;  Ex  parte  Robinson  (1873),  1^ 
Cranch,  C.  C.  873;  Pitt  v.  Davison  Wall.  505;  Mugler  v.  Kansas  (1887), 
(1867),  37  N.  Y.  235;  1  Tidd,  Pr.  478-  123  U.  S.  623,  8  Sup.  Ct  R  273;  Ex 
487.  A  few  cases  may  be  found  so  parte  Terry  (1888),  128  U.  a  289,  » 
holding,  but  they  are  aberrations  Sup.  Ct-.  R  77;  Eilenbecker  v.  Ply- 
from  the  general  line  of  authority,  mouth  County  (1890),  134  U.  S.  31, 
and  have  not  been  approved.  Mur-  10  Sup  Ct  R  424;  Interstate  Corn- 
dock's  Case,  1  Bland,  Ch.  486,  which  raerce  Commission  v,  Brimson  (1894), 
cites  Children  v.  Saxby,  1  Vern.  207,  154  U.  S.  447, 15  Sup  Ct  R  19. 
a  case  directly  the  other  way;  Wells  2  United  States  v.  Debs  (1894),  64 
V.  Com.  (1871),  21   Grat  500,  disap-  Fed.  R  724. 

proved  in  State  v.  Harper's  Ferry  3  New  Orleans   v.   Steamship  Ca 

Co.  (1879),  16  W.  Va.  864,  873.    The  (1874),  20  Wall,  367;  Fisher  v.  Hayes 

cases  cited  by  the  respondent's  coun-  (1881),  6  Fed.  R  63. 

sel  were  all  cases  at  law.    In  re  Ed-  *  Wells-Fargo  &  Ca  v.  Oregon  Ry. 

ward  a  May  (1880),  1  Fed.  R  737;  Nav.  Ca  (1884),  19  Fed.  R  20. 

S.  a,  2  Flippin,  562;  Re  Pitman  (1852),  *  In  re  Carey  (1882),  10  Fed.  R  622. 

1  Curt  186;  United  States  v.  Dodge  See  also  Rielay  v.  Whitcher  (1862),  18 

(1814),  2  Gall.  313."  Ind.  458;  Privett  v.  Pressley  (1878).  62 

1  In  re  Debs  (1894),  158  U.  a  56i  15  Ind.  491 ;  McKelsey  v.  Lewis  (1877), 

Supi  Ct  R  900;  Case  of  Yates  (1809),  8  Abb.  N.  C.  61;  Tinkey  v.  Langdon 

4  Johns.  314, 369;  Case  of  the  Earl  of  (1880),  60  How.  Pr.  180;  In  re  Mop- 

Shaftesbury  (1672),  2  St  Trials,  612;  ris  (1887),  45  Hun,  167;  Ross  v.  Butler 

a  a,  1  Mod.  144;  Watson  v.  Williams  (1890),  57  Hun,  110,<  10  N.  Y.  Supp. 

(1858),  36  Miss.  331,  341;  Cartwright's  444;    Birchett   v.  BoUing    (1817),   5 

Case  a873},  114  Masa  230;  United  Hunt  442, 
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^ver  in  the  proceedings  for  contempt,  but  may  be  taken  into 
consideration  in  fixing  the  punishment.^ 

§  1069.  Writ  of  attachment. — The  office  of  the  attachment 
writ  is  to  bring  the  party  charged  before  the  court  so  that  he 
may  be  heard ;  the  writ  also  serves  to  keep  the  party  in  custody 
pending  the  hearing  so  that  he  may  not  elude  the  process  of 
the  court.  Parties  are  frequently  committed  before  hearing 
and  before  conviction,  but  that  is  simply  to  secure  their  pres- 
ence before  the  court  to  answer  for  the  contempt  when  the 
time  comes.  The  usual  course  is  to  enter  a  rule  to  show  cause 
why  the  party  charged  should  not  be  adjudged  guilty  and  pun- 
ished for  contempt  of  court.  Sometimes  an  order  is  made  nisi 
and  the  party  is  notified  that  he  will  be  adjudged  guilty  unless 
before  the  day  named  he  show  cause  to  the  contrary.* 

§  1070.  Answer  —  Eflfect  of. —  To  punish  for  contempt  a 
sworn  answer,  however  full  and  unequivocal,  is  not  conclusive 
so  as  to  entitle  the  defendants  to  their  discharge  without  an 
inquiry  into  the  facts.' 

§  1071.  Ponishment. —  In  punishing  parties  for  violation  of 
an  injunction  the  court  will  take  into  consideration  the  re- 
sponsibility of  each  particular  party;  agents  and  employees, 
while  simply  obeying  orders,  will  be  dealt  with  more  leniently; 
but  officers  and  leaders  who  give  the  orders  and  who  wilfully 
and  deliberately  disobey  will  be  dealt  with  severely.* 

An  order  adjudging  defendant  guilty  of  contempt  need  not 
recite  with  particularity  the  offense  of  which  he  is  guilty  where 
it  is  set  forth  in  the  affidavits  on  which  the  motion  for  attach- 
ment was  founded  and  in  the  report  of  the  referee;  all  the 
proceedings  and  various  orders  may  be  so  connected  together 
by  reference  and  recital  as  to  identify  the  contempt  alleged  with- 

1  Atlantic  Giant  Powder  Co.  v.  Crook  v.  People  (1855),  16  111534,537; 
Dittmar  Powder  Mfg.  Ca  (1881),  9  Buck  v.  Buck  (1871),  60  IlL  105;  Welch 
Fed.  R  816.  v.  People  (1889),  30  IlL  App.  399,  409; 

2  Ex  parte  Petrie  (1865).  38  lU.  49a    Yates*  Case  (Kent,  Ch.  J.),  4  Johns. 
«  United  States  v.  Debs  et  aL  (1894),    814,  369;  McCredie  v.  Senior,  4  Paige, 

64  Fed.  R724;  King  v.  Vaughan  (1780),  878;  Bank  v.  Schermerhorn  (1842),  9 

2  Doug.  516;  Underwood's  Case  (1840),  Paige,  372;   United  States  v.  Anon. 

2  Humph.  46,  49;  Rutherford  v.  Met-  (1884).  21  Fed.  R.  761. 

calf  (1818),  5  Hayw.  (Tenn.)  58, 61, 62;  *  United  States  v.  Sweeney  (1899), 

Magennis  v.  Parkhurst  (1844),  4  N.  J.  95  Fed.  R.  434;  Lake  Erie  &  W.  Ry. 

Eq.  433,  434;  State  v.  Harper's  Ferry  Ca  v.  Bailey  et  aL  (1893),  61  Fed.  R, 

Boat  Ca  (1879),  16  W.  Va.  864,  873;  494 
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oat  reciting  at  length  in  the  various  orders  the  particulars  of 
the  previous  proceedings.* 

§  1073.  Proceedings  against  corporations, — A  corporation 
may  be  fined  where  its  agents  and  employees  act  in  violation 
of  an  injunction,  and  the  agents  and  employees  may  also  be 
fined.* 

Where  the  employees  of  a  corporation  are  advised  of  the 
terms  of  an  injunction,  and  are  ordered  by  their  superior  officers 
to  act  in  violation  thereof,  it  is  their  duty  to  obey  the  mandate 
of  the  court.' 

§  1073.  Removal  of  cause  to  federal  conrt  —  EflTect  on  con- 
tempt  proceedings. —  While  a  case  is  pending  in  the  state  court, 
and  there  is  also  pending  an  application  to  punish  one  of  the 
parties  for  contempt  for  disobeying  an  order  of  the  state  court, 
and  the  case  is  removed  to  the  federal  court,  the  latter  court 

has  no  jurisdiction  over  the  contempt  proceedings.* 

• 

1  Fisher  v.  Hayes  (1881),  6  Fed.  R.  68.  an  injunction  against  privileged  per- 
>  United  States  v.  Memphis  &  Lit-  sons  and  corporations  was  sometimes 
tie  Rock  R  R  Ca  et  aL  (1881),  6  enforced  by  sequestration,  which 
Fed.  R  337.  "  As  to  the  corporation  placed  the  property  of  the  contemner 
itself,  lam  satisfied  it  may  be  pun-  in  custody  until  obedience  was  given, 
ished  under  our  statutes  by  a  fine,  2  Dan.  Ch.  Pr.  (5th  ed.)  1685, 1687;  2 
and  that  the  court  is  not  confined  to  Bish.  Or.  L.  (6th  ed.),  §§  241,  273; 
the  remedy  against  the  directors  in-  Spokes  v.  Banbury  Board  of  Health, 
dividually,  or  such  other  responsible  L.  R  1  Eq.  42,  and  cases  cited  by 
persons  as  may  be  discovered  as  the  these  authorities.  Our  Revised  Stat- 
authors  of  the  telegrams  and  orders,  utes,  taken  from  the  act  of  March  2, 
In  England  it  is  or  was  not  usual  to  1831,  chapter  99,  and  prior  acts  of 
punish  a  contempt  by  a  fine,  even  in  congress,  have  prescribed  the  mode 
the  case  of  natural  persona  They  of  punishment,  and  directed  that  it 
were  '  to  stand  committed  to  White-  shall  be  by  fine  or  imprisonment, 
cross-street  prison.*  The  order  gave  and  this  operates  as  a  negation  of  all 
specific  directions  for  purging  the  other  modes  of  punishment.  Con- 
contempt  where  the  case  required,  tempts  may  also  be  punished  by  in- 
and  the  imprisonment  continued  formation  or  indictment,  in  which 
until  they  were  complied  with.  It  case  the  punishment  is  limited  to  a 
was  sometimes  required  that  this  fine  of  not  more  than  $500,  or  impris- 
imprisonment  should  last  until  a  onment  not  more  than  three  months, 
money  award,  in  the  nature  of  com-  R  S.,  §§  725, 5899;  4  St  488;  Ex  parte 
pensation,  was  paid  to  the  party  in-  Robinson  (1873),  19  Wall  505;  2  Bish. 
jured;  but  I  do  not  find,  in  the  lim-  Cr.  L.,  p.  267." 
ited  investigation  I  have  been  able  '  United  States  v.  Memphis  &  Lit- 
to  make  during  these  proceedings,  tie  Rock  R  Ck>.  et  aL  (1881),  6  Fed.  R 
that  a  fine  was  ever  imposed  in  the  237. 

nature  of  a  penalty  to  the  crown,       *  Kirk  v.  Milwaukee  Dust  Ck>llector 

though  it  may  be  sa    Obedience  to  Mfg.  Ca  (1885),  26  Fed.  R  501. 
77 
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Form  of  Injnnctlon  In  the  Debs  Case  (see  158  U.  a,  pp^  570-572X— The 
injunction  ordered  by  Judge  Woods  in  the  Debs  Case  commanded  the  de- 
fendants ''  and  all  persons  combining  and  conspiring  with  them,  and  all 
other  persons  whomsoever,  absolutely  to  desist  and  refrain  from  in  any  way 
or  manner  interfering  with,  hindering,  obstructing  or  stopping  any  of  the 
business  of  any  of  the  following  named  railroads  "  (specifically  naming  the 
various  roads  named  in  the  billX  "  as  common  carriers  of  passengers  and 
freight  between  or  among  any  states  of  the  United  States,  and  from  in  any 
way  or  manner  interfering  with,  hindering,  obstructing  or  stopping  any 
mail  trains,  express  trains  or  other  trains,  whether  freight  or  passenger, 
engaged  in  interstate  commerce,  or  carrying  passengers  or  freight  between 
or  among  the  states;  and  from  in  any  manner  interfering  with,  hindering 
or  stopping  any  trains  carrying  the  mail:  and  from  in  any  manner  inter- 
fering with,  hindering,  obstructing  or  stopping  any  engines,  cars  or  rolling 
stock  of  any  of  said  companies  engaged  in  interstate  commerce,  or  in  con- 
nection with  the  carriage  of  passengers '  or  freight  between  or  among  the 
states;  and  from  in  any  manner  interfering  with,  injuring  or  destroying 
any  of  the  property  of  any  of  said  railroads  engaged  in  or  for  the  purpose 
of,  or  in  connection  with,  interstate  commerce  or  the  carriage  of  the  mails 
of  the  United  States  or  the  transportation  of  passengers  or  freight  between 
or  among  the  states;  and  from  entering  upon  the  grounds  or  premises  of 
any  of  said  railroads  for  the  purpose  of  interfering  with,  hindering,  ob- 
structing or  stopping  any  of  said  mail  trains,  passenger  or  freight  trains 
engaged  in  interstate  commerce,  or  in  the  transportation  of  passengers  or 
freight  between  or  among  the  states,  or  for  the  purpose  of  interfering  with, 
injuring  or  destroying  any  of  said  property  so  engaged  in  or  used  in  con- 
qection  with  interstate  commerce  or  the  transportation  of  passengers  or 
property  between  or  among  the  states;  and  from  injuring  or  destroying 
any  part  of  the  tracks,  roadbed  or  road,  or  permanent  structures  of  said 
railroad;  and  from  injuring,  destroying  or  in  any  way  interfering  with  any 
of  the  signals  or  switches  of  any  of  said  railroads,  and  from  displacing  or 
extinguishing  any  of  the  signals  of  any  of  said  railroads,  and  from  spiking, 
locking  or  in  any  manner  fastening  any  of  the  switches  of  any  of  said 
railroads,  and  from  uncoupling  or  in  any  way  hampering  or  obstructing 
the  control  by  any  of  said  railroads  of  any  of  the  cars,  engines  or  parts  of 
trains  of  any  of  said  railroads  engaged  in  interstate  conmierce  or  in  the 
transportation  of  passengers  or  freight  between  or  among  the  states,  or 
engaged  in  carrying  any  of  the  mails  of  the  United  States;  and  from  com- 
pelling or  inducing  or  attempting  to  compel  or  induce,  by  threats,  intimi- 
dation, persuasion,  force  or  violence,  any  of  the  employees  of  any  of  said 
railroads  to  refuse  or  fail  to  perform  any  of  their  duties  as  employees  of 
any  of  said  railroads  in  connection  with  the  interstate  business  or  com- 
merce of  such  railroads  or  the  carriage  of  the  United  States  mail  by  such 
railroads,  or  the  transportation  of  passengers  or  property  oetween  or  among 
the  states;  and  from  compelling  or  inducing  or  attempting  to  compel  or 
induce,  by  threats,  intimidation,  force  or  violence,  any  of  the  employees  of 
any  said  railroads  who  are  employed  by  such  railroads,  and  engaged  in  its 
service  in  the  conduct  of  interstate  business  or  in  the  operation  of  any  of 
its  trains  carrying  the  mail  of  the  United  States,  or  doing  interstate  busl- 
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ness,  or  the  transportation  of  passengers  and  freight  between  and  among 
the  states,  to  leave  the  service  of  such  railroads;  and  from  preventing  any 
person  whatever,  by  threats,  intimidation,  force  or  violence,  from  entering 
the  service  of  any  of  said  railroads  and  doing  the  work  thereof,  in  the  carry- 
ing of  the  mails  of  the  United  States,  or  the  transportation  of  passengers 
and  freight  between  or  among  the  states;  and  from  doing  any  act  what- 
ever in  furtherance  of  any  conspiracy  or  combination  to  restrain  either  of 
said  railroad  companies  or  receivers  in  the  free  and  unhindered  control  and 
handling  of  interstate  commerce  over  the  lines  of  said  railroads,  and  of 
transportation  of  persons  and  freight  between  and  among  the  states;  and 
from  ordenng,  directing,  aiding,  assisting  or  abetting  in  any  manner  what- 
ever any  person  or  persons  to  commit  any  or  either  of  the  acts  aforesaid. 

"  And  it  is  further  oridered  that  the  aforesaid  injunction  and  writ  of  in- 
junction  shall  be  in  force  and  bindmg  upon  such  of  said  defendants  as  are 
named  in  said  bill  from  and  after  the  service  upon  them  severally  of  said 
writ  by  delivering  to  them  severally  a  copy  of  said  writ  or  by  reading  the 
same  to  them  and  the  service  upon  them,  respectively,  of  the  writ  of  sub- 
poena herein,  and  shall  be  binding  upon  said  defendants,  whose  names  are 
alleged  to  be  unknown,  from  and  after  the  service  of  such  writ  upon  them, 
respectively,  by  the  reading  of  the  same  to  them,  or  by  the  publication 
thereof  by  posting  or  printing,  and  after  service  of  subpoena  upon  any  of 
said  defendants  named  herein  shall  be  binding  upon  said  defendants,  and 
upon  all  other  persons  whatsoever  who  are  not  named  herein,  from  and 
after  the  time  when  they  shall  severally  have  knowledge  of  the  entry  of 
such  order  and  the  existence  of  said  injunction." 

In  American  Steel  &  Wire  Ca  v.  Wire  Drawers*  &  Die  Makers'  Union 
et  al.,  90  Fed.  R  622,  Judge  Hammond  entered  an  order  substantially  the 
same  as  the  foregoing,  and  in  doing  so  said,  concerning  the  order  in  the 
Debs  Case:  "  My  information  always  has  been  that  that  order  was  prepared 
under  the  supervision  of  the  late  attorney-general,  Mr.  Olney,  or  received 
his  sanction,  as  certainly  it  has  since  received  that  of  the  supreme  court 
This  was  so  stated  by  counsel  when  the  Debs  strikers  were  enjoined  in 
my  own  district  But  whether  that  information  was  accurate  or  mistaken 
I  have  never  known." 

As  a  matter  of  fact  Chicago  counsel  were  employed  by  the  federal  gov- 
ernment and  appeared  in  the  Debs  Case;  but  the  form  of  the  order  entered 
by  Judge  Woods  was  not  submitted  to  Mr.  Olney.  Time  did  not  permit  The 
circumistances  were  such  that  immediate  action  was  necessary.  The  bill 
for  injunction  was  drawn  in  Chicago,  filed,  and  the  injunction  granted, 
upon  telegraphic  instructions  from  the  attomey-generaL 
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§  1074.  The  ancient  writ  of  quo  warranto. —  The  jurisdic- 
tioa  in  qtu>  warranto  is  of  common-law  origin,  notwithstanding 
early  statutes  on  the  subject.^ 

The  ancient  writ  of  qtio  warranto  is  now  obsolete  in  England, 
and  practically  so  in  this  country,  having  been  superseded  by 
proceedings  by  information. 

^Shortt  on  Informations,  part  2»  ch.  !• 
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The  writ,  according  to  Blackstone,  was  "  in  the  nature  of  a 
writ  of  right  for  the  king,  against  him  who  claims  or  usurps 
any  office,  franchise  or  liberty,  to  inquire  by  what  authority 
he  supports  his  claim,  in  order  to  determine  the  right."  ^  It 
also  lay  "  in  case  of  nonuser  or  long  neglect  of  a  franchise,  or 
misuser  or  abuse  of  it,  being  a  writ  commanding  the  defend- 
ant to  show  by  what  warrant  he  exercises  such  a  franchise,  hav- 
ing never  had  any  grant  of  it,  or  having  forfeited  it  by  neglect 
or  abuse."  ^ 

§  1075.  The  writ  originally  issued  out  of  chancery  and  was 
returnable  before  the  king's  justices  at  Westminster; '  but  after- 
wards only  before  the  justices  in  eyre  by  virtue  of  the  statutes 
of  quo  warranto} 

The  earliest  recorded  instance  of  the  issuance  of  the  writ  was 
in  1198,  and  against  an  incumbent  of  a  church,  calling  on  him 
to  show  quo  warranto  he  holds  the  church.* 

1  Black.  Ck)in.,  book  8,  oh.  17,  §  5.  This  writ  was  brought  for  property 

s  Black.  Cora.,  supra.  of  or  franchises  derived  from  the 

3  Shortt  on  Informations,  part  2,  crown.    The  earliest  is  to  be  found 

oh.  1;  Black.  Com.,  supra,  in  the  9  Richard  (Abbreviatio  Placi- 

*  6  Edw.  L,  ch.  1,  and  18  Edw.  L,  st  2.  torum,  p,  21),  and  is  against  the  in- 

^See  opinion  of  Lord  C.  J.  Tindall  cumbentof  a  church,  calling  on  him 

in  Dariey  v.  The  Queen  (1845),  12  to  show  quo  warranto  he  holds  the 

Clark  &  Fin.  519.    In  this  case  the  church.    Then  follow  many  others, 

lord  chief  justice  said:  in  the  time  of  John,  Henry  IL  and 

"My  lords,  in  this  case  your  lord-  Edward  L,  for  lands,  for  view  of 

ships  have  put  the  following  ques-  frank-pledge,  for   return   of  writs, 

tion  to  her  majesty's  judges,  viz.:  holding  of  pleas,  free  warren,  plein- 

'  An  information  in  the  nature  of  a  age  and  prisage  (Abbreviatio  Bre- 

quo  warranto  having  been  granted  vium,  p.  210;   14  Edw.  L),  emenda- 

for  usurping  the  office  of  treasurer  tion  of  assize   of  bread  and  beer, 

of  the  public  money  of  the  county  of  pillory  and   tumbril,  and   gallows. 

.    .    .    the    .    .    .    city  of  Dublin,  Some  of  these  are  offices,  or  in  the 

and  a  judgment  having  been  awarded  nature  of  offices,  as  in  the  instances 

by  the  court  thereon,  is  such  judg-  of  returns  of  writs  and  holding  of 

ment  —  regard  being  had  to  the  nat-  courts. 

ure  of  the  office — erroneous?'   And        "The  practice  of  filing  informa- 

in  answer  to  this  question  I  beg  to  tions  of  this  sort  by  the  attomey- 

atate  that  it  is  the  opinion  of  all  the  general,  in  lieu  of  these  writs,  is 

judges  who  heard  the  argument  at  very  ancient;  and  in  Coke's  Entries 

your  lordships'  bar  that  such  judg-  are  many  precedents  of  such  infor- 

ment  is  not  erroneous.  mations  against  persons  for  usurping 

"The  mode  of  proceeding  by  in-  the  same  sorts  of  franchises,  as  claim- 

fomaation  in  the  nature  of  quo  war^  ing  to  be  a  corporation,  to  have  waifs, 

ranto  came  no  doubt  in  the  place  of  strays,  holding  a  court-leet,  court- 

the  ancient  writ  of  quo  warranto,  baron,  pillory  and  tumbril,  markets, 
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§  1076.  Concerning  the  ancient  writ,  and  the  statutes  gov- 
erning the  issuance  of  the  same,  Crabb,  in  his  History  of  En- 
glish Law,^  says:  ''Edward  I.  was  also  mindful  of  the  Jura 
regia^  or  the  jynvUegia  regis^  as  they  are  called  by  Bracton, 
which  were  afterwards  known  by  the  name  of  the  'prerogative 
of  the  crown.'  One  of  the  most  important  of  the^Q  jura  regia 
was  the  franchises;  in  respect  of  which  the  king  found  it  need- 
ful to  be  vigilant,  many  persons,  owing  to  the  turbulence  of 
the  two  preceding  reigns,  having  got  possession  of  the  royal 
franchises  and  liberties,  without  any  lawful  title;  the  king, 
whose  object  was  to  reduce  the  rebellious  spirit  of  the  nobles, 
and  to  bring  the  kingdom  into  order,  began  to  make  strict  in- 
quiry into  the  titles  by  which  franchises  and  liberties  were 
claimed  by  means  of  the  writ  of  quo  warranto;  and  in  order 
to  give  greater  effect  to  this  design,  the  statutes  of  the  same 
name  were  passed.  By  the  first  statute  it  was  declared  that  if 
any  should  object  that  they  were  not  bound  to  answer  without 
an  original  writ,  yet  if  it  appeared  that  they  had  usurped  any 
liberty  upon  the  king  or  his  ancestors,  this  objection  would  not 
avail  them,  but  they  would  be  compelled  to  answer  without  an 

prison,  or  for  usurping  a  public  office,  to  grant  or  refuse  them  to  private 

as  conservator  of  the  Thames,  and  prosecutors,  according  to  the  nature 

coal  and  corn  meter.  of  the  casa 

*'  It  is  only  in  more  modern  times  "  It  has  uniformly  done  so  in  cases^ 
that  informations  have  been  exhib-  under  the  statute  9  Anne,  by  virtue 
ited  by  the  king's  coroner  and  attor-  of  the  words  requiring  the  leave  of 
ney.  The  first  reported  case  is  that  the  court  In  the  case  of  a  bailiff  of 
of  The  King  v.  Mayor  of  Hertford  a  court-leet,  the  court  granted  leave 
(1710),  1  Ld.  K^ym.  426,  in  10  Will  8.  to  file  an  information,  expressing. 
And  it  is  a  mistake  to  suppose  that  however,  a  doubt  whether  the  office 
these  informations  were  founded  on  was  of  sufficient  importance;  and  in 
the  statute  of  9  Anne,  The  King  v.  that  of  a  petty  constable  (Anony- 
Gregory  (1791),  4  T.  R.  240,  n.,  and  mous,  1  Barnardiston,  K.  R  279), 
The  King  v.  Williams  (1757),  1  Burr,  where  the  right  to  elect  was  in  dis- 
402,  where  the  right  to  file  an  infer-  pute  between  the  inhabitants  and 
mation  at  common  law,  by  the  cor-  the  lord  of  the  manor,  the  court  re- 
oner  and  attorney,  against  a  person  fused  it,  saying,  'no  doubt  the  king 
holding  for  a  criminal  court  of  rec-  has  a  right  to  call  any  one  to  account 
ord,  was  recognized.  by  his  writ  of  quo  warranto  for  ex- 

*'  After  the  statute  of  4  and  5  Will  ercising  any  public  office,  be  it  ever 

Sc  M.,  which  restrained  the  filing  of  so  smaU;  yet  we  do  not  use  to  grant 

informations  by  the  coroner  and  at-  information  in  the  nature  of  quo 

tomey,  the  sanction  of  the  court  was  warranto  for  such  inferior  offices."' 

required,  and  after  that  statute  and  ^  Ch.  18,  pi  174 
the  9  Anne  it  exercised  a  discretion 
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original  writ;  but  if  they  said  that  their  ancestor  died  seized 
of  the  liberty,  in  such  case  the  king  would  award  an  original 
writ  summoning  the  party  to  appear  *  in  proximo  adventu 
nostro^  vel  coram  justitiariis  cum  in  partes  venerinty  etc.^  osten- 
8uru8  quo  warranto  tenet  visum  Frandplegii  in  manerio^  etc. 

"  Although  this  was  nothing  more  than  the  old  common-law 
writ  and  proceeding,  yet,  as  a  greater  number  of  writs  were, 
by  virtue  of  this  statute,  brought  against  the  prelates  and  others 
of  the  clergy,  as  also  against  many  temporal  l6rds,  it  created 
considerable  ferment  and  uneasiness,  and  was  complained  of  in 
parliament;  in  consequence  of  which  the  king  ^de  gratia  sua 
speciali  et  propter  affectionem  quam  hahet  erga  prcAatos  comites 
et  harones^  et  coeteros  de  suo  regno^  thought  proper  to  make  a 
new  statute  on  the  subject  in  favor  of  such  as  had  their  fran- 
chises from  before  the  reign  of  Eichard  L" 

Proceedings  under  the  old  writ  were  of  a  purely  civil  nature, 
and  a  judgment  against  the  defendant  involved  simply  the 
seizure  of  the  franchise  by  the  king,  or  a  judgment  of  ouster 
against  the  party  who  had  usurped  the  franchise.^  Proceeding 
by  information  was  at  first  regarded  as  a  criminal  proceeding, 
involving  fine  and  imprisonment,  as  well  as  ouster  of  the  de- 
fendant from  the  franchise,  but  it  has  long  since  lost  its  crim- 
inal character,  and  it  is  now  used  to  settle  controversies  of  a 
civil  nature.^ 

§  1077.  Information  In  the  nature  of  a  quo  warranto. —  In 
England  the  information  gradually  superseded  the  ancient 
writ  of  quo  warra/nto  until  the  latter  became  obsolete.  In  this 
country  some  of  the  state  constitutions  confer  upon  certain 
courts  jurisdiction  to  issue  the  writ  of  qu^  warranto^  but  such 
provisions  have  been  in  most  cases  construed  to  embrace  an 
information.  For  instance,  in  one  case  the  court  said  regard- 
ing the  contention  that  the  provision  of  the  constitution  must 
be  taken  literally,  and  the  power  of  the  court  confined  to  the 
issuance  of  the  writ  as  distinguished  from  the  filing  of  an  in- 

1  Shortt  on  Informations,  part  II,  acter  has  been  taken  away  in  Eng- 

ch.  1;  8  Bl.  Ck>m.,  ch.  17,  sea  5;  The  land  by  47  and  48  Vict,  ch.  61,  sea 

King  V.  Stanton  (1683),  Cra  Jaa 259;  15,  which  enacts  that  "proceedings 

The  King  t.  Mayor  of  London  (1705),  in  quo  warranto  shall  be  deemed  to 

1  Show.  280.  be    civil   proceedings,  whether  for 

3  Shortt  on    Informations,  supra^  purposes  of  appeal   or   otherwise." 

Even  its  nominally  criminal  char-  Shortt  on  Informations,  part  II,  ch.  1. 


1221 


BEIOCDIES. 


[§  1078. 


formation:  "The  futility  and  unreasonableness  of  all  such 
interpretations  of  the  constitution  are  apparent.  It  is  as  im- 
possible to  believe  that  framers  of  the  constitution  were  look- 
ing back  over  the  period  of  three  or  four  hundred  years  into 
the  middle  ages,  designing  to  give  this  court  such  jurisdiction, 
and  only  such,  as  was  then  exercised  in  virtue  of  the  writ  of 
q%u>  warranto^  as  it  is  that  they  intended  to  confine  the  court 
to  that  antiquated  and  useless  process.  The  framers  of  the 
constitution  were  practical  men,  and  were  aiming  at  practical 
and  useful  results.  They  used  the  words  ^writ  of  quo  war- 
romto '  just  as  they  had  been  used  in  common  parlance,  and  by 
courts,  lawyers  and  writers  for  hundreds  of  years,  as  synony- 
mous with  '  information  in  the  nature  of  quo  wa/rrcmto^  which 
had  so  long  been  the  complete  and  unqualified  substitute  for 
the  writ."  ^ 

§  1078.  The  power  of  the  attorney-general  and  of  his  deputy, 
the  master  of  the  crown  office,  with  regard  to  the  filing  of  in- 
formations in  the  nature  of  quo  warranto^  was  derived  from 
the  same  source  as  their  powers  for  filing  informations  for 
misdemeanors  generally,  namely,  the  common  law.  It  seems 
from  the  records  of  the  crown  office  that  informations  were 
filed  by  the  coroner  prior  to  the  statute  of  9  Anne,  1711,  and 
were  filed  in  cases  that  are  directly  within  the  provisions  of 
the  statute,  which  clearly  shows  that  the  statute  did  not  origi- 
nate the  informations,  but  simply  made  regulations  with  re- 
gard to  the  practice  thereunder.* 

The  act  of  9  Anne  applies  to  individuals  as  usurping  offices 
or  franchises  in  corporations,  when  the  right  of  the  body  to 
act  as  a  corporation  is  acknowledged.  Only  the  attorney- 
general  can  file  an  information  against  a  whole  corporation  as 
a  body,  to  inquire  by  what  authority  the  body  claims  to  be  a 
corporation.' 


1  State  V.  West  Wia.  Ry.  Co.  (1874\ 
84  Wia  197.  Those  who  care  to  pur- 
sue the  matter  further  may  consult 
Reeve*s  History  of  English  Law,  toL 
1,  p.  416.  and  voL  2,  pp.  126-129;  also 
the  Law  of  Quo  Warranto,  by  Tan- 
cred  (London,  1830). 

2  Tancred,  Law  of  Quo  Warranto, 

p.ia 


*  Tancred»  Law  of  Quo  Warranto^ 
p.  15. 

UlstorieaL—  "  By  the  fiction  of  the 
feudal  law,  the  king,  as  the  head  and 
visible  representative  of  the  commu- 
nity, was  considered  not  only  as  the 
ultimate  proprietor  of  all  the  land  in 
the  kingdom,  but  the  fountain  from 
whence  aU  public  franchises  were 
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§  1079.  The  time  when  the  change  from  the  use  of  the  an- 
cient writ  of  quo  warrcmto  to  the  practice  of  filing  an  informa- 

derived;  and  if  any  individual  or  ool-  upon    the    said    lord  the   king,  to 

lective  body  of  men,  whether  corpo-  the  great  damage  and  prejudice  of 

rate  or  not,  without  legal  authority,  his  royal  prerogative,  whereupon  the 

exercised  any  such  franchise,  it  was  said  attorney  of  the  said  lord  the 

considered  as  an  usurpation  on  the  king,  for  the    said   lord  the  king, 

king's  prerogative;  if  a  franchise  had  prays  the  advice  of  the  court  in  the 

been  legally  granted,  but  was  exer-  premises,  and  due   process  of  law 

cised  in  a  manner  inconsistent  with    against  the  said in  this  behalf 

the  express  or  implied  condition  of  to  be  made,  to  answer  to  the  said  lord 

the  grant,  the  latter  viras  considered  the  king  by  what  warrant  he  claims 

as  forfeited,  and  the  king  might  re-  to  have,  use  and  enjoy  the  liberties, 

sume  it  privileges  and  franchises  aforesaid.' 

"  The  manner  by  which  either  the  '*  This  is  the  form  whether  the  in- 
original  title  to  franchises  was  tried  formation  be  brought  for  an  usurpa- 
or  the  forfeiture  of  them  for  subse-  tion  without  any  original  title  or  for 
quent  misapplication  was  enforced  a  subsequent  forfeiture  where  the 
was  by  writ  of  quo  warranto^  which  original  title  is  not  disputed."  2  Kyd 
was  called  the  king's  writ  of  right  on  Corp.  403,  404 
for  franchises  and  liberties;  and  in  Referring  to  statutes  4  and  5W.  & 
analogy  to  other'  writs  of  right  the  M.,  ch.  18,  and  9  Anne,  ch.  20,  it  is 
judgment  was  final'for  the  point  ad-  said:  '* These  two  statutes  leave  the 
judged,  whether  against  the  king  or  power  of  the  attorney-general  with  re- 
against  the  defendant"  2  Kyd  on  spect  to  filing  informations,  whether 
Corp.  395.  in  the  nature  of  quo  warranto  or  not, 

**  After  the  circuits  of  the  justices  exactly  as  it  was  at  common  law; 

itinerant  reased,  this  writ  of  quo  war'  for  that  of  4  and  5  W.  &  M.  expressly 

ranto  gradually  went  out  of  use  and  provides  that  it  shall  not  be  con- 

an  information  in  the  nature  of  quo  strued  to  extend  to  any  other  infor- 

warranto,  at  the  suit  of  the  attorney-  mation  than  such  as  shall  be  exhib- 

general,  was  substituted  in  its  place,  ited  in  the  name  of  their  majesties' 

'*The  form  of  this  information  is  coroner  or  attornev  in  the  court  of 
thus:  *  Such  an  one,  attorney-general  king's  bench  for  the  time  being,  com- 
of  the  lord  the  king,  who  sues  for  the  monly  called  the  master  of  the  crown 
lord  the  king  in  this  behalf,  comes  office;  and  that  of  9  Anne  only  in- 
here into  the  court  of  our  said  lord  troduces  some  provisions  with  respect 
the  king,  before  the  king  himself,  at  to  informations  in  cases  within  the 

Westminster,  on ,  in  this  same  meaning  of  it  filed  in  the  name  of 

term,  and  for  the  said  lord  the  king  the  latter  officer.    In  point  of  fact 

gives  the  court  here  to  understand  there  are  several  records  in  the  crown 

and  be  informed  that ,  for  the  office  of  informations  in  the  nature 

space  of now  last  past  and  more,  of  quo  warranto,  filed  in  the  name 

have  used,  and  still  do  use,  without  of  the  attorney-general  in  the  inter- 
any  warrant  or  royal  grant,  the  fol-  mediate  time  between  the  two  stat- 
lowing  liberties  and  franchises,  to  utes,  and  since  the  passing  of  the  last, 

wit ,  of  all  which  liberties,  priv-  as  well  in  cases  within  the  meaning 

ileges  and  franchises  aforesaid  the  of  the  last,  as  in  other  cases. 

said ,  during  all  the  time  afore-  **  Whether  the  statute  of  4  and  5 

said,  have  usurped,  and  still  do  usurp  W.  &  M.  extends  to  informations  in 
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tion  took  place  is  supposed  to  have  been  when  judges  of  assize 
succeeded  to  the  functions  of  the  justices  in  eyre,  but  the  date 

the  nature  of  quo  warranto  depends  but  only  made  some  provisions  with 
on  the  question  whether  the  king's  respect  to  the  prosecution  of  them, 
coroner  and  attorney  either  had  be-  Since  the  statute  of  Anne  there  are 
fore,  or  has  since  that  statute,  a  power  many  instances  of  informations  in 
to  file  such  informations;  if  he  had  the  nature  of  quo  warranto  in  cases 
that  power  before,  the  statute  does  manifestly  not  on  that  statute, 
not  take  it  away;  if  he  had  not,  the  "By  an  examination  of  the  cases, 
statute  does  not  give  it  to  him ;  if  he  the  distinction  between  the  power  of 
had  it  before,  the  statute  clearly  ex-  the  attorney-general  and  the  master 
tends  to  such  informations;  because  of  the  crown  office  seems  to  be  this: 
though  it  may  be  objected  that  an  that  the  power  of  the  latter  is  con- 
information  in*  the  nature  of  a  quo  fined  to  cases  which  concern  the 
warranto,  being  a  mode  of  trying  a  public  government,  whereas  that  of 
right,  is  not  within  the  meaning  of  the  former  extends  also  to  cases 
the  statute,  which,  mentioning  tres-  which  only  concern  the  private 
passes,  batteries  and  other  misde-  rights  of  the  crown."  2  Kyd  on 
meanors,  may  reasonably   be   con-  Corp.  415-417. 

strued  to  intend  such  other  misde-  In  Ames  v.  Kansas  (1884),  111  U.  S. 
meanors  as  before  specified,  yet  as  449,  the  supreme  court  of  the  United 
this  is  a  remedial  law,  and  therefore  States  said:  "The  original  common- 
ought  to  be  liberally  construed,  and  law  writ  of  quo  vmrranto  was  a  civil 
as  informations  in  the  nature  of  quo  writ,  at  the  suit  of  the  crown,  and 
warranto  may  be  as  vexatious  as  any  not  a  criminal  prosecution.  Bex  v. 
other,  as  they  always  suppose  the  Marsden  (1768),  3  Burr.  1812, 1817.  It 
usurpation  of  some  franchise,  and  was  in  the  nature  of  a  writ  of  right 
every  such  usurpation  is  a  misde-  by  the  king  against  one  who  usurped 
meaner,  the  statute  certainly  extends  or  claimed  franchises  or  liberties,  to 
to  such  informations,  if  the  king's  inquire  by  what  right  he  claimed 
coroner  and  attorney  had  the  power  them  (Com.  Dig.,  Quo  Warranto,  A), 
of  filing  them.  and  the  first  process  was  summons. 
"  Whether  there  be  any  records  in  Id.,  C.  2,  This  writ,  however,  fell 
the  crown  office  of  informations  in  into  disuse  in  England  centuries  ago, 
the  nature  of  quo  vxirranto  filed  in  and  its  place  was  supplied  by  an  in- 
the  name  of  this  officer  previous  to  formation  in  the  nature  of  a  quo 
this  statute  of  W.  &  M.,  I  have  had  warranto^  which,  in  its  origin,  was 
no  opportunity  of  learning;  but  I  *a  criminal  method  of  prosecution, 
have  not  been  able  to  find  the  report  as  well  to  punish  the  usurper  by  a 
of  any  such  case;  very  soon  after  the  fine  for  the  usurpation  of  the  fran- 
statute,  however,  some  cases  of  this  chise,  as  to  oust  him,  or  seize  it  for 
kind  are  reported,  and  the  records  of  the  crown.'  3  Bl.  Com.  268.  Long 
more  appear  in  the  office;  in  the  5th  before  our  revolution,  however,  it 
of  Anne,  particularly,  there  are  sev-  lost  its  character  as  a  criminal  pro- 
eral  records  of  informations  for  ceeding  in  everything  except  form, 
usurping  offices  within  the  provis-  and  was  *  applied  to  the  mere  pur- 
ions  of  the  9th  of  Anne,  as  mayor,  poses  of  trying  the  civil  right,  seizing 
bailiff,  capital  burgess,  which  clearly  the  franchise  or  ousting  the  wrong- 
shows  that  the  latter  statute  did  not  ful  possessor;  the  fine  being  nominal 
first  introduce  these  informations,  only.'    3  BL  Com.,  supra;  The  King 
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of  this  change  is  also  in  doubt.^  The  convenience  of  the  pro- 
cess by  information,  as  compared  with  the  proceedings  under 
the  ancient  writ,  was  so  marked  that  the  latter  rapidly  fell  into 
disuse.^ 

V.  Francis  (1788X  2T.  R  484;  Bac.  Ab.,  Taylor  (1879)l  5  Colo.  39, 42;  Commer- 
tit  Information,  D;  3  Kyd  on  Corp.  cial  Bank  of  Rodney  v.  State  (1845), 
439.  And  such,  without  any  special  4  SnL  &  Marsh.  439.  490,  504.  These 
legislation  to  that  effect,  has  always  suits  are  therefore  of  a  civil  nature." 
been  its  character  in  many  of  the  ^  See  Hale's  Hist'  of  Ck)m.  Law,  168 
states  of  the  Union.  Commonwealth  (ed.  of  1716),  and  Coke,  2  Inst.  498. 
v.  Browns  (1815),  1  S.  &  R.  382;  Peo-  >  Regarding  the  time  of  the  change 
pie  Y.  Richardson  (1825),  4  Cow.  102,  from  the  use  of  the  writ  to  the  in- 
note;  St>ate  v.  Hardie  (1840),  1  Iredell  formation,  it  has  been  said  (see  Tan- 
Law,  42,  48;  State  Bank  v.  State  cred.  Law  of  Quo  Warranto):  "The 
(1823),  1  Blackf.  267,  272;  State  v.  precise  period  of  the  institution  or 
Lingo  (1858),  26  Ma  496, 498.  In  some  cessation  of  the  eyres  seems  un- 
of  the  states,  however,  it  has  been  known.  Lord  Coke  charges  with 
treated  as  criminal  in  form,  and  mat-  error  in  fonte  et  in  fine  those  who 
ters  of  pleading  and  jurisdiction  gov-  supposed  that  Henry  the  Second  did 
emed  accordingly.  Such  is  the  rule  first  institute  the  justices  in  eyre,  or 
in  New  York,  Wisconsin,  New  Jer-  that  they  ceased  in  the  time  of  Ed- 
sey,  Arkansas  and  Illinois,  but  in  aU  ward  the  Third.  He  ascribes  to  them 
these  states  it  is  used  as  a  civil  rem-  an  indefinite  antiquity  of  origin,  and 
edy  only.  Attorney-General  v.  Utica  shows  that  they  ceased  not  at  the 
Ins.  Co.  (1817),  2  Johns.  Ch.  370,  877:  time  stated;  for  that,  after  the  reign 
People  V.  Jones  (1836),  18  Wend.  601;  of  Edward  the  Third,  they  are  men- 
State  V.  West  Wis.  R.  (^  (1874),  34  tioned  as  well  known,  and  the  insti- 
Wis.  197,  213;  State  v.  Ashley  et  aL  tution  as  existing  in  practice;  for  it 
(1839),  1  Ark.  279;  State  v.  Roe  (1857),  was  enacted  by  act  of  parliament 
2  Dutch*  215,  217.  This  being  the  (in  respect  of  the  troubles  and  for- 
condition  of  the  old  law,  it  seems  to  eign  affairs)  that  no  eyres  should  be 
us  clear  that  the  effect  of  legislation  holden  for  two  years;  and  at  a  later 
like  that  in  Kansas,  as  to  the  mode  period,  in  16  R  IL  (1393),  that  no 
of  proceeding  in  quo  warranto  cases,  eyre  should  be  holden  till  the  next 
is  to  relieve  the  old  civil  remedy  of  parliament  One  probable  reason 
the  burden  of  the  criminal  form  of  why  it  is  difficult  to  ascertain  the 
proceeding  with  which  it  had  be-  exact  period  of  the  extinction  of  the 
come  incumbered,  and  to  restore  it  eyre  is  that  its  decline  was  gradual; 
to  its  original  position  as  a  civil  ac-  and  the  cause  of  that  decline  seems 
tion  for  the  enforcement  of  a  civil  reasonably  referred,  by  the  same  au- 
right.  The  right  and  the  remedy  are  thor,  to  the  establishment  of  justices 
thus  brought  into  harmony,  and  par-  of  assize;  for,  as  their  power,  by 
ties  are  not  driven  to  the  necessity  many  acts  of  parliament,  and  the 
of  using  the  form  of  a  criminal  ac-  extent  of  the  numerous  commissions 
tion  to  determine  a  civil  right  This  with  which  they  were  intrusted,  in- 
has  been  the  construction  put  upon  creased,  so  that  of  the  justices  itine- 
similar  laws  in  other  states.  State  rant  vanished  away.  Whenever  the 
V.  McDaniel  (1872),  22  Ohio  St  354,  circuits  of  the  justices  in  eyre  ceased, 
861;  Central  &  Georgetown  R.  Ca  v.  the  above  provision  in  the  statute 
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It  is  not  only  impossible  to  determine  the  precise  period  at 
which  the  information  in  the  nature  of  quo  xoarranto  came  into 
use,  bat  it  is  also  impossible  to  ascertain  the  matters  and  things 
that  were  cognizable  under  the  ancient  writ. 

§  1080.  On  an  information  in  the  nature  of  a  quo  warrantOy 
the  judgmeut,  if  against  the  defendant,  is  final,  but  it  is  not 
final  as  against  the  king;  whereas  in  proceedings  following  the 
issuance  of  a  writ  of  quo  warranto  the  defendant  could  have  no 
plea  but  to  justify  or  disclaim,  and  cannot  plead  not  guilty,  and 
judgment  either  for  or  against  the  king  is  finaL* 

of  18  Ed w.  L  necessarily  lost  its  effect  were   effected  by  the   proceedings 

also;  for  with  justices  in  eyre  this  under  the  old  writ  before  the  eyre^" 

branch  lived,  and  with  them  it  died.  Lord  Ck)ke  (3  Inst  408)  says:  ''As 

The  writ  of  quo  warranto,  therefore,  to  the  second  point,  that  justices  in 

in  the  same  manner  as  before  the  eyre  should  cease  in  the  raigne  of 

passing  of  the  statute,  became  re-  Edward  the  Third,  they  have  not 

tumable  before  the   king's  bench,  only  erred  in /onfe,  but  in  ^ne  also, 

and  other  courts  at  Westminster;  for  they  ceased  not  in  the  raigne  of 

and  the  same  delays  and  expensive  King  Edward  the  Third,  for  it  is 

proceedings  which  had  led  to  the  enacted  by  act  of  parliament  after 

enactment  of  the  statute  of  Edward  that  king's  raigne  (in  respect  of  the 

the  First  were,  it  may  be  presumed,  troubles  and  f  oreine  affaires)  that  no 

again  experienced.    Whether  such  eyres  should  beholden  for  two  years; 

considerations,   or    the    conclusive  and  after  16  R.  2,  that  no  eyre  should 

character  of  the  judgment,  which  beholden  until  the  next  parliament; 

was  final  even  against  the  crown,  but  thus  much  in  a  case  so  evident 

occasioned  the  disuse  of  the  proceed-  shall  suffice.    We  have  added  thus 

ings  upon  the  writ  of  quo  vxirrantOy  much,  not  of  curiosity,  nor  of  a  spirit 

and  led  to  the  substitution  of  that  of   contradiction,  but  for   two   re- 

which  has  since  prevailed,  can  now  spects;  the  one,  that  when  our  his- 

be  only  matter  of  conjectura    By  torians  do  meddle  with  any  legall 

abandoning  the  civil  process  and  its  point,  or  matter  concerning  the  law, 

long  train  of  dilatory  steps,  and  re-  we  would  advise   them   that  they 

sorting  to  the  criminal  form  of  an  would,  before   they  write,  consult 

information,  a  more  expeditious  de-  with  those  that  be  learned  and  ap- 

cision  of  the  suit  was  secured;  and  prised  in  the  laws  of  this  realm;  the 

as  the  investigation,  when  the  pro-  other,  that  truth  might  be  mani- 

ceedings  had  assumed  a   criminal  fested  and  prevail." 

character,  took  place  in  the  county  ^  King  v.   Carpenter,  3  Show.  47, 

where  the  franchises  were  situated,  See  Anonymous  (1698),  12  Mod.  R.  225, 

the  object  which  the  legislature  had  wherein  "  It  was  moved  for  leave  to 

formerly  in  view  was  indirectly  at-  iile  an  information  against  the  mayor 

tained.    Whatever   the   immediate  and  common  council  of  Hertford  in 

cause  of  the  change,  and  whenever  the  name  of  Sir  Samuel  Ashtree,  to 

it  was  brought  about,  the  in  forma-  know  by  what  warrant  they  admit- 

tion  was  made  and  has  been  found  ted  foreigners  and  strangers  to  the 

to  answer  all  the  purposes  which  freedom  of  the  town,  aUeging  that 


§  1081.]  QUO  wABBAisrro.  1229 

The  conclusive  character  of  the  judgment  on  a  writ  of  qv,o 
wwrrardo^  together  with  the  length  of  the  process,  probably 
occasioned  the  abandonment  of  the  ancient  writ  and  introduced 
the  more  modern  method  of  prosecution  by  information  filed  in 
the  court  of  king's  bench  by  the  attorney-general,  in  the  nature 
of  a  writ  of  quo  warranto;  in  which  the  process  is  speedier  and 
the  judgment  not  so  decisive.^ 

§  1081.  In  1278  a  statute  of  qtu>  warranto'^  was  passed  for 
the  greater  protection  of  those  claiming  the  rights  of  franchise 
under  the  crown.'    And  because  of  the  continued  abuse  of  the 

this  was  no  quo  warranto  in  the  being  nominal  only."    8  Black.  Ck>m. 

name  or  at  the  prosecution  of  the  268. 

king,  but  only  a  method  to  try  a  In  an  early  case,  Anonymous,  8 

right  whether  the  mayor  and  com-  Salkeld,  104,  '<An  information  was 

mon  council  could;  contrary  to  the  exhibited  against  the  bailiffs   and 

express  words  of  the  charter,  as  it  burgesses  of  Yarmouth;  one  of  the 

appeared,  admit  those  to  the  freedom  bailiffs  (there  being  two)  appointed 

of  the  town  who  were  strangers,  and  an  attorney  to  appear,  but  the  other 

not   inhabitants   therein,  and   pro-  would  not  consent,  and  the  court  was 

duced  four  or  five  precedents  in  the  moved  that  their  liberties  might  be 

time  of  King  Charles  L,  and  after  seized  for  want  of  an  appeaiunce. 

several  motions  the  couii;  gave  leave  But  the  better  opinion  was  that  upon 

to  file  an  information,  because  the  an  information  in  nature  of  a  quo 

injured  freemen  of  the  town  could  toarranto,  which  is  datum  est  curice 

have  no  other  way  to  remedy  them-  intdligi,  and  which  is  in  the  nature 

selves  or  to  try  their  right    In  this  of  a  personal  action,  there  cannot  be 

case  Holt  said  that  a  quo  warranto  a  seizure  before  a  summons,  (t.  e.)  the 

was  in  the  nature  of  a  writ  of  right  liberties   cannot  be   seized  upon  a 

to  which  the  defendant  can  have  no  venire  facias^  but  upon  a  distringas; 

plea  but  to  justify'  or  disclaim,  and  but  it  is  otherwise  in  a  quo  uxirranto, 

cannot  plead  not  guilty;  and  that  tor  there  itis  summinitus  fuit;  then 

judgment  both  for  and  against  the  it  was  made  a  question,  Whether  a 

king  is  finaL    But  the  judgment  in  warrant  of  attorney  made  by  one  of 

an  information  in  the  nature  of  quo  the  bailiffs  was  not  sufficient?  be- 

warrantOt  if  against  the  defendant,  cause  the  corporation  did  not  dis- 

is  final,  but  not  if  against  the  king;  avow  it;  but  that  was  not  deter- 

and  that  in  this  case  the  right  is  in  mined." 

the  corporation,  and  the  execution  >  ^  Ed w.  L,  known  also  as  the  Stat- 

only  in  the  mayor  and  aldermen."  ute  of  Gloucester. 

i"This  is  probably  a  criminal  3 «« According  to  Coke  (8  Inst  280), 

method  of  prosecution,  as  well  to  the  Act  of  6  Edw.  L  (known  as  the 

punish  the  usurper  by  a  fine  for  the  Statute  ot  Gloucester)  was  passed  to 

usurpation  of  the  franchise,  as  to  remedy  certain  grievances  caused  by 

oust  him,  or  seize  it  for  the  crown ;  the   king    having,    when    wanting 

but  hath  long  been  applied  to  the  money,  previously  yielded  to  the  evil 

mere  purposes  of  trying  the  civil  counsel  of  certain  innovatores  who 

right,  seizing  the  franchise,  or  oust-  persuaded  him  that  few  or  none  of 

ing  the  wrongful  possessor;  the  fine  the  nobility,  clergy  or  commonalty 


1230  EEMEDIES.  [§  1081. 

right,  another  statute  was  passed  in  1290  ^  which  provided  that, 
"  Forasmuch  as  writs  otquo  warrcmto^  and  also  judgments  given 
upon  pleas  of  the  same,  were  greatly  delayed,  because  the  jus- 
tices in  giving  judgment  were  not  certified  of  the  king's  pleas- 
ure therein;  our  lord  tlie  king,  at  his  pariiament  holden  at 
"Westminster,  after  the  feast  of  Easter,  the  eighteenth  year  of 
his  reign,  of  his  special  grace,  and  for  the  affection  that  he 
beareth  unto  his  prelates,  earls  and  barons,  and  other  of  his 
realm,  hath  granted  that  all  under  his  allegiance,  whatsoever 
they  be,  as  well  spiritual  as  other,  which  can  verify  by  good 
enquest  of  the  country,  or  otherwise,  that  they  and  their  an- 
cestors or  predecessors  have  used  any  manner  of  liberties, 
whereof  they  were  impleaded  by  the  said  writs,  before  the  time 
of  King  Eichard,  our  cousin,  or  in  all  his  time,  and  have  con- 
tinued hitherto  (so  that  they  have  not  misused  such  liberties), 
that  the  parties  shall  be  adjourned  further  unto  a  cer-day  rea- 
sonable before  the  same  justices,  within  the  which  they  may 

that  had  franchises  of  the  grants  of  tress  by  the  sheriff,  but  might  be  re- 
the  king's  predecessors  had  right  to  plevied.  In  the  case  of  those  who 
them,  and  that  they  had  no  charter  came  in,  the  statute  provided  a 
to  shew  for  the  same,  for  that  in  method  of  having  the  title  to  their 
truth  most  of  their  charters,  either  franchise  determined, 
by  length  of  time  or  injury  of  wars  "Gre^t  delay  as  well  as  great 
and  insurrections,  or  by  casualty,  charge  to  the  subject  being  caused 
were  either  consumed  or  lost;  where-  by  the  judges  declining  to  proceed 
upon  (as  commonly  new  inventions  to  judgment  without  being  certiiied 
have  new  ways)  it  was  openly  pro-  de  voiuntate  regis  by  the  writ  of  de 
claimed  that  every  man  that  held  ]ibertabitusallocandi8,the'8tatutum 
those  liberties  or  other  possessions  novumde  warranto' of  18  Edward  L 
by  grant  from  any  of  the  king's  pro-  was  passed,  enacting  amongst  oth^ 
genitors  should  before  certain  elected  things  that  pleas  of  qao  warranto 
persons  thereunto  appointed  shew  should  from  thenceforth  be  pleaded 
quo  jure,  quove  nomine  ill '  retinoid  and  determined  in  the  circuit  of  the 
ent,  etc. ;  whereupon  many  that  had  justices,  and  that  aU  pleas  then  de- 
long  continued  in  quiet  possession  pending  should  be  adjourned  into 
were  taken  into  the  king's  handa  their  own  shires  (sic)  until  the  com- 
**For  these  'certain  selected  per-  ing  of  the  justices  into  those  parts, 
sons '  the  statute  substituted  the  This  act  also  confirmed  the  title  to 
king's  justices  in  eyre,  of  whose  com-  any  *  liberties '  for  which  the  claim- 
ing proclamation  was  to  be  made  ant  could  produce  a  charter,or  which 
forty  days  before,  to  all  who  claimed  he  could  show  that  he  and  his  ances- 
to  have  any  *  liberty '  (franchise).  The  tors  had  used  from  before  the  time  of 
'liberties '  of  those  who  did  not  come  Richard  L  2  Inst.  493  et  seq."  Shortt 
before  the  justices  in  eyre  were  taken  on  Informations,  part  2^  oh.  1. 
into  the  king's  hand  in  name  of  dis-  >  18  Edw.  L,  st.  2. 
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go  to  our  lord  the  king  with  the  record  of  the  justices,  signed 
with  their  seal,  and  also  return ;  and  our  lord  the  king,  by  his 
letters  patents,  shall  confirm  their  estate.  And  they  that  can- 
not prove  the  seisin  of  their  ancestors  or  predecessors  in  such 
manner  as  is  before  declared  shall  be  ordered  and  judged  after 
the  law  and  custom  of  the  realm;  and  such  as  have  the  king's 
charter  shall  be  judged  according  to  their  charters." 

This  statute  also  provided  that  parties  feeling  grieved  by 
any  judgment  by  the  king's  justices  in  quo  warranto  proceed- 
ings may  come  again  before  the  king;  and  also  that  all  pro- 
ceedings shall  be  determined  in  the  circuit  of  the  justices,  and 
not  elsewhere. 

§  10S3.  The  statute  of  Anne  ^  provided  for  more  speedy  and 
effectual  proceedings  upon  information  of  the  nature  of  quo 
warranto^  and  for  the  more  easy  trying  and  determining  the 
rights,  offices  and  franchises  in  corporations  and  boroughs.  The 
statute  provided:  "And  be  it  further  enacted  by  the  authority 
aforesaid,  that  from  and  after  the  said  first  day  of  Trinity 
term,  in  case  any  person  or  persons  shall  usurp,  intrude  into, 
or  unlawfully  hold  and  execute  any  of  the  said  offices  or  fran- 
chises, it  shall  and  may  be  lawful  to  and  for  the  proper  officer 
in  each  of  the  said  respective  courts,  with  the  leave  of  the  said 
courts  respectively,  to  exhibit  one  or  more  information  or  in- 
formations in  the  nature  of  a  quo  warranto^  at  the  relation  of 
any  person  or  persons  desiring  to  sue  or  prosecute  the  same, 
and  who  shall  be  mentioned  in  such  information  or  informa- 
tions to  be  the  relator  or  relators  against  such  person  or  per- 
sons so  usurping,  intruding  into,  or  unlawfully  holding  and 
executing  any  of  the  said  offices  or  franchises,  and  to  proceed 
therein  in  such  manner  as  is  usual  in  cases  of  information  in 
the  nature  of  a  quo  warrcmto;  and  if  it  shall  appear  to  the  said 
respective  courts  that  the  several  rights  of  divers  persons  to  the 
said  offices  or  franchises  may  properly  be  determined  on  one 
information,  it  shall  and  may  be  lawful  for  the  said  respective 
courts  to  give  leave  to  exhibit  one  such  information  against 
several  persons,  in  order  to  try  their  respective  rights  to  such 
offices  or  franchises;  and  such  person  or  persons  against  whom 
such  information  or  informations  in  the  nature  of  a  qv^  war- 
rarUo  shall  be  sued  or  prosecuted  shall  appear  and  plead  as  of 

1 9  Anne,  ch.  20,  A.  D.  17ia 
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the  same  term  or  sessions  in  which  the  said  information  or  in- 
formations shall  be  filed,  unless  the  court  where  such  informa- 
tion shall  be  filed  shall  give  further  time  to  such  person  or 
persons  against  whom  such  information  shall  be  exhibited  to 
plead ;  and  such  person  or  persons  who  shall  sue  or  prosecute 
such  information  or  informations  in  the  nature  of  a  qv>o  war- 
ranto shall  proceed  thereupon  with  the  most  convenient  speed 
that  may  be,  any  law  or  usage  to  the  contrary  thereof  in  any- 
wise notwithstanding. 

"And  be  it  further  enacted  and  declared  by  the  authority 
aforesaid,  that  from  and  after  the  said  first  day  of  Trinity  term, 
in  case  any  person  or  persons  against  whom  any  information  or 
informations  in  the  nature  of  a  quo  warranto  shall  in  any  of 
the  said  cases  be  exhibited  in  any  of  the  said  courts,  shall  be 
found  or  adjudged  guilty  of  an  usurpation,  or  intrusion  into, 
or  unlawfully  holding  and  executing  any  of  the  said  offices  or 
franchises,  it  shall  and  may  be  lawful  to  and  for  the  said  courts 
respectively  as  well  to  give  judgment  of  ouster  against  such 
person  or  persons,  of  and  from  any  of  the  said  offices  or  fran- 
chises, as  to  fine  such  person  or  persons  respectivelv  for  his  or 
their  usurping,  intrudirg  into,  or  unlawfully  holding  and  ex- 
ecuting  any  of  the  said  offices  or  franchises;  and  also  it  shall 
and  may  be  lawful  to  and  for  the  said  courts  respectively  to 
give  judgment  that  the  relator  or  relators  in  such  information 
named  shall  recover  his  or  their  costs  of  such  prosecution;  and 
if  judgment  shall  be  given  for  the  defendant  or  defendants  in 
such  information,  he  or  they  for  whom  such  judgment  shall 
be  given  shall  recover  his  or  their  costs  therein  expended 
against  such  relator  or  relators;  such  costs  to  be  levied  in  man- 
ner aforesaid. 

"  And  be  it  further  enacted  and  declared  by  the  authority 
aforesaid,  that  it  shall  and  may  be  lawful  to  and  for  the  said 
courts  respectively  to  allow  to  such  person  or  persons  respect- 
ively, to  whom  any  writ  of  mandamus  shall  be  directed,  or 
against  whom  any  information  in  the  nature  of  a  quo  warramio, 
in  any  of  the  cases  aforesaid,  shall  be  sued  or  prosecuted,  or  to 
the  person  or  persons  who  shall  sue  or  prosecute  the  same,  such 
convenient  time  respectively  to  make  a  return,  plead,  reply, 
rejoin  or  demur  as  to  the  said  courts  respectively  shall  seem 
just  and  reasonable;  anything  herein  contained  to  the  contrary 
thereof  in  anywise  notwithstanding." 
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§  1083.  In  1692  the  parliament  passed  an  act  to  prevent 
malicious  informations/  which  recited  at  some  length  the  insti- 
tution of  malicious  informations,  and  provided  that  clerks  of 
the  crown  should  not  exhibit,  receive  or  file  any  information 
without  order  of  the  court,  nor  issue  process  till  the  parties 
complaining  entered  into  recognizance  to  prosecute.  While 
this  act  does  not  specifically  mention  informations  of  the  nature 
of  quo  warranto  it  was  held  to  embrace  them. 

§  1084.  In  England  informations  are  of  two  kinds:  those 
filed  by  the  attorney  or  solicitor  general  on  behalf  of  the 
<5rown,  and  those  permitted  to  be  filed  by  the  court  by  the 
master  of  the  crown  office  on  the  relation  of  some  private  in- 
dividual; and  the  law  of  England  differs  from  that  of  America 
in  this  respect,  that  a  quo  wa/rranto  information  is  not  to  be 
granted  in  the  case  of  a  private  corporation.^ 

1 4  W.  and  M.,  ch.  18.  defect  in  the  title  of  the  person  from 

2  Shortt  on  Informations,  part  2,  whom  he  derived  his  right  and  title, 

ch.  3.  if  that  person  had  been  in  the  nndis- 

'*  The  court  of  king's  bench  having  turbed  exercise  of  his  office  or  fran- 

a  discretionary  power  of  granting  in-  chise  six  years  previous  to  the  filing 

formations  in  the  nature  of  quo  war-  of  the  information."    8  Black.  Coul, 

ranto  liad  long  ago  established  a  gen-  ch.  17,  §  6. 

«ral  rule  to  guide  their  discretion,  *' Informations  in  the  nature  of  a 

Tiz.,  not  to  allow  in  any  case  an  in-  qm  warranto  are,  in  England,  of 

formation  in  the  nature  of  quo  war'  three  kinda    The  first  is  an  informa- 

ranto  against  any  person  who  had  tion  filed  by  the  attorney-general  of 

been  twenty  years  in  the  possession  his  own  authority;  the  second,  an  in- 

of  his  franchise;  but  having  reason  formation  filed  by  the  king's  coroner 

to  consider  this  too  extensive  a  limit  or  the  master  of  the  crown  offioe, 

they  resolved  upon  a  new  rule,  viz.,  under  the  direction  of  the  court,  in  the 

not  to  allow  such  an  information  exercise  of  its  common-law  jurisdio- 

against  any  person  who  had  been  six  tion ;  and  the  third,a  similar  inf orma- 

years  in  possession.    4  T.  R  284.  tion  by  leave  of  the  court,  in  pursu- 

*'  But  the  legislature  thinking  this  ance  of  the  statute  of  9  Anne,  oh.  20, 

too  sudden  a  change  in  the  practice  ^  2, 4.    This  last  species  of  informa- 

of  the  court,  and  because  it  did  not  tion  is  the  one  usually  employed  in 

extend  to  informations  filed  by  the  England  in  cases  where  corporations 

attorney-general,  enacted  by  32  Gea  of  a  municipal  character  are  con- 

IIL,  oil.  58,  that  to  any  information  cemed;  and  it<s  object,  mode  of  issu- 

in  the  nature  of  quo  mxirranto,  for  ing  and  general  requisites  will  be 

the  exercise  of  any  corporate  office  best  understood  by  a  reference  to  the 

or  franchise,  the  defendant  might  statute  by  which  it  was  authorized, 

plead  that  he  had  been  in  possession  By  this  statute  it  was  enacted  that 

of.  or  had  executed,  the  office  for  "  if  any  person  or  persons  shaU  usurp 

six  years  or  more.    And  that  no  de-  or  intrude  into,  or  unlawfuUy  hold 

fendants  should  be  affected  by  any  and  execute,  the  offices  of  mayors^ 
78 
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§  1086.  When  employed. —  An  information  in  the  nature  of 
quo  wa/rranto  is  employed  in  this  country  in  the  following^ 
cases: 

1.  To  test  title  to  a  public  office. 

2.  To  test  title  to  an  office  in  a  private  corporation. 

3.  To  test  abuses  of  franchises  by  municipal  corporations, 
and  also  to  test  the  title  of  a  municipal  body  to  exercise  the 
functions  of  a  municipal  corporation. 

4.  Against  parties  to  test  their  right  to  exercise  the  functions 
of  a  private  corporation. 

5.  Against  private  corporations  to  correct  and  punish  usurpa* 
tion  of  powers  and  abuse  of  their  franchises. 

With  the  title  to  offices  either  public  or  private,  and  proceed- 
ings against  municipal  corporations,  this  work  has  nothing  to 
do.  So  far  as  private  corporations  are  concerned,  it  will  be 
observed  that  they  may  be  involved  in  two  proceedings,  which 
are  quite  distinct,  namely,  those  embraced  in  paragraphs  4  and  5. 

Proceedings  on  behalf  of  the  state  against  parties  who  are 
exercising  the  functions  of  a  private  corporation,  to  test  their 
right  so  to  do,  are  radically  distinct  from  proceedings  against 
private  corporations, —  the  corporate  character  of  which  is  ad- 
mitted,— to  correct  and  punish  usurpations  of  powers  and  abuses 
of  franchises. 

Parties  may  be  guilty  of  exercising  corporate  rights  without 
authority  of  law,  in  which  case  the  proceeding  is  against  them 
individually,  and  it  is  error  to  proceed  against  them  by  the 

bailiffs,  portreeves  or  other  ofSoers,  relators,  against  such  person  or  per* 
or  the  franchises  of  burgesses  or  free-  sons  so  usurping,  intruding  into  or 
men  in  any  city,  town  corporate,  unlawfully  holding  or  executing  any 
borough  or  place  within  England  or  of  the  said  offices  or  franchises,  and 
Wales,  it  shall  be  lawful  for  the  to  proceed  therein  in  such  manner 
proper  officer  of  the  court  of  queen's  as  is  usual  in  cases  of  information  in 
bench,  the  courts  of  sessions  of  coun-  the  nature  of  quo  warranto. 
ties  palatine  and  the  courts  of  grand  ^  In  our  own  country  writs  or  in* 
sessions  in  Wales,  with  the  leave  of  formations  in  the  nature  of  writs  of 
the  said  courts  respectively,  to  ex-  guot(?arran  to  are  filed  in  the  highest 
hibit  one  or  more  information  or  in-  courts  of  ordinary  jurisdiction  in 
formations  in  the  nature  of  a  quo  several  of  the  states,  either  by  the 
toarrantOj  at  the  relation  of  any  per-  attorney-general  of  his  own  author- 
son  or  persons  desirous  to  sue  or  ity,  or  by  the  prosecutor,  who  is  en- 
prosecute  the  same,  and  who  shall  titled  pro /annd  to  use  his  name,  as 
be  mentioned  in  such  information  the  case  may  be.''  Angell  &  Ames^ 
or  informations,  to  be  the  relator  or  Corp.  (10th  ed.),  ch.  XXI,  750,  752^ 
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corporate  name  they  have  assumed.  On  the  other  hand,  a  cor- 
poration legally  organized  may  so  abuse  or  abandon  its  char- 
tered rights  as  to  render  its  charter  liable  to  forfeiture,  in 
which  case  the  proceeding  is  against  the  corporation  by  name 
to  oust  it  of  its  franchise. 

As  will  be  shown  later  on,  great  care  must  be  exercised  not 
only  in  the  selection  of  the  proper  parties,  but  in  drawing  the 
information  and  the  pleadings  in  these  two  proceedings. 

§  1086.  In  a  proceeding  against  a  defendant  as  a  corporation, 
the  corporate  existence  is  admitted,  and  the  questions  presented 
are: 

1.  Has  the  defendant  corporation,  by  misuser  or  nonuser, 
abused  the  privileges  and  franchises  granted  by  its  charter  ? 

2.  Has  the  defendant  usurped  franchises  not  granted  by  its 
charter  or  by  the  law  under  which  it  is  incorporated  ? 

§  1087.  Where  parties  are  called  upon  to  show  cause  why 
they  claim  to  exercise  a  corporate  franchise,  the  allegations  of 
the  information  may  be  of  the  most  general  character,  while 
the  respondents  are  required  to  set  forth  specifically  and  with 
particularity  the  grounds  of  their  claim,  and  the  continued 
existence  of  their  right.^ 

§  1088.  A  proceeding  by  information  is  of  a  prerogative 
character,  to  determine  whether  the  privileges  and  franchises 
granted  by  the  statute  are  usurped,  intruded  upon,  or  in  any 
manner  abused,  and  it  is  the  province  of  the  court  to  see  that 
parties  do  not  use  this  high  proceeding,  even  by  consent,  for 
private  purposes.^ 

As  regards  right  to  a  private  office,  quo  wa/rrcmto  is  the  proper 
proceeding  to  determine  the  right  of  a  relator  claiming  to  have 
been  elected  director  of  a  corporation  under  a  minority  stock- 
holder's law.* 

§  1089,  The  validity  of  a  charter  cannot  be  challenged  on 
quo  warranto  proceedings,  instituted  to  determine  the  right  of 
the  contending  parties  to  the  office  of  trustee  of  the  corpora- 
tion.*   In  such  a  proceeding  inquiry  as  to  the  validity  of  the 

1  People  V.  De  MiU  et  al.  (1867),  15  2  People  v.  De  MiU  et  al  (1867),  15 

Mich.  164;  People  v.  May  worm  (1858),  Mich.  164. 

5  Mich.  146;  People  v.  River  Raisin  » Attorney-General  v.  Looker  etaL 

6  Lake  Erie  R.  Ca  (1864),  12  Mich.  (1897),  111  Mich.  498,  69  N.  W.  R  929. 
889.  *Com.  V.  Yetter  et  al.  (1899),  190 

Pa.  St  488.  43  Atl.  R  226. 
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charter  would  be  profitless,  since  the  conrt  coald  not  declare 
the  same  void ;  a  charter  can  be  vacated  only  in  direct  proceed- 
ings for  that  purpose.* 

§  1090.  An  information  will  not  lie  to  restrain  a  gas  com- 
pany from  digging  up  the  streets,  which  charges  that  the  rela- 
tor, a  private  individual,  will  be  greatly  injured  in  his  business 
and  property.*  Proceedings  by  qiLo  warranto  can  only  operate 
on  corporate  franchises;  controversies  concerning  property 
rights  cannot  be  determined  in  such  a  proceeding.' 

§  1091.  Where  proceedings  were  instituted  against  a  turn- 
pike company  to  forfeit  its  charter,  on  the  ground  that  it  was 
in  wrongful  possession  of  a  highway  and  exacting  tolls  thereon, 
the  right  to  such  possession  cannot  be  tested  b}^  proceedings  in 
qibo  warranto} 

Courts  will  always  lean  against  a  forfeiture.  Their  object  is  to 
uphold  and  preserve  the  estate,  unless  it  be  clear  that  the  rights 
vesting  in  it  have  been  improvidently  granted  or  illegally 
abused.* 

§  1093.  In  some  states  it  is  held  that  rights  acquired  by 
municipal  -ordinances  to  use  streets  are  licenses  or  easements, 
and  that  qv^  warranto  is  not  the  proper  remedy  to  enforce  the 
provisions  of  the  ordinances.^    In  other  states  it  is  held  that 

^  Centre,  etc  Turnpike  Road  Ca  v.  session  of  the  land  of  a  citizen  with- 

McConaby  (1827),  16  Serg.  &  R.  140;  out  compensating  him  therefor,  this 

Irvinev.  Bank,  2  Watts  &S.  100;  Dyer  would  not  justify  a  proceeding  of 

&  Co.  V.  Walker  &  Howard  (1861),  this  kind  and  authorize  a  forfeiture 

40  Pa.  St.  157;   Freeland  v,  Penn.  of  the  defendant's  franchises.    If  the 

Central  Ins.  Ca  (1880),  94  Pa.  St  504;  defendant  is  wrongfully  obstructing 

Albright  et  al.  v.  Lafayette  R  &  Sav.  the  public  highway,  this  matter  can 

Ass'n  (1883),  102  Pa.  St  411.  be  easily  remedied  by  appropriate 

2Kenney  v.  Consumers*  Gr€w  Ca  proceedings." 

(1886),  142  Masa  417,  8  N.  R  R  13a  »  State  v.  Real  Estate  Bank  (1843), 

estate  V.  Hannibal  &  Ralls  Ca  5  Ark.  505,  41  Am.  Dea  109.    *'In 

Gravel  Road  Ca  (1889),  37  Ma  App.  general,  to  work  a  forfeiture  there 

496.  must  be  something  wrong,  arising 

^  State  V.  Hannibal  &  Ralls  Ca  from  wilful  abuse  or  improper  neg- 
Gravel  Road  Ca  (1889),  37  Ma  App.  lect,  something  more  than  accidental 
496.  In  this  connection  the  court  negligence,  excess  of  power,  or  mis- 
said:  ''The  writ  of  quo  warranto  is  take  in  the  exercise  of  an  aoknowl- 
employed  to  test  the  right  of  a  cor-  edged  power."  Ang.  &  Ames  on 
poration  to  exercise  a  franchise  and  Corp.,  g  776. 

not  to  test  the  legality  of  any  act  of  ^  People  y.  Mutual  Gas  Light  Ca 

the  corporation.    If  the  defendant  in  (1878),  88  Mich.  154;  C.  C.  R  W.  Co. 

constructing  its  road  had  taken  pos-  v.  People  ex  reL  (1874),  73  IlL  541; 
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permission  given  by  ordinance  to  use  the  streets  is  a  franchise 
grapted  by  the  state,  through  the  agency  of  the  municipality, 
and  that  qtco  warranto  is  a  proper  proceeding  to  remedy  all 
violations.* 

§  1093.  QtLo  warranto  is  not  the  proper  remedy  to  deter- 
mine disputes  between  a  private  corporation  and  private  per- 
sons as  to  the  ownership  of  property.  "Where  the  power  of 
eminent  domain  has  been  conferred  upon  a  corporation  and 
has  been  abused  by  the  corporation,  the  party  injured  cannot 
file  an  information  in  the  nature  of  qiLo  warranto  to  either 
oust  the  corporation  from  its  franchise  or  eject  it  from  the 
premises.* 

§  1094.  Corporations  of  other  states  doing  business  in  a  state 
contrary  to  the  laws  of  that  state  may  be  ousted  by  proceed- 
ings in  quo  warranto;  such  corporations  can^ot  be  deprived  of 
their  charters,  nor  can  their  right  to  do  business  in  states  other 

Met.  City  Ry.  Ck).  v.  Chicago  W.  D.  facts  found  constitute  an  abandon- 

Ry.  Ca  (1877),  87  III  8X7;  Atchison  ment  of  the  way  through  the  relator's 

St  Ry.  Ca  v.  Nave  (1888),  88  Kan.  land,  he  could  certainly  recover  it 

744  17  Pac.  R  587.  in  an  action  for  the  possession,  or, 

1  Wright  V.  Milwaukee  Electric  Ry.  if  it  was  fraudulently  acquired  and 

eta  Ca  (1897),  95  Wis.  29,  69  N.  W.  used  for  a  private  purpose,  I  am  un- 

R  791;  State  ex  reL  v.  Madison  St.  able  to  see  why  the  owner,  if  with- 

R  R  Ca  (1888),  73  Wia  612,  40  N.  W.  out  knowledge  of  the  fraud  at  the 

R  487;  Port  of  Mobile  v.  Louisville  time  of  the  appropriation,  might  not, 

&  N.  R  Co.  (1887),  84  Ala.  115,  4  S.  R  on  discovering  the  fraud,  and  return- 

106;  State  of  Mo.  ex  reL  v.  East  Fifth  ing  or  offering  to  return  the  money 

St  Ry.  Ca  (1897),  140  Ma  539,  41  S.  received  as  compensation  and  dam- 

W.  R  955,  and  peases  cited  in  the  ages,  caused  the  appropriation  to  be 

opinion.  set  aside  as  any  other  judgment  ob- 

5*  State  V.  Pittsburgh,  Y.  &  A.  R  tained  by  fraud,  and  have  a  writ  of 

Ca  (1898),  50  Ohio  St.  289,  83  N.  E.  R  possession  awarded."    From  opinion 

1051.    *^  Other  and  more  appropriate  of  court,  State  v.  Ackerman  (1894),  51 

civU  remedies  are  provided  the  citi-  Ohio  St.  163,  87  N.  R  R  82a    In  this 

zen  for  the  assertion  and  protection  case  the  court  said:  "The  action  of 

of  his  rights  of  property  in   such  quo  warranto  may  be  maintained, 

cases.    He  may  adopt  any  of  the  under  our  statute,  (1)  against  a  per- 

remedies  he  would  have  under  like  son  who  unlawfully  exercises  a  fran- 

circumstances  against  a  natural  per-  chise,  and  (2)  against  an  association 

son.    A  corporation  enjoys  no  im-  of  persons  who  act  as  a  corporation 

munity  in  this  regard.    It  can  no  withinthe  state  without  being  legally 

more  wrongfully  take  and  occupy  incorporated;   and  the  present  ac- 

the  property  of  another  than  can  a  tion  is  prosecuted  on  both  of  these 

natural  person,  and  it  is  subject  to  the  grounda" 
same  remedies  in  such  case&    If  the 
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than  the  state  where  the  proceedings  were  instituted  be  in  any 
manner  affected  by  the  proceedings.* 

§  1095.  In  Ohio  a  proceeding  to  forfeit  the  charter  of  a  cor- 
poration must  be  commenced  within  five  years  after  the  act 
complained  of  was  done,  but  a  corporation  may  be  ousted  from 
exercise  of  a  power  not  conferred  by  law  where  the  same  has 
not  been  exercised  for  a  period  of  twenty  years.  "Where  an 
Ohio  corporation  was  charged  in  an  information  with  having 
become  party  to  an  agreement  constituting  a  trust,  the  ques- 
tions presented  were,  first,  whether  the  company  had  the  power 
to  become  a  party  to  such  an  agreement;  and  secondly,  if  so, 
had  the  right  of  the  state  to  demand  a  forfeiture  of  the  corpo- 
rate franchise  become  barred  by  lapse  of  time.  The  court  held 
that  the  trust  agreement  was  of  such  a  character  that  the  cor- 
poration had  no  power  to  become  a  party  thereto,  and  judg- 
ment was  entered  ousting  the  defendant  from  the  right  to  make 
the  agreement  set  forth  in  the  petition  and  of  the  power  to 
perform  the  same.« 

§  1096,  The  right  of  a  corporation  to  the  use  of  public  lands 
may  be  determined  by  proceedings  in  qibo  warranto}  As  a 
rule  the  legality  of  a  corporation  cannot  be  collaterally  ques- 
tioned, but  must  be  tested  by  information;  where  parties  in 
good  faith  organize  as  a  corporation  under  a  law  authorizing 
the  incorporation,  and  acquire  property  and  perform  acts  as 
such  corporation,  its  legal  existence  can  be  questioned  only  by 
the  state  in  proceedings  instituted  on  behalf  of  the  state.^ 

1  state  y.  Western  Union  Mut  Ins.  of  such  effort,  corporate  functions  are 

Ca  (1890),  47  Ohio  St  167,  24  N.  R  R  assumed  and  exercised,  the  organiza- 

392;  State  v.  Fidelity  &  Casualty  Ins.  tion  becomes  a  corporation  de  facto; 

Co.  (1892),  49  Ohio  St  440,  31  N.  K  R  and,  as  a  general  rule,  the  legal  ex- 

658.  istence  of  such  a  corporation  cannot 

^  State  V.  Standard  Oil  Ca  (1892),  49  be    inquired   into    collaterally,   al* 

Ohio  St  137,  30  N.  K  R  279.  though  some  of  the  required  legal 

5  State  V.  P.  C.  C.  &  St  L.  Ry.  Ca  formalities  may  not  have  been  com- 

(1895),  53  Ohio  St  189.  41  N.  K  R  205.  plied  with.    Ordinarily  such  an  in- 

*  North  et  aL  v.  State  (1886),  107  quiry  can  only  be  made  in  a  dii'ect 

Ind.  356,  8  N.  K  R  159;  Hasselman  proceeding  brought  in  the  name  of 

T.  United  States  Mortg.  Ca  (1884),  97  the  state.    ...    No  private   per- 

Ind.  365.    In  this  case  the  court  said:  son,  having  dealings  with  a  de  fcusto 

*'  Where  the  law  authorizes  a  corpo-  corporation,  can  be  permitted  to  say 

ration,  and  there  is  an  effort  in  good  that  it  is  not  also  a  corporation  de 

faith  to  organize  a  corporation  under  jure,^    Baker  v.  Neff  (1880),  78  Ind. 

the  law,  and  thereupon,  as  a  result  68;  Hon  v.  State  (1888),  89  Ind.  249; 
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§  1097.  A  manufacturing  corporation  authorized  by  its  char- 
ter to  purchase,  acquire  and  hold  such  real  estate  as  may  be 
required  for  the  successful  prosecution  of  its  business  may 
erect  a  large  office  building  and  rent  most  of  the  offices  therein, 
where  it  appears  that  it  is  necessary  and  proper  that  the  gen- 
eral offices  of  the  corporation  should  be  maintained  near  the 
business  center  of  a  large  city,  and  that  it  was  impossible  to 
rent  suitable  general  offices  there,  and  that  the  business  of  the 
company  was  so  increasing  that  sound  business  judgment  dic- 
tated that  the  company  should  provide  its  own  offices,  and 
should  provide  a  building  sufficiently  large  to  provide  for  the 
increasing  needs  of  the  company.^  But  the  same  corporation 
cannot  purchase  a  large  tract  of  land  and  erect  thereon  dwell- 
ings and  tenement  houses  to  the  number  of  over  two  thousand, 
with  an  object  of  renting  the  same  to  employees,  and  also  erect 

WiUiamson  v.  Kokomo  B.  &  L.  F.  faith,  as  we  are  to  assume  from  the 
Ass'n,  id.  389;  State  v.  Bailey  (1863),  conceded  averments  of  the  plea  it 
19  Ind.  452;  White  v.  State  (1879),  69  did,  no  reason  is  peroeived  why  it 
Ind.  273;  State  v.  Gordon  (1882),  87  should  be  deemed  bound  by  law  to 
Ind.  171;  Carmel  Natural  (jras  &  Im-  permit  such  parts  of  the  building  as 
provement  Ca  v.  Small  et  aL  (1897),  are  not  for  the  present  required  for 
l50  Ind.  427, 47  N.  K  R  11.  the  accommodation  of  its  business  to 
>  People  V.  Pullman's  Palace  Car  remain  vacant,  but,  on  the  oontraty, 
Ca  (1808),  175  III  125,  51  N.  K  R  664  that  it  might  lawfully  obtain  such 
In  this  connection  the  court  said:  income  from  the  rent  of  such  rooms 
**  We  think  the  plea  presented  a  good  as  might  be  possible  until  the  growth 
defense  to  the  charges  preferred  in  or  increase  of  its  business  demanded 
the  information  with  reference  to  the  additional  rooms  or  offlcea  A 
this  building.  The  right  of  the  ap-  corporation  could  not  be  permitted, 
pellee  to  construct  an  office  building  under  mere  color  and  pretense  of 
is  undisputabie,  as  so,  also,  is  the  furnishing  accommodations  for  the 
right  to  select  the  most  eligible  and  transaction  of  its  own  affairs,  to  con- 
desirable  site.  It  would  be  but  a  struct  houses  or  rooms  for  the  pur- 
narrow  and  wholly  unjustifiable  pose  of  renting  the  same,  and  en- 
view  of  this  power  to  insist  that  in  gage  in  renting  such  houses  or  rooms 
planning  and  constructing  the  build-  as  a  business,  if  such  pursuit  was,  as 
ing  the  coi-poration  should  leave  out  it  here  clearly  is,  beyond  and  dis- 
of  consideration  its  probable  pros-  tinct  from  that  it  was  created  to 
pective  requirements,  and  should  pursue  and  accomplish.  But  the 
erect  a  building  containing  only  as  averments  of  the  plea  do  not  justify 
many  rooms  and  ofiices  as  its  pres-  the  imputation  that  the  acts  of  the 
ent  business  might  demand.  The  company  under  consideration  are 
corporation  had  the  right,  as  we  but  colorable,  and  in  this  investiga- 
think,  to  look  to,  and  prepare  for,  the  tion  the  averments  stand  confessed 
future.  It  was  but  true  economy  to  by  the  statei** 
do  80^  and  if  it  proceeded  in  good 
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thereon  school-houses,  a  church,  hotel  and  a  business  block,  and 
the  power  of  the  corporation  so  to  do  may  be  challenged  in 
quo  warranto  proceedings.* 

§  1098.  A  manufacturing  corporation  may  put  in  a  very 
large  system  of  boilers  for  generating  steam,  with  a  view  ta 

1  People  V.  Pullman's  Palace  Car  the  unauthorized  exercise  of  power 
Ga,  fmpra,  "  Cases  cited  holding  that  b7<x>rporations  is  based  upon  grounds 
corporations  operating  mines  or  mills  of  public  policy,  and  the  wisdom  of 
engaged  in  sawing  lumber  had  im-  the  rule  may  here  find  exemplifica- 
plied  power  to  construct  dwellings  tion.  Conceding  the  rectitude  of  the 
and  boarding  houses  for  their  em-  purpose  which  it  is  alleged  operated 
ployees  can  have  little  or  no  influence  to  induce  the  acts  of  the  corporation 
upon  the  question  here  presented.  In  which  resulted  in  the  creation  of  the 
those  cases  the  f^ct  that  the  works  or  town  or  city  of  Pullman,  we  are  con- 
mills  of  the  corporations  were  ueces-  strained  to  declare  the  corporation 
sarily  located  at  mines  or  near  large  had  not  lawful  power  to  perform 
forests,  and  other  circumstances  pe-  such  acts,  and  that  the  ezistenoe  of 
culiar  to  the  respective  cases,  were  a  town  or  city  where  the  streets, 
deemed  sufficient  to  justify  the  cor-  alleys,  school-houses,  business  houses* 
porations  in  arranging  for  the  lodg-  sewerage  system,  hotels,  ohurcheSy 
ing  or  boarding  of  their  workmen  or  theaters,  water-works,  market  places, 
in  building  homes  to  shelter  them  dwellings  and  tenements  are  the  ex-^ 
and  their  families.  The  circum-  elusive  property  of  a  corporation  is^ 
stances  in  each  of  such  cases  as  can  opposed  to  good  public  policy,  and 
be  accepted  as  having  been  well  con-  incompatible  with  the  theory  and 
sidered  were  such  that  it  became,  in  spirit  of  our  institutions.  It  is  clearly 
a  legal  sense,  necessary  to  the  ao-  the  theory  of  our  law  that  streets, 
complishment  of  the  chartered  pur-  alleys  and  public  ways  and  public 
posesofthe  corporation  that  it  should  school  buildings  should  be  com* 
exercise  such  power  as  was  accorded  mitted  to  the  control  of  the  proper 
it  by  implication  of  law.  Excep-  public  authorities,  and  that  real  es- 
tional  circumstances  or  extraordi-  tate  should  be  kept  as  fully  as  jkjb* 
nary  conditions  may  make  it  neces-  sible  in  the  channels  of  trade  and 
sary  to  the  proper  prosecution  of  the  commerce;  and  good  public  policy 
business  of  a  corporation  that  it  shall  demands  that  the  number  of  persons 
be  accorded  implied  power  to  per-  who  should  engage  in  the  business 
form  acts  beyond  its  express  power,  of  selling  such  articles  as  are  neces* 
and  which,  except  for  the  prevailing  sary  to  the  support,  maintenance  and 
conditions,  would  be  wholly  unwar-  comfort  of  the  people  of  any  commu- 
ranted.  But  in  the  case  in  hand  the  nity  should  not  be  restricted  by  the 
appellee  corporation  voluntarily  as-  will  of  any  person,  natural  or  artifi-^ 
sumed  to  devote  its  corporate  capital  cial,  but  should  be  left  to  be  deter* 
and  power  to  that  which,  to  say  the  mined  by  the  healthy,  wholesome 
least,  but  remotely  and  indirectly  and  natural  operations  of  the  rulea 
tended  to  aid  the  accomplishment  of  of  trade  and  business,  free  from  aU 
the  purposes  it  had  the  right  to  pur-  that  which  tends  to  stifle  oompeti- 
sue  under  conditions  and  circum-  tion  and  foster  monopolies."  From 
stances  which  were  neither  rare  nor  the  opinion  of  the  court  in  People  v. 
unusual."  Pullman's  Palace  Car  Ca,  supra, 

''The  prohibition  of  the  law  against 
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the  future  necessities  of  the  corporation,  and  until  the  surplus 
power  is  needed  it  may  rent  the  same  to  other  manufacturing 
corporations.  It  is  entirely  competent  and  proper  for  a  corpo- 
ration to  keep  in  view  its  probable  future  wants  and  neces- 
sities, and  in  constructing  its  buildings  and  machinery  to  antici- 
pate and  provide  for  that  which  sound  practical  judgment  and 
wise  forethought  indicate  will  be  required  by  the  growth  of  its. 
business  and  the  extension  of  the  volume  of  its  operations.  It 
being  lawful  to  purchase  boilers  having  a  capacity  to  generate 
more  steam  than  the  immediate  needs  of  the  company  required, 
the  law  has  no  rule  which  would  require  that  the  excess  of 
steam  so  provided  should  not  be  utilized,  but  should  be  allowed 
to  go  to  waste.* 

§  1099.  Proceedings  cannot  be  instituted  in  one  state  to  oust 
of  its  franchise  a  corporation  organized  under  the  laws  of  an- 
other state,  but  proceedings  by  qv^  warranto  may  be  instituted 
to  test  the  right  of  a  foreign  corporation  to  carry  on  business 
in  the  state,  and  if  it  be  found  that  the  corporation  has  not 
complitid  with  the  laws  of  the  state,  it  may  be  ousted  of  such 
right.*  Where  a  foreign  insurance  company,  having  received 
from  the  auditor  of  the  state  a  certificate  authorizing  it  to  do 
business  in  the  state,  is  charged  with  offending  against  the 
laws  of  the  state  by  insuring  more  than  one  kind  of  risks,  in- 
formation in  the  nature  of  quo  wai^ranio  is  the  proper  remedy 
for  investigating  such  charges.* 

§  1100.  The  charter  of  a  medical  college  will  be  forfeited 
where  it  appears  that  degrees  are  conferred  and  diplomas 

1  People  T.  Pulliiian*8  Palace  Car  IlL  9,  22  N.  K  R  503;  Moss  v.  Rossie 

Ckx  (1888),  mipra.  Lead  Mining  Ca  (1848),  5  Hill  137; 

A  strong  dissenting  opinion  was  Moss  ▼.  AvereU  (1853),  10  N.  Y.  449; 

filed  in  People  v.  Pullman*s  Palace  Searight,  Thornton  &  Ca  v.  Payne 

Car  Ca  (1898),  51  N.  R  R  664^  by  et  al  (1880),  6  Lea,  283;  Texas  &  St 

three  of  the  judges  of  the  Illinois  Louis  R  R  dkx  v.  Robards  (1883),  60 

supreme  court    For  cases  upholding  Tex.  545;  Mayor  of  Norwich  v.  Nor- 

the  right   of  corporations   to  hold  folk  Ry.  Co.  (1855),  4  EL  &  Bl.  396. 
property  and  premises  in  excess  of       ^  State  v.  Western  Union  Mut  Life 

their  own  immediat-e  needs,  and  for  &  Ace-.  Soc.  (1890),  47  Ohio  St  167, 24 

the  benefit  of  employees,  see  Ver-  N.  R  R  392. 

mont  Cent  R  Ck>.  v.  Town  of  Burling-       »  State  v.  Fidelity  &  Casualty  Ca 

ton  (1855),  28  Vt  193;  State  v.  ComVs  (1889),  77  Iowa,  648,  42  N.  W.  R  509. 

of  Mansfield  (1852),  28  N.  J.  U  510;  In  this  case  it  was  urged  that  cer* 

Crawford  ▼.  Longstreet  (1881),  43  N.  tiorari  was  the  proper  remedy  under 

J.  Law,  325;  Locey  Coal  Mines  v.  the  Iowa  code,  but  the  court  held 

Chicagp,  W.  &  v.  Coal  Ca  (1889),  131  otherwise. 
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issued  for  a  price,  without  regard  to  tho  qualification  of  stu- 
dents to  practice  medicine;  that  in  fact  a  corporation  is  a  mere 
•diploma  mill,  designed  for  issuing  diplomas  at  a  price  to  per- 
sons regardless  of  their  qualification.^ 

§  1 101  •  If  the  defendant  is  ousted  of  its  charter  the  rights  and 
claims  of  all  parties  will  be  fully  protected  by  the  court.*  Tho 
lease  by  one  railroad  company  of  its  rights,  property  and  fran- 
chises to  another  for  a  long  period  of  time  is  such  an  abandon- 
ment of  the  operation  of  the  road  as  subjects  the  company  to 
loss  of  its  charter.* 

§  1102.  The  constitutionality  of  an  act  under  which  defend- 
ant claims  to  have  been  legally  organized  may  be  questioned 
and  determined  in  qiu>  warranto  proceedings  in  some  states.* 
The  better  opinion  would  seem  to  be  that,  where  a  defendant 
corporation  justifies  under  a  particular  act,  the  constitutionality 
of  that  act  would  be  open  to  discussion,  for  if  unconstitutional 
the  act  is  as  if  it  had  never  been  passed. 

§  1103.  Mandamus  and  quo  warranto. —  A  writ  of  mcmdor 
mvs  will  not  issue  unless  it  will  be  effectual  as  a  remedy  if  en- 
forced, and  unless  it  is  within  the  power  of  defendant  to  do  the 
act  commanded;  it  will  not  lie  against  tellers  at  an  election  of 
directors  by  the  stockholders  of  a  private  corporation,  after  the 
temporary  functions  of  the  tellers  have  ceased,  to  compel  them 
to  recanvass  the  vote  cast  for  directors ;  nor  will  it  lie  against 
the  chairman  and  secretary  to  compel  them  to  record  the  result 
of  such  recanvass,  and  thereby  declare  the  petitioners  elected 
directors.  If  directors  of  a  corporation  are  wrongfully  declared 
elected  and  enter  upon  their  offices,  proceedings  by  quo  war- 
ranto is  the  proper  remedy.* 

§  1104.  Corporate  franchise* — A  corporate  franchise  is  a 
grant  from  the  state  to  certain  persons  of  the  right  to  act  as 

1  Independent  Medical  College  v.  463;  Attorney-General  v.  Amos  (1886), 
People  (1899),  182  DL  374,  55  N.  K  R  60  Mich.  873,  27  N.  W.  R  571;  People 
845.  V.  Jackson  &,  Mich.  Plank-road  Oa 

estate  V.  Atchison  &  N.  R  Ckx  (1861),  9  Mich.  284;  Attorney-General 

<1888X  24  Neb.  143,  38  N.  W.  R  43.  v.  Holihan  (1874),  29  Mich.  116.    But 

2  State  V.  Atchison  &  N.  R  Ca,  see,  contra,  People  v.  Whitcomb  et  aL 
supra.  (1870),  55  IlL  172;   People  v.  Rens- 

4  A  ttomey-General  v.  Perkins  et  aL  selaer,  etc.  R  Ca  (1836),  15  Wend.  118. 
<1889),  73  Mich.  308,  41  N.  W.  R  426;  »  Hayes  et  aL  v.  Morgan  (1898),  81 
People  V.  Maynard  (1867),  15  Mich.    IlL  App.  665. 
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a  body  politic  in  the  performance  of  the  powers  specified  in 
the  grant,  and  the  power  to  maintain  perpetual  succession  dur- 
ing the  terra  fixed.  Such  a  franchise  is  usually  granted  in  the 
form  of  a  charter,  sometimes  created  by  special  act,  and  known 
as  special  charters,  but  nowadays  more  commonly  issued  under 
the  provision  of  some  general  law. 

It  is  well  settled  that  such  a  grant  is  a  contract  wherein  the 
state  is  interested  on  the  one  side  and  the  parties  to  whom  the 
grant  is  made  are  interested  on  the  other  side.  The  state  will 
not  be  permitted  to  impair  the  application  of  this  contract  by 
changing  the  terms  of  the  grant  unless  power  so  to  do  is  ex- 
pressly reserved.  On  the  other  side,  the  corporation  enjoying 
the  franchise  will  not  be  permitted  to  abuse  the  privilege 
granted,  and  if  it  either  abuses  the  privilege  granted,  or  suffers 
the  same  to  lapse  by  nonuser,  the  state  may  proceed  by  infor- 
mation to  forfeit  the  franchise.^ 

At  all  times  the  state  has  the  right  to  inquire  into  the  man- 
ner in  which  the  privilege  it  has  granted  is  being  used ;  like- 
wise the  state  has  the  power  to  challenge  the  right  of  any 
private  person  or  parties  to  exercise  any  privileges  of  a  corpo- 

1 "  A  grant  of  a  corporate  franchise  sideration,  and  in  most  cases  the  sole 

by  an  act  of  legislation  accepted  by  consideration,  for  the  grants  The  leg- 

the  grantee  is  a  contract  between  islature  says  to  citizens,  '  If  you  will 

the  ep&te  and  the  grantee,  the  obliga-  embark  with  your  time,  money  and 

tion  of  which  a  subsequent  legisla-  skiU  in  an  enterprise  which  will  ac- 

ture  ca.nnot  impair.    This  is  settled  commodate  public  necessities,  we  will 

by  numerous  decisions  of  the  courts  grant  to  you  for  a  limited  period,  pr 

of  this  stateand  of  the  United  States,  in   perpetuity,  privileges  that  will 

Where  it  is  expressed  in  the  act  it-  justify   the    expenditure    of    your 

self,  or  in  a  general  statute  in  force  money  and  the  employment  of  your 

at  the  time  of  the  grant,  or  in  the  or^  time  and  skill.  Such  a  grant  is  a  con- 

ganic  law  of  the  state,  that  the  legis-  tract  with  mutual  considerations.'  " 

lature  shall  have  the  power  to  alter,  The   Binghamton   Bridge   (1865),  3 

revoke  or  annul  the  charter  of  incor-  WalL  51.    **  There  is  an  implied  con- 

poration,  but  in  such  manner  that  no  tract  on  the  pait  of  the  grantees  that 

injustice  shall  be  done  to  the  corpo-  they  wiU  perform  the  duties  and  ex- 

rators,  such  provision  is  a  condition  ercise  the  authorities  conferred  by 

of  the  grant  or  one  of  the  terms  of  the  charter.    Where  no  time  is  stip- 

the  contract.  ulated,  the  grantees  should  perform 

"  It  has  been  said  that  the  objects  on  their  part  within  a  reasonable 

for  which  a  corporation  is  created  time,  else  the  objects  of  the  grant, 

are  universally  such  as  the  govern-  the   benefit  to   the    public,    fail&*' 

ment  wishes  to  promote.    They  are  Chincleclamouche  Lumber  &  Boom 

deemed  beneficial  to  the  country,  Ca  v.  Com.  (1882X  100  Pa.  St  488. 
and  this  benefit  constitutes  the  con- 


1244  REMEDIES.  [§§  1105,  1106. 

rate  nature,  and  the  parties  who  have  so  intruded  cannot  be 
heard  to  say  that  they  are  not  guilty  of  usurping  a  franchise 
because  no  franchise  had  been  granted.  The  response  would 
be,  "  You  have  usurped  a  power  of  the  government.  You  can- 
not act  as  if  you  had  the  franchise  and  say  that  you  had  not 
exercised  it."  * 

§  1105,  A  distinction  is  made  between  the  franchise  rights 
of  a  corporation^ and  the  powers  of  a  corporation;  a  franchise 
right  is  one  that  cannot  be  exercised  without  the  expressed  per- 
mission of  the  state,  while  every  corporation  possesses  many 
powers  which  are  similar  to  powers  possessed  by  private  parties, 
and  which  are  not  conferred  by  grant,  but  which  are  incidental 
to  the  transaction  of  the  business  of  the  corporation. 

It  has  been  frequently  said  that  corporate  franchises  are 
granted  in  trust  that  they  be  exercised  to  attain  the  object  for 
which  they  are  conceded. 

§  1106.  In  the  case  of  a  corporation  the  franchise  is  the  grant 
by  the  state  to  the  corporators  of  the  right  or  privilege  of  being 
and  acting  as  a  corporation,  and  in  some  states  it  is  held  that 
the  franchise  vests  in  the  individuals  who  compose  the  corpora- 
tion as  distinguished  from  the  corporation  itself.^ 

^  £x  parte  Heni^aw  (1887),  78  Cal.  within   the    scope   of   its   charter, 

486,  49^  as  a  natural  person.'    Now,  a  fran- 

^  See  Fietsam  v.  Hay  (1887),  122  IlL  chlse  is  nothing  more  than  the  right 
295,  13  N.  E.  R  501,  where  the  court  or  privilege  of  being  a  corporation, 
says:  "The  word  'franchise'  is  often  and  of  doing  such  things,  and  such 
used  in  the  sense  of  privileges  gen-  things  only,  as  are  authorized  by  the 
erally,  but  in  its  more  appropriate  corporation's  charter.  This  right  of 
and. legal  sense  the  term  is  confined  a  body  of  men  to  be  and  act  as  an 
to  such  rights  and  privileges  as  are  artificial  person,  without,  as  a  gen- 
conferred  upon  corporate  bodies  by  eral  rule,  incurring  individual  re- 
legislative  gi'ant  It  is  in  the  latter  sponsibility,  is  declared  by  Black- 
sense,  alone,  the  word  is  now  to  be  stone  to  be  *  a  royal  privilege,  or 
considered.  The  franchise  proposed  branch  of  the  king's  prerogative,  sub- 
to  be  sold  is  a  corporate  franchise,  sisting  in  the  hands  of  a  subject' 
and  the  artificial  body  or  political  2  Blackstone,  37.  Such  right  or  fran- 
entity  to  which  it  pertains  is  what  is  chise  is  defined  by  Bouvier  to  be  'a 
known  to  the  law  as  an  aggregate  certain  privilege  conferred  by  grant 
corporation.  Such  a  corporation  has  from  government,  and  vested  in  indi- 
been  well  defined  to  be.  *an  artificial  viduals.'  1  Bouvier,  545.  Now,  it  is 
being  created  oy  law,  and  com-  clear  from  these  definitions,  and  from 
posed  of  individuals  who  subsist  as  the  very  nature  of  a  corporation,  that 
a  body  politic  under  a  special  de-  a  franchise,  or  the  right  to  be  and 
nomination,  with  the  capacity  of  per-  act  as  an  artificial  body,  vests  in  the 
petual    succession,   and   of   acting,  individuals  who  compose  the  corpo- 
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By  other  courts  it  has  been  held  that  there  is  a  distinction 
between  the  right  to  organize  a  corporation  and  the  right  to  be 
a  corporation.^ 

§  1107.  A  franchise  is  property,  but  in  the  absence  of  such 
authority  a  corporation  has  no  right  to  sell  or  transfer  its  fran- 
chise, nor  has  it  any  right  to  dispose  of  property  absolutely  es- 
sential to  the  exercise  of  the  franchise  which  it  may  have 
acquired  under  the  law  of  eminent  domain.^ 

§  1108.  The  right  to  be  a  corporation  is  a  distinct,  independ- 
ent franchise,  complete  within  itself;  the  creation  of  the  cor- 
poration with  capacity  to  receive  grants  is  one  thing,  while  the 
granting  of  other  privileges  and  immunities  which  the  corpo- 
ration has  capacity  to  receive  when  created  is  another.  It  is 
by  no  means  essential  that  every  right,  privilege  or  grant  that 
can  be  conferred  upon  a  corporation  shall  be  given  simultane- 
ously with  the  act  of  incorporation.  On  the  contrary,  the  arti- 
ficial being  must  be  created  and  in  existence  with  a  capacity 
to  receive  before  anything  can  be  received;  a  corporation  once 
created  may  receive  and  enjoy  other  distinct  and  independent 
franchises  such  as  may  be  granted  to  and  enjoyed  by  any  per- 

ration,  and  not  in  the  corporation  in  the  corporators  until  they  are 
itself.  This  fact,  we  think,  is  not  either  abandoned  or  forfeited  to  the 
without  significance  in  reaching  a  state.  All  these  propositions  are  fa- 
conclusion  upon  the  main  question  miliar  to  the  courts  and  the  pro- 
to  be  determined,  outside  of  the  nu-  fession,  and  are  well  sustained  by 
znerous  authorities  bearing  directly  authority.'* 

on  the  subject  i  See  Knoup  v.  Piqua  Bank  (1853), 
"ItwiU  be  kept  in  mind  that  the  1  Ohio  St.  603;  Young  v.  Webster 
corporate  body, for  purposes  of  owner-  City,  etc*  R.  Ca  (1888),  75  Iowa,  140, 
ship,  and,  indeed,  for  most  purposes,  39  N.  W.  R  234 
has  a  distinct  identity  from  that  of  ^  See  Black  et  al.  v.  Delaware  So 
the  individual  corporators.  The  lat-  Raritan  Canal  Co.  (1873),  24  N.  J.  Eq. 
ter  may  be  wealthy,  when  at  the  455;  Freeman  on  Executions,  sees, 
same  time  the  former  is  insolvent,  179,  180;  Jones  on  Mortgages,  sec. 
and  ^nce  versa.  The  corporation  has  161;  Rorer  on  Judicial  Sales  (2d  ed.), 
no  right  to  appropriate,  sell  or  other-  p.  222;  Archer  v.  Terre  Haute  &  In- 
wise  dispose  of  any  of  the  property  dianapolis  R  dkx  (1882),  102  III  493; 
or  effects  of  a  corporator.  The  relar  Bruffett  v.  Great  Western  R  Co. 
tion  of  debtor  and  creditor  may  sub-  (1861),  25  id.  353;  Chicago  &  R  L  R. 
bist  between  them  in  the  same  man-  Co.  v.  Whipple  (1859),  22  id.  105;  Ot- 
ner  as  between  the  company  and  tawa,  Oswego  &  Fox  River  Valley  R. 
other  persons.  The  company  *s  entire  Co.  v.  Black  (1875),  79  id.  262;  Fiet- 
property  may  be  swept  away  from  it  sam  v.  Hay  et  aL  (1887),  122  IlL  297, 
by  sequestration  or  other  means,  and  13  N.  E.  R.  501. 
yet  its  franchises  will  remain  vested 
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sons,  but  because  it  enjoys  franchises  subsequently  granted  they 
do  not  therefore  constitute  a  part  of  the  distinct  and  independ- 
ent and  essential  franchise,  namely,  the  right  to  be  a  corpora- 
tion; such  subsequent  grants  are  not  a  part  of  the  corporate 
franchise  itself, —  they  are  not  of  the  essence  of  the  corpora- 
tion.* 

§  1109.  Exemption  from  taxation  by  a  valid  and  binding  act 
of  the  legislature  is  an  irrepealable  contract  and  agreement  be- 
tween the  state  and  the  corporation,  and  is  not  a  corporate 
franchise  which  may  be  forfeited  in  proceedings  by  quo  war- 
ranto; while  the  dissolution  of  the  corporation  will  destroy  its 
corporate  franchises,  if  it  holds  rights  and  privileges  having  the 
nature  of  property,  secured  by  contract  based  upon  valuable 
consideration,  these  will  survive  the  dissolution  of  the  corpo- 
ration for  the  benefit  of  those  who  may  have  a  just  interest  in 
its  assets.' 

1  Southern  Paa  R  Ca  v.  Orton  Telegraph  Ca  v.  Telegraph  Ca  (1863), 

(1879),  82  Fed  K.  457.    In  this  case  22  GaL  39a 

the  court  continued,  on  page  474:  In  State  v.  Minnesota  Thresher 
"  Natural  persons,  with  certain  phys-  Mfg.  Ca  (1889),  40  Minn.  218, 41  N.  W. 
ical  capacities,  being  brought  into  R  1020,  the  supreme  court  of  Mione- 
ezistence  through  the  processes  ap-  sota  said:  "  It  is  also  necessary  to  no- 
pointed  by  nature,  may  be  prohibited  tice  the  distinction,  frequently  over- 
by  law  from  doing  one  thing,  and  looked,  between  franchisee  and  pow- 
permitted  to  do  another;  but  these  era  The  definition  of  a  franchise 
permissions  and  prohibitions  consti-  given  by  Finch,  adopted  by  Black- 
tute  no  part  of  the  person,  and  were  stone,  and  accepted  by  every  author- 
in  no  manner  connected  with  the  ity  'since,  is  'a  royal  privilege  or 
creative  act.  So^  with  reference  to  branch  of  the  king's  prerogative  sub- 
corporationsy  being  once  created,  sisting  in  the  hands  of  a  subject'  To 
they  have  the  physical  capacity,  be  a  franchise  the  right  possessed 
through  their  officers,  to  do  anything  must  be  such  as  cannot  be  exercised 
that  a  natural  person  may  do;  such  without  the  express  permission  of  the 
as  building  a  church,  a  steamship^  or  sovereign  power, — a  privilege  or  im- 
a  railroad.  But,  being  created,  they  munity  of  a  public  nature  which 
may  be  prohibited  from  doing  one  cannot  be  legally  exercised  without 
thing  and  permitted  to  do  another,  legislative  grant  It  follows  that  the 
like  natural  persons;  but  this  per-  right,  whether  existing  in  a  natural 
mission  or  prohibition  is  not  a  crea-  or  artificial  person,  to  carry  on  any 
tive  act,  but  an  act  regulating  the  particular  business,  is  not  necessary 
conduct  of  the  corporation,  and  de-  or  usually  a  franchise." 
termining  its  rights  and  relations  to  ^  International  &  G.  N.  Ry.  Ca  v. 
the  public,  and  to  other  existing  per-  State  (1889),  75  Tex.  856, 12  &  W.  R. 
sons,  natural  and  artificial''  See  also  685i 
V^allace  v.  Loomls  (1877),  97  U.  &  146; 
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§  1110.  Contracts  and  licenses. — There  is  a  manifest  distinc- 
tion between  licenses  to  corporations  and  franchises.  Munici- 
palities and  local  authorities,  and  even  the  state  itself,  may 
enter  into  contracts  with  a  corporation,  and  the  violation  of 
such  contracts  must  be  redressed  by  the  usual  legal  remedies 
and  not  by  proceedings  in  qiu>  warranto.  For  instance,  where 
it  was  sought  to  deprive  a  corporation  of  its  franchise  for 
violation  of  the  conditions  under  which  the  franchise  was 
granted,  the  court  said :  "  But  the  permission  to  lay  these  pipes 
does  not  differ  in  any  respect  from  that  required  for  laying 
railways  over  land,  or  ditches  through  it.  It  is  not  a  state 
franchise,  but  a  mere  grant  of  authority,  which,  whether  com* 
ing  from  private  owners  or  public  agents,  rests  in  contract  or 
license,  and  in  nothing  else.  A  violation  of  the  contract,  or 
an  unauthorized  intrusion,  must  be  redressed  as  all  ordinary 
wrongs  are  redressed,  by  the  usual  legal  remedies.  It  in  no  way 
concerns  the  state  whether  the  power  is  granted  or  withheld, 
nor  whether  the  corporation  has  or  has  not  fulfilled  its  agree* 
ments.  The  injured  party  has  a  remedy  for  any  grievance,  but 
the  state  is  no  more  interested  than  it  would  be  in  the  questioit 
whether  or  not  a  railroad  company  has  lawfully  acquired  its 
right  of  way."  ^ 

§  1111.  Nonnser  and  misuser. —  The  charter  of  a  private- 
corporation  may  be  forfeited  for  either  misuser  or  nonuser; 
this  is  the  common  law  of  the  land,  and  is  a  tacit  condition, 
annexed  to  the  creation  of  every  such  corporation.* 

A  corporation  must  fulfill  all  the  specific  objects  for  whicb 
it  was  created;  if  it  fail  materially  in  any  one  of  such  objects, 
it  is  guilty  of  a  breach  of  trust,  and  liable  to  forfeit  its  fran- 
chise.' 

§  1112.  A  nonuser,  or  suspension  of  corporate  activity,  may 
be  necessary  for  a  time;  to  work  a  forfeiture  there  should  be 
something  wrong, —  a  wilful  abuse  of  corporate  privileges  or 
an  improper  neglect;  though  inability  through  misfortune  to 

1  People  v.  Mutual  Gas  Light  Ca  «  Terret  v.  Taylor  (1815),  9  Cranch, 

(1878),  38  Mich.  154    See  also  People  42,  and  Slee  v.  Bloom  (1821),  5  John&. 

V.  Fort  Wayne  &  R  Ry.  Ca  (1892X  92  Ch.  880. 

Mich.  522,  52  N.  W.  R  1010;  Attor-  •  People  ▼.  Bristol  &  Rensselaerw 

ney-General  v.  Detroit  Suburban  Ry.  TiUe  Turnpike  Ca  (1840),  23  Wend.. 

Ca  (1893),  96  Mich.  65,  55  N.  W.  R.  222. 
562. 
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fulfill  the  duties  for  which  the  corporation  was  instituted  is  also 
a  cause  of  forfeiture.* 

Corporations  are  political  trustees,  and  to  forfeit  their  char- 
ter there  must  be  an  abuse  of  trust  akin  to  that  which  would 
render  a  trustee  liable  to  forfeit  his  oflBice.* 

§  1113.  To  forfeit  the  charter  of  a  corporation  the  misuser 
or  nonuser  must  be  in  regard  to  matters  which  are  of  the  es- 
sence of  the  contract  between  the  corporation  and  the  state.' 

1  People  V.  Bristol  &  Rensselaer-  of  governing  the  place,  there  is  an 

Tille   Turnpike   Ca,  supra;   Chesa-  end  of  the  compact.    The  ground  of 

peake  &  Ohio  Canal  Ca  v.  R  &  O.  R  the  charter  was  the  government  of 

Ca  (1832),  4  Gill  &  Johna  1.  the  place.'    See  also  Dartmouth  Col- 

-  People  V.  Bristol  Sc  Rensselaer-  lege  v.  Wood  worth,  per  Washing- 

ville  Turnpike  Co.,  sxiprcu    In  this  ton,  J.  (1819X  4    Wheat.  658;    ami 

case  the  court  said:  "Have  they  ful-  further,  2  Inst.  222;  King  v.  Mayor  of 

filled  the  purposes  of  their  trust,  or  London  (1692),  1  Show.  274^  280;  Skin, 

acted  in  good  faith  with  a  view  to  310." 

their  fulfillment?  is  the  quest  ion  to  be       ^  Attorney-General  v.  Petersburg 

asked  when  they  are  called  on  to  &  Roanoke  R  Ca  (1846),  6  Iredell, 

forfeit  their  charter,  either  for  acts  461.   "  It  is'  to  be  observed  in  the  out- 

of  commission  or  omission;  unless  set  that  the  courts  proceed  with  ex- 

indeed  they  are  so  generally  crippled  treme  caution  in  proceedings  which 

and  broken  down  in  their  affairs  as,  have  for  their  object  the  forfeitun^ 

in  the  judgment  of  a  court  and  jury,  of  corporate  franchises,  and  such  for- 

to  be  incapable  of  prosecuting  their  feitures  are  not  to  be  allowed  except 

business  with  safety  to  that  commu-  under  express  limitation,  or  for  a 

nity  who  granted  the  charter,  and  plain  abuse  of  power  by  which  the 

who  hold  the  relation  of  cestui  que  corporation  fails  to  fulfill  the  design 

trust    Wood  worth,  J.,  in  People  V.  andpurposeof  its  organization.  State 

Washington  &  Warren  Bank  (1826),  v.  Commercial  Bank  (1841),  10  Ohio, 

6  C;owen,  212,  215, 216;  Same  v.  Hud-  535;  State  v.  Farmers' College  (1877), 

son  Bank,  id.  217.    An  executor  or  32  Ohio  St  487;  Harris  v.  Misa  Val. 

guardian  would  be  removed  for  cul-  &  S.  L  R  Co.  (1875),  51  Miss.  602w  Es- 

pable  misconduct,  positi\*e  or  nega-  pecially  are  the  courts  inclined  to 

tive;  so  for  insolvency,  insanity  or  look  with  disfavor  upon  such  for- 

other  incapacity,  but  not  for  mis-  feitures  when  the  law  has  provided 

take  or  accident    Buller,  J.,  in  Rex  other  sufilcient  remedies;  and  when 

v.  Pasmore  (1709),  8  T.  R  199,  puts  an  adequate  legal  remedy  is  provided 

the  matter  thus:   'There  is  a  com-  in  damages,  the  corporate  franchise 

pact  between  the  crown  and  a  cer-  will  not  be  forfeited  until  an  entire 

tain    number  of  his   subjects,  the  derangement  of  the  corporate  affairs 

latter  of  whom  undertake,  in  consid-  is  shown.    State  v.  (Domraercial  Bank 

eration  of  the  privileges  which  are  (1841),  10  Ohio»  535.     Nor  will  the 

bestowed,  to  exert  themselves  for  the  courts  interfere  by  this  extraordi- 

good  government  of  the  placa    Now,  nary  remedy  against  corporate  bod- 

if  those  persons  have  so  far  violated  ies»  when  ample  relief  may  be  had  in 

their  trust,  by  negligence  or  misoon-  the  ordinary  course  of  proceedings  at 

duct,  that  they  are  no  longer  capable  law."    High,  Ex.  Rem.,  sea  649. 
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•  §  111 4,  A  reasonable  and  substantial  performance  by  the 
corporation  is  required  in  accordance  with  the  terms  of  the 
grant  of  the  franchise  by  the  state ;  as  regard  conditions  subse- 
quent, if  impossible  to  be  performed,  or  rendered  impossible 
by  the  act  of  God,  the  corporation  is  excused;  nothing  is  re- 
quired but  what  is  within  the  means  and  ability  of  the  corpo- 
ration to  do,  and  substantial  performance,  according  to  the 
intention  of  the  charter,  is  all  that  is  required;  if  such  a  per- 
formance is  shown,  judgment  will  be  for  the  respondent.  Slight 
departures  are  overlooked,  but  the  leaning  of  the  law  is  against 
the  party  claiming  forfeiture.^  "The  principle  of  forfeiture  is 
that  the  purchase  is  a  trust,  and  the  terms  of  the  charter  are  con- 
ditions of  the  trust;  and  if  any  one  of  the  conditions  of  the  trust 
be  violated  it  will  work  a  forfeiture  of  the  charter.  Cases  of  for- 
feiture are  said  to  be  divided  into  two  great  classes:  (1)  Cases 
of  perversion,  as  where  a  corporation  does  an  act  inconsistent 
with  the  nature  and  destructive  of  the  ends  and  purposes  of 
the  grant.  In  such  cases,  unless  the  perversion  is  such  as  to 
amount  to  an  injury  to  the  public  who  are  interested  in  the 
franchise,  it  will  not  work  a  forfeiture.  (2)  Cases  of  usurpation, 
as  where  a  corporation  exercises  a  power  which  it  has  no  right 
to  exercise.  In  this  last  case  the  question  of  forfeiture  is  not 
dependent,  as  in  the  former,  upon  any  interest  or  injury  to  the 
public."  * 

1  People  y.  Kingston  &  Middletown  tacit  condition  annexed  to  the  ciea- 

Tnmpike  (1840),  33  Wend.  193.  tion  of  every  such  corporation.'  The 

3  From  opinion  of  court  in  People  result  of  the  cases  seems  to  be  that 

V.  Dashaway  Ass'n  (1890),  84  CaL  114,  a  corporation  must  come  up  to  all 

24  Paa  R  277.  the  substantial  objects  for  which  it 

'*  In  Slee  v.  Bloom  (1821),  5  Johns,  was  instituted.    If  it  depart  from 

Ch.  380,  Chancellor  Kent  said  that  a  any  one  of  these,  it  is  guilty  of  a 

corporation  can  be  dissolved  for  a  breach  of  trust    It  was  made  a  po- 

breach  of  trust  is  no  doubt  the  set-  litical  body  on  the  implied  condition 

tied  doctrine  at  this  day.    In  Terret  that  it  should  demean  itself  faith* 

V.  Taylor  (1815),  9  Cranch,  42,  51,  Mr.  fully  and  honestly  in  the  use  of  all 

Justice  Story  said:  *  A  private  corpo-  its  franchises.    This  principle,  with 

ration,  created  by  the    legislature,  the  authorities  on  which  it  rests, 

may  lose  its  franchises  by  a  misuser  seems  to  have  been  very  well  consid- 

or  nonuser  of  them ;  and  they  may  ered  in  the  great  case  of  the  Chesa- 

be    resumed   by   the    government  peake  &  Ohio  Canal  Ca  v.  Baltimore 

under  a  judicial  judgment  upon  a  &  Ohio  R  dk).,  lately  decided  by  the 

quo  toarranto  to  ascertain  and  en-  court  of  appeals  in  Maryland,  4  Gill 

force   the   forfeiture.    This   is   the  &   Johns.    1.    The   opinion   of  the 

common  law  of  the  land,  and  is  a  court,  which  was  delivered  by  Chief 
79 
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§  1115.  Nonuser, — A  corporation  is  not  dissolved  ipso  facto 
by  the  mere  nonuser  of  its  franchises.^  As  the  authority  of  the 
state  is  essential  to  the  creation  of  a  corporation,  and  the  char- 
ter is  considered  a  contract  between  the  corporation  on  one 

Justice  Buchanan,  so  far  as  it  is  ma-  trustee  liable  to  forfeit  his  station, 
terial  to  the  subject  before  us,  will  on  the  complaint  of  his  cestui  que 
be  found  at  pages  106  and  121.  The  trust,  if  the  question  stood  on  the  re- 
question  was  one  of  nonuser,  and  the  lation  between  them.  Corporations 
drift  of  the  argument  is  that  the  are  political  trustees.  Have  they 
corporation  had  not,  at  any  rate,  fulfilled  the  purposes  of  their  trust, 
been  guilty  of  a  fraudulent  or  wilful  or  acted  in  good  faith  with  a  view  to 
nonuser,  or  such,  at  most,  as  re-  their  fulfillment?  is  the  question  to 
suited  from  gross  negligeuca  The  be  asked  when  they  are  called  on 
words  of  the  chief  justice  at  page  to  forfeit  their  charter,  either  for 
121  are:  'It  may  be  dissolved  by  a  acts  of  commission  or  omission;  un- 
forfeiture  of  its  charter,  through  less,  indeed,  they  are  so  generally 
abuse  or  neglect  of  its  franchises,  as  crippled  and  broken  down  in  their 
for  condition  broken;  there  being  a  affairs  as,  in  the  judgment  of  a  court 
tacit  condition  in  every  such  grant  and  jury,  to  be  Incapable  of  prose- 
that  the  corporation  shall  act  up  to  cuting  their  business  with  safety  to 
the  end  of  its  institution.'  At  page  that  community  who  granted  the 
107  he  says, '  Nor  is  it  every  nonuser  charter,  and  who  hold  the  relation 
that  will  furnish  a  sufficient  ground  of  cestui  que  trust  Woodworth,  J., 
for  a  judgment  of  forfeiture.*  That  in  People  v.  Washington  &  War- 
must,  it  appears  to  me,  be  so  in  the  ren  Bank  (1826),  6  Cowen,  212^  215, 
nature  of  things.  A  mere  nonuser,  216;  Same  v.  Hudson  Bank,  id.  217.'* 
or  suspension  of  all  action,  may  be  People  v.  Bristol  &  Rensselaerville 
even  laudable  for  a  time.  This  is  Turnpike  Ca  (1840),  23  Wend.  222. 
well  illustrated  in  the  Maryland  i  Attorney-General  v.  Superior  & 
case.  To  work  a  forfeiture,  there  St.  C.  Ry.  Ca  (1896),  98  Wis.  604,  67 
should  be  something  wrong;  and  N.  W.  R.  1138.  In  this  case  the  su- 
not  only  a  wrong,  but  one  arising  preme  court  said,  regarding  the  stat- 
from  wilful  abuse  or  improper  neg-  utory  provision  of  Wisconsin:  "It  is 
lect.  An  inability,  through  misfort-  settled  in  this  state,  as  well  as  in 
une,  to  answer  the  design  for  which  others  in  which  a  similar  statute  ex- 
the  body  politic  was  instituted,  is  ists,  that  the  suspension  by  a  corpo- 
also  cause  of  forfeiture  That,  how-  ration  of  its  ordinary  and  lawful 
ever,  is  on  a  distinct  reason,  not  so  business  for  one  whole  year,  as  the 
directly  material,  and  of  which  it  is  language  of  the  statute  itself  im- 
not  necessary  to  say  much.  The  ports,  does  not  ipso /a c^o  dissolve  the 
prosecution  before  us  goes  on  corpo-  corporation,  but  furnishes  a  cause  for 
rate  default,  or  corporate  wrong,  its  dissolution  by  the  judgment  of  a 
which  must,  I  think,  be  more  than  competent  court.  Sleeper  v.  Good  win 
accidental  negligence,  or  a  mere  (1887),  67  Wis.  577, 585, 31  N.W.R  335; 
mistaken  excess  of  power,  or  a  mis-  Strong  v.  McCagg  (1882),  55  Wis.  624^ 
take  in  the  mode  of  exercising  an  13  N.  W.  R  895;  Combes  v.  Keyes 
acknowledged  power.  There  must  (1894), 89  Wis. 297,  309,62  N.W.R.  89; 
be  an  abuse  of  trust  somewhat  of  People  v.  Kingston  &  M.  Turnpike 
such  a  nature  as  would  render  a  Road  Co.  (1840),  23  Wend.  193;  People 
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side  and  the  state  on  the.  other,  the  consent  of  the  state  in 
some  form  is  essential  to  the  dissolution  of  the  contract,  and 
an  acceptance  by  the  state  of  the  surrender  of  the  franchise  is 
necessary  in  order  to  terminate  the  corporate  existence  by  sur- 
render.^ A  mere  omission  to  exercise  a  corporate  franchise 
does  not  work  a  forfeiture  jp^  se^  or  a  dissolution  of  the  corpo- 
ration.2  Forfeiture  for  abuse  or  misuse  of  power  can  only  take 
effect  upon  a  judgment  by  a  competent  tribunal.*  The  omis- 
sion to  choose  directors  does  not  work  a  dissolution  of  the  cor- 
poration, for  while  they  may  be  necessary  to  enable  the  body 
to  act,  they  are  not  essential  to  its  vitality.* 

§  1116.  As  already  stated,  a  corporation  is  not  dissolved  by 
mere  nonuser  of  its  franchises.  That  may  furnish  suiBcient 
grounds  for  forfeiture  by  judicial  proceedings;*  but  the  non- 
user  may  extend  for  so  long  a  time  and  under  such  circum- 
stances as  to  give  rise  to  the  presumption  of  a  surrender  of  its 
franchise;  but  no  specified  time  has  been  indicated,  and  the 
cases  differ  widely  on  this  point.  In  one  case  where  the  cor- 
poration had  been  stripped  of  all  its  property,  and  for  twenty 
years  had  failed  to  exercise  any  corporate  franchise,  or  elect 
any  officer,  and  had  mortgaged  its  franchises,  and  the  same 
had  been  sold  under  foreclosure  and  the  purchaser  recognized 
by  legislative  action,  it  was  held  to  amount  to  a  surrender  of 
the  franchise.* 

A  mere  suspension  of  the  use  of  the  franchise  for  a  limited 

V.  President,  etc.  of  Bank  of  Pontiao  *Bank    of  Bethel  v.  Pahquioque 

(1864),  12  Mich.  527,  537."    (The  Re-  Bank(1871),  14  Wall.  383,398,399;  Na- 

yised  Statutes  of  Wisconsin,  sec.  1763,  tional  Bank  v.  Insurance  Ca  (1881), 

provide,  inter  alia,   that,  where  a  104  U.  S.  54;  Swan  Land  &  Cattle 

corporation  shall  have  suspended  its  Co.  v.  Frank  (1889),  39  Fed.  R.  456; 

ordinary  and  lawful  business  for  one  Chesapeake  &  Ohio  Canal  Co.  v.  Bal- 

whole  year,  it  shall  be  deemed  to  timore  &  O.  R.  Ca  (1832),  4  GUI  &  J. 

have  surrendered  its  rights  and  f ran-  121,  122;  Heard  v.  Talbot  (1856),  7 

chises  **and  shall  be  adjudged  to  be  Gray,  118;  People  v.  President,  etc. 

dissolved.")  of  Bank  of  Pontiac  (1864),  12  Midi. 

1  Attorney-General  v.  Superior  &  526;  State  v.  Minnesota  Cent   Ry. 

St  C.  Ry.  Ca  (1896),  supra.  Ca  (1886),  36  Minn.  246,  30  N.  W.  R. 

« Bradt  V.  Benedict  (1858),  17  N.  Y.  816;  Penfield  v.  Skinner  (1839),   11 

9a  Vt  296;  Brandon  Iron  Ca  v.  Glea- 

s  Glass  Manufactory  v.  Langdon,  24  son  (1851),  24  Vt  22a 

Pick.  49.  •  Combes  v.  Keyes  (1854),  89  Wis. 

4  Glass  Manufactory  t.  Langdon,  297,  62  N.  W.  R.  89.    See  also  Bran- 

supra;  Attorney-General  v.  Superior  don  Iron  Ca  v.  Gleason,  supra. 
&  St  C.  Ry.  Ca  (1896),  supra. 
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time  will  not  work  a  forfeiture.*  But  where  for  fifteen  years 
there  was  no  organization,  no  stockholders  or  no  directors,  and 
the  corporation  did  no  act  whatsoever,  there  was  such  a  com- 
plete failure  and  absolute  nonuser  as  amounted  to  a  surrender.* 
If  a  railroad  company  fails  to  keep  its  principal  place  of  busi- 
ness and  records  within  the  state  of  its  incorporation  as  re- 
quired by  law,  ^'w^  warranto  will  lie.' 

§  1117.  Quo  warranto  vf'iM  lie  against  a  bank  which  dis- 
poses of  so  much  of  its  property  and  assets  as  to  prevent  a 
continuation  of  the  banking  business.*  But  a  refusal  to  pay 
by  a  bank  on  account  of  insolvency  is  not  such  a  nonuser  as 
will  forfeit  its  franchise.' 

A  right  to  condemn  lands  to  make  a  canal,  which  was  not 
exercised  for  more  than  forty  years  from  the  date  of  the  grant- 
ing of  the  charter,  may  be  declared  as  lost  for  nonuser,  but 
such  forfeiture  can  only  be  enforced  by  judicial  proceedings 
instituted  by  the  people;  no  cause  of  forfeiture  can  be  taken 
advantage  of  collaterally  or  incidentally.* 

§  1118,  It  is  not  every  nonuser  that  is  suflBcient  to  warrant 
the  judgment  of  forfeiture;  where  there  are  various  alterna- 
tive modes  of  exercising  a  franchise,  any  one  of  which  may  be 
adopted  at  the  discretion  of  the  corporation,  no  experimental 
,  trial  of  one  of  the  modes  will  work  a  forfeiture  of  the  right  to 
resort  to  either  of  the  other  during  the  continuance  of  the  char- 
ter.^ A  turnpike  company  which  was  required  to  keep  the 
bedding  and  facing  of  its  road  constructed  in  a  certain  manner 
is  not  liable  to  forfeit  its  franchise  unless  it  permits  its  road  to 
fall  into  such  a  state  of  dilapidation  as  to  render  it  dangerous 
or  inconvenient  to  the  public* 


1  Com.  V.  New  York,  L.  R  &  W. 
Coal  Co.  &  R  R  Ca  (1883),  10  Pa.  Ca 
Ct  R  129. 

2Chincleolamouohe  Lumb.&  Boom 
Ca  V.  Com.  (1882),  100  Pa.  St  488. 

» State  V.  Milwaukee,  L.  a  &  W. 
R  Co.  (1878).  45  Wis.  579. 

*  People  V.  Bank  of  Hudson  (1826), 
6  (^w.  217. 

fi  State  V.  Pipher  (1882),  28  Kan.  127. 

0  Chesapeake  &,  Ohio  Canal  Ca  v. 
Railroad  Co.  (1832)  4  GiU  &  John.  1. 

7  Chesapeake  &  Ohio  Canal  Ca  v. 
Hailroad  Ca,  supra. 


8  People  V.  Bristol  So  Rensselaer- 
Tille  Turnpike  Ca  (1840),  23  Wend. 
222.  In  the  opinion  of  the  court 
Coyren,  J.,  said :  "  The  grounds  of  for- 
feiture sanctioned  in  the  case  of  the 
City  of  London  were  an  abuse  of  cor- 
porate power,  by  exacting  illegal 
tolls  and  presenting  a  seditious  peti- 
tion to  the  king,  either  of  which  was 
holden  sufficient.  In  Rex  v.  Pasmore 
(1789).  3  T.  R  244,  Ashurst,  J.,  speaks 
generally  of  an  abuse  of  power  and 
delinquency  as  a  ground  of  dissolu- 
tion. Parsons,  C.  J.,  says  malfeasance 
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§  1119.  "When  a  franchise  has  been  fairly  granted  by  the 
state  the  courts  will  not  resort  to  narrow  or  forced  construc- 
tions in  order  to  condemn  the  corporation  and  work  a  forfeit- 
ure J^  on  the  contrary,  they  exercise  great  caution,  and  seldom 
adjudge  a  forfeiture  unless  there  is  manifest  and  substantial 
violation  of  the  contract.^  But  if  a  corporation  claims  privi- 
leges and  exemptions  from  liabilities  and  duties  common  to 
others,  or  claims  privileges  oppressive  to  the  public,  its  fran- 
chise will  be  strictly  and  narrowly  construed;  the  general  prop- 
osition that  a  grant  from  the  state  must  be  construed  most 
strongly  against  the  grantee  cannot  be  invoked  in  support  of 
an  application  to  forfeit  a  franchise.'  The  omission  of  an  ex- 
press duty  prescribed  either  by  statute  or  charter  is  a  cause 
of  forfeiture.* 


or  nonfeasance.    Commonwealth  y.  confidence  the  doctrine  of  the  two 

Union  Fire  &  Mar.  Ins.  Ca  (1809),  5  last  cited  cases,  both  of  which  arose 

Mass.  230.     Vide,  also,  Willcock  on  soon  after  the  revolution  of  1668,  be- 

Maa  Corp.,  234,  §g  867  and  868,  and  cause  the  question  had  been  then  so 

Ang.  &  Ames  on  Corp.  510.    Black-  recently  canvassed  in  the  case  of  the 

stone  mentions  negligence  or  abuse  City  of  London.    That  was  a  polit- 

of  franchises    1    Black.  Com.  485.  ical  prosecution,  and  the  defense,  or, 

Nonuser  or  neglect,  said  Ashurst,  J.,  at  least,  the  spirit  with  which  it  was 

in  Rex  v.  Amery  (1788),  2  T.  R.  515,  conducted,  and  the  indignant  repeal 

567.     *  A  corporation   may  be   dis-  of  the  judgment  by  a  revolutionary  , 

solved,  for  it  is  created  upon  a  trust;  parliament  belonging  to  the  same 

and  if  that  be  broken  it  is  forfeited,'  party  with  Holt,  must  have  led  him 

said  the  king's  bench,  in  Sir  James  to  concede  with  the  greatest  caution 

Smith's  case  (1692X  4  Mod.  53,  58, 1  that  any  ground  taken  in  that  case 

Show.  280,  Skin.  810.    a  C.  Holt  was  by  Charles'  judged  was   the  right 

then  chief  justice  and  participated  ona    Tet  he  expresses,  in  terms,  the 

in  this  declaration.    Again,  the  city  general  conclusion  to  which  they  ar- 

of  London  held  by  charter  or  patent  rived,  viz.,  that  a  charter  of  incorpo- 

the  shrievewick  of  London  and  Mid*  ration  may  be  avoided  for  things  by 

dlesex;  and  in  London  v.  Vanacre  the  corporation  done  or  omitted  to 

(1698),  12  Mod.  269,  270,  Lord  Holt,  be  dona" 

speaking  on  this  subject,  said:  *If  i  People  v.  Broadway  B.  R.  Ca  of 
they  do  not  make  such  an  election  Brooklyn  (1890),  56  Hun,  45;  Thomp- 
as  their  letters  patent  appoint  it  is  a  son  et  aL  v.  People  (1890),  23  Wend, 
forfeiture  of  the  franchise;  for  all  537;  People  v.  President,  etc.  of  Will- 
franchises  are  granted  on  condition  iamsburgh  Turnpike  &  Bridge  C^ 
that  they  shall  be  duly  executed  ao-  (1872),  47  N.  Y.  586. 
cording  to  the  grant;  and  if  they  'People  v.  Broadway  B.  R.  Ca  of 
neglect  to  perform  the  terms,  the  Brooklyn,  supra, 
patents  may  be  repealed  by  scire  •  Attorney-General  v.  Petersburg  & 
facias.*    We  may  adopt  with  more  Eoanoke  R.  R.  Ckx  (1846)^  6  Ired.  461. 
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§  1120.  Misuser. —  If  the  corporation  does  anything  which 
is  expressly  prohibited  either  by  its  statute  or  by  the  terms  of 
its  charter,  its  franchise  is  liable  to  forfeiture.  But,  generally 
speaking,  a  single  act  of  misuser,  or  even  a  series  of  acts,  if  done 
through  inadvertency  or  mistake,  will  not  subject  the  charter 
to  forfeiture  unless  the  act  or  acts  are  expressly  prohibited.^ 
Only  such  acts  or  omissions  as  are  of  the  essence  of  the  contract 
between  the  state  and  a  corporation  are  destructive  of  the 
charter.^  The  misuser  complained  of  must  result  in  some  injury 
to  the  public  or  no  forfeiture  will  be  declared.  Where  the  only 
allegations  are  that  a  corporation  is  formed  to  promote  the 
cause  of  temperance,  and  that  it  received  money  for  the  promo- 
tion of  such  cause,  and  has  abused  its  office  and  misappropri- 
ated its  funds,  the  description  of  the  object  of  the  corporation 
is  too  vague  and  insufficient  for  the  court  to  determine  judi- 
cially that  the  funds  were  perverted.' 

1  Com.  v.  Commercial  Bank  (1857),  bishop  in  his  own  discretion  shall 
28  Pa.  St.  883.  most  approve  of,  the  bequest  was 

2  Attorney-General  V.  Petersburg  &  held  void  upon  the  ground  that  ob- 
Boanoke  R.  Ca  (1840),  6  Ired.  456.  jects  of  benevolenoe  and  liberality 

'People  V.  Dashaway  Ass*n  (1890),  were  not  necessarily  charitable, 

^.      84  CaL  114^  24  Pac.  R.  277.    "Publio  within  the  statute  of  Elizabeth,  and 

«  charities  have  often  been  enforced  in  were  therefore  too  indefinite  to  be 

cases  lacking  in   that  definiteness  executed.    Morice  v.  Bishop  (1804), 

essential  to  uphold  a  bequest  to  indi-  9  Yes.  890.    Upon  the  like  ground,  a 

viduals.  It  does  not  follow,  however,  bequest  for  the  relief  of  domestic 

that  we  can  by  adjudication  give  a  distress,  assisting  indigent  but  de- 

definite  meaning  to  language  which,  serving  individuals,  or  encouraging 

standing  by  itself,  or  in  connection  undertakings  of  general  utility,  has 

with  its  context,  has  only  a  general  been  held  void  for  vagueness  and  un- 

signification,  incapable  of  limitation,  certainty,  and  as  not  being  within 

The  word  'temperance '  has  no  fixed  the  scoije  of  tlie  statute  of  Elizabeth, 

legal    meaning,    as   contradistin-  Kendall  v.  Granger  (1842),  5  Beav. 

guished  from  its  usual  import.  Web-  300.     We  are  of  opinion  that  the 

ster  defines  it  as  habitual  moderation  terms  used  in  the  information  here 

in  regard  to  the  indulgence  of  the  are  too  vague  and  uncertain  to  enable 

natural  appetites  and  passions;  re-  us  to  say  therefrom  that  the  fund  in 

strained    or   moderate    indulgence;  question  is  a  public  charity  which 

moderation,  as  temperance  in  eating  can  be  administered  by  a  court  of 

and  drinking;  temperance  in  the  in-  equity.    It  follows  that  the  perver- 

dulgence  of  joy  or  mirth.    Where  a  sion  of  the  fund  is  not  an  injury  to 

testator  bequeathed  the  residue  of  the  public,  and  hence  that  the  for- 

his  estate  to  the  bishop  of  D.,  to  dis-  feiture  cannot  be  maintained.    The 

pose  of  the  same  to  such  objects  of  judgment  is  afiSrmed." 
benevolence  and  liberality  as  the 
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§  1121.  It  is  not  suflBcient  to  charge  that  a  railroad  company 
at  some  future  time  intends  to  neglect  the  performance  of  its 
full  duty,  nor  can  the  question  whether  the  company  intends 
in  good  faith  to  carry  out  the  objects  of  its  organization  be  in- 
quired into  in  quo  warrtmto  proceedings.^  A  charge  that  the 
incorporators  of  a  railrqjid  company  organized  the  same  for 
fraudulent  purposes,  and  that  they  did  not  intend  to  carry  out 
the  purposes  of  its  organization,  is  insufficient  to  sustain  an  infor- 
mation.^ The  intention  to  violate  its  duty  may  justify  the 
interposition  of  a  court  of  equity  by  process  of  injunction,  but 
it  would  be  manifestly  unjust  to  visit  the  corporate  body  with 
the  extreme  penalty  of  forfeiture  and  confiscation  before  the 
illegal  act  was  consummated.' 

Where  a  corporation  conducts  a  business  in  disregard  and 
•defiance  of  the  law  of  the  state  relating  to  that  business,  pro- 
ceedings in  q;uo  warrcmto  may  be  instituted  to  stop  the  abuse, 
and,  if  the  abuse  be  flagrant,  to  oust  the  corporation.* 

Proceedings  hj  quo  warramio  against  a  water  company  for 
furnishing  impure  water  will  be  dismissed,  where  the  evidence 
shows  that  the  water  furnished  is  wholesome  although  impure. 
The  words  "  pure  water "  must  mean  ordinarily  pure,  whole- 

1  State  V.  Martin  et  aL  (1890),  88  right,  privilege  and  franchise  of  man- 

Pac  R.  9.  ufacturing,  selling  and  dealing  in 

3  State  V.  Kingan  (1875).  51  Ind.  142;  oleomargarine,  etc.    This  authority 

State  V.  Beck  (1882),  81  Ind.  500.  carries  the  implication  that  the  busi- 

•Com.  V.  Pittsburgh  &  C.  R.  Ca  ness  must  be  conducted  in  conform- 

(1868),  58  Pa.  St  20.  ity  to  the  laws  of  the  state.  It  could 

*  State  V.  Capital  City  Dairy  Co.  (1900,  not  have  been  the  intent  of  the  gen- 
Ohio),  57  N.  K  R  62.  In  this  case  a  cor-  eral  a&sembly,  in  enacting  laws  per- 
poration  was  charged  with  the  man-  mitting  the  formation  of  corpora- 
ufacture  of  oleomargarine,  contrary  tions,  to  give  them  power  to  override 
to  law.  The  supreme  court  said  re-  the  state,  although  the  conduct  of 
garding  the  following  contention  on  the  ofiScers  of  the  defendant  would 
behalf  of  the  respondent,  that  the  seem  to  imply  that  they  have  enter- 
right  to  manufacture  and  sell  oleo-  tained  a  different  opinion.  The  time 
margarine  is  not  a  franchise,  and  has  not  yet  arrived  when  the  created 
hence  proceeding  by  quo  warranto  is  greater  than  the  creator,  and  it 
is  not  the  proper  remedy:  "It  would  still  remains  the  duty  of  the  courts 
seem  a  sufficient  answer  to  this  prop-  to  perform  their  office  in  the  enforce- 
osition  to  say  that,  if  it  be  true,  then  ment  of  the  laws,  no  matter  how  in- 
the  defendant  has  no  franchise  what-  genious  the  pretexts  or  their  viola- 
ever.  Its  charter  (the  certificate  of  tions  may  be,  nor  the  power  of  the 
the  secretary  of  state)  gives  it  the  violators  in  the  commercial  world." 
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some,  and  are  not  to  be  taken  in  the  abstract  or  chemical 
sense.^ 

§  11 23.  The  object  of  an  information  being  to  protect  the 
public  and  not  to  redress  private  grievances,  the  misuser  must 
be  such  as  to  work  or  threaten  a  substantial  injury  to  the  pub- 
lic, or  such  as  to  amount  to  a  violation  of  the  fundamental  con- 
dition of  the  contract  between  the  state  and  the  corporation, 
and  thus  defeat  the  purpose  of  thQ  grant,  and  the  wrong  com- 
plained of  must  be  remediable  in  no  other  form  of  judicial 
proceeding.'  Courts  proceed  with  great  caution,  and  before 
forfeiting  a  franchise  the  prosecutor  must  bring  the  case  clearly 
within  the  rules  of  law  entitling  him  to  exact  so  severe  a  pen- 
alty.' 

§  1123. Statutory  causes  for  forfeiture. —  If  a  corpo- 
ration commits  acts  which  are  expressly  declared  by  statute  to 
be  a  cause  of  forfeiture  of  its  charter,  a  court  has  no  discretion 
to  refuse  judgment  of  ouster,  but  in  other  cases  a  court  has 
wide  discretion,  and  if  the  interests  of  the  public  do  not  call 
for  it,  judgment  of  ouster  will  not  be  pronounced.* 

§  1124.  Acts  ultra  vires. —  Acts  may  be  ultra  mre^  to 

the  powers  of  a  corporation  without  being  a  usurpation  of  fran- 
chises not  granted,  and  without  being  necessarily  a  misuser  of 
the  franchises  granted.  Ultra  vires  a<5ts  may  be  carried  so  far 
as  to  amount  to  misuser  and  a  good  ground  for  forfeiture  of 
franchise;  but  to  constitute  such  a  misuser  of  the  corporate 
franchise  as  to  warrant  its  forfeiture,  the  ultra  vires  acts  must 
be  of  so  material  and  substantial  a  character  and  so  long  con- 
tinued as  to  amount  to  a  clear  violation  of  the  conditions  upon 
which  the  franchise  was  granted,  and  must  so  affect  or  destroy 
the  business  of  the  corporation  that  it  no  longer  fulfills  the 
end  for  which  it  was  created.*  Such  ultra  vires  acts  must  be 
such  as  injure  or  threaten  the  public,  to  warrant  the  filing  of 
an  information  by  the  attorney-general.    If  the  acts  simply 

1  Com.  V.  Towanda  Water-works  *  State  v.  Oberlin  Building  &  Loan 
(1888),  15  Atl.  R.  440.  Aes'n  (1879),  35  Ohio,  258;  State  v. 

2  State  V.  Minnesota  Thresher  Mfg.  Essex  Bank  (1838),  8  Vt.  489;  Harris- 
es). (1899),  40  Minn.  213,  41  N.  W.  R.  v.  Mississippi  Valley,  eta  R.  Ckx  (1875), 
1020.  61  Miss.  60a 

'  State  y.  Minnesota  Thresher  Mfg.  ^  State  v.  Minnesota  Thresher  Mfg. 
Ca,  supra,  (Do.,  supra. 
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aflfect  the  stockholders,  it  is  for  them  to  complain;  if  the  acts 
affect  third  parties,  such  as  creditors,  they  must  take  such  steps 
as  are  necessary  to  protect  their  interests;  the  mere  fact  that 
the  acts  are  ultra  vii'es  is  not  a  sulBBcient  ground  for  the  filing 
of  an  information.  In  some  cases  the  state  may  interfere  by 
application  for  an  injunction  to  restrain  the  corporation  from 
continuing  to  exceed  its  powers.* 

§  1125.  A  street  railway  authorized  by  its  charter  to  carry 
freight  as  well  as  passengers  cannot  be  deprived  of  its  char- 
ter right  so  to  do  by  an  ordinance  of  a  city  which  grants  the 
company  permission  to  use  the  streets  of  a  city  oh  condition 
that  it  will  not  carry  freight.  The  city  may  deny  the  com- 
pany the  right  to  use  the  streets,  but  cannot  grant  the  right 

1  State  V.  Minnesota  Thresher  Mfg.  cemed,  if  the  act  is  iUegal,  the  par- 
Co.,  supra.  In  this  case  the  court  ties  who  surrender  the  stock  would 
said:  ''Applying  these  principles  to  still  be  personally  responsible  as 
the  facts  of  this  case,  we  think  the  stockholders  in  case  of  the  insolv- 
Rtate  has  failed  to  make  out  a  case  ency  of  the  corporation.  It  may  be 
entitling  it  to  judgment  against  re-  that  the  plan  on  which  this  corpora- 
spondent.  Taking  up,  first,  the  issu-  tion  is  organized  is  not  in  accord- 
ing of  its  stock  for  the  stock  and  ance  with  the  most  approved  finan- 
indebtedness  of  the  car  company;  cial  principles,  but  with  these  finan« 
None  of  the  stockholders  have  any  cial  matters  we  have  nothing  to  do^ 
right  to  complain  of  thi&  They  are  except  so  far  as  they  may  affect  the 
all  in  the  same  boat.  They  got  up  legal  questions  involved;  and,  upon 
the  company  for  that  express  pur-  the  whole  facts  of  the  case,  we  do  not 
pose  and  on  that  exact  plan.  A  cor-,  think  that,  under  the  rules  of  law 
poration  may  take  property  ii^  pay-  applicable,  the  state  has  made  out  a 
ment  of  its  stock,  if  it  be  done  bona  case  entitling  it  ta  a  judgment  of 
fide,  and  with  no  sinister  or  fraudu-  forfeiture  in  these  proceedings.  It 
lent  purpose,  and  there  be  nothing  is  also  a  consideration  no't  without 
in  its  charter  or  the  nature  of  its  weight  (although  we  do  not  place 
business  that  forbids  it  If  this  stock  our  decision  upon  it)  that  the  conse- 
and  indebtedness  of  the  car  com-  quences  of  whatever  mistakes  or  un* 
pauy  was  taken  in  payment  of  re-  authorized  acts  may  have  been  made 
spondent^s  stock  with  a  fraudulent  or  done  by  respondent  could  not 
purpose,  at  fictitious  values,  in  case  now  be  remedied  by  any  such  judg- 
the  corporation  becomes  insolvent,  ment.  In  view  of  the  present  condi- 
creditors  have  their  remedy  against  tion  of  respondent's  business,  a  dia* 
the  stockholders  as  personally  liable  solution  of  the  corporation,  and  a 
for  stock  not  paid  for.  The  alleged  forced  winding  up  of  its  affairs^ 
unlawful  purchase  and  retirement  would  involve  new  and  additional 
of  part  of  its  own  stock  by  the  re-  loss  to  aU  parties  concerned,  both 
spondent  stands  on  the  same  footing,  stockholders  and  creditors.  The  de- 
If  it  is  a  wrong  to  other  stockhold-  murrer  to  the  answer  is  therefore 
ers,  they  have  a  perfect  remedy;  overruled,  and  the  information  dis- 
and,  so   far   as  creditors  are  con-  missed." 
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upon  condition  that  the  company  will  abandon  all  or  any  por- 
tion of  its  charter  powers;  and  quo  warranto  will  not  lie  for 
the  violation  of  the  ordinance.^ 

§  1126.  Qv^  warranto  will  not  lie  against  a  bridge  company 
which  was  charged  with  making  a  regulation  by  which  passen- 
gers who  paid  by  the  year  a  much  less  sum  than  their  tolls 
would  amount  to  if  they  paid  by  trip,  which  sum  was  less  than 
the  toll  rates  fixed  by  law;  the  rates  fixed  by  law  are  intended 
to  prevent  extortion,  and  not  intended  to  prohibit  the  company 
from  charging  less  if  it  sees  fit.  Even  though  the  bridge  com- 
pany should  refuse  to  allow  a  private  party  to  pass  at  the  com- 
muted rates  of  toll,  he  has  no  action,  unless  he  has  thereby 
suffered  a  great  injury;  if  he  can  show  that  he  sustains  a  legal 
injury,  he  is  entitled  to  the  appropriate  action  in  his  own  name 
to  the  damages  due.  But  the  remedy  by  qtLO  warranto  is  not 
•available;  even  if  the  company  demanded  higher  toll  than  the 
law  allowed,  the  penalty  is  by  fine,  and  not  fey  forfeiture  of 
the  charter.' 

§  1127,  No  other  remedy. —  The  remedy  by  quo  warranto^ 
like  applications  for  an  injunction  and  mandxvmua^  is  not  avail- 
able where  the  party  complaining  can  obtain  adequate  relief 
at  law  or  in  equity.' 

§  1128.  Against  eombinations. —  In  quo  warramio  proceed- 
ings the  power  of  the  court  to  investigate  the  organization  of 
the  corporation,  and  to  go  behind  such  organization  and  ascer- 
tain whether  or  not  it  was  part  of  an  illegal  combination,  is 
olear.*  Where  it  is  charged  .that  a  corporation  is  organized  to 
establish  a  monopoly,  quo  warranto  is  the  appropriate  proce- 
dure to  challenge  the  exercise  of  the  franchise.* 

§  1129,  The  right  of  a  corporation  authorized  by  its  charter 
to  engage  in  a  certain  business,  and  own  property  necessary 

1  state  V.Dayton  Traction  Caetal  R  1062;  State  v.  Standard  Oil  Ca 
<1899),  18  Ohio  Cir.  Ct  R.  490.  (1892),  49  Ohio  St  187,  30  N.  R  R  279; 

2  Com.   V.  Allegheny   Bridge   Ck),  People   v.  Chicago   Gas   Trust  Ca 
<1852),  20  Pa.  St  185.  (1889),  130  III  268.  22  N.  E.  R  798; 

3  High.  Extr.  Rem..  §  617.  People  v.  Distilling  &  Cattle  Feeding 
4 People  V.  North  River  Sugar  Re-    Ckx  (1895),  156  111.  448,  41  N.  R  R  188; 

fining  Ca  (1889),  54  Hun,  354,  7  N.  Y.  State    v.    Nebraska    Distilling   Ca 

Supp.  406;  Id.  (1890),  121  N.  Y.  582, 24  (1890),  29  Neb.  700,  46  N.  W.  R  155. 

N.  E.  R  834;   People  v.  Milk  Ex-  *  Stockton  t.  American   Tobacco 

change  (1895;,  145  N.  Y.  267,  39  N.  E.  Ca  (1897,  N.  J.  Eq.),  86  AtL  R  971. 
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for  its  purpose,  to  buy  up  substantially  all  its  competitors  in  a 
country  so  as  to  acquire  a  monopoly  of  the  business,  may  bo 
inquired  into  by  quo  warranto  proceedings.^ 

^  1130.  A  charter  which  authorizes  a  corporation  to  purchase 
and  own  property  necessary  for  its  business  is  to  be  strictly 
construed,  and  confers  upon  the  corporation  power  to  acquire 
and  hold  only  such  property  as  is  necessary  for  carrying  on  its 
business  and  no  more;  it  does  not  confer  upon  the  corporation 
power  to  acquire  the  control  of  the  business  in  the  country  with 
a  view  of  controlling  production  and  prices  and  crushing  com- 
petition ;  such  purposes  are  foreign  to  the  powers  granted  by 
the  charter  and  are  a  misuse  and  abuse  of  the  franchise.* 

§  1131^  It  is  well  settled  that  corporations  can  only  exercise 
such  powers  as  may  be  conferred  by  the  law  of  their  creation, 
either  in  express  terms  or  by  necessary  implication,  and  only 
such  implied  powers  are  presumed  as  are  essential  to  enable  the 
corporation  to  carry  out  the  express  powers  granted,  and  to 
accomplish  the  purposes  of  its  organization.  A  corporation 
has  no  implied  power  to  purchase  and  hold  the  stock  of  com- 
peting corporations.'  And  where  the  incorporation  law  con- 
tains no  grant  of  a  power  to  purchase  and  hold  the  stock  of 
other  companies,  the  mere  enumeration  of  such  a  power  as 
among  the  objects  of  the  corporation  in  the  certificate  of  or- 
ganization is  ineffectual ;  and  if  a  corporation  attempts  to  secure 
control  of  its  competitors'  business,  purchasing  and  holding  their 
capital  stock,  proceedings  in  quo  warranto  may  be  instituted.* 
A  corporation  organized,  composed  of  dealers,  under  a  statute 
providing  for  the  incorporation  of  "  associations  for  charitable, 
educational  and  other  purposes,"  is  guilty  of  usurping  privileges 
not  conferred  by  law,  if  it  attempts  to  enforce  the  collection 
of  an  account  claimed  to  be  due  a  member  by  notifying  the 
other  members  of  the  associations  of  its  non-payment,  and  the 
injured  party  under  the  laws  of  Massachusetts  file  a  petition 
for  leave  to  file  an  information  in  the  nature  of  a  quo  war- 
ranto, 

1  Distilling  &  Cattle  Feeding  Co.  v.    People  (1895),  156  111.  448,  41  N.  K  R. 
People,  suprcb;  State  v.  Standard  Oil    279. 

Co.,  supra;  People  v.  North  River  '  People  v.  Chicago  Gkw  Trust  Ca 

Sugar  Refining  Co.,  supra.    See  Peo-  (1889),  180  IlL  268,  22  N.  R  R.  79a 

pie  V.  Chicago  Gas  Trust,  supra^  *  People  v.  Chicago  Gas  Trust  Co., 

2  Distilling  &  Cattle  Feeding  Co.  v.  supra. 
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§  1132.  Information  may  be  filed  against  a  gas  company, 
charged  with  combining  with  a  competing  company  for  the 
purpose  of  controlling  and  maintaining  prices,  such  combina- 
tion being  contrary  to  public  policy.*  The  courts  will  proceed 
with  caution  in  the  forfeiture  of  corporate  franchises,  and  a 
corporation  will  not  be  deprived  of  its  charter  unless  by  ex- 
press limitation  or  for  a  plain  abuse  of  its  powers,  whereby  it 
fails  to  fulfill  the  design  and  purpose  of  its  organization.  When 
the  state  seeks  to  destroy  the  life  of  a  corporation  it  is  required 
to  show  some  grave  misconduct,  some  act  by  which  it  has  of- 
fended the  law  of  its  creation,  or  something  which  materially 
tends  to  injure  the  public*  But  where  it  is  shown  that  a  cor- 
poration has  failed  in  the  discharge  of  its  duties,  by  uniting 
with  others  in  an  agreement  the  performance  of  which  is  det- 
rimental to  the  public,  if  so  offends  against  the  law  of  its  crea- 
tion as  to  forfeit  its  right  to  longer  exercise  its  franchise.' 

§  1133.  A  gas  company  is  a  qiiasi-^uhlic  corporation,  and  the 
law  requires  that  it  shall  offer  and  supply  gas  impartially,  so 
far  as  it  has  the  ability  so  to  do,  to  all  persons  desiring  to  use 
gas  within  the  territory  to  which  its  business  is  confined.* 

^  State  V.  Portland  Natural  Gas  &  Gas  &  MiUing  Ca  v.  Mendenhall 

Oil  Ox  (1899),  158  Ind.  483, 53  N.  E.  R.  (1895),  143  Ind.  538,  41  N.  R  R.  1033; 

1089.  Cent  Union  Telephone  Co.  v.  State 

s  State  T.  Portland  Natural  Gas  &  (1886),  106  Ind.  1,  5  N.  E.  R  721 ;  Same 

Oil  Ca,  supra,  People  v.  North  River  v.  State  (1889),  118  Ind.  194, 19  N.  E.  R. 

Sugar  Refining  Co.  (1890),  121  N.  Y.  604;  Same  v.  Swoveland  (1896),  14 

582,  24  N.  E.  R.  834;  President,  etc.  Ind.  App.  341, 42  N.  K  R.  1035;  8  Am. 

of  Bank  of  Vincennes  v.  State  (1823),  &  Eng.  Enc.  Law  (1st  ed.),  614;  State 

1  Blackf.  267.  v.  Columbus  Gaslight  &  Ck)ke  Ca 

'State  V.  Portland  Natural  Gas  &  (1878),  34  Ohio  St  572;  New  Orleans 

Oil  Ca,  supra;  People  v.  North  River  Gaslight  Ca  v.  Louisiana  Light  & 

Sugar  Refining  Ca,  supra;  State  v.  Heat  Producing  Ck).  (1885),  115  U.  S. 

Oberlin  Building  &  Loan  Ass*n  (1879),  650,  6  Sup.  Ct.  R  252;  People  v.  Man- 

35  Ohio  St.  258;  State  v.  Cincinnati,  hattan  Gaslight  Ca,  45  Barb.  136; 

N.  O.  &  T.  P.  Ry.  Ckx  (1890),  47  Ohio  Gibbs  v.   Consolidated  Gas  Ca   of 

St  130. 23  N.  E.  R  928 ;  State  v.  Stand-  Baltimore  (1889).  130  U.  a  896,  9  Sup. 

ard  Oil  Ca  (1892),  49  Ohio  St  137,  80  Ct  R  553;  Williams  v.  Mutual  Gas 

N.  R  R  279;  High,  Extr.  Rem.,  §  666.  Ca  (1884),  52  Mich.  499,  18  N.  W.  R 

*  Portland  Natural  Gas  &  Oil  Ca  v.  236;  Bloomtield  Gaslight  Ca  v.  Rich- 
State  (1893),  185  Ind,  64,  34  N.  E.  R  ardson  (1872),  63  Barb.  437.  In  Port- 
818.  See  also  People  v.  Chicago  Gas  land  Natural  Gas  &  OU  Ca  v.  State, 
Trust  Co.  (1889),  130  IlL  268,  22  N.  E.  supra,  it  was  held  that  mandamus 
R  798;  Chicago  Gaslight  &  Coke  Ca  was  the  proper  proceeding  by  which 
V.  People's  Gaslight  &  Coke  Ca  (1887),  to  compel  the  gas  company  to  f  ur- 
121  111.  530, 13  N.  E.  R  169;  Westfield  nish  gas  to  those  entitled  to  receive 
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§  1134.  A  combination  between  gas  companies  doing  busi- 
ness in  a  city  for  the  purpose  of  stifling  competition  is  detri- 
mental to  the  public  and  disables  each  company  from  fulfilling 
its  duty  to  furnish  -gas  impartially.^  "  Where  a  corporation, 
like  a  railroad  company,  has  granted  to  it  by  charter  a  fran- 
chise intended  in  large  measure  to  be  exercised  for  the  public 
good,  the  due  performance  of  those  functions  being  the  con- 
sideration of  the  public  grant,  any  contract  which  disables  the 
corporation  from  performing  those  functions — which  under- 
takes, without  the  consent  of  the  state,  to  transfer  to  others 
the  rights  and  powers  conferred  by  the  charter,  and  to  relieve 
the  grantees  of  the  burden  which  it  imposes — is  a  violation  of  the 
contract  with  the  state,  and  is  void,  as  against  public  policy."^ 

§  1135.  A  bill  in  equity  will  not  lie  on  behalf  of  the  state 
to  restrain  a  corporation  from  performing  acts  within  its  cor- 
porate power  merely  because  some  of  the  steps  taken  have  been 
irregular,  or  because  it  was  the  purpose  of  the  parties  to  the 
organization  to  establish  a  monopoly ;  under  such  circumstances 
qiu)  warranto  is  the  proper  procedure.' 

it.   In  this  case  the  supreme  court  of  it  was  held  that  it  was  no  answer  to 

Indiana  said:  "In  view  of  these  au-  show  that  the  relator  was  supplied 

thoritles,  we  are  constrained  to  hold  with  gas  by  another  company, 

that  a  natural-gas  company,  occupy-  ^  State  v.  Portland  Natural  G^  & 

ing  the  streets  of  a  town  or  city  with  Oil  Ca  (1899X 158  Ind.  483, 53  N.  R  R 

its  mains,  owes  it  as  a  duty  to 'fur-  1089. 

nish  those  who  own  or  occupy  the  ^xhomas  v.  Railroad  Ca  (1879),  101 

houses  abutti ng  on  such  street,  where  XJ.  S.  71. 

such  owners  or  occupiers  make  the  'Stockton  t.  American  Tobacco 

necessary  arrangements  to  receive  it,  Ca  et  al  (1897),  55  N.  J.  £q.  852,  86 

and  comply  with  the  reasonable  reg-  AtL  R.  971.  In  this  case  the  supreme 

ulations  of  such  company,  such  gas  court  of  New  Jersey  said:  '*The  at- 

as  they  may  require,  and  that,  where  tack  upon  the  acts  of  the  incorpo- 

it  refuses  or  neglects  to  perform  such  rators  preceding  the  organization  of 

duty,  it  may  be  compelled  to  do  so  the  company  is,  as  I  have  already 

by  writ  of  mandamus.    As  to  the  observed,  made  upon   the   several 

sufficiency  of  an  answer  averring  grounds  that  the  capital  required  by 

that  the  company  had  not  a  sufficient  the  corporation  act  was  not  paid  in, 

supply  to  furnish  all  those  demand-  and  that  there  was  no  purpose  of 

ing  gas,  we  intimate  no  opinion,  as  no  having  any  of  the  corporate  business 

such  defense  was  interposed  in  this  transacted  in  this  state,  nor  to  have 

casa    It  follows  that  the  complaint  an  office  here:  and  that  the  purpose 

in  this  case  states  a  cause  of  action  of  the  corporate  organization  was  to 

against  the  appellant,  and  that  the  erect  a  monopoly,  of  which  purpose 

court  did  not  err  in  overruling  the  the    consignment    plan    and    the 

demurrer  thereta"  In  the  same  case  method  of  its  enforcement  are  the 
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§  1136.  Proceedings  affecting  a  combination  may  be  insti- 
tuted as  follows: 

(A)  Against  a  corporation  which  becomes  a  party  to  a  com- 
bination. 

(B)  Against  the  combination  itself  if  it  is  a  corporate  com- 
bination. 

Where  an  information  is  filed  against  a  corporation  charg- 
ing that  it  has  become  a  party  to  an  illegal  combination,  judg- 

sequences.  The  first  question  which  way,  to  declare  all  their  proceedings 
concerns  us  is  whether  these  attacks  void,  and  treat  them  as  a  body  hav- 
upon  the  manner  of  creating  the  ing  no  rights  or  powers.  .  .  •  The 
company  do  not  directly  challenge  corporation  is  now  organized,  and,  if 
the  existence  of  the  corporation  it-  acting  without  authority,  is  liable  to 
self.  For,  if  this  be  so,  it  is  entirely  be  brought  at  any  time  before  a  com- 
settled  in  this  state  that  a  court  of  petent  tribunal  in  a  mode  the  legal- 
equity  has  no  jurisdiction  to  con-  ity  of  which  cannot,  as  I  apprehend^ 
sider  the  matter  at  all  From  the  be  questioned."  Nor  does  the  corpo- 
time  of  the  decision  of  Chancellor  rate  existence  of  this  company  seem 
Vroom  in  Attorney-General  v.  Ste-  to  be  amenable  to  equitable  cogni- 
vens  (1831),  1  N.  J.  Eq.  369,  where  he  zance  because  the  purpose  of  its  or- 
held  that  the  existence  of  a  corpora-  ganization  may  have  been  unlawful, 
tion  could  not  be  questioned  in  a  Continuing  the  court  said :  "  Now, 
suit  in  equity,  on  the  ground  that  in  the  case  at  bar  it  is  charged  that 
the  stock  had  not  been  subscribed  the  purpose  of  the  five  concerns,  the 
according  to  law,  the  rule  then  laid  owners  of  which  projected  a  scheme 
down  in  that  case  has  been  followed  of  incorporation,  was  to  coalesce 
as  the  law  of  this  state.  It  was  so  their  separate  competing  businesses 
recognized  by  the  court  of  appeals  into  one  organization,  for  the  pur- 
in  National  Docks  Ry.  Ca-v.  Central  pose  of  destroying  competition  and 
R  Co.  (1880),  32  N.  J.  Eq.  755,  and  controlling  the  trade  in  cigarettes. 
Elizabeth  town  Gaslight  Co.  v.  Green  Whether  the  contracts  preceding  the 
(1889),  46  N.  J.  Eq.  118, 18  Atl.  R  844.  act  of  incorporation  by  which  these 
Now,  conceding  that  the  capital  concerns  agreed  to  capitalize  their 
stock  of  the  American  Tobacco  Com-  five  businesses  at  |25,000,000,  each  to 
pany  was  not  properly  paid  in,  or  ad-  put  in  its  good  will,  plant,  trade- 
mitting  that  any  other  step  in  the  marks,  machinery,  leases,  patents* 
process  of  its  organization  was  de-  patent  rights  and  property,  and  the 
fective,  yet,  in  the  words  of  Chan-  stock  to  be  distributed  in  the  man- 
cellor  Vroom:  Here  is  a  set  of  men  ner  fixed  by  the  agreement,  was  in- 
claiming  to  be  a  legally  incorporated  imical  to  public  i)olicy,  I  shall  not 
company  under  the  act  of  the  legis-  stop  to  consider.  If  so,  the  agree- 
lature,  exercising  all  the  powers  and  ment  or  agreements  would  have  been 
functions  of  a  corporation.  They  are  unenforceable  in  any  court;  and  it 
a  corporation  de  facto  if  not  de  jure,  may  be  that  upon  a  bill  filed  by  the  at- 
Everything  necessary  to  constitute  torney-general  such  contract  would 
them  a  corporation  has  been  done,  have  been  annulled.  But  that  con- 
oolorably  at  least,  if  not  legally.  1  do  tract  has  been  executed.  As  a  con- 
not  feel  at  liberty,  in  this  incidental  tract,  it  has  ceased  to  have  any  effi- 


§  1136.]                                       QUO   WAKEANTO.  1265 

ment  of  ouster  may  be  entered  upon  the  following  grounds: 
(a)  that  by  disposing  of  its  assets  and  properties  to  the  combi- 
nation, it  has  abandoned  the  duties  and  functions  imposed  by 
its  charter;  (b)  that  by  becoming  a  party  to  an  illegal  combi- 

cacy  whatever.  All  that  can  be  said  which  shall  hinder  or  prevent  such 
of  it  in  this  case  is  that  its  provisions  purchaser  or  consignee  from  dealing 
exhihit  the  purposes  for  which  the  in  or  selling  the  goods  of  any  other 
corporation  was  organized,  and  the  manufacturer  or  dealer.'  It  is  ap- 
sole  question  here  is  whether,  if  such  jyarent  that  such  an  injunction  must 
purpose  appears  to  have  been  to  estab-  rest  upon  proof  that  the  company  has 
lish  a  monopoly  through  the  instru-  no  legal  right  to  adopt  the  method 
mentality  of  this  corporate  organiza-  enjoined.  Regarding  the  corpora- 
tion, this  com*t  can,  upon  that  ground,  tion  as  a  legal  entity,  it  has  such 
restrain  any  act  done  by  the  corpora-  legal  right.  The  company  in  thus 
tion  itself  within  its  corporate  power,  acting  is.  as  has  been  observed,  mov* 
Now,  that  such  an  exertion  of  power  ing  in  the  lines  of  the  powers  con- 
by  a  court  of  equity  would  strike  at  f erred  upon  it  by  the  certificate  of 
the  authority  of  the  corporation  to  incorporation.  An  order,  therefore, 
act  at  all  as  a  corporation  is  perfectly  which  strips  it  of  the  power  to  exer- 
clear.  The  corporation  must  be  either  cise  its  franchise  in  this  particular 
a  legal  or  illegal  entity.  If  legal,  then,  is  pro  tanto  an  annulment  of  its  char- 
as  I  have  already  observed,  it  pos-  ter.  Nor,  in  my  judgment,  is  this 
sesses  the  right  to  dispose  of  its  goods  result  evaded  by  enjoining  the  offi- 
in  its  adopted  manner.  If  illegal,  it  cers  individually,  instead  of  restrain* 
has  no  right  to  transact  any  business  ing  the  corporation.  It  is  perfectly 
at  all  as  a  corporation.  An  injuno-  obvious  that  what  has  been  don& 
tion  which  would,  in  the  language  since  the  organization  and  what  is 
of  the  prayer  of  the  bill,  restrain  the  intended  to  be  done  in  the  future  are 
company  from  using  .the  corporate  corporate  and  not  individual  acts, 
organization  in  the  conduct  of  their  The  power  of  the  corporation  to  se- 
business  of  making  and  selling  paper  lect  its  officers  and  agents  in  the  man- 
cigarettes,  and  from  carrying  out  any  ner  prescribed  by  the  corporation  act 
portion  of  their  business  in  the  name  or  permitted  by  law  is  plenaiy.  Now, 
of  the  American  Tobacco  Company,  it  seems  a  paradox  to  say  that  a  cor- 
would  be  as  efficient  an  annulment  poration  can  do,  through  its  agents, 
of  their  franchise  as  would  be  a  judg-  what  the  agents  cannot  do.  Inas- 
ment  against  them  upon  quo  toar-  muchas  corporate  existence  can  only 
ranto.  Nor  does  the  alternative  de-  be  manifestly  through  its  officers, 
cree  proposed  upon  the  argument  and  corporate  privileges  can  only  be 
elude  this  difficulty.  The  proposed  utilized  by  means  of  agents,  it  is  im- 
injunction  would  restrain  the  com-  possible  to  detach  the  corporators 
pany  *from  selling,  consigning  or  from  those  who  represent  It,  and 
otherwise  disposing  of  any  cigarettes  deny  to  the  latter  what  is  conceded 
manufactured  or  owned  by  it  to  any  to  the  former.  An  injunction  which 
person  or  persons,  by  any  arrange-  ties  the  hands  of  the  officers  and 
ment,  contract  or  device  by  wiiich  agents  of  a  corporation  from  trans- 
such  purchaser  or  consignee  shall  be  acting  any  corporate  business  is  the 
restricted  or  controlled  in  the  price  exact  equivalent  of  an  injunction, 
for  which  he  may  sell  such  goods,  or  which  prevents  the  corporation  from 
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nation,  it  is  guilty  of  such  a  violation  of  law  as  to  warrant  a 
judgment  of  ouster. 

§  1137.  The  corporation  suflfers  for  the  sins  of  those  who 
control  it.  The  corporate  body,  as  distinguished  from  its  offi- 
cers and  stockholders,  is  for  many  useful  purposes  a  distinct 
legal  entity,  but  it  is  obvious  that  the  corporation,  as  distin- 
guished from  its  stockholders  and  officers,  cannot  do  an  illegal 
act  or  become  party  to  an  illegal  combination.  A  combination 
is  necessarily  formed  by  individuals,  and  a  corporation  can  bo 
committed  to  a  combination  only  by  the  action  of  the  individ- 
uals who  control  it.  "Where  all  the  stockholders  of  a  corpora- 
tion approve  the  action  of  its  officers  in  turning  over  the  assets 
of  the  corporation  to  an  illegal  combination,  and  thereby  make 
the  corporation  itself  a  party  to  such  combination,  it  follows  as 
a  matter  of  course  that  judgment  of  ouster  may  go  against  the 
corporate  body,  since  all  parties  interested  in  the  corporation 
have  joined  in  the  illegal  act.  If  however,  all  the  stockhold- 
ers do  not  join,  but  the  assets  of  the  corporation  are  turned 
over  to  the  illegal  combination  by  the  officers  supported  by 
only  a  majority  of  the  stockholders,  the  minority  stockholders 
objecting  to  the  transfer,  one  or  all,  may  file  a  bill  in  equity  to 
enjoin  the  transfer  of  the  assets  and  the  discontinuance  of  the 
business  of  the  corporation.* 

§  1138.  The  further  question,  however,  which  suggests  itself 
is,  whether  a  corporation  should  be  deprived  of  its  charter  so 
long  as  any  of  the  stockholders  are  innocent  parties;  to  do  so 
would  be  to  punish  not  only  the  corporate  entity,  which  in  and 
of  itself,  and  as  distinguished  from  those  who  control  it,  can 
do  no  wrong,  but  also  punish  the  innocent  stockholders  for  the 
acts  of  the  guilty  majority.  Stockholders  who  acquiesce  in 
the  action  of  the  officers  or  the  majority,  with  knowledge  of 
the  character  of  the  combination,  stand  on  no  diflferent  footing 
from  those  who  are  active  in  bringing  the  corporation  within 
the  combination ;  but  it  may  well  happen  that  only  a  few  par- 
transacting  any  coiporate  business,  National  Docks  Railway  Company; 
which,  as  already  remarked,  is  the  but  the  idea  of  regarding  the  acts  of 
equivalent  of  a  judgment  on  quo  the  incorporators  as  distinct  from 
warranto.  It  will  be  perceived  that  the  incorporation  was  not  even  no- 
in  National  Docks  Ry.  Ca  v.  Central  tieed  in  the  decision  of  the  causes*' 
R  Co.,  supra,  the  prayer  in  part  was  ^  See  Harding  v.  Glucose  Ca  (1899), 
to  restrain  the  incorporation  of  the    182  IlL  551,  55  N.  £.  R  577. 
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ties  connected  with  the  corporation  have  full  knowledge  con- 
cerning the  plans  of  the  combination.  Since  the  character  of 
a  combination,  whether  it  be  a  simple  combination  or  a  corpo- 
rate combination,  is  determined  by  its  objects  and  purposes, 
only  those  are  charged  with  knowledge  of  its  illegal  character 
who  have  knowledge  of  its  unlawful  objects  and  purposes.  It 
is  quite  possible  that  both  the  officers  and  stockholders  of  a 
constituent  corporation  may  turn  over  the  assets  and  business 
of  the  corporation,  accept  in  payment  therefor  the  stock  or 
securities  of  the  corporate  combination,  and  be  entirely  igno- 
rant of  the  true  character  of  the  combination,  since  it  is  quite 
possible  that  a  corporate  combination  may  be  formed  along 
legitimate  lines, —  that  is  to  say,  for  the  purpose  of  manufac- 
turing or  conducting  business  more  cheaply,  and  competing 
more  keenly,  rather  than  for  the  purpose  of  suppressing  com- 
petition and  arbitrarily  advancing  prices.  If  a  corporation  is 
formed  along  legitimate  lines  for  lawful  purposes,  the  acqui- 
sition of  the  property  and  assets  of  a  private  manufacturing, 
industrial  or  commercial  corporation  is  entirely  legitimate;  if, 
however,  the  corporate  combination  is  formed  for  unlawful 
objects  and  purposes,  the  acquisition  of  the  property  and  assets 
of  a  private  corporation  for  the  purpose  of  advancing  the  un- 
lawful objects  of  the  corporate  combination  is  illegal,  and  if 
all  the  stockholders  of  the  private  corporation  so  disposing  of 
its  property  do  so  with  f uU  knowledge  of  the  illegal  character 
of  the  corporate  combination,  the  charter  of  the  private  cor- 
poration may  be  forfeited,  though  the  mere  forfeiture  of  the 
charter  after  the  disposition  of  all  property  and  assets  would 
be  of  slight  avail  to  either  the  state  or  the  public.  If,  how- 
ever, a  part  of  the  stockholders  of  the  private  corporation 
either  vote  for  or  acquiesce  in  the  transfer  of  the  property  and 
assets  to  the  combination,  under  the  belief  and  impression  that 
the  combination  is  organized  along  legitimate  lines  and  for 
lawful  purposes,  it  would  seem  as  if  some  way  should  be  open 
to  these  stockholders  to  regain  what  they  part  with,  upon  their 
discovering  the  illegal  character  of  the  combination.  If  through 
their  own  corporation  they  have  received  ^<?  rata,  either  the 
stocks  or  securities  of  the  combination  in  payment  for  their  in- 
terest in  the  property  and  assets  transferred,  they  should  be 
permitted  to  return  the  consideration  received,  and  insist  upon 

80 
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the  rescission  of  the  entire  transaction.  It  would  be  a  manifest 
hardship  to  not  only  deny  the  innocent  stockholders  the  right 
of  rescinding  a  transaction  which  was  fraud  upon  them,  but 
also  to  oust  their  corporation  of  its  charter,  leaving  them  with 
the  stock  and  securities  of  an  illegal  combination,  which  stock 
and  securities  may  be  at  any  time  rendered  valueless  by  pro- 
ceedings to  oust  the  corporate  combination  of  its  charter. 

§  1139.  The  application  of  the  doctrine  of  in  pari  delicto  to 
a  corporation  may  not  only  be  attended  by  hardships  to  th& 
parties  interested  in  the  corporation  who  are  innocent,  but  it 
may  also  inure  to  the  disadvantage  of  the  public  and  strengthen 
the  combination.  Many  of  the  anti-trust  laws  expressly  pro- 
vide that  contracts  made  in  aid  of  the  combination  shall  not 
be  enforced  in  court.  It  is  obvious  that  any  rule  of  law 
which  prevents  parties  who  have  joined  an  illegal  combina- 
tion, whether  with  or  without  knowledge  of  the  character  of 
the  combination,  from  withdrawing  and  rescinding  their  con- 
tracts, is  a  rule  which  favors  the  combination  to  the  disadvan- 
tage of  the  public.  The  one  rule  which  would  probably  be,  in 
and  of  itself,  absolutely  fatal  to  the  existence  of  illegal  combi- 
nations, would  be  a  rule  or  law  expressly  permitting  parties 
who  have  joined  an  illegal  combination,  either  with  or  with- 
out knowledge  of  the  character  of  the  combination,  to  with- 
draw therefrom,  rescind  all  contracts  therewith,  and,  upon  ten- 
dering back  the  consideration  received,  recover  all  property 
conveyed  thereto. 

§  11 40.  It  is  the  duty  of  a  corporation  to  faithfully  fulfill 
the  duties  imposed  upon  it  by  law  and  by  charter;  and  it  is 
undoubtedly  the  duty  of  every  corporation,  as  it  is  the  duty  of 
every  individual,  to  promptly  withdraw  from  any  combination 
or  conspiracy  as  soon  as  it  discovers  the  illegal  character  of 
the  combination  or  conspiracy;  and  even  if  a  corporation  has 
become  a  party  to  an  illegal  combination  or  conspiracy,  with 
the  knowledge  and  approval  of  part  or  all  of  its  stockholders, 
it  is  a  duty  which  the  corporation  owes  the  state  and  the  pub- 
lie  to  withdraw  from  such  combination  or  conspiracy  without 
waiting  for  the  state  to  begin  proceedings  to  forfeit  its  char- 
ter; and  it  is  a  serious  question  whether  the  doctrine  of  m 
pari  delicto  should  be  enforced  against  a  corporation  which  ia 
created  by  law  for  the  performance  of  certain  duties,  and  which 
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is  seeking  to  once  more  place  itself  in  a  position  to  perform 
the  duties  imposed  by  law  and  by  its  charter.  Certainly  where 
it  appears  that  there  are  parties  interested  in  the  corporation, 
either  as  stockholders  or  bondholders,  w^ho  had  no  knowledge 
of  the  illegal  character  of  the  combination,  the  doctrine  of  in 
pari  delicto  should  not  apply,  but  they  should  be  permitted  to 
come  in  as  soon  as  they  discover  the  illegal  character  of  the 
combination,  and  insist  that  the  corporation  in  which  they  are 
interested  withdraw,  and  if  possible  be  restored  to  its  former 
status. 

Assuming  that  the  interests  of  the  public  is  in  the  suppres- 
sion of  illegal  combinations,  the  foregoing  suggestions  lead  to 
practical  results,  whereas  the  mere  forfeiture  of  a  charter  after 
the  disposition  of  the  entire  assets  of  the  corporation  seldom 
accomplishes  anything. 

§  1141.  Acquiescence^  waiver  and  estoppel. —  Generally 
speaking,  a  state  in  its  sovereign  capacity  is  not  bound  by  any 
statute  of  limitations  or  technical  estoppel,  and  it  is  a  general 
rule  that  laches,  acquiescence  or  unreasonable  delay  in  the  per- 
formance of  duty  on  the  part  of  the  officers  of  the  state  is  not 
imputable  to  the  state.^ 

A  defense  by  way  of  acquiescence  is  not  available  as  against 
the  state,  except  in  cases  where  the  right  and  title  of  a  corpo- 
ration to  corporate  existence  is  questioned  because  of  some  de- 
fect in  the  original  charter,  illegality  in  the  proceedings  for 
the  organization  of  the  corporation,  or  its  failure  to  perform  or 
fulfill  some  condition  precedent  to  its  legal  organization.    In 

1  People  V.  Pullman's  Palace  Car  control  the  decision  in  the  latter  case 
Ckx  (1898),  175  IlL  125,  51  N.  E.  R  664  is  that  public  policy  forbade  that 
For  apparent  exceptions  to  the  rule  such  writ  should  be  granted  to  test 
see  Trustees  of  Schools  v.  School  Di-  thevalidityof  the  organization  of  cor- 
rectors (1878),  88  IlL  100;  People  v.  porations  exercising  governmental 
Boyd  (1890),  182  IlL  60, 23  N.  R  R  342.  power,  after  such  corporations  had 
The  doctrine  of  acquiescence  or  been  acting  de  facto  for  a  consider- 
laches  was  applied  upon  the  ground,  able  length  of  tima  The  ground  of 
to  quote  from  the  opinion  in  the  for-  decision  is  the  same  in  each  case, 
mer  of  the  cases,  ''because  these  namely,  that  public  policy  forbids 
bodies  (the  school  directors)  exercise  interference  upon  the  part  of  the 
powers  in  which  the  people  at  large  state  with  corporations  created  for 
are  concerned,  and  great  detriment  the  purpose  of  exercising  govern- 
or inconvenience  might  result  from  mental  functions,  unless  application 
interfering  with  their  proceedings; "  is  made  to  the  courts  before  the 
and  the  reason  wliich  operated  to  public  interests  become  involved. 
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such  case  the  conduct  of  the  state  may  be  such  as  to  constitute 
an  admission  of  knowledge  of  the  defect  or  omission  and  a  vir- 
tual declaration  that  forfeiture  is  not  insisted  upon.^ 

§  1143/  But  even  the  state  may  be  estopped  under  certain 
contingencies  from  proceeding  against  a  corporation.  Where 
a  corporation  in  good  faith,  in  pursuance  of  a  decree  of  a  court 
of  the  state,  expends  a  large  amount  of  money  without  any 
warning  or  interference  on  the  part  of  the  state,  the  state  will 
be  estopped  from  questioning,  years  afterwards,  the  regularity 
of  the  proceedings  under  which  the  expenditure  was  made. 
While  it  is  true  that  the  statute  of  limitations  does  not  run 
against  the  commonwealth,  the  latter  may  be  guilty  of  such 
laches  as  will  bar  it  from  proceeding.* 

I  People  V.  Pullman's  Palace  Car  nothing  to  show  that  this  proceed- 
Co.,  supra,  ing  was  directed  by  oomtnand  of  the 
•  2  Com.  V.  Philadelphia,  R  &  R  M.  commonwealth.  On  the  contrar7,  it 
Turnpike  Ca  (1893),  158  Pa.  St.  47,  25  is  at  least  alleged  to  be  the  act  of  pri- 
AtL  R.  1105.  In  this  case  the  court  vate  parties,  who  have  induced  the  at- 
said:  *'In  England,  from  whence  we  tomey-general  to  aUow  his  name  to 
derived  the  great  body  of  common  be  used,  as  representing  the  corn- 
law,  and  most  of  our  principles  in  monwealth.  In  the  case  referred  to 
equity,  it  is  weU  settled  that,  while  the  injunction  was  refused  on  the 
time  will  not  run  against  the  crown,  ground  that  the  defendant  com- 
yet  time,  together  with  other  ele-  pany's  plans  and  acts  were  notori- 
mentfl,  may  make  up  a  species  of  ous,  and  that  the  delay  of  the  attor- 
fraud,  and  estop  even  sovereignty  ney-general  while  the  defendants 
from  exercising  its  legal  rights.  In  were  expending  money  in  the  con- 
the  case  of  Attorney-General  v.  struction  of  their  works  disentitled 
Johnston,  2  Wila  Ch.  102,  there  was  even  the  public  to  relief.  The  same 
an  attempt  on  behalf  of  the  crown  rule  has  been  held  in  the  neighbor- 
to  restrain  a  purpresture  in  the  ing  state  of  New  Jersey.  In  the  case 
River  Thames.  The  court  refused  to  of  Attorney-General  v.  Delaware  & 
entertain  the  bill,  because  of  the  de-  R  R  Ry.  Ca  (1876),  27  N.  J.  £q.  631, 
lay  on  the  part  of  the  attorney-gen-  the  defendant  company  was  Gen- 
eral in  instituting  the  proceeding,  structing  a  bridge  across  the  Dela- 
In  tlie  case  of  Attorney-General  v.  ware  river  without  having,  as  it  was 
Slieffield  Gas  Consumers*  Co.  (1853),  alleged,  legislative  authority  there- 
8  De  Gex,  M.  &  G.  804,  the  real  par-  for.  An  information  was  filed  by 
ties  complainant,  after  having  failed  the  attorney -general,  alleging  that 
in  a  direct  attempt,  as  here,  procured  the  defendants  were  guilty  of  a  pur- 
the  attorney-general  to  file  an  in  presture;  that  the  bridge  was  a  pub- 
formation  and  biU  on  behalf  of  the  lie  nuisance,  and  asking  for  a  decree 
public  to  restrain  the  gas  company  of  abatement  In  that  case  it  was 
from  digging  up  the  highway  for  held  that  where  a  party  actmg  bona 
tlie  la3ring  of  pipea  That  case  was  fide,  and  upon  its  not  unreasonable 
originated  precisely  as  we  under-  construction  of  a  public  grant,  has 
stand  this  to  have  been.    There  is  been  permitted  to  expend  a  large 


§§  1143,  1144.]  QUO   WAKKANTO.  1269 

§  1143.  Where  the  proceedings  are  instituted  by  a  private 
relator  and  the  trial  conducted  by  the  counsel  of  such  relator, 
the  attorney-general  taking  no  part  except  to  sign  the  infor- 
mation, and  where  great  injustice  would  be  done  stockholders 
of  a  corporation  who  have  invested  large  amounts  of  money, 
all  these  things  will  be  considered  and  will  influence  the  court 
in  deciding  against  a  forfeiture.^  It  will  not  be  presumed  that 
the  state  would  do  an  act  detrimental  to  itself,  from  a  pecun- 
iary point  of  viev',  and  injurious  to  the  interest  of  the  common- 
wealth, by  forfeiting  a  charter  under  which  individuals  have 
invested  in  good  faith  large  amounts  of  money.'  A  delay  of 
nine  years  after  the  adoption  of  a  constitution,  under  the  pro- 
vision of  which  an  information  was  filed  against  a  corporation, 
and  after  the  corporation  had  expended  large  amounts  of  money 
in  good  faith,  will  have  a  very  material  effect  upon  the  judg- 
ment of  the  court.' 

§  1144.  It  has  been  held  that  the  public,  as  represented  by 
the  attorney-general,  stands  in  no  better  position  than  private 
relators  and  are  bound  by  like  rules,  though  a  stronger  cause 
of  delay  must  be  made  out  to  estop  the  assertion  of  a  public 
right  than  where  private  rights  are  in  dispute;  but  when  such 
cases  are  made  out,  the  delay  is  not  without  its  effect.^ 

sum  of  money  in  the  construction  of  circumstances,  equity  will  refuse  its 

a  public  work,  in  the  confidence  that  aid,  even  to  the  state,  leaving  it  to  its 

it  possessed  all  requisite  legislative  remedy  at  law.' " 

authority,  without  a  word  of  protest  ^  Com.  v.  New  York,  Lake  Erie  & 

or   remonstrance   till   the  work  is  W.  Coal  &  R  R.  Ca  (1883),  10  Pa.  Ca 

practically  completed,  equity  will  re-  Ct.  R  129. 

fuse  its  aid,  even  to  the  state,  leav-  >  Centre,  etc.  Turnpike  R  Ca  v. 

ing  it  to  its  remedy  at  law.    It  was  M'Conaby  (1827),  16  a  &  R  140. 

said  by  the  chancellor  in  that  case:  'Com.  v.  New  York,  iL  E.  &  W. 

'  The  work  has  been,  from  its  com-  Ck>aX  &  R  R  Ca,  sitprcu 

mencement  a  matter  of  public  noto-  *  Attorney-General  v.  New  York  & 

riety;  and  yet  no  action  has  been  L,  B.  R  Co.  (1873),  24  N.  J.  Eq.  40. 

taken  on  the  part  of  the  state  au-  In  People  v.  Reclamation  Dist  (Cal.. 

thorities,  nor  even  any  warning  of-  1897),  50  Pac.  R  1068,  the  court  said: 

fered  by  them,  against  the  work.  <*  Defendants  claim  that  the  state  is 

The  defendants  have  been  permitted  estopped  to  question  the  validity  of 

to  make  their  immense  expenditure  the   corporation;    that   defendants 

upon  their  enterprise,  in  the  confi-  have  been  permitted  to  expend  their 

dence  of  their  convictions  that  they  means  in  reclaiming  the  land,  and 

possessed  all  requisite  legitimate  au*  without  the  intervention  of  trustees, 

thority,  without  even  a  word  of  pro-  and  in  their  own  way,  have  been  suf* 

test  or  remonstrance.    Under  such  fered  for  twenty  years  to  enjoy  the 
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Where  a  street  railway  company  has  from  time  to  time  made 
many  extensions  of  its  lines  beyond  the  points  laid  down  in  its 
original  charter,  and  such  extensions  are  greater  and  longer 
than  the  particular  extension  challenged  by  the  state,  the  writ 
of  quo  warranto  will  be  denied.^ 

§  1145.  "Where  a  charter  is  not  limited  in  its  duration,  but  is 
made  perpetual,  defeasible  only  on  failure  of  the  corporation  to 
accomplish  within  the  time  limited  certain  things  required  in  a 
certain  section  of  the  charter,  those  requirements  amount  to  a 
condition  subsequent,  and  failure  to  perform  may  be  taken  ad- 
vantage of  by  proceedings  in  quo  warranto;  if  the  state  grant- 
ing the  charter  fails  to  take  advantage  of  the  non-performance 
of  the  condition,  the  franchise  endures,  since  it  is  not  defeated 
by  their  failure  to  perform.^ 

fruits  of  their  labor  and  the  advan-  ning  only  by  virtue  of  compliance 
tages  of  the  corporation,  and  to  now  with  statutory  requirements  in  their 
deprive  them  of  these  would  be  a  formation.  People  v.  Self  ridge  (1877), 
wrong  for  which  no  compensating  53  CaL  331;  People  v.  Montecito 
benefits  to  the  state  or  any  one  are  Water  Ca  (1893),  97  CaL  276,  33  Paa 
shown.  No  facts  were  set  up  in  the  R.  236;  Harris  v.  McGregor  (1865),  29 
answer  by  way  of  estoppel,  and  none  Cal.  124  A  corporation  cannot  acv 
appear  in  the  record,  which  could  quire  a  legal  existence  by  mere  lapse 
by  any  possibility  have  the  effect  to  of  tima  The  judgment  and  order 
conclude  the  state  from  asserting  should  be  affirmed." 
that  the  corporation  has  no  legal  ex-  ^  State  v.  Lindell  Ry.  Ca  (1890),  151 
istence.  The  suggestion  that  defend-  Mo.  162,  52  S.  W.  R.  248. 
ants  have  for  a  long  period  of  time  ^  Canal  Ox  v.  Railroad  Co.  (1832X  4 
been  suffered  to  exercise  corporate  Gill&Johnal.  In  this  case  the  court 
rights  and  have  expended  large  sums  said  on  p.  127:  *'  And  finally,  the  two 
under  their  franchise  presents  no  states  upon  whose  pleasure  alone  the 
element  of  estoppel  in  this  case.  It  continuance  of  the  corporation  and 
was  said  by  Justice  McKlnstry  in  of  its  franchises  depend  (both  of  them 
People  V.  Stanford  (1888),  77  CaL  360,  interested  as  stockholders,  and  Mary- 
18  Pac.  R.  85,  and  19  Paa  R.  693:  land  largely  as  a  creditor),  and  which 
'The  continued  exercise  of  a  fran-  had  a  right  to  waive  the  breach, 
chise  without  right  is  a  continuously  by  any  nonfeasance  or  malfeasance 
renewed  usurpation  on  which  a  new  of  any  implied  or  expressed  condition 
cause  of  action  arises  each  day.'  The  contained  in  the  charter,  having 
general  rule  is  that  there  is  no  estop-  virtually  waived  the  breach  of  the 
pel  against  the  stata  It  is  true  that  condition  by  the  corporation  in  fail- 
to  this  rule  there  are  many  excep-  ing  to  exert  its  franchises,  by  the  act 
tions  found  in  the  cases,  but  none,  so  to  incorporate  the  Canal  Company 
far  as  we  have  been  able  to  learn,  conclusivelyremitted  to  the  Potomac 
where  the  proceeding  was  directly  Company  any  abuse  or  neglect  of  its 
against  a  corporation  by  a  state  to  franchises  or  any  of  them;  and  rec- 
test  the  right  of  the  corporation  to  ognized  and  treated  it  as  a  subsist- 
exist    Corporations  have  a  begin-  ing  corporation,  in  the  full  possession 
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§  1146.  Dissolution  of  corporation  —  Effect  of. —  If  a  cor- 
poration has  been  dissolved  by  expiration,  or  by  surrender  of 
its  charter  or  otherwise,  it  would  be  useless  to  either  institute 
or  further  prosecute  proceedings  to  forfeit  its  charter.  The 
death  of  a  corporation  by  statutory  limitation  or  otherwise 
would  abate  the  proceedings;  but  so  long  as  the  charter  is  out- 
standing in  existence,  the  state  may  institute  proceedings  to 
forfeit  the  same  for  either  nonuser  or  misuser.^ 

of  aU  its  original  powers,  in  requiring  is  no  corporate  body  in  existence,  as 
its  assent  to  the  charter  of  the  Canal  where  it  has  been  dissolved  by  the 
Company,  in  order  to  give  it  validity ;  loss  of  an  integral  part,  or  by  sur- 
and  by  declaring  in  the  thirteenth  render,  etc.,  it  would  be  not  only  use- 
section  of  that  charter,  that  upon  the  less,  but  absurd,  to  go  into  a  court  of 
surrender  and  transfer  by  the  Poto-  law  to  obtain  a  judgment  of  dissolu- 
mac  Company  to  the  Canal  Company  tion.  But  where  there  is  an  existing 
of  its  charter,  all  the  rights  and  corporation  capable  of  acting,  but 
powers  thereby  granted  to  the  Poto-  which  has  been  guilty  of  an  abuse, 
mac  Company  should  be  vested  in  or  neglect  of  its  franchises,  or  the 
the  Canal  Company,  which  included  powers  committed  to  its  trust, 
the  right  and  power  to  condemn  amounting  to  a  cause  of  forfeiture, 
lands  for  canals."  such  cause  of  forfeiture  can  only  be 
1  In  this  connection  see  Canal  Cav.  enforced  by  9cire  facias,  or  a  quo 
Railroad  Ca  (1832),  4  Gill  &  John&  1.  toarranto  issued  at  the  instanc/e  of 
In  this  case  the  court  said  (p.  121):  "A  the  government  creating  the  corpo- 
private  corporation  aggregate  may  ration,  and  cannot  be  taken  advan- 
be  dissolved  by  the  death  of  all  its  tage  of  incidentaUy,  or  in  any  other 
members,  or  by  the  loss  of  an  inte-  way,  or  by  any  individual;  since  the 
gral  part,  whereby  it  is  rendered  un-  government  with  which  alone  the 
able  to  do  any  corporate  act,  or  to  contract  arising  out  of  the  cliarter  is 
restore  itself  by  a  new  election ;  or  a  made,  may  waive  the  breach  of  any 
corporation  may  be  dissolved  by  a  condition  of  that  contract,  and  can- 
surrender  to  the  government  of  its  not  be  made  to  enforce  the  forfeit- 
franchise,  or  by  an  act  of  the  legis-  ure,  whether  it  will  or  no,  and  when 
lature  repealing  the  act  of  incorpo-  it  may  have  sufficient  reason  for  not 
ration,  with  the  assent  of  the  corpo-  choosing  to  do  sa  Until  it  does, 
ration;  or  it  may  be  dissolved  by  a  and  that  by  judicial  action,  and  not 
forfeiture  of  its  charter,  through  by  legislation,  no  individual  or  other 
abuse  or  neglect  of  its  franchises,  as  corporation  can  treat  it  as  a  forfeited 
for  condition  broken;  there  being  a  franchise.  This  is  the  doctrine 
tacit  condition  in  every  such  grant  taught  by  the  authorities,  among 
that  the  corporation  shaU  act  up  to  which  are:  The  King  v.  Amery 
the  end  of  its  institution.  But  such  (1788),  2  Term  R.  515;  The  King  v. 
forfeiture  must  be  judicially  ascer-  Pasmore  (1789),  8  Term  R.  199;  Ter- 
tained  and  declared,  upon  direct  pro-  ret  v.  Taylor  (1815),  9  Cranch,  48; 
oeedlngs  against  the  corporation  for  Dartmouth  College  v.  Woodward 
that  purpose,  in  order  that  it  might  (1819),  4  Wheat.  518;  Slee  v.  Bloom 
not  be  condenmed  unheard,  for  an  (1821),  5  John.  Ch.  806;  Same  v.  Same 
imputed  delinquency.    Where  there  (1822),  19  John.  456;  Trustees  of  Ver- 


1272  EEMEDIES.  [§§  1147,  1148. 

§  1147.  Pretended  controversies. —  Courts  will  not  decide 
pretended  controversies  or  mere  colorable  disputes.  It  is  the 
office  of  courts  of  justice  to  decide  the  rights  of  persons  and  ct 
property  when  the  persons  interested  cannot  agree  among 
themselves;  when  there  is  no  real  and  substantial  controversy, 
it  has  been  treated  as  a  contempt  of  court  for  parties  to  en- 
deavor to  draw  the  opinion  of  the  court  upon  questions  of  law 
in  controversies  which  are  arranged 'for  the  occasion.^  Actions 
which  are  referred  to  as  amicable,  simplj^  mean  cases  in  which 
the  parties  agree  to  conduct  the  suit  in  a  friendly  manner; 
that  they  will  not  embarrass  each  other  with  unnecessary  forms 
or  technicalities,  and  will  admit  facts  which  they  know  to  be 
true,  so  as  to  present  the  real  point  in  dispute  before  the  court 
for  decision,  without  unnecessary  expense  or  delay;  but  in  such 
actions  there  mufet  be  an  actual  controversy  and  adverse  inter- 
ests. Amicable  suits  in  this  sense  are  always  approved  and  en- 
couraged because  they  facilitate  the  administration  of  justice. 
Qiio  warranto  proceedings  may  be  conducted  in  an  amicable 
manner;  but 'where  there  is  no  real  controversy,  and  the  pro- 
ceedings are  simply  instituted  to  secure  a  decision  which  will 
not  affect  the  rights  or  position  of  the  parties,  the  case  will  be 
dismissed.^ 

§  1148.  Leave  to  file  information. —  The  ancient  writ,  being 
a  civil  remedy,  issued  without  leave  of  court.  Leave  to  file  an 
information  is  not  granted  of  course,  but  depends  upon  the 

nonSoclety  V.Hill (1826),6CoweD, 23;  raised  against  himself,  and  that  no 

McLaren  v.  Pennington,  1  Paige,  102,  real  dispute  existed,  the  court  dis- 

and   Angell  &  Ames   on  Corpora-  missed  the   casa    The  court  said: 

tions."  "When  questions  are  presented  in 

1  Lord  V.  Veazie  (1850),  8  How.  251.  good  faith,  in  the  regular  oourse  of 

3  State  v.  McCullough  (1888),  20  Nev.  honest  litigation,  and  are  necessary 

154  18  Pac.  R  756.    See  also  People  to  the  determination  of  the  case,  we 

V.  Pratt  (1866),  30  Cal.  223,  where  shall  not  hesitate  to  decide  them; 

the  relator,  an  attorney  at  law,  had  but  it  is  no  part  of  our  duty  to  in- 

not  obtained  a  federal  license  to  prao-  vestigate  and  decide  questions  not 

tice  his  profession;  and,  desiring  a  regularly  arising  in  the  due  course 

judicial  decision  upon  the  question  of  litigation,  for  the  gratification  of 

whether  or  not  the  statute  requiring  the  curiosity  of  counsel,  or  to  serve 

the  license  was  constitutional,  pro*  some  ulterior  purpose  of  parties  who 

cured  a  brother  attorney  to  object  choose  to  procure  them  to  be  raised 

to  his  appearing  in  court  without  the  against  themselves  by  others  who 

license.    It  appearing  that  the  re-  feel  no  interest  in  the  contest" 
lator  had  procured  the  question  to  be 
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sound  discretion  of  the  court.  "Where  the  right,  or  the  facts 
on  which  the  right  depends,  are  disputed  and  doubtful,  or  where 
the  right  turns  upon  a  point  of  new  or  doubtful  law,  leave  is 
usually  granted,  and  it  is  granted  where  there  is  no  other  rem- 
edy. 

The  practice  is  regulated  by  statute  in  many  states,  and  the 
statutory  provisions  and  decisions  thereunder  should  be  care- 
fully consulted  before  any  steps  are  taken. 

§  1149.  It  is  still  the  practice  to  file  a  petition  supported  by 
affidavit,  addressed  to  the  court,  for  leave  to  file  an  informa- 
tion. Whereupon  a  rule  is  entered  upon  the  respondents  to 
show  cause  why  leave  should  not  be  given  to  file  the  informa- 
tion. Upon  the  return-day  of  the  rule,  leave  is  given  and  the 
information  filed,  unless  the  right  of  the  respondent  to  the  of- 
fice claimed,  or  to  do  the  thing  complained  of,  is  made  clear 
beyond  dispute. 

The  practice  is  varied  in  many  states ;  in  some  states  simply 
notice  of  application  for  leave  to  file  information  is  all  that  is 
necessary. 

§  1150.  Wherever  affidavits  are  filed  upon  a  motion  for  leave 
to  file  an  information,  they  need  not  be  entitled  in  any  cause, 
but  they  should  set  forth  the  facts  positively  and  in  sufficient 
detail  to  inform  the  court  of  the  matters  and  things  charged 
against  the  respondent.  An  affidavit  that  the  court  "  did  not 
believe"  that  defendant  had  been  duly  sworn  in,  etc.,  the  court 
denied  an  information.*  If  the  affidavit  in  support  of  the  rule 
omit  a  material  fact,  which  omission  is  supplied  by  affidavits 
filed  on  the  other  side,  the  latter  may  be  read  by  the  prose- 
cutor in  support  of  his  rule.'  On  a  charge  that  respondents 
were  elected  contrary  to  the  provisions  of  a  particular  charter, 
the  affidavit  must  show  that  the  charter  was  duly  accepted,  or 
that  the  usage  had  been  in  conformity  to  it;  otherwise  the  af- 
fidavit is  bad.' 

On  an  application  for  leave  to  file  an  information,  the  affi- 
davits for  and  affidavits  filed  against  may  both  be  considered 
in  order  to  get  at  the  truth  of  the  transaction;  and  if  the  affi- 
davits against  supply  defects  in  the  affidavits  for,  leave  will  be 
granted.* 

1  Rex  V.  Newling,  3  Term  R.  810.  « King  v.  Barzey  et  aL  (1815),  4  IL 

SRex  V.  Mein,  3  Term  R.  596.  &  a  253. 

*  King  V.  Mein,  8UprcU 
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§  1151.  On  applicatiott  for  leave  to  file  by  a  private  relator 
the  court  will  take  into  consideration  the  necessity  and  policy 
of  granting  the  request,  and  also  the  motives  of  the  relator  in 
making  the  application.*  Considerations  of  public  convenience 
will  be  given  due  weight,*  and  it  should  appear  that  there  is 
probable  ground  for  the  proceeding;  although  the  merits  of  tho 
controversy  cannot  and  will  not  be  determined  on  the  pre- 
liminary motion,  still  some  discussion  of  the  merits  is  neces- 
sarily involved  ;•  but  when  the  court  has  once  granted  leave  it 
has  exhausted  its  discretion,  and  the  issues  presented  by  the 
pleading  must  then  be  tried  in  accordance  with  the  rules  of  law 
as  in  ordinary  cases.* 

§  1162.  An  application  for  leave  to  file  will  be  denied  unless 
the  public  has  some  interest  in  the  case  presented.  It  is  not  a 
proper  remedy  to  try  a  private  controversy.*  The  interests  of 
the  public,  however,  need  not  be  direct;  in  fact  in  many  cases 
it  is  simply  theoretical.  The  abuse  by  a  corporation  of  its  cor- 
porate powers  affects  primarily  and  usually  only  the  stockhold- 
ers and  parties  interested  in  the  corporation,  but  theoretically 
it  affects  the  public,  since  it  is  an  abuse  of  a  privilege  granted 
by  the  public. 

§  1153.  Lord  Mansfield  refused  to  three  private  relators 
leave  to  file  an  information  on  the  following  considerations:* 

"  First.  The  light  in  which  the  three  relators,  now  informing 
the  court  of  this  defect  of  title,  appear,  from  their  behaviour 

1  State  V.  Brown  (1857),  5  R.  L  1»         lie,  its  interests  or  its  government. 

2  State  V.  Schnierle  (1852),  33  a  C.     Rex  v.  Ogden  (1829),  21  Eng.  C.  I*  62." 
Law,  299.  «  Rex  v.  Daws  (1767),  4  Burr.  2120. 

>  People  V.  Callaghan  (1876),  83  IlL  Discussing  these  grounds  Lord  Mans- 

128.  field  said: 

4  State  V.  Brown,  supra.  **  As  to  the  first  The  objection  does 

^People  V.  Ridgely(1859),21  III.  65.  not  lie  in  their  mouths.    They  all 

In  this  case  the  court  said:  "An  in-  knew  the  constitution  of  the  borough 

formation  in  the  nature  of  quo  war-  before  Daws  was  elected;  and  thej 

ranto  is  understood  to  be  a  crim-  all  knew  he  did  not  then  reside;  yet 

inal  proceeding  (Donnelly  v.  People  two  of  the  three  voted  for  him;  and 

ex  rel  Bush  (1850),  11  111.  552),  and  all  three  have  voted  with  him  ever 

can  only  be  resorted  to  in  cases  in  since  the  year  1747;  have  acquiesced 

which  the  public,  in  theory  at  least*,  in  his  being  a  jurate  ever  since  the 

have  some  interest.  We  think  an  in-  year  1756,  and  in  his  being  twice 

stance  cannot  be  found  where  it  has  mayor;  and  have  assented  to  many 

been  allowed  against  persons  for  as-  persons  deriving  rights  under  him,  as 

suming  a  franchise  of  a  mere  private  if  he  was  duly  qualified 

nature,  not  connected  with  the  pub-  *'They  come  now  to  complain  of 
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and  conduct  relative  to  the  subject-matter  of  their  infonnationj 
previous  to  their  making  this  motion. 

"Secondly.  The  light  in  which  the  application  itself  mani- 
festly shows  their  motives,  and  the  purpose  which  it  is  calcu- 
lated to  serve. 

"  Thirdly.  The  consequences  of  granting  the  information."  ^ 
§  1164.  An  application  by  private  relators  to  file  an  infor- 
mation in  the  name  of  the  state  against  a  company  for  alleged 
violation  of  its  charter  will  not  be  allowed;  such  an  applica- 
tion can  be  filed  only  by  the  attorney-general.*  The  remedy 
by  qiu>  wa/rrcmto  is  not  available  where  the  law  affords  a  pri- 
vate remedy;  if  the  party  complaining  sustains  a  legal  injury, 
he  must  institute  an  action  in  his  own  name.' 

their  own  iniquity:  tliey  come  to  set  "  It  would  therefore  be  acting  with 

aside  effects  of  which  they  them-  the  utmost  rigor  of  the  summiem/u«, 

selves  have  been  the  cause.    They  if  the  king  himself  was  to  pry  with 

come  to  desire  they  may  represent  eagle's  eyes  into  such  a  defect;  and, 

the  king,  to  prosecute  guilt  of  which  certainly,  ought  not  to  be  indulged, 

they  themselves  are  partakers.  They  by  this  court,  to  private  informers, 

have  laid  a  snare  for  the  corporation;  accomplices  in  the  usurpation, 

drawn  them  into  error;  and,  after  "Thirdly.    The    consequences    of 

having  been  tempters,  desire  to  put  granting  the   information  may  be 

on  the  character  of  accusera    Non  fatal  to  the  borough;   and  an  ex- 

taXi  auocilio,  nee  defensoriJbus  istis.  ample  thereby  set,  that  men  may  lie 

The  cause  of  the  king  and  the  public,  in  wait,  and  lay  a  scheme,  for  many 

for  the  usurpation  of  a  franchise,  years,  to  draw  a  corporation  into 

ought  not  to  be  trusted  in  such  hands,  acts  which  they  may  afterwards,  for 

"Secondly.  They  show  no  right  or  occasional  and  corrupt  views,  turn  to 
interest  of  their  own,  or  of  any  other  their  destruction.  ' 
person,  which  depends  upon  invali-  "The  parliament  have  intrusted  us 
dating  the  title  of  Daws;  therefore  with  the  authority  to  give  a  private 
they  can  only  inform  as  amici  curice,  informer  leave  to  prosecute  the  usur- 
er in  general  pation  of  a  franchise,  in  the  king's 

"But  the  objection  is  such  that,  so  name, 

far  as  the  borough  or  the  crown  is  "  We  are  all  clearly  and  unani- 

concemed,  it  has  been  substantiaUy  mously  of  opinion  that  these  inform- 

cured,  ever  since  his  election.    No  ers  ought  not  to  have  that  leave; 

new  constitution  has  been  usurped  and  that  it  never  ought  to  be  granted 

on  the  crown.  to  any  informers  who  shaU  appear 

"  It  is  admitted  that  residence  is  under  aU  the  same  circumstances  in 

a  necessary  qualification.     But  the  the  same  unfavorable  light.'' 

end  for  which  it  was  made  a  qualifica-  ^  Rex  v.  Daws,  supra, 

tion  has  been  fully  answered  in  the  ^  state  v.  Patterson  &  Hamburg 

present  case  by  his  subsequent  con-  Turnpike  Ca  (1847),  21  N.  J.  L.  9. 

duct;  for  he  has  resided,  and  exe-  'Com.  v.  Allegheny   Bridge   Ca 

cuted  aU  the  offices,  ever  since  his  (1853),  20  Pa.  St  185. 
election. 
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§  1155.  It  is  better  practice  to  present  to  the  court  a  request 
for  leave  to  file  the  information  based  on  affidavit,  and  to  hare 
a  rule  entered  on  the  defendants  to  show  cause  why  the  infor- 
jnation  should  not  be  filed;  but  leave  to  file  the  information  is 
frequently  asked  without  a  rule  to  show  cause,  in  which  case 
notice  should  be  given  to  the  defendant  and  sufficient  .time  al- 
lowed for  the  preparation  of  affidavits  in.  opposition.  If  the 
case  is  urgent  and  delay  dangerous,  leave  to  file  information 
may  be  granted  in  the  first  instance,  and  the  rule  entered  on 
defendant  to  plead.* 

The  granting  of  leave  to  file  an  information  is  within  the 
sound  discretion  of  the  court.  It  is  not  given  as  a  matter  of 
course;  but  a  court  should  not  arbitrarily  refuse  leave,  but 
should  exercise  a  sound  discretion  according  to  law. 

§  1156,  It  is  proper  practice  for  the  state's  attorney  to  sub- 
mit a  motion  based  on  affidavit  for  leave  to  file  an  information 
in  the  nature  of  a  quo  warranto;  whereupon  a  rule  nisi  will  be 
entered  on  the  defendant  to  show  cause  why  the  information 
should  not  be  filed,  and  defendant  may  answer  the  rule  by 
counter-affidavit.^ 

§  1157.  Rule  to  show  cause. —  Rule  to  show  cause  why 

leave  should  not  be  given  to  file  information  is  usually  entered 
on  ex  parte  affidavits;  but  this  is  subject  to  the  court's  discre- 
tion. 

§  1158.  Affidavits  on  showing  cause. —  Affidavits  filed 

in  response  to  a  rule  to  show  cause  may  or  may  not  be  entitled 
in  the  proceedings.  The  affidavits,  in  answer  to  the  rule,  must 
place  the  matter  beyond  controversy,  otherwise  the  rule  will 
be  made  absolute. 

§  1159.  Pleadings. —  The  tendency  of  the  courts  is  to  regard 
an  information  in  the  nature  of  a  qtw  warranto  in  the  light  of 
civil  remedy,  invoked  for  the  determination  of  civil  rights,  al- 
though still  retaining  its  criminal  form,  and  some  of  the  inci- 
dents of  criminal  proceedings;  and  the  approved  doctrine  is 
that  the  proceeding  should  conform  as  far  as  possible  to  the 
general  principles  and  rules  which  govern  in  ordinary  civil 
actions.' 

1  State  V.  Gummersall  (1854),  24  N.  >  Distilling  &  Cattle  Feeding  Ca  v. 
J.  L.  529.  People  (1895),  156  IR  448,  41  N.  K  R. 

2  People  V.  Waite  (1873\  70  111.  25;  18a  This  is  especially  so  in  lUinois, 
People  V.  Shaw  (1858),  14  111.  47d.  in  view  of  section  10  of  the  practice 
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The  accepted  rules  of  pleading  apply  to  qiw  warranto  pro- 
ceedings; in  both  information  and  answer,  all  that  is  necessary 
is  to  state  whatever  circumstances  are  necessary  to  constitute 
the  cause  of  complaint  or  ground  of  defense,  and  everything 
beyond  is  surplusage.* 

§  1160.  Allegations  of  the  information. —  In  drawing  in- 
formations in  the  nature  of  q^io  warra^ito^  the  former  practice 
was  to  reverse  the  ordinary  rule  of  pleading  and  charge  noth- 
ing specifically  on  behalf  of  the  state;  the  defendant  was  re- 
quired to  show  his  right  to  the  franchise  or  office  in  question, 
and  if  he  failed  judgment  went  against  him;  but  it  has  become 
the  practice  in  this  country  to  set  forth  in  the  information  in 
some  detail  the  facts  relied  upon  to  show  the  intrusion,  misuser 
or  nonuser  complained  of.*  Where  proceedings  are  against  a 
corporation  to  forfeit  its  franchise  for  nonuser  or  misuser,  the 
facts  should  be  specifically  pleaded.*  But  if  the  proceedings  are 
for  the  purpose  of  ousting  individuals  or  corporations  from  the 
usurpation  of  franchises  which  the  state  has  not  granted,  the 
averments  of  the  information  may  be  in  general  terms,  and 
the  respondents  will  be  called  upon  to  show  cause  why  they 
assumed  to  exercise  the  franchises  usurped.  It  is  always  the 
right  of  the  government  to  call  upon  those  who  assume  corpo- 
rate powers,  to  require  them  to  show^  by  what  warrant  they  do 
so;  and  when  they  set  forth  their  claim  by  plea,  the  state  may 
reply  and  show  the  special  grounds  relied  upon.* 

act,  which  provides  that  it  wiU  be  ^  Attorney   General   v.    Michigan 

sufficient  to  summon  the  defendant  State  Bank  (m46),  2  Doug.  (Mich.) 

to  appear  and  answer  in  an  action  of  358. 

quo  warranto^  and  that  the  issue  '  People  v.  Dashaway  Ass*n  (1890), 

shall  be  made  up  by  answering,  plead-  84  CaL  114,  24  Pac.  R  277. 

ing  or  demurring  to  the  petition  as  *  State  v.  Kingston,  etc.  Turnpike 

in  other  cases,  and  in  that  state  U  Ca  (1840),  23  Wend.  193;  People  v. 

has  been  repeatedly  held  that  the  de-  Bristol  &  Rensselaerville  Turnpike 

fendant  must  either  disclaim  or  jus-  Ca  (1840),  23  Wend.  222;  State  v. 

tify.    If  he  disclaims,  the  people  are  'Southern,  etc.  R  Co.,  24  Tex.  80; 

at  once  entitled  to  judgment,  and,  if  Harris  v.  Mississippi  Valley,  eta  R 

he  justifies,  he  must  set  out  his  title  Ca  (1875),  51  Miss.  602. 

specially.    Clark  v.  People  (1853),  16  ^  People  v.  River  Raisin  &  !▲  E.  R 

IlL  213;  Illinois  Midland  Ry.  Ca  v.  Ca  (1864).  12  Mich.  389;  2  Kyd  on 

People  (1877),  84  111.  426;  Holden  v.  Corp.  399,  403,  440;  Ang.  &  Ames  on 

People   (1878),  90   111.  434;   Carrico  Corp.,  §S  734,  756,  759,  760;  People  v. 

V.  People  (1877),  123  111.  198, 14  N.  B.  Bank  of  Niagara  (1826),  6  Cow.  196; 

R  66.  People  v.  Bank  of  Hudson  (1826),  6 
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An  information  to  oust  a  pretended  municipal  corporation 
from  the  exercise  of  corporate  franchises  need  only  allege 

Cow.  217;  People  t.  Utica  Ins.  Ca  in  respect  to  this  particular  point  be> 

(1818),  15  Johna  858.  tween  the  cases  now  before  us,  and 

In  People  v.  De  MiU  (1867),  15  Mich,  those  cited  by  counsel  from  the  fed- 
164,  the  supreme  court,  by  Judge  eral  decisions,  where  the  question  re- 
Cpoley,  said:  "We  were  referred  lated  to  the  averment  of  citizenship, 
upon  the  argument  to  several  cases  where  one  of  the  parties  was  a  oor- 
in  which  it  has  been  held  that  when  poratiou.  That  question  affected 
the  state  calls  upon  one  to  show  either  personal  rights  to  sue,  or  per- 
cause  why  he  claims  to  exercise  a  sonal  exemptions  from  being  sued  in 
corporate  franchise,  or  to  possess  a  the  particular  court;  and  the  fact 
public  office,  the  allegations  of  the  was  one  of  which  the  court  would 
attorney-general  may  be  of  the  most  take  no  notice  in  any  stage  of  the 
general  character,  while  the  defend-  case  unless  it  was  specially  put  in 
ant  is  required  to  set  forth  specific-  issue  But  here  the  fact  of  corporate 
ally,  and  with  particularity,  the  existence  is  not  the  basis  of  any  au* 
grounds  of  his  claim,  and  the  contin-  thority  at  all  in  the  court  to  act  in 
ued  existence  of  his  right.  People  v.  respect  to  the  subject  of  controversy, 
May  worm  (1858),  5  Mich.  146;  People  and  it  is  not  one  in  respect  to  which 
V.  River  Raisin  &  Lake  Erie  R.  Ck).  there  can  be  a  waiver  by  the  parties. 
(1864),  12  Mich.  380.  We  have  no  di»-  This  proceeding  by  information  is  of 
position  to  qualify  these  decisions  in  a  prerogative  character,  to  enable 
any  way.  The  state  has  always  a  the  court  to  see  that  privileges  or 
right  to  demand  of  any  one  assum-  franchises  granted  by  or  pertaining 
ing  a  public  office  or  franchise  to  to  the  sovereignty  of  the  state  are 
show  his  authority  therefor;  but  the  not  usurped^  intruded  upon  or 
state  has  no  concern  with  the  un-  abused;  and  it  pertains  to  the  dig- 
founded  claims  which  parties  may  nity  of  the  court  to  see  that  parties 
make  to  an  office  not  existing  in  fact,  do  not  use  it,  even  by  consent,  for 
The  existence  of  the  corporation  in  private  purposes.  If  the  general  al- 
the  present  case  is  a  jurisdictional  legation  employed  in  this  case  were 
fact  which  must  be  set  forth;  while  sufficient,  and  the  proof  could  be 
there  is  no  corresponding  jurisdic-  waived  by  the  parties,  it  would  be 
tional  fact  to  be  alleged  in  the  cases  easy  to  impose  upon  the  court  the 
cited.  The  right  to  file  information  disputes  as  to  the  offices  in  volun- 
in  those  cases  depended  solely  upon  tary  associations,  in  no  way  affect- 
the  discretion  of  the  attorney-gen-  ing  prerogatives  or  sovereignty,  and 
eral;  while  in  this  case  there  must  to  which  this  proceeding  has  no  ap- 
be  corporate  existence,  or  he  is  not  plication  whatever, 
authorized  to  call  upon  defendants  ''But  if  this  wero  not  a  jurisdio- 
to  show  ground  for  their  claims.  Ju-  tional  defect  there  would  still  be  rea- 
risdiction  appearing,  the  facts  relat-  sons  why  the  mode  in  which  the  cor- 
ing to  the  usurpation  or  intrusion  poration  became  such  should  be 
may  be  alleged  here,  as  they  were  in  pointed  out.  Although  the  statute 
those  cases,  in  veiy  general  terms;  says  the  information  may  be  filed 
and  similar  allegations  to  those  re-  against  'any  person'  usurping  office 
ferred  to  in  the  cases  cited  have  not  in  '  any  corporation '  created  by  au- 
been  objected  to  in  the  present  case,  thority  of  this  state,  yet  thero  must 

**  There  is  also  a  broad  distinction  be  very  many  cases  in  which  the 
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■ 

that  such  corporation  is  exercising  them  without  lawful  au- 
thority.* 

§  1161.  Where,  however,  an  information  is  filed  against  ft 
corporation  lawfully  organized,  to  forfeit  its  charter  for  mis- 
user or  nonuser,  the  nature  of  the  proceeding  is  essentially 
criminal  in  character  and  the  judgment  is  penal;  the  informa- 
tion should  allege  clearly  and  specifically  the  matters  and 
things  charged  against  the  respondent,  and  the  burden  is  upon 
the  state  to  prove  the  charges.* 

§  1162.  An  information  filed  to  procure  the  dissolution  of  a 
corporation,  on  the  ground  that  it  entered  into  an  illegal  agree- 
ment to  fix  and  maintain  prices,  is  fatally  defective,  where  it 
omits  to  allege  the  incorporation  of  respondent.  Before  a  court 
can  deprive  a  corporation  of  its  franchise  it  must  be  shown  by 

court  would  be  at  liberty  to  refuse  to  office  is  one  provided  for  by  the  stat- 

listen  to  the  controyersy.   When  the  ute,  or  whether,  instead,  it  is  created 

proprietors  of  a  country  store,  or  the  by  some  derivative  authority ;  so  that 

members  of  a  village  library  associa-  we  may  draw  the  line  of  distinction 

tion,  or  the  participants  in  a  district  between  those  which  are  '  offices ' 

school  debating  society,  or  an  asso-  within  the  meaning  of  the  statute, 

ciation  of  musical  amateurs,  may  and  those  which  are  rather  the  posi- 

incorporate  themselves   under   our  tions  of  agents  or  servants  merely." 

general  laws,  and  establish  various  >  People  v.  Cooper  (1891),  139  IlL  4S1, 

grades  of  offices  for  the  purposes  of  29  N.  R  R  872. 

their  organization,  it  can  scarcely  be  ^  Tlie  rule  laid  down  in  the  text 

seriously  urged   that  the   supreme  would  certainly  seem  to  be  in  aC' 

court  can  be  required  to  settle  all  cordance  with  reason  and  justice; 

their  contested  elections  and  appoint*  but  in  People  v.  Kankakee  River  Imp. 

ments  in  this  proceeding.   There  are  Ca  (1882),  103  HI  491,  the  supreme 

grades  of  positions  denominated  of-  court  of  Illinois  held  that  an  infor- 

fioes  which  do  not  rise  to  the  dignity  mation  is  not  defective  where  it  fails 

of  being  entitled  to  the  notice  of  the  to  set  out  the  causes  of  forfeiture, 

attorney-general  by  information,  if,  saying:  *' An  information  inthenat- 

ih  fact,  there  be  not  corporations  ure  of  a  quo  warranto  against  a  cor- 

which  are  not  within  the  intention  poration  for  a  forfeiture  of  its  fran- 

of  the  statute  —  upon  which  we  ex-  chises  may  charge  it  generally  with 

press  no  opinion.    An  information,  usurpation,  and  on  defendant  setting 

filed  in  a  case  not  proper  for  the  con-  forth  the  act  of  incorporation  and 

sideration   of  the  court,  it  should  justifying  under  it  the  attomey-gen- 

have  the  opportunity  to  dismiss  in  eral  may  reply  the  cause  of  forfeiture 

some  preliminary  stage  of  the  case;  generally.    People  v.  Bank  of  Niag- 

and  for  that  reason,  if  for  no  other,  ara  (1826),  6  Cow.  196.    The  plea  here 

it  ought  to  have  the  facts  set  forth  admits  the  facts  which  are  relied 

which  would  direct  it  to  the  law  au-  upon  as  causes  of  forfeiture,  thus 

thorizing  the  corporation,  prescrib-  dispensing  with  tfie  necessity  of  a 

ing  its  functions  and  indicating  the  replication  showing  tl^em,  and  pre- 

powers  and  duties  of  its  officers.  We  senting  upon  demurrer  to  the  pleas 

ought  to  be  able  to  see  whether  the  the  whole  merits  of  the  casA." 
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proper  averments  that  it  has  been,  as  a  matter  of  fact,  incorpo- 
rated nndcr  the  laws  of  the  state;  in  the  absence  of  such  aver- 
ment the  court  cannot  presume  that  respondent  is  a  corporation 
duly  organized.^ 

§  1163*  An  information  is  not  a  criminal  proceeding  in  the 
sense  that  the  offense  must  be  charged  with  the  certainty  re- 
quired in  an  indictment,  nor  are  the  rules  of  evidence  as  strict 
as  they  are  in  ordinary  criminal  proceedings.* 

§  1164,  On  an  information  against  certain  individuals  charg- 
ing them  with  having  unlawfully  usurped  and  intruded  into 
the  office  and  franchise  of  commissioners  of  a  drainage  district, 
it  is  sufficient  to  allege,  generally,  that  defendants  are  in  pos- 
session of  the  office  without  lawful  authority ;  and  where  eacli 

1  State  V.  Citizens'  Gkks  Sc  Oil  Min.  a  civil  remedy,  invoked  for  the  de- 

Ca  (1898),  151  Ind.  505,  51  N.  £.  R  termination  of  civil  rights,  althoux^h 

1067.  stiU  retaining  its  criminal  form,  and 

3  Independent  Medical  College  v.  some  of  the  incidents  of  criminal 
People  (1899),  182  111.  274,  55  N.  E.  R  proceedings,  the  better  doctrine  now 
345.  In  this  case  the  court  said:  "It  is  that  the  pleadings  should  con- 
is  assumed  by  counsel  for  appellant  form,  as  far  as  possible,  to  the  gen- 
that  this  is  a  criminal  proceeding,  era!  rules  and  principles  which  gov- 
and  upon  that  assumption  are  based  em  in  ordinary  civil  actions.  Higli. 
the  contentions  that  the  informa-  Extr.  Rem.,  g  710.  The  courts  of  this 
tion  does  not  i*ecite  with  sufficient  country,  however,  have  not  given 
certainty  the  offense  charged;  sec-  uniform  recognition  to  the  foregoing 
ond,  that  the  trial  court  erred  in  ad-  doctrine,  but  have,  in  some  cases,  en- 
mitting  in  evidence  certain  deposi-  deavored  to  establish  an  analogy  be- 
tions  introduced  by  the  people;  and  tween  the  pleadings  applicable  to  giio 
finally,  that  the  evidence  is  not  suffi-  warranto  informations  and  those  in 
oient  to  warrant  the  judgment.  The  criminal  proceedings.  "AUusionhas 
proceeding  is  not  a  criminal  one  in  been  made  to  an  important  distinct 
the  sense  that  the  offense  must  be  tion  between  pleadings  upon  quo 
charged  with  that  degree  of  cer-  warranto  informations  and  in  civil 
tainty  necessary  in  an  indictment;  actions,  and  to  the  title  necessary  to 
nor  are  the  rules  of  evidence  as  to  be  asserted  by  the  prosecutor.  That 
the  competency  of  depositions  the  distinction  is,  that  while  in  ordinary 
same  in  this  as  in  an  ordinary  crim-  civil  actions  the  burden  rests  upon 
inal  proceeding.  Distilling  &  Cattle  the  plaintiff  to  allege  and  prove  his 
Feeding  Co.  v.  People  (1895),  156  111.  title  to  the  thing  in  controversy,  the 
448,  41  iN.  E.  R.  188;  People  v.  Bruen-  rule  is  reversed  in  oases  of  qiw  war- 
nemer  (1897),  168  111.  482,  48  N.  E.  R.  ranto  informations,  and  the  resix>nd- 
43,  and  cases  there  cited.  As  to  the  ent  is  required  to  disclose  his  title  to 
sufficiency  of  the  information,  we  the  office  or  franchise  in  controversy, 
said  in  Distilling  Sc  Cattle  Feeding  and  if  he  fails  in  any  particular  to 
Ca  V.  People,  supra:  'The  tendency  show  a  complete  title,  judgment 
of  the  courts  in  modem  times  being  must  go  against  him."  High's  Extr. 
to  regard  an  information  in  the  nat-  Rem.,  §§  711,  712. 
ure  of  a  qvo  warranto  in  the  light  of 
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count  of  the  information  contains  in  substance  such  general 
allegation  it  is  not  demurrable.^  The  information  need  not 
anticipate  the  defense.  If,  after  alleging  generally  the  usurpa- 
tion of  the  office,  the  information  goes  on  to  set  forth  in  detail 
various  official  acts  which  tend  to  show  an  abuse  rather  than 
a  usurpation,  which  abuses  are  not  relied  on  as  independent 
grounds  for  prosecuting  the  writ,  such  averments  are  not  ger- 
mane to  the  general  allegation,  and  may  be  disregarded.^ 

§  1165,  An  averment  that  defendants  were  usurping  the 
functions  of  a  corporation,  without  alleging  in  what  such  usurpa- 
tion consists,  is  sufficient.*  An  exception  has  been  noted  to  the 
foregoing  rule,  where  the  information  is  based  upon  the  rela- 
tion of  a  private  person  contesting  the  disputed  office.* 

§  1166.  Where  a  franchise  was  made  exclusive  on  condition 
^'  that  the  grantee  and  his  successors  should  at  all  times  keep 
the  ferry  in  good  order  and  repair,  and  furnish  the  needful  fa- 
cilities for  ferrying  foot  persons  over  the  river,"  it  is  sufficient 
if  the  information  avers,  generally,  "  that  the  owners  of  the . 
franchise  had  for  several  years  neglected  to  furnish  facilities, 
and  had  not  kept  the  ferry  in  repair,  or  complied  with  the  con- 
dition of  the  grant,  in  that  the  ferry-boats  were  and  had  been 
unfit  and  dangerous;  that  the  employees  in  charge  of  them 
were  and  had  been  inexperienced,  incapable  and  negligent; 
that  the  owners  refused  and  had  refused  on  divers  occasions  to 
ferry  travelers  across  the  river;  and  that  they  had  charged 
illegal  tolls  for  ferriage,  and  been  guilty  of  other  acts  of  mis- 
user and  nonuser."  * 

Where  the  action  is  against  individuals,  charging  them  with 
usurping  the  privileges  and  franchises  of  a  corporation,  it  is 
error  to  make  them  parties  by  the  assumed  corporate  name;  in 
defense  they  should  show  the  act  of  incorporation,  their  con- 
nection with  the  corporation,  and  their  power  under  their  char- 
ter to  do  the  acts  complained  of.' 

An  information  charging  defendants  with  intrusion  into  the 

1  People  V.  Cooper  et  al.  (1891),  139  *  State  v.  Hamilton  (1890),  29  Neb. 

IlL  461,  29  N.  R  R.  872;  People  v.  198,  45  N.  W.  R.  279. 

Woodbury  (1859),  14  CaL  48;  People  »Ck)m.  v.  Sturtevant  et  aL  (1897), 

V.  Flynn  (1800),  16  (}aL  35a  182  Pa.  St  328,  37  Atl.  R.  916. 

3  People  V.  Ck>oper  et  aL,  suprcu  ^  State  v.  Brown  (1857),  88  Miss; 

3  People  V.  Reclamation  Dist  Na  500. 
138  (1897),  50  Pac.  R.  106a 
81 
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offices  of  wardens  and  vestrymen  of  a  church,  which  was  de- 
scribed as  "  a  corporation  created  by  the  authority  of  the  stat- 
ute," is  defective  unless  it  sets  forth  the  facts  which  show  a 
corporate  existence.  "When  any  person,  or  association  of 
persons,  is  charged  with  usurping  the  franchise  of  a  corpora- 
tion,  it  is  sufficient  for  the  attx)rney-generai  to  call  upon  them, 
in  general  terms,  to  show  by  what  authority  they  claim  the 
right  to  exercise  such  franchise;  but  when  the  very  nature  of 
the  proceeding  is  such  as  to  assume  the  actual  existence  of  a 
corporation,  and  it  is  alleged  that  defendants  usurp  some  au- 
thority therein,  no  ground  whatever  is  shown  for  calling  upon 
defendants  to  show  their  right  until  it  is  made  to  appear  that 
a  corporation  exists.  The  claim  to  a  corporate  franchise,  which 
does  not  exist  in  fact,  may  be  a  great  public  wrong,  demand- 
ing immediate  redress;  but  the  claim  to  an  office  in  a  corpora- 
tion which  has  no  existence  can  hardly  be  a  matter  of  publio 
concern,  unless  accompanied  with  the  attempt  to  exercise  a 
corporate  franchise;  in  which  case  the  remedy  would  be  aa 
information,  not  for  the  unlawful  intrusion  into  an  office,  but 
for  the  usurpation  of  the  franchise.  The  information  in  a  case 
like  the  present  must,  therefore,  show  that  a  corporation  exists; 
for,  until  that  is  shown,  it  is  not  made  to  appear  that  there  ia 
any  office  into  which  the  defendants  can  intrude."  ^ 

If  a  corporation  is  created  by  special  charter,  it  is  not  neces- 
sary to  set  forth  in  the  information  more  than  a  general  aver- 
ment of  its  existence,  though  the  better  practice  is  to  set  forth 
the  organization  somewhat  in  detail ;  but  if  a  corporation  ia 
not  created  by  special  charter,  but  is  organized  under  a  general 
law,  the  facts  of  its  organization  should  be  set  forth.* 

§  1167.  Quashing  the  information. —  An  information  can- 
not be  quashed  on  motion  even  by  agreement  of  parties.' 

§  1168.  Pleas  and  defenses. —  Generally  speaking  the  par- 
ties should  proceed  according  to  the  general  rules  and  practice 
of  the  court  as  to  pleadings,  amendments,  etc.  Where  an  in- 
formation is  filed  by  leave  of  court  and  defendant  pleads  thereto, 
and  the  attorney-general  demurs  specially  to  the  plea,  enter- 
ing the  usual  common  rule  to  join  in  demurer,  the  defendant 
may  enter  the  usual  common  rule  and  file  amended  plea,  serv- 

1  By  Cooley,  J.,  in  People  v.  De  MiU       '  People  v.  De  MiU  et  al,  supra, 
et  aL  (1867),  15  Mich.  164.  «  King  v.  Edgar  (176%  4  Burr.  2297^ 
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ing  a  copy  of  such  plea  upon  the  attorney-general  without 
notice  of  the  rule;  the  attorney-general  may  then  amend  the 
information,  if  he  so  desires,  and  the  defendant  plead  thereto 
de  novo} 

Under  the  common-law  practice  the  information  prayed  pro- 
cess against  the  defendant.'  Process  was  either  a  subpoena  and 
attachment,  or  Vtsnire  facias  and  distringas? 

%  1169.  Plea.  —  Where  proceedings  are  instituted  against 
parties  charged  with  usurping  the  franchise  of  a  private  corpo- 
ration, and  part  of  the  defendants  plead  the  existence  of  the 
corporation,  the  right  to  use  the  franchise,  and  set  forth  that 
they  are  directors,  the  plea  will  be  considered  as  filed  on  be- 
half of  all  the  respondents.* 

§  1170.  In  Illinois  the  practice  is  well  settled  that  when  a 
petition  for  leave  to  file  information  is  granted  and  the  infor- 
mation is  properly  filed,  the  respondent  must,  by  answer  or 

1  So  held  in  New  York  in  People  v.  it  The  fourth  section  (1 R.  L.  108)  de- 
Clark  (1825),  4  Cowen,  95.  In  this  clares  that  the  attorney-general  may 
case  the  attorney-general  mentioned  proceed,  after  filing  the  information, 
to  the  court  the  case  of  The  King  v.  in  such  manner  as  Is  usual  in  cases  of 
Glemmon,  in  2  Rolle,  41,  where  it  was  informations  in  the  nature  of  a  quo 
held  that  the  defendant  could  not  vxirranto.  We  think  this  clause  re- 
change  his  plea  without  the  consent  fers  to  the  process  by  which  the  de- 
of  the  king's  attorney,  if  a  term  had  fendant  is  to  be  brought  into  court; 
arrived  since  the  plea  was  put  in,  and,  at  any  rate,  we  see  nothing  in 
though  the  king  had  altered  the  the  statute  which  dispenses  with  the 
pleadings  on  his  part;  but  the  court  ancient  practice  in  this  respect  In 
said  they  never  should  hold  a  defend-  England  the  course  is  perfectly  well 
ant  to  all  the  strictness  of  that  case,  settled.    The  attorney-general  must 

2Trem.  P.  C.  429,  436;  6  Wentw.  proceed  either  hj  venire  facias  and 

Plead.  28.  29.  distringas,  or  subpoena  and  attach- 

*Bac.  Abr.,  Informations  (D.);  Com.  ment    This  subject,  it  is  true,  has 

Dig.,  Quo  Warranto  (C.  2);  2  Morg.  been  several  times  before  the  court: 

Att'ys  Vade  Mec.  106;  Rex  v.  Mayor,  but  it  was  upon  motions  entirely  ex 

etc.  of  Hertford,  1  Salk.  374,  2  id.  699;  partey  the  matter  passed  without  dis- 

s.  a,  1  Salk.  376;  s.  a,  The  King  v.  cussion,  and  the  court  did  not  go 

Trinity  House,  1  Sid.  86;  The  King  v.  into  the  law  of  the  question  which  is 

Ginever,  6  T.  R  594;  2  Kyd  on  Corp.  now  presented.  Nothing  was  decided 

404«438;  Com.  V.  Sprengeretal,5Bin.  which  has  the  force  of  binding  au- 

353.    In  People  v.  Richardson  (1825),  thority.    The  subject  is  fairly  open, 

4  Cowen,  97,  the  court  said  regard-  and  we  see  no  necessity  for  depai-t- 

ing  the  effect  of  the  statute  upon  the  ing  from  the  English  practice.    The 

ancient  practice:  "We  have  looked  judgment  by  default  must  be  set 

into  the  statute  relative  to  informa-  aside." 

tions  in  the  nature  of  a  qito  warranto,  *  State  v.  Sherman  (1872),  22  Ohio 

with  the  authorities  which  relate  to  St.  41 1« 
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plea,  either  disclaim  or  justify,  or  the  people  will  be  entitled 
to  a  judgment  of  ouster.*  If  the  respondent  pleads  by  way  of 
justification,  he  must  set  out  his  title  specially.  A  general 
statement  is  not  sufficient,  but  the  plea  should  set  up  how  and 
when  he  obtained  title.*  A  general  statement  is  not  sufficient, 
but  the  plea  must  set  up  when  and  how  he  obtained  title.* 

§  1171.  A  plea  simply  averring  that  respondent  "then  and 
there  was  made  president  of  said  corporation,  and  has  ever 
since  been  and  is  now  president  of  and  entitled  to  said  posi- 
tion," is  not  sufficient;  nor  is  it  sufficient  to  merely  deny  that 
the  relator  was  not  such  president,  nor  that  any  one  else  was 
such  president  except  respondent.* 

§  1173.  A  plea  which  partly  justifies  and  partly  disclaims  is 
neither  a  complete  plea  of  justification  nor  a  final  disclaimer,  and 
is  bad.* 

1  See  Clark  v.  People  ex  reL  (1853),  the  information,  those  denials,  as  far 
15  III  213;  Garrico  et  aL  t.  People  ex.  as  they  go»  being  in  the  nature  of  a 
reL  (1887),  123  IlL  198;  DistiUing  &  disclaimer;  and  the  plea  closes  with 
Cattle  Feeding  Ca  t.  People  ex  reL  express  aUegations  of  a  large  number 
(1895),  156  IlL  448,  41  N.  E.  R.  188;  of  affirmative  factfl,  intended  appar- 
People  ex  reL  v.  City  of  Peoria  (1897),  ently  to  serve  by  way  of  justification. 
166  m.  617,  46  N.  R  R  1075.  But,  even  if  the  disclaimer  and  the 

2  Clark  Y.  People,  supra;  Illinois  justification  were  both  full  and  com- 
Midland  Ry.  Ca  v.  People  (1877),  84  plete,  they  constitute  repugnant  and 
111.  426;  Holden  v.  People  (1878),  90  inconsistent  defenses,  and  the  at- 
IlL  434;  Carrico  v.  People,  supra;  tempt  to  join  them  in  the  same  plea 
Distilling,  etc  Ca  v.  People,  supra;  renders  the  plea  obnoxious  to  de- 
People  v.  City  of  Peoria,  suprcu  murrer.    The  second  plea  is  substan- 

s  Clark  v.  People,  supra;  Carrico  v.  tially  like  the  first,  omitting  the  de- 

"People,  supra.  nials.  The  third  plea  embodies  simply 

4  Place  V.  People  (1898),  83  IlL  App.  the  denials  contained  in  the  first,  and 

84.  the  fourth  contains  the  affirmative 

A  Distilling  &  Cattle  Feeding  Ca  r.  allegations   appearing  in  the  first 

People,  supra.  In  this  case  the  court  Various  of  the  allegations  of  these 

said  concerning  pleas  filed  by  the  pleas  are  evasive  and  argumentative, 

Distilling  &  Cattle  Feeding  Ckx :  "The  and  constitute  negatives  pregnant 

first  plea,  and  to  a  lesser  extent  the  It  would  be  tedious  to  discuss  at 

second,  third  and  fourth  pleas,  show  length  the  various  defects  of  form  in 

an  evident  attempt  to  follow  the  these  pleas  pointed  out  by  special 

usual  form  of  an  answer  In  chancery,  demurrer,  and  one  or  two  must  servo 

rather  than  that  of  a  plea  at  law.  by  way  of  example.  Thus,  the  denial 

The  first  plea  commences  with  an  that  all  the  firms,  individuals  and 

express  admission  of  many  of  the  corporations  mentioned  as  signing 

allegations  of  the  information.   Then  the  trust  agreement  were  on  May  10, 

follow  a  large  number  of  express  de-  1887,engaged  in  operating  distilleries, 

nials  of  particular  facts  alleged  in  in  the  purchase  of  com,  and  in  the 
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In  proceedings  to  inquire  by  what  warrant  a  corporation 
claims  to  have  used  and  enjoyed  certain  corporate  powers, 
where  it  is  charged  with  usurping,  a  plea  setting  out  the  char- 
ter and  the  character  of  the  corporation  is  dijprima facie  de- 
manufacture  of  spirits  and  the  sale  under  its  articles  of  incorporation, 
of  the  same,  may  be  true,  and  yet  all  at  the  same  time  denying  that  it  was 
the  distillery  companies,  firms  and  incorponUed  for  the  purpose  of  cre- 
individuals  but  one  may  have  been  ating  a  monopoly,  or  that  it  has  done 
engaged  in  all  those  lines  of  business,  any  of  the  acts  charged  with  that 
and  that  one  may  have  been  engaged  purpose;  thus  seeking  to  raise  an 
in  part  of  them.  Of  the  same  char-  issue  upon  the  purposes  and  motives 
acter  is  the  denial  that  all  of  the  which  actuated  those  who  were  in- 
distillery  companies  joining  the  trust  strumental  in  its  organization,  or 
transferred  their  capital  stock  to  the  who  have  conducted  its  affairs  with- 
trust  This  may  be  true  and  yet  all  out  reference  to  the  legal  character 
but  one  may  have  made  such  transfer  and  consequences  of  the  acts  charged, 
of  their  stock.  Various  other  simi-  If  the  defendant  is  guilty  of  usurp- 
larly  evasive  averments  might  be  ing  and  exercising  powers  and  fran- 
cited.  The  pleas  are  double,  in  that  chises  not  conferred  upon  it  by  law, 
they  attempt  to  raise  a  great  variety  the  purpose  or  design  with  which  it 
of  issues,  some  material  and  some  has  done  so  is  of  little  materiality, 
immaterial,  thus  tending  to  great  The  denial  that  the  defendant  has 
and  unnecessary  prolixity  of  plead-  abused  and  misused  its  powers  as 
ing.  That  pleas  containing  such  de-  charged  is  not  coextensive  with  the 
fects  were  obnoxious  to  both  general  charges  of  the  information,  as  the 
and  special  demurrers  seems  too  clear  defendant  is  there  charged,  not  only 
to  require  extended  argument.  with  abusing  and  misusing  the  pow- 

"Tlie  fifth  plea  differs  somewhat  ers  conferred,  but  also  with  usurping 

from  the  others  and  should  be  con-  and  exercising  powers  not  conferred 

sidered  separately.    It  alleges  that  upon  it.     It  thus  appears  that  the 

the  defendant  exercises  its  powers,  issues  tendered  by  the  fifth  plea  are 

privileges  and  franchises  of  a  corpo-  either  evasive  or  immaterial,  and 

ration  under  and  by  virtue  of  the  ar-  that  the  demurrer  to  that  plea  was 

tides  of  incorporation  set  out  in  the  also  properly  sustained, 

information,  and  denies  that  it  was  "  Counsel  for  the  defendant,  as  we 

organized  for  the  purpose  of  creating;  understand  them,  practically  adiyiit 

continuing,  perpetuating  or  being  a  the  informality  and  insufficiency  of 

monopoly  in  the  manufacture  and  their  pleas,  but  insist  that  the  in- 

sale  of  distilled  spirits,  alcohol  or  formation   is   materially  defective, 

highwines,  or  that  it  has  done  at  any  and  that  it  is  insufficient  on  its  face 

time  any  of  the  acts  charged  in  the  to  warrant  or  sustain  the  judgment 

information  with  any  such  purpose  of  ouster,  and  they  claim  that  the 

or  design,  and  it  denies  all  abuse  and  demurrer  ought  therefore  to  have 

misuse  of  its  powers  as  charged  in  been  carried  back  and  sustained  to 

the  information.    When  this  plea  is  the  information.    It  is  undoubtedly 

analyzed  it  will  be  found  that  it  the  rule  that  in  proceedings  of  quo 

wholly  fails  to  tender  any  material  warranto^  as  in  other  suits  at  law,  a 

issue,  either  by  way  of  justification  demurrer  reaches  back  to  the  first  de- 

or  disclaimer.     It  seeks  to  justify  feet  in  pleading,  so  that  a  demurrer 
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fense,  for  it  shows  the  beginning  of  a  legal  existence  and  the 
continuation  will  be  presumed  until  the  contrary  is  alleged;  it 
is  surplusage  to  set  out  by  way  of  anticipation  matters  and 
things  arising  prior  to  the  legal  organization.* 

Where,  however,  the  charter  itself  discloses  certain  condi- 
tions which  must  be  performed,  an  averment  in  a  plea  that  they 
were  performed  would  be  proper.^ 

§  1173.  A  plea  in  abatement  must  as  a  jule  be  verified  by 
affidavit  and  must  be  entitled  in  a  case.' 

A  plea  in  bar  should  set  out  defendant's  title  at  length  and 
conclude  with  a  general  traverse;  if  the  title  set  out  is  bad  and 
the  user  is  confessed,  the  plea  amounts  to  a  confession  of  the 
usurpation.^  The  defendant  may  disclaim  as  to  all  the  fran- 
chises discussed  in  the  information,  or  he  may  plead  as  to  all; 
or  he  may  plead  as  to  some  and  disclaim  as  to  others.' 

§  1174.  Pleas  of  not  guilty  and  non  uaurpavit  are  not  good, 
since  they  do  not  answer  the  charge,  which  is  to  show  by  what 

to  a  plea  may  reach  defects  in  the  ^  People  t.  President,  etc.  of  Man- 
information.  People  V.  Mississippi  hattan  Ox  (1832),  9  Wend.  851. 
&  A.  R.  Ck).  (ia51),  13  lU.  66;  People  » 2  Kyd  on  Corp.  439;  King  v.  Jones 
V.  Whitcomb  (1870),  55  IH  172.  The  (1742),  2  Str.  1161. 
attorney-general,  on  the  other  hand,  ^  King  v.  Phillips  (1721),  1  Str.  894. 
insists  that,  as  no  motion  was  made  ^  2  Kyd  on  Corp.  405.  The  English 
in  the  court  below  to  carry  the  de-  form  of  disclaimer  is  as  follows: 
murrer  back  to  the  information,  it  is  *'The  said  - — ,  protesting  that  the 
too  late  to  raise  the  question  hera  information  aforesaid  is  not  suffi- 
As  the  case  is  presented  in  this  court,  cient  in  law,  and  that  he  is  not  under 
we  do  not  regard  it  a  matter  of  auy  any  necessity  by  the  law  of  the  land 
material  consequence  whether  the  to  answer  thereto,  for  plea  neverthe- 
demurrer  is  technically  carried  back  less  saith,  that  he  never  used  the 
to  the  information,  since  the  defects  aforesaid  liberties,  privileges  and 
alleged  by  the  defendant,  if  they  franchises,or  any  of  them,  nor  inthe 
exist,  are  such  as  may  be  taken  ad-  same,  or  any  of  them,  ever  usurped 
vantage  of  on  error,  whether  previ-  upon  the  said  lord  the  king,  in  man- 
ously  challenged  by  demurrer  or  not.  ner  and  form  as  by  the  said  informa- 
They  go  to  the  sufficiency  of  the  in-  tion  is  supposed,  but  in  the  same,  and 
formation,  in  point  of  substance,  to  in  every  of  them,  disclaims  and  dis- 
sustain  the  judgment,  and  are  avail-  avows,  whereupon  he  prays  judg- 
able  either  on  demurrer,  on  motion  ment  and  that  he  may  be  dismissed 
in  arrest  of  judgment,  or  on  error,  by  the  com't" 

The  question  then  is  fairly  presented,  "If  he  plead  as  to  part  and  dis- 

whether  the  information  is  sufficient  claim  as  to  part,  the  entry  of  the  dis- 

to  sustain  the  judgment  of  ouster."  claimer  after  the  plea  is  in  this  form: 

1  Attorney-General    v.     Michigan  And  as  to  the  residue  of  the  liberties, 

State  Bank  (1846),  2  Doug.  (Mich.)  privileges  and  franchises  in  the  said 

8o8w  information   above   specified,  upon 
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warrant  or  authority.^  The  attorney-general  may  demur  or 
reply  todef  endant's  plea,  and  subsequent  proceedings  will  follow 
ordinary  civil  actions.*  Where  the  union  of  a  number  of  things 
is  necessary  to  substitute  a  good  title  for  defendant,  the  plea 
may  take  issue  on  each,  and  if  any  one  of  the  issues  be  found 
against  the  defendant  on  a  fact  material  to  the  title,  there  will 
be  judgment  of  ouster.'  A  replication  should  go  to  the  special 
matter  set  up  in  the  plea.* 

§  1175.  Parties. —  If  the  information  be  for  usurping  a  fran- 
chise by  a  corporation,  it  should  run  against  the  corporation; 
but  if  it  be  for  usurping  a  corporation,  it  should  be  against  the 
particular  persons  charged,  and  not  against  the  corporation.' 
An  information  will  not  lie  for  encouraging  such  a  usurpation,' 
and  it  will  not  lie  on  the  relation  of  an  individual  against  the 
corporation  as  a  body,  but  must  be  in  the  name  of  the  attorney- 
general.' 

On  motion  for  leave  to  file  information  the  court  will  deter- 
mine who  is  the  real  relator.* 

Several  informations  may  be  consolidated  by  leave  of  court 

the  said  lord  the  king  supposed  to  singular  the  liberties,  etc.,  above  by 

be  usurped  by  the  said ,  the  said  him  as  aforesaid  claimed  may  be  al- 

says  that  he  never  used,  nor  lowed  and  adjudged  to  him,  and  that 

does  he  now  use,  the  residue,  etc.  he  may  thereupon  be  dismissed  from 

**  Where  the  defendant  pleads,  the  this  court. 

entry  is  in  this  form:  The  said ,  "  The   attorney-general   then   de- 

as  to  the  aforesaid  liberty,  etc.,  of  murs  or  replies,  and  the  subsequent 

,  says .    Here  he  sets  out  his  proceedings  are  in  the  same  manner 

title  to  the  particular  franchise;  and  as  in  civil  actions.*'    2  Kyd  on  Corp. 

so  of  every  other  claimed  by  a  dis-  405,  406. 

tinct  title,  and  concludes  his  plea  as  Other  forms  of  pleas  wiU  be  fo\md 

to  each  in  this  manner:  '  and  by  this  in  6  Wentw.  Plead. 

warrant  the  said has  used  dur-  i  Buller's  Nisi  Prius,  211. 

ing  all  the  time  aforesaid  in  the  said  -  2  Kyd  on  Corp.  406. 
information  mentioned,and still  uses,  'King  v.  Hearle  (1724),  1  8tr.  625; 
the   liberties,  privileges   and   fran-  King  v.  Downes  (1787X  1  T.  R.  45a 
chises  of as  he  well  might  and  ^  For  forms  of  replications,  rejoin- 
still  may;  without  this,  that  the  said  ders  and  other  pleadings,  see  6  Wentw. 

has  usurped,  or  now  does  usurp,  Plead. 

the  said  liberties,  eta,  on  the  said  ^King  v.  Cusacke,  2  RoUe  Hep.  118. 

lord  the  king,  in  manner  and  form  as  ^Kiug  v.  Marsden  et  aL  (1765),  8 

by  the  information  aforesaid,  for  the  Burr.  1812. 

said  lord  the  king,  is  above  supposed ;  ?  King  v.  Corporation  of  Carma- 

all  which  the  said is  ready  to  then  (1759),  2  Burr.  869. 

verify  as  the  court,  eta ;  whereupon  «  King  v,  Chidlipp  (1796),  6  T.  R  508, 
he  prays  judgment,  and  that  all  and 
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on  motion  of  the  defendants;^  but  where  the  informations  aro 
for  distinct  oflBices  there  can  be  no  consolidation,  unless  with 
the  defendant's  consent.^ 

1  King  V.  Foster  (1758),  1  Burr.  573.  venire  facias,  which  is  followed  by  a 

2Kingv.Warlow(1813),2M.&S.75.  distringas;  and  in  this  he  is  right 

In  a  learned  note  in  4  Cowen,  be-  and  according  to  the  entry  itself,, 

ginning  on  page  109,  the  process  that  which,  at  page  537,  is  an  award  of  a 

should  issue  is  discussed  as  follows:  venire   against  certain  individuals 

'^  The  principal  case  decides  that  named,  who  claim  to  be  a  body  pol- 

this  should  be  a  venire  facial  and  itic;  though,  from  the  hasty  search 

distringas^  or  subpoena  and  attach-  which  I  made,  I  do  not  find  any  en- 

ment;  and  some  books  speak  indif-  try  of  a  distringas    These  entries 

ferentiy  of  these  two  kinds  of  pro-  touching  quo  vxirranto  are  volumi- 

ces&     Vide  2  Kyd  on  Corp.  438.    In  nous  and  follow  from  page  527  to 

Com.  of  Penn.  V.  Sprenger,  5  Bin.  853,  page  564,  in  very  large  double  folio 

the  comi;  awarded  a  venire.    In  that  pages.    At  page  536  I  find  the  entry 

state,  9  Anne,  ch.  20,  had  not  been  of  a  distringas  as  the  first  process 

enacted  as  late  as  1817.    8  Serg.  &  against  a  corporation,  namely.  The 

Bawle,  52.    In  a  note   by  Siderfin  Mayor,  Commonalty  and  Citizens  of 

(Le  Roy  v.  Trinity  House,  1  Sid.  86),  London.    This  is  also  mentioned  in  2 

which  is  much  referred  to  by  the  Kyd,  404    The  entry  of  the  venire  is 

books,  he  says:  It  appears,  on  com-  thus,  immediately  at  the  close  of  the 

paring  the  precedents  in  Coke's  En-  information:  '  Whereupon  the  sheriff 

tries,  527,  528,  etc.,  that  there  is  this  is   commanded   that    he   cause   to 

difference  between  a  quo  warranto  come,*  or  '  that  he  omit  not,  etc..  but 

and  an  information  in  the  nature  of  that  he  cause  to  come,  etc.,  to  answer, 

a  quo  warranto  in  respect  to  the  pro-  eta'    The  entry  of  the  distringas  is 

cess:  Upon  an  information,  it  seems,  thus:  'Whereupon  it  is  agreed  {con- 

the  process  shall  be  venire  facias  cordaV  est)  that  the  aforesaid  mayor 

and  distringas;  but  upon  a  writ  of  and   commonalty   and   citizens   of 

quo  warranto  it  is  a  summons;  and    be  distrained  by  all  their  lands,. 

for  default  of  appearance,  that  the  etc.,  so  that,  etc.,  to  answer  to 
liberties  shall  be  seized.  2  Kyd  on  our  lord  the  king  in  the  premises, 
Corp.  438,  says  the  process  usually  and  the  sheriff  is  commanded  that 
issued  to  bring  the  defendant  into  he  distrain  them  in  form  aforesaid, 
court  is  a  writ  of  subpoena,  and  if  so  that,  etc.,'  at  such  a  day,  etc. '  And 
that  be  disobeyed,  an  attachment;  see  2  Kyd  on  Corp.  404.  In  Rex  v. 
but  if  the  defendant  cannot  be  Mayor  and  Aldermen  of  Hertford,  t 
served  with  a  subpoena,  it  is  said  the  Salk.  374,  it  is  said  the  process  is  sub- 
process  is  venire  facias  and  dis-  poena  and  di8fH7iga&  This  case  was 
tringas;  which  looks  as  if  a  venire  up  several  times.  It  is  reported  in 
and  distringas  were  to  follow  a  sub-  Carthew,  503,  as  The  King  v*  The 
poena;  and  for  this  he  quotes  Sid.  86,  Town  of  Hertford,  where  it  is  stated 
which  he  altogether  misapprehends  that  the  first  process  out  of  the  crown 
in  this  place;  and  at  a  previous  page,  office  was  a  venire  facias  in  the  nat- 
404,  he  refers  to  Coke's  Entries,  the  ure  of  a  summons,  though  Salkeld 
same  authority  on  which  Siderfin  re-  says  it  should  be  a  subpoena.  This 
lies  in  his  note,  and  says  that,  accord-  venire  was  followed  by  a  distringas 
ing  to  these  entries,  the  process  usu-  and  an  alias  and  pluries  distr.  ngas, 
ally  awarded  against  individuals  is  a  which  was  conceded  on  all  sides  to 
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§  1176.  Where  proceedings  are  brought  against  a  corpora- 
tion by  its  corporate  name,  the  regularity  and  legality  of  its 
organization  as  a  corporation  is  impliedly  admitted.* 

Where  the  usurpation  is  by  a  corporation  regularly  organ- 
ized, the  process  should  run  against  the  corporation  by  its  cor- 
porate name;  but  where  parties  are  charged  with  usurping  the 
functions  of  a  corporation,  process  should  run  against  the  per- 

be  the  right  course,  for,  though  a  Will.  8;  and  it  was  moTed  that  the 
motion  was  made  to  set  the  writs  of  two  last  might  be  set  aside  for  irreg^ 
distringas  aside,  this  did  not  relate  ularity;  for  that  the  process  in  these 
to  the  nature  of  the  process.  These  cases  should  be  made  returnable  de 
writsofdisMn^os  and  the  motion  to  termino  in  terminum,  and  not 
set  them  aside  are  also  mentioned  in  quicker;  but  that  in  Trinity  terui 
Holt's  Rep.  820,  &  a,  entitled  as  in  there  issued  two  writs  of  distringaSp 
Salkeld.  Com.  Dig.,  Quo  Warranto,  which  should  not  be;  and  above 
ch.  2,  says  the  process  is  venire  and  forty  precedents  to  this  effect  in  the 
distringas,  and  cites  Ca  Entr.,  1  Sid.  crown  office  were  insisted  on.  But 
and  1  Salk.,  supra;,  and  so  says  2  Holt,  C.  J.,  answered  that  crown 
Morg.  Atty*s  Yad.  Mec.  106, 107,  on  office  work  was,  like  church  work, 
the  same  authorities  as  Ck>myn.  But  very  slow  in  its  progress,  it  being 
Morgan  says  (id.  107)  that  the  first  usual  for  clerks  to  make  all  such  pro- 
process  against  a  corporation  shall  cess  out  together,  and  of  the  same 
be  a  summons  and  afterwards  a  dis-  teste  and  return  from  term  to  term; 
tringas  in  infinitum.  He  says  this  but  no  law  required  that  it  should 
on  the  authority  of  Carthew,  stfpro,  be  so;  and  the  motion  was  denied.  3* 
where  the  first  process  is  stated  to  be  Salk.  699,  s.  c.  and  s.  P. ;  1  Ld.  Raym» 
a  venire  in  the  nature  of  a  summons.  426,  s.  a  and  s.  P. 
Thus  the  venire  and  distress  infinite  **  It  was  moved  in  the  last  case 
appears  to  be  the  predominant  pro-  that  the  court  would  make  a  special 
cess  in  all  cases;  though  in'  the  re-  rule  to  entreat  the  issues  upon  the 
port  of  The  King  v.  The  Mayor,  etc.  several  writs  of  distring<z^  but  no 
of  Hertford,  1  Ld.  Ray.  426,  subpoena  such  rule  was  made;  but  the  issues 
and  distringas  are  mentioned  as  the  were  left  to  be  estreated  in  due  time, 
proper  procesa  '  In  Com.  v.  Fowler,  according  to  the  course  of  the  court. 
10  Mass.  290,  291,  the  process  was  And  in  the  report  of  the  same  case 
sunimona"  in  Holt,  820,  this  estreating  in  due 

*'  In  The  King  v.  Town  of  Hertford,  time  is  said  to  be  to  send  them  up 
Carth.  508,  the  venire  was  return-  into  the  exchequer  the  last  days  of 
able  in  Easter  term,  11  Will.  8,  upon  the  two  issuable  terms,  though  the 
which  a  distringas  issued,  returnable  court  agreed  that  in  an  eztraordi- 
crast  Trinity;  and  upon  that  return  nary  case  they  might  make  a  rule 
a  second  distringas  was  made  return-  for  this  purpose." 
able  in  fifteen  days,  in  the  same  *  People  v.  City  of  Spring  Valley 
Trinity  term;  and  upon  this  being  (1889),  129  111.  169,  21  N.  £.  R.  848; 
returned,  a  third  distringas  was  Distilling  &  Cattle  Feeding  Ca  t. 
made,  tested  in  that  term,  and  re-  People  (1895),  156  HI.  448,  41  N.  E.  IL 
turnable    in    Mich,   term.  Anno  11    188. 
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sons  either  by  name  or  by  some  collective  name  which  desig- 
nates them  as  individuals.^ 

1  People  Y.  Rensselaer  &  Saratoga  "  The  question  as  to  the  form  of 
R  Ca  (1836),  15  Wend.  113.    In  this  the  plea  in  a  quo  warranto  does  not 
•case  the  court  said:  "  When  a  corpo-  appear  to  have  been  much  discussed 
ration  legally  created  abuses  any  of  in  the  cases  in  this  court    In  Peo- 
its  franchises,  or  usurps  others  which  pie  y.  Niagara  Bank  (1826),  6  Gowen, 
•do  not  belong  to  it,  then  the  informa-  196,  and  the  two  following  cases,  in- 
tion  should  be  against  the  corpora-  formations  were  filed  against  cor- 
tion  as  such,  and  in  such  cases  the  porations;  and  the  allegation  was 
judgment  against  it  is  a  judgment  made,  that,  without   any  warrant, 
of  seizure;  but  when  a  body  of  men  grant  or  charter,  they  used  certain 
assume  to  be  a  corporation  and  the  privileges   and   franchises,  to  wit: 
information  is  brought  for  usurpa-  that  of  being  a  body  politic  and  cor- 
tion,  it  cannot  be  brought  against  porate  in  law,  fact  and  name,  eta 
them  by  their  corporate  name,  but  To  this  charge  the  defendants  an- 
as individuals;  and  in  such  case  there  swer  that,  by  a  certain  act  of  the 
must  be  a  judgment  of  ouster.    On  legislature  (setting  out  the  title  of 
the  other  hand,  the  opposite  doctrine  their  act  of  incorporation),  they  were 
was  maintained,  and  Ashurst,  jus-  ordained,  constituted  and  declared 
tice,  in  giving  the  opinion  of  the  to  be  a  body  corporate  and  politic, 
court,  says    that   the    information  in  fact  and  in  name;  but  they  do 
called  upon  the  mayor  and  citizens  not  state  the  acts  which  were  neces- 
to   show  by  what   authority  they  sary  to  be  done;  such  as  the  opening 
claimed  to  be  a  corporation;   non  of  books    of  subscription    by  com- 
conatat  by  that   information   that  missioners;  the  subscription  by  the 
there  was  any  corporation  in  Ches-  stockholders;  the  apportionment  of 
ter.     The  information  imports  the  the  stock,  and  the  elections  of  direct- 
<x)ntrary,  for  it  charges  them  with  ors.    No  exception  was  taken  to  the 
having  usurped  the  name,  privileges  plea  on  this  ground,  and  therefore 
and  authority  of  a  corporation,  with-  the  approbation  by  the  court  of  this 
out  any  legal  right.    He  says  if  any  general  mode  of  pleading  ought  not, 
oharter  or  prescription  existed,  it  was  i)erhaps,  to  be  considered  a  positive 
incumbent  for  the  defendants  to  have  authority  in  favor  of  it    Neither  do 
appeared  and  shown  it;  and  by  not  the  cases  brought  by  corporations 
doing  so  they  admitted  that  there  upon  contracts  prove  much  on  this 
was  neither  charter  nor  prescription  point.    In  the  case  of  Bank  of  Au- 
to warrant  such  usurpation.    This  is  burn  v.  Aiken  (1820),  18  Johns.  187, 
the  whole  point  of  the  decision  in  so  the   defendants    had    pleaded   nul 
far  as  it  is  applicable  here;  and  all  ^ie^  corporation,  to  which  the  plaint- 
it  proves  fs  that  the  information  is  iflfs  replied  that  they  were  a  corpora- 
regular  in  proceeding  against  the  de-  tion.    The  court  said  the  replication 
fendants  by  their  corporate  name;  was  bad;  the  plaintiffs  should  have 
but  it  does  not  prove  that  the  defend-  shown  specially  how  they  were  a 
ants  should  do  more  in  their  plea  corporation.    Of  this  case  it  may  be 
than  to  claim  title  under  their  char-  said  that  the  decisioii  founded  on 
ter.    It  is  not  adjudged  that  the  de-  the  authority  of  1  Kyd,  284,  does  not 
fendants  should  aver  any  acts  of  give  any  precise  rule,  farther  than 
theirs  under  the  chaiter  to  effect  an  intimation  that  there  should  have 
their  incorporation.  been  an  averment  of  the  perform- 
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To  avoid  the  admission  of  the  corporate  existence  the  infor- 
mation should  be  filed  against  the  incorporators  individually.* 

§  1177.  In  all  cases  affecting  the  public  the  information 
must  be  filed  by  the  attorney-general,  except  where  the  prac- 
tice is  fixed  by  statutory  provisions ;  and  where  it  is  the  duty  of 
the  attorney-general  to  file  the  information  the  recital  that  it 
is  filed  at  the  request  of  a  private  party  will  be  treated  as  sur- 
plusage.* If  an  information  is  filed  in  the  name  of  the  attor- 
ney-general on  the  relation  of  a  claimant  to  an  office,  without 
the  knowledge  or  authority  of  the  attorney-general,  the  party 
filing  the  information  cannot  have  the  same  dismissed  as  a 

ance  of  those  acts  which  were  to  be  ever,  it  does  not  seem  necessary  to 
done  before  they  could  be  a  corpora-  give  any  definite  opinion,  because 
tion.  In  Wood  v.  Jefferson  Co.  Bank  the  Revised  Statutes  seem  to  have 
/1838),  9  Cowen,  194,  such  a  replica-  regulat'ed  the  proceedings  in  such 
tion  was  put  in  to  a  plea  of  no  cor-  cases,  and  to  have  adopted  the  sug- 
X)oration,  and  more  was  averred  than  gestions  of  the  counsel  for  the  crown, 
was  necessary.  It  was  held  that  the  in  the  case  of  King  v.  Amery,  as  the 
corporation  were  not  bound  to  prove  correct  mode  of  proceeding.  Those 
the  unnecessary  averments.  It  was  statutes  pi'ovide  that  an  information 
there  intimated  that  upon  the  plea  in  the  nature  of  a  quo  warranto  may 
of  the  general  issue  it  was  necessary  be  filed  against  individuals  in  sev- 
to  prove  that  everything  had  been  eral  cases;  one  of  which  is,  'when 
done  which  was  necessary  to  be  done  any  association  or  number  of  per- 
before  the  incorporation  became  sons  shall  act  within  this  state  as  a 
complete;  but,  subsequently  in  Utica  corporation  without  being  legally 
Ins.  Co.  V.  Tillman  (1828).!  Wend,  incoi-porated.*  2  R  S.  581,  §  28,  sub.  a 
55o.  it  was  held  that  a  corporation  And  a  similar  information  may  be 
plaintiffs  need  only  prove  their  char-  filed  against  any  corporate  body  in 
ter  and  acts  of  user  under  it;  and  several  cases,  when  such  corpora- 
such  is  the  rule  now  in  this  court,  tions  shall  offend  against  their  char- 
If  a  corporation,  when  proceeded  ter  or  any  act  of  the  legislature  af- 
against,  is  not  bound  to  prove  more  fecting  it;  or  shall  have  done  or 
than  when  they  sue  as  plaintiffs,  it  omitted  any  act  which  shall  operate 
would  not  now  be  necessary  to  prove  as  a  forfeiture  by  misuser,  or  non- 
more  than  is  averred  in  the  plea  user,  or  a  surrender;  or  when  it  shall 
pleaded  in  this  case;  and  from  the  exercise  any  franchise  not  conferred 
course  of  pleading  adopted  and  ap-  by  law.  2  R.  S.  583,  §  89.  By  sec- 
proved  of  by  the  court  in  the  cases  tions  48  and  49,  page  585,  the  nature 
of  People  V.  Niagara  Bank,  and  the  of  the  judgment  to  be  rendered  is 
other  cases  in  6  Cowen,  it  would  different  in  the  two  different  modes 
seem  that  the  plea  is  sufficient,  and  of  proceeding." 
that  it  is  competent  for  the  attor-  *  Com.  v.  New  York,  L.  R  &  W. 
ney-general  to  reply  any  matter  Coal  &  R.  Ca  (1888),  10  Penn.  Ca  Ct 
which  would  show  a  failure  on  the  R.  129. 

part  of  the  corporation  to  comply  *  State  v.  City  Council  of  Charle&> 

with  the  requirements  of  the  act  ton  (1817),  1  Mills  (S.  C),  36. 
creating  theuL    On  this  point,  how- 
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matter  of  right,  if  the  attorney-geueral  claims  the  right  to  pros- 
ecute the  suit.^ 

§  1178.  It  is  the  theory  of  the  law  that  offices  are  created 
for  public  good  and  not  for  private  emolument,  and  the  tenure 
of  offices  is  a  matter  of  public  concern.  The  law  does  not  con- 
template that  public  interests  shall  be  controlled  by  private  ac- 
tion; and  in  testing  the  right  of  a  holder  to  an  office  by  pro- 
ceedings in  qiLO  warranto  the  attorney-general  does  not  act  as 
a  mere  private  agent,  although  the  relator  may  be  primarily 
benefited  thereby.  The  attorney-general  may  always  interfere 
on  his  own  authority;  but  whether  he  can  be  compelled  to  in- 
stitute proceedings  against  his  will  depends  upon  the  statutes 
and  decisions  of  each  particular  state.  If  proceedings  are  in- 
stituted, the  individual  named  as  relator  will  not  be  permitted 
to  interfere  in  any  manner  with  the  attorney-general  in  the 
performance  of  his  official  duty,  but  he  will  be  allowed  to  co- 
operate in  such  manner  as  will  not  embarrass  the  administration 
of  justice;  if  an  individual  in  good  faith  files  an  information 
in  the  name  of  the  attorney-general  without  the  knowledge  or 
authority  of  that  official,  the  court  may  permit  the  relator  to 
withdraw  from  the  case,  but  will  not  dismiss  the  proceedings 
except  by  consent  of  the  state.* 

§  1179.  A  recital  in  an  information  filed  by  the  solicitor- 
general  that  it  was  filed  in  pursuance  of  an  order  of  the  house 
of  representatives  will  be  treated  as  surplusage,  and  the  infor- 
mation considered  as  filed  ex  officio} 

§  1180.  If  an  attorney-general,  in  the  proper  case,  declines 
to  interfere  in  any  manner,  it  has  been  held  that  the  court  will 
order  him  to  institute  a  proceeding  to  remedy  a  wrong  that 
cannot  be  adequately  redressed  otherwise.*  But  where  only 
the  public  is  concerned,  and  the  question  is  the  forfeiture  of  a 
franchise,  the  rule  seems  to  be  that  the  attorney-general  can- 
not be  compelled  to  institute  proceedings  unless  there  are  stat- 
utory provisions  covering  such  cases;  it  is  for  the  state  through 
its  legal  officer  to  insist  or  not  upon  a  forfeiture.* 

1  People  T.  Knight  (1865\  18  Mich«  « In  re  Bank  of  Mt  Pleasant  (1881)» 
230.  6  Ohio,  249. 

2  People  V.  Knight  (1865),  mipra,  «  Com.  v.  Union,  eta  In&  Oa  (1809), 

3  Ck)nL  V.  Fowler  (1813),  10  Mass.  6  Mas&  23a 
290. 
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§  11 81.  Where  proceedings  are  brought  nominally  by  the 
attorney-general  in  the  name  of  the  people,  but  in  reality  for 
the  benefit  of  private  parties,  the  court  will  ignore  the  nomi- 
nal parties,  and  consider  the  case  as  if  presented  by  the  real 
parties;  and  if  such  parties  are  not  entitled  to  maintain  the  in- 
formation as  private  relators,  proceedings  will  be  dismissed.^ 

§  1182.  Defendants. —  In  proceedings  to  forfeit  the 

charter  of  a  corporation  for  misuser,  the  corporation  is  the 
only  necessary  party  defendant.^ 

It  is  error  not  to  make  the  corporation  party  to  the  proceed- 
ings, and  to  file  the  information  against  merely  the  ofiicers 
and  agents,  where  it  is  charged  that  the  latter  are  engaged  in 
making  contracts  of  insurance  for  and  on  behalf  of  the  corpo- 
ration. When  the  proceedings  are  for  the  purpose  of  restrain- 
ing a  corporation  from  the  unlawful  exercise  of  corporate 
powers,  the  proceedings  must  be  against  the  corporation  as 
«uch.* 

^Kennej  t.  Consumers'  Gas  Ca  now  last  past  and  more,  had  used, 

<1886),  142  Masa  417,  8  N.  R  R.  188;  etc.,  without  any  warrant  or  royal 

Attorney-General   t.  Sheffield   Gas  grant  within  the  city  of  London,  etc., 

Co.  (1853),  8  De  Qex,  M.  &  G.  804;  the  several  liberties,  privileges  and 

Attorney-General  v.  Cambridge  Qaa  franchises  foUowing,  viz.,  to  be  of 

Ca  (1868),  4  Ch.  App.  71,  and  Com.  v.  themselves  one  body  corporate  and 

Union  In&  Ca,  supra,  politic,  in  deed,  fact  and  name,  by 

2  State  V.  Taylor  (1874),  25  Ohio  St  the  name  of  mayor  and  commonalty 

280;  People  v.  Bank  of  Hudson  (1826),  and  citizens  of  the  city  of  London, 

«  Cow.  217.  eta' 

5  State  V.  Somerby  (1889),  42  Minn.        "  The  city  appeared  by  their  attor- 

55,  43  N.  W.  R  689.  ney  and  pleaded  a  perfect  title;  the 

"  Where  it  is  intended  to  impeach  attorney -general    replied,    and   a»- 

the  original  authority  of  a  number  signed  the  two  causes  of  forfeiture 

of  persons  to  act  as  a  corporation,  before  mentioned.    After  some  fur- 

the  information  ought  most  certainly  ther  pleadings,  the  case  came  before 

to  be,  and  in  fact  has  always  been,  the  court  on  demurrer,  and,  among 

against  the  individuals  by  their  in-  other  questions  agitated  at  the  bar, 

dividual  names,  and  not  by  the  cor-  this  produced  a  considerable  degree 

porate  name  under  which  they  act.  of  discussion:  'whether  the   infor- 

*'The  information  against  the  city  mation  was  well  brought  against  the 

of  London,  by  which  it  was  not  in-  corporation  by  the  corporate  name, 

tended  to  impeach  the  original  title,  or  whether  it  ought  not  to  have  been 

but  to  enforce  a  forfeitui*e  of  the  been  brought  against  the  individual 

corporate   existence,  was   in  the.se  members  by  their  proper  names?' 
*terms, —  *  that  the  mayor  and  com-       "  The  great  objection  to  this  form 

monalty  and  citizens  of  the  city  of  of  the  information  was  this:  that  it 

London,  for  the  space  of  one  month  at  once  admitted  the  defendants  to 
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§  1183,  Where  an  information  is  filed  challenging  the  legal- 
ity of  the  organization  of  a  municipal  corporation,  the  better 
opinion  seems  to  be  that  it  is  proper  to  make  the  de  facto  cor- 
poration a  party  defendant,  although  by  so  doing  the  informa- 

be  a  corporation,  and  yet   denied  particular;  and  he  contended  that 

their  authority  to  act  in  that  charac-  there  was   no   repugnancy  in   the 

ter.  present   information;    for   that    by 

"  Sir  George  Treby  not  only  argued  being  brought  against  the  defend- 

f  uUy  on  this  apparent  repugnancy,  ants,  it  was  not  admitted  that  they 

but  asserted  that  all  the  precedents  were  a  corporation,  but  that  it  was 

that  could  be  found  were   against  only  intended  to  describe  them  by  a 

this  form.    He  said  there  never  was  name  by  which  they  were  generally 

but  one  instance  of  a  printed  prece-  known. 

dent  of  a  quo  warranto  brought  to  "  It  may   be   observed,  however, 

impeach  the  being  of  a  corporation,  that  lie  failed  In  showing  a  complete 

and  that  was  against  tlie  individuals  analogy  between  the  two  oases;  be- 

by  name;  it  was  against  Heldon  and  cause  he  did  not  prove  that  the  right 

other   burgesses   of  Helmesley  for  of  being  a  parish,  a  hundred  or  a 

usurping  to  be  a  corporation  by  the  county  was  ever  called  In  question 

name  of  the  Burgesses  of  Helmesley.  by  an  indictment  for  not  repairing  a 

To  strengthen  the  inference  he  drew  highway,  etc.    And  that  part  of  his 

from  this,  he  cited  several  other  in-  argument  where  he  says  the  ques- 

stances  of  a  similar  kind  which  were  tion  will  be,  *  What  acts   or  what 

not  in  print.  omi^ions  of  the  natural  persons  will 

*'ThQ  attorney-general  contended  affect  this  act,  wherein  aU  the  mem- 
that  these  precedents,  though  they  hers  of  the  body  have  an  interest? ' 
proved  that  the  suit  might  be  seems  to  be  the  strongest  argument 
brought  against  the  individuals  by  against  the  form  of  the  information 
name,  or  against  some  particular  in  question.  It  is  in  effect  admitting 
members  by  name  and  against  the  that  an  information  brought  to  de- 
rest  by  words  of  general  description,  stroy  the  corporate  right  for  a  for- 
as  other  freemen,  other  burgesses,  feiture  incurred  ought  to  be  against 
etc.,  yet  they  by  no  means  proved  the  individuals.  It  is  a  right  exer- 
that  the  king  had  not  a  further  elec-  cised  by  them:  it  is  a  right  forfeited 
tion  to  bring  his  suit  for  questioning  by  their  act  or  omission;  against 
the  corporation,  either  by  the  proper  them,  therefore,  according  to  his 
name  of  incorporation  without  nam-  own  reasoning,  ought  the  suit  to  be 
ing  particular  persons,  or  by  some  brought 

other    general   name   which    suffi-  "But  though  there  may  be  some 

ciently    described    the    defendants,  degree   of  logical  or  metaphysical 

That  the  suit  might  be  so  brought,  absurdity  in  an  information  brought 

he  argued  from  the  analogy  of  in-  in  the  form  of  that  against  the  city 

dictments  against  a  parish,  a  hun-  of  London,  yet  if.  in  point  of  fact,  it 

dred,  or  a  county,  for  not  repairing  were  the  acknowledged  practice  to 

bridges  highways,  etc.,  which  might  bring  informations  in  that  form,  the 

either  be   against  some   particular  apparent  repugnancy  does  not  seem 

persons  by  name  and  other  inhabit-  a  good  legal  objection  to  thenL"    2 

ants,  or  agamst  the  inhabitants  gen-  Kyd  on  Corp.  487-489. 
erally  without  naming  any  one  in 
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tion  itself  would  seem  to  admit  the  existence  of  the  corpora* 
tion.^ 

The  question  whether  or  not  the  corporation  should  be  made 
a  partj^  by  its  corporate  name  is  not  of  vital  importance,  pro- 
vided the  governing  members  of  the  corporation  are  brought 
before  the  court. 

§  1184.  Where  the  very  existence  of  a  private  corporation 
is  challenged,  the  better  practice  is  to  file  the  information 
against  the  individuals  who  are  charged  with  unlawfully  act- 
ing as  a  corporation.  It  is  not  good  practice,  and  has  been 
held  to  be  error,  to  file  the  information  against  the  d^  facto 
corporation  by  its  corporate  name,  for  by  so  doing  the  exist- 
ence of  the  corporation  is  at  the  same  time  conceded  and  chal- 
lenged.^ 

§1185.  Misjoinder  of  parties. — Persons  claiming  different 
oflBces  cannot  unite  in  one  complaint  to  determine  the  title  of 
both  oiBces  in  one  proceeding  without  special  statutory  author- 
ity ;  for  instance,  the  wardens  and  vestrymen  of  a  church  can- 
not unite  to  test  the  right  of  parties  who  are  charged  with 
usurping  the  oflB.ces,  any  more  than  the  right  to  the  oflices  of 
sheriff  and  treasurer  of  a  county  could  be  tested  in  one  suit; 
the  parties  may  derive  their  title  from  the  same  election  and 
the  questions  in  dispute  may  be  the  same,  but  this  is  immate- 
rial and  the  misjoinder  is  fatal.* 

1  State  V.  Board  of  Com'rs  (1888),  50  hypothesis  that  there  is  no  oorpora- 

N.  J.  L.  457, 14  AtL  R  560;  People  v.  tion,  in  law,  by  the  name  of  school 

Bristol  &  Rensselaerville  Turnpike  district  No.  9,  it  would  have  been  ini- 

Ca  (1840),  23  Wend-  221 ;  State  v.  Vil-  iwssible  to  make  the  corporation  a 

lage  of  Bradford,  32  Vt  50.  party.    The  only  persons,  if  that  hy- 

^  People  V.  Rensselaer,  etc.  Ry.  Ox  pothesis  be  true,  to  be  brought  before 
(1836),  15  Wend.  113;  People  v.  Rich-  the  court,  are  those  assuming  to  act 
ardson  (1825),  4  Cow.  97.  note,  p.  109;  in  the  capacity  of  directors  of  such 
Com.  V.  Central  Pasa  Ry.  Ca  (1866),  district.  The  persons  assuming  to  act 
62  Pa.  St.  506;  People  v.  Cincinnati  as  directors  of  the  district  were  there- 
Gas  Light  &  (I)oke  Ca  (1868),  18  Ohio  fore  the  only  parties  that  need  be 
St  262;  People  v.  Stanford  (1888),  before  the  court  to  test  the  validity 
77  CaL  860, 19  Pac.  R  693;  Draining  of  the  organization  of  the  district." 
Ca  V.  State,  43  Ind.  236;  Ang.  &  Citing  People  v.  Draper  (1857),  15 
AmeSjCbrp..  §  756;  Le  Roy  v.  (Dusacke,  N.  Y.  532;  People  v.  Carpenter  (1861)^ 
2  Rolle  R  113,  40  Alb.  Law  Jour.  10.  24  id.  86;  People  v.  Board  of  Educa- 
In  Chesshire  et  aL  v.  People  ex  rel  tion  (1882),  101  IlL  808. 
Harper  (1886),  116  IlL  493,  6  N.  R  R.  « People  v.  De  MiU  et  aL  (1867),  15 
486,  the  oourt  said:  "Inasmuch  as  Mich.  164b 
the  information  proceeds  upon  the 
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§  1186.  Trial  by  jury, —  There  is  some  difference  of  opinion 
as  to  whether  issues  of  fact  in  proceedings  by  information  were 
triable  by  jury  at  common  law.  It  would  seem  that  under  the 
English  practice  issues  of  fact  in  trying  a  title  to  an  oflSce  were 
determined  by  a  jury,^ 

1  In  5  Baa  Abr.,  on  page  188,  it  is  In  Buckman  v.  State  (1894),  84  Fla. 
said:  *^  As  an  information  of  this  kind  48,  15  S.  R.  697,  the  authorities  are 
{qiio  vxiiTanto)  is  now  considered  reviewed  as  follows:  "Several  Eng- 
rather  as  a  civil  proceeding,  a  new  lish  cases  are  referred  to,  in  which 
trial  may  be  granted  as  well  where  the  court  thought  proper  to  send  the 
there  has  been  a  verdict  in  favor  of  question  to  a  jury,  or  leave  the  par- 
the  defendant  as  where  it  has  been  ties  to  bring  the  matter  more  sol- 
given  in  favor  of  the  crown."  Again,  emnly  before  the  court  on  demurrer, 
on  page  187:  ^*  Where  the  defendant  In  a  great  many  of  the  American 
sets  forth  a  bad  title  to  the  office,  courts, —  and,  we  think,  a  dear  ma- 
and  confesses  the  user,  that  amounts  jority  of  them, —  parties  have  a  right 
to  a  confession  of  the  usurpation;  to  have  the  jury  pass  upon  purely 
and  if  an  immaterial  issue  is  joined,  questions  of  fact  in  such  proceedings, 
and  a  verdict  found  on  which  the  We  refer  to  some  of  them:  People  v. 
court  cannot  give  judgment,  yet  they  Albany  &  S.  R,  Ca  (1874),  57  N.  Y. 
will  not  grant  a  repleader,  but  will  161;  People  v.  Doesburg  (1867),  16 
give  judgment  on  the  plea."  In  the  Mich.  133;  Harbaugh  v.  Cicott  (1876), 
following  English  decisions,  in  such  33  Mich.  241 ;  State  v.  Norton  (1879), 
cases,  trials  by  jury  on  the  issues  of  46  Wis.  332,  IN.  W.  R.  22;  State  v. 
fact  were  had,  viz.:  Bex  v.  Bennett  Burnett  (1841),  2  Ala.  140;  Lee  v.  State 
(1722),  1  Strange,  101;  Rex  v.  Bell  (1873),  49  Ala.  43;  Com.  v.  Woelper 
(1785),  2  Strange,  995;  Nevill  v.  Payne  (1817),  8  Serg.  &  R.  29;  Com.  v.  Smith 
(1593),  1  Croke,  804;  Rex  v.  Francis  (1863),  45  Pa.  St  59;  State  v.  Funck 
(1788),  2  Term  R.  484;  Rex  v.  Phil-  (1864),  17  Iowa,  365;  State  v.  Norwalk, 
lips  (1757),  1  Burr.  292;  Rex  v.  Car-  etc.  Turnpike  Ca  (1834),  10  Conn.  157. 
penter,  2  Show.  47;  Rex  v.  Maiden  In  People  v.  Cicott  (1867),  15  Mich.  326, 
(1767),  4  Burr.  2135;  Rex  v.  Bridge  a  question  arose  in  the  supreme  court 
(1750).  1  W.  BL  46b  In  Rex  v.  Ben-  on  issues  of  fact  made  there,  as  to  the 
nett  all  the  judges  of  England  were  county  to  which  they  should  be  sent 
equally  divided  —  the  division  being  for  trial  by  jury ;  and  it  was  held  that 
equal  in  each  court  —  over  the  ques-  in  such  cases/  the  statute  being  silent 
tion  whether  a  new  trial  could  be  as  to  the  place  of  trial  of  issues  of 
granted  after  a  verdict  in  favor  of  fact  involved  therein,  the  supreme 
the  defendant  in  such  proceeding,  court  will  not  send  any  such  case  for 
The  view  that  the  suit  was  criminal  trial  to  a  court  other  than  that  where 
then  widely  prevailed,  but  this  point  the  election  took  place,  without  the 
was  finally  settled  in  favor  of  the  same  showing  as  would  authorize  a 
view  above  announced  —  that  the  ac-  change  of  venue.'  The  supreme 
tion,  though  criminal  in  form,  was  re-  court  of  Wisconsin,  in  the  case  of 
garded  as  a  civil  suit  for  the  purpose  State  v.  Messmore  (1861),  14  Wis.  115^ 
of  trying  the  right  to  the  franchise,  ordered  a  trial  by  jury  in  that  court 
It  seems  also  that  a  bill  of  excep-  on  issues  of  fact  raised  in  such  a  pro- 
tions  was  allowed  in  such  proceed-  ceeding,  on  the  ground  that  it  was  a 
ings.    Bac.  Abr.,  supra,  cause  of  public  interest  and  impor- 


§  1187.]                                        ^UO   WARRANTO.  1297 

§  1187.  Burden  of  proof. —  In  proceedings  against  a  party 

claiming  to  hold  an  office,  the  burden  of  proof  is  upon  the  re- 
spondent to  show  a  good  title  to  the  office,  and,  if  he  fails,  judg- 
ment of  ouster  vrill  be  given.^ 

tance,aiid  should  be  then  determined,  in  the  nature  of  quo  warranto^  it  was 

That  court,  as  we  understand  it,  ex-  expressly  provided  by  an  act  of  par- 

ercises  its  own  discretion  whether  liament  (3  Gea  II.,  ch.  25),  that  a  jury 

trials  by  jury  shall  be  had  there  on  shall  be  struck  before  a  proper  of- 

issues  of  fact  in  such  proceedings,  ficer  on  demand  of  the  king  or  tlie 

or  be  sent  to  a  trial  court  for  such  respondent; '  and  it  is  argued  from 

purpose.    In  King  v.  Amery  (1786),  1  this  fact  that  no  such  right  existed  at 

Term  R.  863,  it  was  held  that  upon  an  the  common  law,  as  the  statute  would 

application  for  a  trial  at  bar  the  have  been  useless  if  it  did.   We  have 

court  will,  in  every  case,  exercise  its  not  been  able  to  find  the  statute  of 

own    discretion   upon  the  peculiar  Geo.  IL  referred  to  in  the  opinion, 

<;ircumstances  of  the  case,  and  where  and  cannot  say  whether  or  not  it  was 

a  fair  trial  cannot  be  had  in  the  declaratory  of  the  common  law  on 

county  where  the  matter  arises  the  the  subject;  but,  from  the  date  given, 

trial  will  be  awarded  in  the  next  it  would  be  old  enough  to  become 

English  county  where   the    king's  law  here,  by  virtue  of  the  act  of  1829 

writ  of  venue  runs.  The  case  of  State  adopting  the  common  law  and  Eng- 

V.  Foster  (1884),  82  Kan.  14,  8  Pac.  lish  statutes  in  force  prior  to  and 

R  534,  presents  a  complete  trial  by  down  to  1776." 

jury  on  issues  of  fact  before  the  su-  i  State  v.  Lashier  (1899),  71  Conn, 

preme  court  in  an  information  in  the  540,  42  Atl.  R.  636;  State  v.  Charfield 

nature  of  quo  warranto.    The  right  (1898),  71  Conn.  104,  40  AtL  R  922; 

of  trial  by  jury  on  such  issues  was  People  v.  Thaoher  (1874),  55  N.  Y. 

demanded    and    accorded    by   the  525;  People  v.  Pease  (I860),  30  Barb, 

court,  though  it  is  stated  to  have  588. 

been  done  ex  gratia.  Vide  Paine,  The  common-law  practice  on  the 
Elect.,  §903,  where  it  is  stated:  'The  trial  is  set  forth  as  follows  in  a 
weight  of  authority  is  in  favor  of  learned  note  in  4  Cowen,  already  jre- 
the  proposition  that  at  the  common  f erred  to:  "The  practice  and  rules 
law  an  information  in  the  natiire  of  relative  to  these  are  generally  the 
A  quo  warranto  was  triable  by  jury.'  same  as  in  ordinary  cases.  What  is 
Reynolds  v.  State  (1878X  61  Ind.  392;  peculiar  as  to  evidence  arises  mostly 
Wood,  Mand.,  p.  234;  High,  Extr.  out  of  the  law  touching  the  old  Brit- 
Kern.,  §§  740, 741.  There  are  some  au-  ish  corporations  and  has  little  appli- 
thorities  to  the  contrary.  State  v.  cation  here.  Buller,  in  his  Treatise 
Vail  (1873),  53  Ma  97;  State  v.  Lupton  of  Nisi  Prius.  211,  212,  213,  has  col- 
(1877),  64  Mo.  415;  State  v.  Johnson  lected  a  few  cases  of  this  kind,  only 
(1870),  26  Ark.  281.  In  the  first  and  three  of  which  (4  Ca  78:  Comb.  316, 
last  of  the  cases  just  mentioned,  ap-  and  1  Salk.  168)  properly  come  under 
plications  for  jury  trials  on  issues  of  the  head  of  evidence.  The  others 
fact  were  made  in  the  supreme  courts  more  properly  belong  to  a  treatise 
and  refused.  In  the  last  case  men-  on  corporations.  Other  cases  of  evi- 
tioned  the  proceeding  was  by  quo  dence,  peculiar  to  this  proceeding, 
warranto.  In  this  case  it  is  said  that  are  Rex  v.  Hebden,  2  Str.  1109,  and 
'In  the  proceeding  by  information  see  Andr.  389;  Rex  v.  Grimes,  5  Burr. 
82 
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§  1188.  Judgment. —  On  a  judgment  of  ouster  against  a  cor- 
poration, the  old  rule  was  that  the  lands  reverted  to  the  grantor 
and  his  heirs,  and  the  personal  property  escheated  to  the  state; 
but  that  rule  is  greatly  modified  in  different  states  by  practice 
and  statutory  provision,  so  that  the  general  rule  now  is,  that 
the  assets  of  the  corporation  are  administered  first  for  the  bene- 
fit of  the  creditors,  and  then  the  balance  distributed  among  the 
stockholders,  the  only  punishment  being  the  loss  of  the  fran- 
chise.^ 

§  1189.  In  qico  warranto  proceedings  against  a  corporation 
charged  with  combining  with  other  companies  to  control  prices^ 
the  court  may  either  declare  a  forfeiture  of  the  corporate  fran- 
chise, or  merely  oust  the  corporation  of  the  right  to  continue- 
the  illegal  acts  charged  and  proven.* 

§  1190.  When  the  decision  is  against  an  officer  or  individual^ 
the  judgment  was  ouster,  there  being  no  franchise  to  seize; 

2598,  2601;  Rex  v.  Spearing,  1  T.  R.  &  A.  130.     The  court  will  order  a 

4,  n.,  Cowp.  503,  507;  Rex  v.  Mein,  8  change  of  venue  on  the  ground  of 

T.  R  596,  4  T.  R.  480;  Rex  v.  Robins,  local  prejudice.    Rex  v.  Emery,  1  T. 

2  Str.  1069,  Ck)wp.  502,  Doug.  874.  R.  863,  etc.;  8  Wood.  Lect  341.    And 

'*  There  is  now  no  doubt  that  a  new  the  court  may,  in  its  discretion,  order 

trial  may  be  granted,  be  the  verdict  a  trial  at  bar.    The  Ejng  v.  Emery,  1 

for  the  people  or  defendant.    2  Kyd  T.  R  86a" 

on  Corpu  445.    And  vide  Rex  v.  Ben-  ^  **  When  a  corporation  is  dissolved,, 

net,  1  Str.  101 ;  Rex  v.  Corporation  of  the  king  may  either  restore  it  or  may 

Breckmock,  8  Mod.  201 ;  Rex  v.  Fran-  incorporate  another  set  of  men  in  th& 

cis,  2  T.  R  484;  8  Wood.  Lect  855.  same  place. 

But  a  new  trial  will  not  be  granted  '*The  effect  of  the  dissolution  of  a 

for  misdirection,  where  it  appears  corporation  is,  that  all  its  lands  re- 

that  the  terms  of  office,  in  the  de-  vert  to  the  donor;  its  privileges  and 

fendant.  respecting  which  the  infor-  franchises  are  extinguished;  and  the 

mation  was  filed,  has  expired,  and  a  members  can  neither  recover  debts 

new  annual  election  of  officers  made,  which  were  due  to  the  corporation^ 

State  V.  Tudor,  5  Day's  Cas.  in  Error,  nor  be  charged  with  debts  contracted 

829.  Where  the  issue  is  on  the  legality  by  it,  in  their   natural   capacities, 

of  the  election,  evidence  may  be  given  What  becomes  of  the  personal  estate 

of  conversations   and   transactions  is,  perhaps,  not  decided;  but  probably 

previous  to  the  election,  if  they  were  it  vests  in  the  crown, 

connected  with,  and  might  have  an  "  The   consequence  of  a  charter 

influence  on  it,  though  no  previous  of  restitution  is  that  the  corporation 

notice  thereof  has  been  given.  Com.  becomes  entitled  to  its  former  rights 

V.  Wei  per,  8  Serg.  &  Rawle,  29.    The  and  franchises,  and  subject  to  all  its 

place  where  the  process  should  be  former  obligation&"  2  Kyd  on  Ck>rpw 

returned  and  trial  held.   See  Com.  v.  516b 

Smead,  11  Mass.  74.  Motion  for  a  new  ^  State  v.  Portland  Natural  (3as  & 

trial  for  variance  between  pleading  Oil  Ca  (1899),  153  Ind.  488,  58  N.  R  R 

and  proof,  etc.  Rex  v.  Rowland,  8  B,  1089. 
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when  against  a  corporation  by  its  corporate  name,  the  judg- 
ment was  ouster  and  seizure;^  but  there  may  be  judgment  of 
ouster  of  a  particular  franchise  or  power  usurped,  and  not  of 
the  whole  charter.^ 

§  1191.  When  a  franchise  is  exclusive,  the  judgment  may 
oust  the  parties  of  the  exclusive  character  of  their  rights  with- 
out forfeiting  the  entire  franchise.' 

§  1192.  If  the  effect  of  the  verdict  or  the  judgment  of  the 
court  on  certain  issues  submitted  is  decisive  of  the  rights  of 
the  parties,  failure  to  formally  find  as  to  the  other  issues  will 
be  immaterial ;  entry  of  the  judgment  will  amount  to  a  find- 
ing on  the  other  issues.  It  is  a  duty  of  the  party  desiring  a 
formal  finding  by  the  court  of  issues  not  submitted  to  the  jury 
to  ask  for  it,  or  in  some  way  object  to  the  entry  of  judgment 
without  it;  if  he  fails  to  do  this  he  cannot  urge  on  appeal  that 
no  formal  finding  was  announced  by  the  court  before  the  judg- 
ment.^ 

§  1193.  Effect  of  appeal. —  Even  though  it  is  provided  by 
statute  that  from  judgments  in  quo  warranto  proceedings  ap- 
peals and  writs  of  error  may  be  taken  and  prosecuted  in  the 

1 3  Kent^s  Com.  81  a  Penrngge,  the  king's  attorney,  for 

3  People  T.  Renssaelaer,  etc.  R  Ca  prosecuting  a  qao  warranto  against 

(1836),  15  Wend.  118;  People  v.  Dash-  the  abbot  of  Fischamp  for  franchises 

away  Ass'n  (1890),  84  CaL  114,  24  Paa  within  the  manor  of  Steyning,  sine 

R  277.  prcecepto,  was  committed  to  gaol' 

s  Com.  V.  Sturtevant  et  aL  (1897),  "  On  disclaimer  by  the  defendant 

182  Pa.  St  828,  37  Atl.  R  916.  the    attorney-general    prays,    'that 

"  The  judgment  seems  to  be  the    whereas  the  said ,  by  his 

same,  and  subject  to  the  same  varie-  plea,  has  disavowed  and  disclaimed 

ties,  as  on  the  writ  of  quo  warranto,  all  and  singular  the  liberties,  etc., 

"If  it  be  given  in  favor  of  the  de-  above  specified,  judgment  may.  be 
fendant,  the  entry  is  in  this  form:  given  for  the  king,  and  that  the 
'  it  is  considered  that  the  liberties,  said  • ,  with  the  said  li her- 
eto., be  allowed  to  the  said ; '  ties  and  franchises,  or  any  of  them, 

or  thus:  'the  said may  use,  may  no  way  intermeddle,  but  may 

have  and  enjoy  all  the   said,  eta,  hereafter   be   altogether    excluded 

and  that  the  said as  to  the  from  the  same;'  and  judgment  is 

said  premises  may  be  dismissed  from  accordingly  given  in  that  form, 

this  court,  saving  always  the  right  "With  respect  to  the  form  of  the 

of  the  said  lord  the  king,  if  hereafter,  judgment  for  the  king,  when  it  is 

etc.'  given  on  the  defendant's  pleading, 

"'This  alavo  jure  for  the  king,'  there  has  been  much  difficulty  and 

says  Lord  Ck>ke,  'serveth  for  any  dispute."    2  Kyd,  Corp.  406. 

other  title  than  that  which  was  ad-  ^  People  v.  Cooper  (1891),  189  IlL 

judged,  and  therefore  William  de  461,  29  N.  £.  R  872. 
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same  manner  and  upon  the  same  terms  and  with  like  effect  as 
in  other  civil  cases,  a  judgment  of  ouster,  so  far  as  it  declares 
the  status  of  the  corporation,  goes  into  effect  as  soon  as  ren* 
dered,  subject  merely  to  possible  reversal  on  appeal  And 
where  it  is  provided  by  statute  that  corporations  whose  pow- 
ers have  expired  by  limitation  or  otherwise  shall  continue  their 
corporate  capacity  for  a  period  of  two  years  for  the  purpose 
of  collecting  debts  due,  and  selling  and  conveying  its  property 
and  effects,  the  corporation  itself  becomes  a  trustee  from  the 
date  of  the  judgment  in  the  qibo  warrcmto  proceedings,  and  the 
stockholders  and  creditors  become  at  once  the  beneficiaries  of 
said  trost.^ 

§  1194.  Removal  to  federal  court.—  Where  the  ancient  rem- 
edy by  quo  warrcmto  has  been  relieved  of  its  criminal  character 
by  statute  so  as  to  become  a  civil  action  for  the  enforcement 
of  a  civil  right,  the  cause  is  subject  to  removal  from  the  state 
courts  to  federal  courts.  A  proceeding  against  a  corporation 
which  is  consolidated  with  a  corporation  organized  under  a  law 
of  the  United  States  is  a  suit  arising  under  the  laws  of  the 
United  States  within  the  purview  of  the  removal  act.' 

lOlmsiead  ▼.  Distming  &  Cattle       'Ames  v.  Kansas  (1888),  111  U.  a 
Feeding  Ckx  (1805),  78  Fed.  B.  44  449. 
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§1195.  Against  combinations  —  General  propositions. — 

In  a  criminal  prosecution,  except  where  otherwise  provided  by 
statute,  proof  of  the  conspiracy  is  sufficient,  and  it  is  unneces- 
sary to  either  charge  in  the  indictment  or  prove  on  the  trial 
that  any  act  was  done  in  furtherance  of  the  conspiracy.^  But 
on  the  civil  side  the  mere  existence  of  a  combination  or  a  con- 
spiracy is  insufficient  to  sustain  an  action  at  law.^  In  fact  the 
cases  have  gone  so  far  as  to  hold  that  the  existence  of  the  com- 
bination or  the  conspiracy  is  quite  immaterial,  the  right  of 
recovery  being  based  solely  upon  the  following  elements: " 

^  See  §  57.  ment  only,  in  the  pleading  and  evi- 

2  See  §  867.  dence,  under  which  one  or  all  of  the 

'A  criminal  proceeding  by  way  of  defendants   may  be  found   guilty, 

indictment  lies  for  the  mere  act  of  Van  Horn  v.  Van  Horn  (1890),  52  N. 

conspiring;  but  a  civil  action  is  not  J.  Law,  284,  20  AtL  R.  485;  Hindi- 

maintainable    unless    plaintiff   has  man  v.  Richie  (1849X  Brightley,  N.  P. 

been   aggrieved,  or   has   sustained  148;  Herron  v.  Hughes  (1864),  25  CaL 

actual  legal  damage  by  some  overt  555;  Doremus  v.  Hennesey  (1895),  62 

act  done  in  pursuance  of  the  con*  IlL   App.  891;  Kimball  v.  Harman 

spiracy.  2  Addison  on  Torts  (Wood's  et  al.  (1871),  34  Md.  407;  Robertson  v. 

ed.),  §  850.    In  a  civil  action  for  con-  Parks  (1892),  76  Md.  118,  24  AtL  R. 

spiracy,  the  gravamen  is  not  the  con-  411 ;  Stevens  v.  Rowe  (1880),  59  N.  H. 

spiracy,  but  the  malice;  the  former  578;  Bayles  v.  Vanderveer  (1895),  83 

is  matter  of  aggravation  or  induce-  N.  Y.  Supp^  1117. 
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1.  Damage  to  the  complaining  party  which  can  be  measured 
or  compensated  by  verdict. 

2.  Caused  by  unlawful  acts. 

It  is  quite  obvious  that  any  one  who  is  damaged  by  the  un- 
lawful act  of  another  is  entitled  to  recover  whether  the  act  be 
done  by  one  or  by  a  number  confederating  together;  the  party 
Injured,  may  recover  his  damages  from  the  many  confederat- 
ing together,  or  from  any  one,  two  or  more  of  the  confeder- 
ates. 

§  1196.  All  parties  to  a  combination  are  jointly  and  sever- 
ally liable  for  damages  occasioned  by  their  tortious  act.  If  the 
act  which*  occasioned  the  damages  is  unlawful,  proof  of  the 
combination  may  be  relevant  but  is  not  essential.^ 

1  **  The  modern  action  for  malicious  a  theatre  in  pursuance  of  a  malicious 
^  prosecution  has  taken  the  place  of  conspiracy  between  the  defendants, 
the  old  writ  of  conspiracy,  and  the  The  court  were  of  opinion  that  in 
action  on  the  case  grounded  thereon  point  of  law  the  conspiracy  was  ma- 
(F.  N.  B.  114  et  seqOf  out  of  which  it  terial  only  as  evidence  of  malice,  but 
seems  to  have  developed.  Whether  that  in  point  of  fact  there  was  no 
conspiracy  is  known  to  the  law  as  a  other  such  evidence,  and  therefore 
substantive  wrong,  or  in  other  words  the  jury  were  rightly  directed  that 
two  or  more  persons  can  ever  be  joint  without  proof  of  it  the  plaintiff's 
wrong-doers,  and  liable  to  an  action  case  must  fail 
as  such,  by  doing  in  execution  of  a  "It  may  be  true,  in  point  of  law, 
previous  agreement  something  it  that,  on  the  declaration  as  framed, 
would  not  have  been  unlawful  for  one  defendant  might  be  convicted 
them  to  do  without  such  agreement,  though  the  other  were  acquitted; 
is  a  question  of  mixed  history  and  but  whether,  as  a  matter  of  fact,  the 
speculation,  not  wboUy  free  from  plaintiff  could  entitle  himself  to  a 
doubt  It  seems  to  be  the  better  verdict  against  one  alone,  is  a  very 
opinion  that  the  conspiracy  or  con-  different  question.  It  is  to  be  borne 
federation  is  not  in  any  case  the  gist  in  mind  that  the  act  of  hissing  in  a 
of  the  action,  but  is  only  matter  of  public  theatre  is,  prima  fade,  a  law- 
inducement  or  evidenca  Either  the  ful  act;  and  even  if  should  be  con- 
wrongful  acts  by  wliich  the  plaintiff  ceded  that  such  an  act,  though  done 
has  suffered  were  such  as  one  person  without  concert  with  others,  if  done 
would  not  commit  alone,  say  a  riot,  from  a  malicious  motive,  might  fur- 
or they  were  wrongful  because  ma-  nish  a  ground  of  action,  yet  it  would 
licious,  and  the  malice  is  pi-oved  by  be  very  difficult  to  infer  such  a  mo- 
showing  that  they  were  done  in  exe-  tive  from  the  insulated  acts  of  one 
cution  of  a  concerted  design.  In  the  person  unconnected  with  others, 
singular  case  of  Gregory  v.  Duke  of  Whether,  on  the  facts  capable  of 
Brunswick  (1844),  6  Man.  &  Gr.  205,  proof,  such  a  case  of  malice  could 
953  (the  defendants  justified  in  a  be  made  out  against  one  of  the  de- 
plea  which  has  the  merit  of  being  fendants,  as,  apart  from  any  oombi- 
amusing),  the  action  was  in  effect  for  nation  between  the  two,  would  war- 
hissing  the  plaintiff  off  the  stage  of  rant  the  expectation  of  a  verdict 
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If,  however,  the  act  that  occasions  the  injury  be  not  unlaw- 
ful in  and  of  itself,  then  the  question  whether  or  not  the  party 
injured  can  recover  damages  sustained  on  the  ground  that  he 
has  been  made  the  object  of  oppression  by  a  combination  pre- 
sents a  question  which  has  already  been  discussed  at  length 
informer  sections;^  wherein  the  following  conclusions  were 
reached : 

1.  Damage  occasioned  by  an  act  not  in  itself  unlawful,  done 
by  a  combination  in  the  legitimate  prosecution  of  its  own  law- 
ful business,  and  with  no  intent  to  injure  the  party  damaged, 
does  not  give  rise  to  a  cause  of  action.^ 

2.  Damage  occasioned  by  an  act  not  in  itself  unlawful,  done 
by  a  combination  in  the  legitimate  prosecution  of  its  own  law- 
ful business,  but  also  with  the  intent  to  injure  the  party  dam- 
aged, may  or  may  not  give  rise  to  a  cause  of  action;  the  test 
being  whether  or  not  the  particular  act  in  question,  even  though 
<lone  by  the  combination  in  furtherance  of  its  own  legitimate 
business,  was  also  done  as  the  result  of  a  conspiracy  to  injure 
the  party  damaged." 

3.  Damage  occasioned  by  an  act  not  in  itself  unlawful,  done 
by  a  combination  for  the  sole  purpose  of  inflicting  injury  upon 
the  party  damaged,  gives  rise  to  a  cause  of  action.* 

against  the  one  alone,  was  for  the  verdict  for  the  plaintiff.  Per  Colt- 
consideration  of  the  plaintiff's  coun-  man,  J.,  6  Man.  &  Gr.,  at  p.  959. 
eel;  and,  when  he  thought  proper  to  "Soon  after  this  case  was  dealt 
rest  his  case  wholly  on  proof  of  con-  with  by  the  court  of  common  pleas 
spiracy,  we  think  the  judge  was  weU  in  England,  the  supreme  court  of 
warranted  in  treating  the  case  as  one  New  York  laid  it  down  (not  without 
in  which,  unless  the  conspiracy  were  examination  of  the  earlier  authori- 
established,  there  was  no  ground  for  ties)  that  conspiracy  is  not  in  itself 
saying  that  the  plaintiff  was  entitled  a  cause  of  action.  Hutchins  y.  Hutch- 
to  a  verdict;  and  it  would  have  been  ins  (1845),  7  Hill,  104,  and  Bigelow, 
unfair  towards  the  defendants  to  L.  C.  207.  See  Mr.  Bigelow's  note 
submit  it  to  the  jury  as  a  case  against  thereon.  The  question  does  not  ap- 
one  of  the  defendants  to  the  exclu-  pear  likely  to  become  a  practical  one 
sion  of  the  other,  when  the  attention  again  in  this  country,  unless  it  should 
of  their  counsel  had  never  been  called  be  raised  by  some  adventurous  plaint- 
to  that  view  of  the  case,  nor  had^  Any  iff  in  person,  with  the  usual  result  of 
opportunity  (been?)  given  them  to  such  adventures."  Pollock's  Law  of 
advert  to  or  to  answer  it  The  case  Torts  (1887),  267-270. 
proved  was,  in  fact,  a  case  of  con-  ^  See  §§  469-48L 
spiracy,  or  it  was  no  case  at  all  on  ^  gee  §  477. 
which  the  jury  could  properly  find  a  •  See  jSg  478, 479» 

>  «See§480. 
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§  1197.  Against  a  combination  for  refasing  to  sell.— It 

has  been<held  that  no  action  to  recover  damages  will  lie  against 
any  party  or  parties  to  a  combination  for  refusing  to  sell  ta 
another.^  The  steps  by  which  this  conclusion  is  reached  are  a£^ 
follows : 

1.  It  is  an  essential  part  of  every  man's  civil  rights  that  he 
be  left  at  liberty  to  decline  business  relations  with  any  person 
whomsoever,  and  with  the  motives  of  his  action  no  one  has  any 
legal  concern.^ 

2.  Whatever  one  man  has  the  legal  right  to  do,  another  can- 
not complain  of.' 

3.  It  being  lawful  for  one  person  to  decline  to  have  business 
relations  with  another,  any  number  of  persons  can  enter  inta 
an  agreement  to  refuse  to  have  business  relations  with  any  one 
or  more  persons.* 

If  this  be  true,  then  a  combination  which  absolutely  controls 
any  given  industry  may  arbitrarily  refuse  to  supply  any  par- 
ticular trader  or  dealer,  who  is  dependent  upon  the  industry 
for  his  raw  material  or  stock,  thereby  ruining  him. 

§  1198.  It  may  be  conceded  that,  in  the  legitimate  prosecu- 
tion of  their  own  business,  parties  to  a  combination  may  do 
many  things  which  will  injuriously  aflfect  others;  but  a  very 
different  case  is  presented  the  moment  the  power  of  the  com- 
bination is  exercised  to  oppress  others.  It  is  one  thing  to  ad- 
vance prices  for  the  purpose  of  profit;  it  is  quite  another  thing 
to  advance  prices  for  the  purpose  of  oppression. 

It  by  no  means  follows,  as  a  general  proposition,  that  because 
one  man  may  capriciously  or  maliciously  decline  to  sell  to  an- 
other, therefore  all  parties  controlling  a  given  product,  busi- 
ness or  industry  may  combine  and  arbitrarily  refuse  to  sell. 
Undoubtedly  they  may  combine  and  decline  to  sell,  providing 
they  act  simply  for  their  own  protection  and  for  the  legitimate 
advancement  of  their  own  interests.  If,  however,  they  com- 
bine and  act  for  the  sole  purpose  of  ruining,  oppressing  or  in- 
juring the  complaining  party,  then  the  combination  amounts 
to  a  civil  conspiracy,  and  the  party  injured  should  have  his. 

1  Brewster   v.   MiUer  Sons  et  aL    v.  Tillson  (1883),  75  Me.  225,  46  Am.  R. 
(1897),  101  Ky.  368,  41  a  W.  R.  301.        373;  Payne  v.  Railroad  CJa  (1884),  la 

2  Cooley  on  Torts,  p.  27a  Lea,  507,  49  Am.  R  666. 

'  Cooley  on  Torts,  p.  688;  Hey  ward       *  Brewster  v.  Miller,  euprcu 
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remedy  in  an  action  on  the  case  to  recover  the  damages  sus- 
tained. 

These  questions  have  already  been  discussed  quite  f  uUy,^  and  it 
is  not  necessary  to  restate  here  the  conclusions  already  reached. 

§  1199.  Parties  interested  in  a  particular  trade,  industry  or 
business  may  associate  for  the  advancement  of  their  interests, 
and  they  may  provide  for  the  keeping  of  a  list  of  delinquent 
debtors,  and  may  adopt  a  by-law  providing  that  any  member 
of  the  association  who  shall  sell  to  a  party  while  he  is  indebted 
to  any  other  member  of  the  association  shall  be  fined  for  so 
doing;  and  no  action  at  law  will  lie  in  favor  of  a  party  with 
whom  the  members  of  the  association  decline  to  have  business 
relations,  so  long  as  he  remains  indebted  to  any  member.'  The 
fact  that  such  an  association  may  have  been  formed  to  control 
prices,  and  may  possibly  be  an  illegal  combination,  gives  the 
complaining  party  no  right  of  action.* 

1  See  ^  408-481,  and  also  the  sec-  lion  for  damages  because  of  their 

tions  following,  which  discuss  the  refusal  to  sell  to  him.  As  we  have  said, 

cases  of  Allen  v.  Flood  and  Huttley  this  action  asserts  a  claim  for  dam- 

V.  Simmons  et  al.  ages  because  they  would  not  enter 

3  Brewster  v.  Miller  et  aL  (1897)i  101  into  a  business  transaction  with  him. 

Ky.  808,  41  a  W.  R  801.  The  only  question  which  we  have  ta 

3  In  this  connection  the  supreme  consider  in  this  case  is  as  to  whether 

court  of  Kentucky,  in  the  case  last  the  plaintiff  is  entitled  to  maintain 

cited,  said:  "It  is  hardly  necessary  this  action  for  such  refusal.    Some 

to  observe  that  this  is  not  an  indict-  of  the  purposes  of  the  association,  as 

ment  against  the  members  of  the  expressed  in  its  articles,  could  be  in 

Funeral  Directors'  Association   for  violation  of  this  chapter  of  the  Ken- 

the  violation  of  section  8915,  nor  is  tucky  statute,  yet  other  articles  of 

it  an  action  to  enforce  any  contract  the  association  might  not  be  in  vio- 

or  agreement  made  in  violation  of  lation  of  it,  and  the  purposes,  as  ex- 

that  section,  or  the  chapter  of  which  pressed  in  them,  be  entirely  proper 

it  is  a  part    This  association  may  be  and  legaL    The  part  of  the  articles 

guilty  (which  we  do  not  decide,  as  which  we  feel  is  pertinent  to  the  con- 

the  question  does  not  arise  here)  of  sideration  of  the  question  involved  in 

the  violation  of  this  chapter  of  the  this  case  is  that  which  declares  that  no 

Kentucky    statutes,   and    yet    the  member  of  the  association  shall  wait 

plaintiff  would  not  have  a  cause  of  upon  any  person  who  is  indebted  to 

action  against  the  members  thereof,  any  other  member  of  the  association 

Although  the  association  might  con-  until  such  indebtedness  is  settled, 

trol  and  fix  the  price  of  property,  except  it  may  be  for  the  burial  of  the 

merchandise,  etc.,  and  in  so  doing  be  person  so  indebted,  and  that,  where 

guilty  of  a  violation  of  the  statute,  a  member  violates  such  provision  of 

3'et,  if  they  refused  to  sell  such  mer-  the  laws  of  the  association,  he  is  ta 

chandise  or  property,  it  does  not  fol-  be  fined  a  given  amount    We  tliink 

low  that  one  could  maintain  an  ao-  Mr.  Addison  lays  down  the  correct 
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§  1200.  It  is  undoubtedly  true  that  any  man  or  body  of  men 
may  decline  to  give  credit  in  the  ISrst  instance  or  to  extend 
<5redit  to  parties  indebted  to  them.  For  the  better  protection 
of  their  own  interests  they  may  combine  and  agree  that  they 
will  not  sell  to  or  serve  any  one  who  is  indebted  to  any  mem- 
ber of  the  combination.  If,  however,  the  object  of  the  combi- 
nation is  not  to  legitimately  advance  their  own  interest,  but  is 
to  injure  and  oppress,  then  an  action  will  lie,  even  though  the 
particular  acts  complained  of  might  have  been  legally  done  by 
an  individual.  For  instance,  in  passing  upon  the  character  of 
-an  association  of  brewers,  the  object  of  which  was  to  protect 
themselves  from  dishonest  debtors,  the  supreme  court  of  Ken- 
tuck  v,  in  a  case  wherein  it  was  contended  that  the  association 
was  trying  to  compel  the  payment  of  money  not  due  by  duress, 
«aid  that,  if  the  plaintiff  "  was  not  indebted  to  the  defendant, 
then  the  defendants  were  guilty  of  an  unlawful  act  in  trying 
to  make  him  pay  something  he  did  not  owe,  by  refusing  to  sell 
him  beer."  Again,  in  another  case  already  referred  to,*  the 
same  court  said,  if  a  conspiracy  existed  in  this  case  ^'  to  have 
compelled  the  party,  by  duress,  to  pay  a  sum  which  he  did  not 
owe,  and  under. such  force  be  had  paid  it,  unquestionably  an 
action  could  have  been  maintained  to  recover  the  sum  so  paid. 
Had  the  conspiracy  succeeded  in  either  case,  then  the  dam- 
age sustained  would  have  been  the  amount  which  had  been 
wrongfully  taken  from  him.  The  action  would  be  to  recover 
money  tortiously  obtained." 

§  1201.  It  is  clear  that  a  combination  cannot  always  do  what- 
ever one  man  may  legally  do,  if  it  is  true,  as  above  laid  down 
by  the  supreme  court  of  Kentucky,  that  the  members  of  an  as- 

rule  in  his  work  on  Torts,  when  he  ions  which  produced  'actual  legal 

Bays,  in  vol  2,  §  850:   'A  criminal  damage'  to  the  plaintiff,  he  could 

proceeding,  hy  way  of  indictment,  not  maintain  his  action.    It  would 

lies  for  the  mere  act  of  conspiring;  be  a  question  with  which  the  state 

hut  a  civil  action  is  not  maintainable  should  deal.    We  do  not  think  the 

unless  plaintiff  has  been  aggrieved  article  of  association  which  we  have 

or  has  sustained  'actual  legal  dam-  said  was  pertinent  to  this  inquiry  is 

age '  by  some  overt  act  done  in  pur-  in  violation  of  the  statute,  or  an  of- 

fiuance  of  the  conspiracy.'    So,  even  fense  at  common  law."     See  also 

if  some  of  the  articles  of  this  associa-  Schulten  v.  Bavarian  Brewing  Ca 

tion  constitute  a  trust  or  conspiracy,  (1893),  96  Ky.  234,  28  a  W.  R.  504 

still,  if  there  was  no  overt  act  done  ^  Brewster  v.  Miller,  auprcu 
in  pursuance  of  such  illegal  provis- 
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sociation  are  guilty  of  an  unlawful  act  if  they  refuse  to  sell  to 
a  party  unless  he  pays  money  that  he  does  not  owe.  An  indi- 
vidual may  refuse  to  sell  with  or  without  assigning  any  reason 
therefor,  and  he  may  refuse  to  sell  unless  the  party  pays  him 
money  that  the  party  does  not  legally  owe;  but  a  combination 
may  not  refuse  to  sell,  and  thereby  ruin  the  business  of  an  in- 
dividual, unless  the  individual  pays  money  that  he  does  not 
owe.* 

An  action  will  lie  against  parties  to  a  combination  who  re- 
fuse to  sell  meat  to  plaintiff,  and  induce  others  not  to  sell  to 
him,  thus  compelling  him  to  close  up  one  of  his  shops,  where 
it  is  charged  that  the  acts  were  done  maliciously  and  wantonly, 
and  not  to  serve  any  legitimate  interests  of  the  parties  to  the 
combination.^ 

1  In  Brewster  v.  Miller,  already  re-  the  feelings  of  those  so  bereaved  for- 

ferred,  101  Ky.  368,  41  S.  W.  R  801  bids  that  they  do  sa    However,  if 

(1897),  the  court  said:  '*If  it  be  true,  one  has  on  a  previous  occasion  re- 

as  plaintiff  alleges,  that  the  article  ceived  the  services  of  the  undertaker 

of  the  association  to  which  we  have  and  his  material,  and  has  refused  or 

called  attention  was  to  force  him  to  failed  to  pay  the  bill,  it  is  certainly 

pay  a  debt  which  he  did  not  owe,  not  unreasonable  to  refuse  to  permit 

still  no  cause  of  action  existed,  as  he  him  to  increase  his  indebtedness  or 

did  not  pay  the  money  demanded,  to  render  him  services.    To  afford 

A  party  may  engage  in  the  grocery  mutual  protection  against  such  per> 

business,  selling  the  necessaries  of  sons,  it  is  not  unlawful  for  the  un- 

life,  and  a  hungry,  starving   man  dertakers  of  the  community  to  asso- 

might  call  at  his  place  of  business,  ciate  themselves  together,  and  agree 

and  seek  to  buy  such  articles  of  food  to  refuse  to  render  a  like  service  to 

as  he  needs;  and,  while  we  would  one  who  has  refused  or  failed  to  pay 

say  it  was  inhuman  for  the  grocer-  such  expenses  in  the  past  to  some 

man  to  refuse  to  sell  him,  yet  it  member  of  the  association.    There  is 

could  not  be  said  that  his  refusal  was  no  allegation  that  Brewster  ever  ap- 

unlawf ul,  and  a  cause  of  action  could  plied  to  the  Louisville  Coffin  Com- 

not  be  maintained  against  him  for  pany  for  the  necessary  material  to 

such  refusal.    When  one  desires  to  bury  his  wife,  but  sought  to  make 

bury  his  dead,  it  may  be  an  unfeel-  them  liable,  because,  as  is  alleged,  it 

ing  act  for  an  undertaker  to  refuse  .  would  not  sell  any  of  the  articles 

to  furnish  necessary  material  and  dealt  in  by  it  to  any  funeral  director 

necessary  services  to  accomplish  it;  to  use  in  Jefferson  county  unless  he 

still  his  refusal  to  do  so  does  not  im-  should  be  a  member  of  the  '  P^uneral 

pose  any  legal  liability  upon  him.  Directors'  Association   of  the   Fall 

Undertakers  are  approached  by  those  Citiea'    There  is  no  law  which  at- 

in   great  bereavement  who   desire  tempts  to  regulate  as  to  whom  an 

their  services  to  inter  their  dead,  individual  or  corporation  shall  sell 

Under  such  circumstances  they  do  articles  of  merchandise,  such  as  cof- 

not  feel  disposed  to  demand,  in  ad-  fins,  etc." 

vance,  compensation.     Regard   for  >  Delz  v.  Winfree  et  aL  (1891),  80 
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§  1202.  Against  a  corporation  for  conspiracy. —  A  corpo- 
ration is  liable  for  torts,  such  as  malicious  prosecution,  libel, 
assault  and  battery  and  other  wrongful  acts  involving  malice, 
and  an  action  may  be  maintained  to  recover  damages  caused 
by  conspiracy.^ 

A  complaint  charging  the  defendants  with  having  formed  a 
conspiracy  to  injure  plaintiff  states  a  good  cause  of  action  where 
it  is  charged  that  by  letters  and  other  means  defendants  re- 
quested customers  of  plaintiff  not  to  purchase  from  it,  and  rep- 
resented that  plaintiff's  goods  were  of  inferior  quality,  and  that 
plaintiff  had  not  the  right  to  make  such  goods  and  sell  the  samo 
in  the  market,  and  threaten  parties  with  law  suits  and  expenses 
if  they  continued  to  patronize  plaintiff,  to  the  loss  and  damage 
of  plaintiff.^ 

§  1203.  Against  combinations  to  oppress.—  An  action  on 
the  case  lies  against  an  association  of  employees  to  recover  a 
fine  of  $500  paid  by  plaintiff  under  the  threat  that,  unless  the 
fine  is  paid,  the  association  will  cause  a  great  number  of  the 
workmen  employed  by  plaintiff  to  leave  his  service,  and  will 
prevent  him  from  obtaining  suitable  workmen  for  carrying  on 
his  business.' 

Tex.  400, 16  S..W.  R  111.  See  also  in  carrying  on  the  business  of  cut- 
Olive  etaL  v.  Van  Patten  etaL  (1804),  ting  freestone  in  Boston,  and  em- 
7  Tex.  C.  A.  630,  25  a  W.  R  428;  ployed  a  great  many  workmen,  and 
Jackson  et  alv.Stanfieldet  al.  (1894),  had  entered  into  a  contract  with 
187  Ind.  592,  86  N.  R  R  845.  Com-  builders  to  furnish  them  with  such 
pare  Bohn  Mfg.  Ca  v.  HoUis  et  aL  stone  in  large  quantities;  and  the 
(1898),  54  Minn.  228,  55  N.  W.  R  1119.  defendants,  conspiring  and  confed- 

1  Morton  v.  Metropolitan  Life  Ina  erating  together  to  oppress  and  ex- 
Ca  (1884),  34Hun,  866;  affirmed  (1886),  tort  money  from  him  and  pretend- 
103  N.  T.  645;  Reed  v.  Home  Sav.  ing  that  he  had  allowed  some  of  said 
Bank  (1881),  ISO  Masa  443;  Krulivitz  builders,  with  whom  he  had  made 
T.  Eastern  R  Ck).  (1886),  140  Masa  573,  contracts,  to  withdraw  from  his  shop 
5  N.  £.  R  500;  Western  News  CVx  v.  a  part  of  the  work  he  had  contracted 
Wilmarch  (1885),  85  Kan.  510,  6  Pac.  to  do,  and  to  pi-ocure  the  same  to  be 
R  786.  done  out  of  the  state,  caused  a  vote 

2  Buffalo  Lubricating  Oil  Co.  (Lim-  of  the  Journeymen  Freestone  Cut- 
ited)  ▼.  Standard  Oil  Ca  (1887),  106  ters'  Association,  of  Boston  to  be 
N.  Y.  669,  12  N.  E.  R  826.  passed,  to  the  effect  that  a  fine  of 

3  (I!arew  v.  Rutherford  et  aL  (1870),  $500  was  levied  upon  the  plaintiff, 
106  Mass.  1.  In  this  case  the  decla-  and  read  the  vote  to  him,  and  threat- 
ration  contained  a  count  in  tort  and  ened  him  that  unless  he  paid  the  fine 
a  count  for  money  had  and  received,  they  would,  by  the  power  of  the  as- 
*'The  count  in  tort  alleges,  in  sub-  sociation,  cause  a  great  number  of  the 
stance,  that  the  plaintiff  was  engaged  workmen  employed  by  him  to  leave 
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§  1204.  It  has  been  well  said  that  the  instances  given  in 
former  times  of  injuries  to  others,  and  remedies  therefor,  relate 

■ 

to  such  methods  of  doing  injury  as  were  then  practiced,  and 
the  kinds  of  remedy  then  existing.  But  as  new  methods  of 
doing  injury  to  others  have  been  invented  in  modern  times,  the 
«ame  principles  must  be  applied  to  them  in  order  that  peace- 
able citizens  may  be  protected  from  being  disturbed  in  the  en- 
joyment of  their  rights  and  privileges;  and  existing  forms  of 
remedy  must  be  used.  "  There  are  many  cases  where  money 
has  been  wrongfully  obtained  by  fraud,  oppression  or  taking 
undue  advantage  of  another,  without  doing  him  any  injury. 
This,  being  tortious,  would  sustain  an  action  expressly  alleging 
the  tort."  ^ 

§  1205.  The  principle  which  runs  through  these  and  all  sim- 
ilar cases  is  that  wherever  a  party,  either  under  compulsion  or 
to  protect  himself  or  his  business  from  great  loss,  inconvenience 
or  disadvantage,  pays  money  under  protest,  he  may  recover  the 
amount  so  paid.  Only  three  courses  are  open  to  the  manufact- 
urer or  the  merchant  who  needs  material  or  goods  for  the  pros- 
ecution of  his  business  and  who  cannot  obtain  that  which 
he  needs  except  by  paying  an  unreasonable  sum  therefor: 
(a)  He  must  either  pay  the  amount  demanded  and  endeavor  to 
recoup  the  sum  paid  by  advancing  his  own  price;  or  (b)  he  may 
refuse  to  pay  the  amount  demanded  and  suffer  the  loss  that  he 
will  sustain  from  the  interruption  of  his  business;  (c)  or  he 
may  pay  under  protest  and  sue  to  recover  amount  extorted. 

his  service;  that  he  refused  to  pay  it,  dial  in  Boston,  and  had  employed 

and  the  defendants  caused  twelve  of  journeymen  to  do  the  work,  and  re- 

his  workmen  to  leave  his  service  for  lied  upon  them  to  fulfill  his  contracts; 

that   reason,   at    their    instigation,  and  the  facts  stated  in  the  declara- 

They  further  threatened  him  that,  tion  were  substantially  proved.   The 

unless  he  paid  the  fine,  they  would,  plaintiff  was  not  a  member  of  the 

by  the  power  of  the  association,  pre-  association.    He  had  sent  some  of  his 

vent  him  from  obtaining  suitable  work  to  be  done  in  New  York  because 

workmen  for  carrying  on  his  busi-  he  could  not  obtain  a  sufficient  force 

ness,  and  did  so  prevent  him  till  he  to  do  it  in  Boston,  and  had  not  proper 

paid  the  fine,  and  thus  extorted  from  stock  for  the  work.    If  the  action 

him  the  sum  of  $500.  can  be  maintained,  it  is  on  the  ground 

"Trial  by  jury  was  waived,  and  that  the  defendants  have  done  the 

the  facts  found  by  the  judge  are  re-  acts  alleged,  in  violation  of  the  legal 

ported.    It  appeared  that  the  plaint-  rights  of  the  plaintiff." 
iff  had  made  a'  contract  to  furnish       i  Carew  v.  Rutherford  et  aL  (1870), 

stone  for  the  Roman  Catholic  cathe-  106  Mass.  1. 
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If  a  manufacturer  or  merchant  finds  himself  under  the  neces- 
sity of  dealing  with  a  combination  which  absolutely  controls 
both  the  production  and  the  price  of  the  goods  needed,  the  pay- 
ment of  a  price  fixed  arbitrarily  by  the  combination  without 
any  relation  to  the  cost  of  the  goods  is  a  payment  under  such 
circumstances  of  duress  or  disadvantage  as  to  entitle  the  in- 
jured party  to  recover  the  same  in  an  action  on  the  case. 

In  the  case  last  referred  to  ^  the  supreme  court  of  Massachu- 
setts said:  "We  have  no  doubt  that  a  conspiracy  against  a 
mechanic,  who  is  under  the  necessity  of  employing  workmen  in 
order  to  carry  on  his  business,  to  obtain  a  sum  of  money  from 
him,  which  he  is  under  no  legal  liability  to  pay,  by  inducing 
his  workmen  to  leave  him  and  by  deterring  others  from  enter- 
ing into  his  employment,  or  by  threatening  to  do  this,  so  that 
he  is  induced  to  pay  the  money  demanded,  under  a  reasonable 
apprehension  that  he  cannot  carry  on  his  business  without 
yielding  to  the  illegal  demand,  is  an  illegal,  if  not  a  criminal, 
conspiracy ;  that  the  acts  done  under  it  are  illegal,  and  tliat  the 
money  thus  obtained  may  be  recovered  back;  and,  if  the  par- 
ties succeed  in  injuring  his  business,  they  are  liable  to  pay  all 
the  damage  thus  done  to  him.  It  is  a  species  of  annoyance 
and  extortion  which  the  common  law  has  never  tolerated. 

"  This  principle  does  not  interfere  with  the  freedom  of  busi- 
ness, but  protects  it.  Every  man  has  a  right  to  determine 
what  branch  of  business  he  will  pursue,  and  to  make  his  own 
contracts  with  whom  he  pleases  and  on  the  best  terms  he  can. 
He  may  change  from  one  occupation  to  another,  and  pursue 
as  many  different  occupations  as  he  pleases,  and  competition 
in  business  is  lawful.  He  may  refuse  to  deal  with  any  man  or 
class  of  men.  And  it  is  no  crime  for  any  number  of  persons, 
without  an  unlawful  object  in  view,  to  associate  themselves 
together  and  agree  that  they  will  not  work  for  or  deal  with 
certain  men  or  classes  of  men,  or  work  under  a  certain  price, 
or  without  certain  conditions."  * 

"  This  freedom  of  labor  and  business  has  not  always  existed, 
"When  our  ancestors  came  here,  many  branches  of  labor  and 
business  were  hampered  by  legal  restrictions  created  by  Eng- 

1  Carew  v.  Rutherford  et  aL  (1870),    Boston   Glass  Manufactory  v.  Bin- 

106Mas&  L  ney  (1827),  4  Pick.  425;  Bowen  v. 

^CouL  y.  Hunt  (1842),  4  Met  111;    Matheson  et  aL  (1867),  14  AUen,  491)1 
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lish  statutes;  and  it  was  a  long  time  before  the  community 
fully  understood  the  importance  of  freedom  in  this  respect. 
Some  of  our  early  legislation  is  of  this  character.  One  of  the 
colonial  acts,  entitled  ^  An  act  against  oppression,'  punished  by 
fine  and  imprisonment  such  indisposed  persons  as  may  take  the 
liberty  to  oppress  and  wrong  their  neighbors  by  taking  ex- 
cessive wages  for  their  work,  or  unreasonable  prices  for  mer- 
chandise or  other  necessary  commodities  as  may  pass  from 
man  to  man.*  Another  required  artificers,  or  handicraftmen 
meet  to  labor,  to  work  by  the  day  for  their  neighbors,  in  mov- 
ing, reaping  of  corn  and  the  inning  thereof.'  Another  act 
regulated  the  price  of  bread.*  Some  of  our  town  records  show 
that,  under  the  power  to  make  by-laws,  the  towns  fixed  the 
prices  of  labor,  provisions  and  several  articles  of  merchandise, 
as  late  as  the  time  of  the  Eevolutionary  war.  But  experience 
and  increasing  intelligence  led  to  the  abolition  of  all  such  re- 
strictions and  to  the  establishment  of  freedom  for  all  branches 
of  labor  and  business;  and  all  persons  who  have  been  born 
and  educated  here,  and  are  obliged  to  begin  life  without  prop- 
erty, know  that  freedom  to  choose  their  own  occupation  and 
to  make  their  own  contracts  not  only  elevates  their  condition,, 
but  secures  to  skill  and  industry  and  economy  their  appro- 
priate advantages. 

"  Freedom  is  the  policy  of  this  country.  But  freedom  does 
not  imply  a  right  in  one  person,  either  alone  or  in  combina- 
tion with  others,  to  disturb  or  annoy  another,  either  directly 
or  indirectly,  in  his  lawful  business  or  occupation,  or  to  threaten 
him  with  annoyance  or  injury,  for  the  sake  of  compelling  him 
to  buy  his  peace;  or,  in  the  language  of  the  statute  cited 
above,  'with  intent  to  extort  money  or  any  pecuniary  ad- 
vantage whatever,  or  to  compel  him  to  do  any  act  against  his 
will.'  The  acts  alleged  and  proved  in  this  case  are  peculiarly 
offensive  to  the  free  principles  which  prevail  in  this  country; 
and  if  such  practices  could  enjoy  impunity,  they  would  tend 
to  establish  a  tyranny  of  irresponsible  persons  over  labor  and 
mechanical  business  which  would  be  extremely  injurious  to 
both." 

§  1206.  In  principle  there  is  little  difference  between  an  as- 
sociation of  workmen  who  collect  a  fine  from  an  employer 

1  Ana  Chart  172.  « Id-  2ia  » Id.  752L 
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under  threat  of  depriving  him  of  employees,  and  an  association 
of  manufacturers  who  extort  money  by  arbitrarily  advancing 
prices,  under  the  threat  of  depriving  the  party  injured  of  the 
material  or  goods  necessary  for  the  conduct  of  his  business. 
It  is  true  that  'the  latter  association  may  disguise  its  tribute  in 
the  price  charged  for  its  product,  while  an  association  of  work- 
men simply  impose  the  fine. 

If  the  combination  discriminate  in  prices,  charging  favored 
parties  less  and  obnoxious  parties  more,  the  evidence  of  extor- 
tion is  clear,  providing,  of  course,  the  several  parties  are  obliged 
to  resort  to  the  combination  for  goods. 

§  1207.  But  in  Massachusetts  it  was  held  that  an  action 
would  not  lie  against  an  association  of  shipping-masters  who 
combined  together  for  the  purpose  of  regulating  and  control- 
ling the  shipping  of  sailors,  and  who  sought  to  prevent  plaint- 
iff from  obtaining  seamen  as  shipping-master,  and  who  refused 
to  ship  any  seamen  to  him  and  to  allow  any  seamen  boarding 
at  their  houses  to  ship  with  him  at  his  shipping  offices,  and  to 
prevent  seamen  from  going  in  any  ship  for  which  he  was  act- 
ing as  shipping-master  and  agent,  and  who  publicly  notified 
the  merchants  not  to  employ  plaintiff,  and  gave  notice  that 
plaintiff  had  been  '^  laid  on  the  shelf,"  meaning  that  the  par- 
ties to  the  combinations  were  acting  against  him,  thereby  break- 
ing up  plaintiff^s  business  and  compelling  him  to  abandon  the 
sarae.^ 

§  1208.  The  decision  of  the  court  proceeded  upon  the  as- 
sumption that  there  was  no  liability  unless  the  defendants  were 
charged  with  the  commission  of  illegal  acts;  that  the  allegation 
of  conspiracy  was  superfluous.  The  court  said:  "The  first  al- 
legation as  to  what  they  did  is  very  loose  and  general,  namely, 
that,  in  pursuance  of  their  conspiracy  as  aforesaid,  they  did 
«ach  and  every  of  the  above  acts  and  things  against  the  plaint- 
iff. Then  follows  an  enumeration  of  the  acts.  (1)  '  Did  take 
their  men  out  of  ships  because  the  plaintiff's  men  were  in  the 
same.'  We  cannot  see  that  this  act  is  in  itself  unlawful.  It 
does  not  appear  that  they  were  under  any  obligation  to  keep 
their  men  on  board  the  same  ship  with  the  plaintiff's  men,  or 
violated  the  rights  of  the  plaintiff  or  of  any  other  person  in 
taking  them  out.    (2)  ^  Did  refuse  to  furnish  and  ship  men  to 

iBowen  v.  Matheson  et  al  (1807),  14  AUen,  4^. 
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him.'  Such  refusal  is  lawful  in  the  absence  of  any  legal  obli- 
gation to  furnish  and  ship  men  to  him,  and  no  such  obligation 
is  stated.  (3)  '  Did  prevent  men  from  shipping  with  him.'  This 
might  be  done  in  many  ways  which  are  lawful  and  proper, 
and  as  no  illegal  methods  are  stated  the  allegation  is  bad. 
{4)  *  Did  notify  the  public  that  they  had  laid  him  on  the  shelf.' 
In  another  part  of  the  declaration  this  is  alleged  to  mean  that 
the  defendants  '  were  acting  against  him  as  aforesaid.'  It  does 
not  appear  to  be  slanderous,  and  therefore  is  not  actionable. 

(5)  '  Did  publicly  notify  his  customers  and  friends  that  he  could 
not  ship  seamen  for  them.'  This  is  not  actionable,  because  it 
does  not  appear  that  he  had  a  right  to  ship  seamen  for  them. 

(6)  ^  Did  interfere  with  his  business  as  aforesaid ;  did  prevent 
his  getting  seamen  to  ship;  did  prevent  his  getting  employ  as 
shipping-master;  and  did  break  up  the  plaintiff  in  his  business 
and  calling  by  their  conspiracy,  acts  and  doings  as  aforesaid, 
and  compel  him  to  abandon  his  said  business.'  All  this  adds 
nothing  to  the  substantial  allegations  of  acts  done  by  the  de- 
fendants, but  is  to  be  regarded  as  alleging  the  consequences 
of  the  acts  before  alleged." 

The  court  goes  on  to  say  that  there  is  nothing  criminal  in 
the  case;  that,  though  the  effect  happened  to  be  to  destroy  the 
business  of  shipping-masters  who  were  not  members  of  the  as- 
sociation, the  result  was  only  such  as  often  follows  from  a 
course  of  proceeding  that  the  law  permits  in  the  competition 
of  business.  "New  inventions  and  new  methods  of  transact- 
ing lousiness  often  destroy  the  business  of  those  who  adhere  to 
old  methods.  Sometimes  associations  break  down  the  business 
of  individuals,  and  sometimes  an  individual  is  able  to  destroy 
the  business  of  associated  men.  It  would  be  nothing  novel  if 
the  plaintiff,  in  the  exercise  of  his  ingenuity,  should  in  his  turn 
adopt  some  improvement  that  shall  compel  the  defendants  to 
dissolve  their  connection." 

It  is  difficult  to  see  the  parallel  between  inventions  which 
effect  business  and  associations  which  use  their  power  to  op- 
press; in  fact  there  is  no  resemblance  whatsoever.  A  combi- 
nation which  is  legal  may  use  its  power  to  advance  its  own 
interests,  but  if  it  uses  its  power  to  oppress  a  party  that  is  not 
a  member  of  the  association,  a  very  different  case  is  presented 
and  onQ  which  may  give  rise  to  a  cause  of  action. 
88 
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§  1209.  Against  combinations  of  labor. —  An  action  to  re- 
cover damages  lies  against  a  labor  combination  charged  with 
procuring  piaintiflp's  employees  to  quit  work  for  the  purpose  of 
inflicting  injury  and  damage  upon  the  plaintiff  until  he  should 
yield  to  the  demands  of  the  association  and  pay  employees  in 
a  certain  locality  the  same  wages  as  are  paid  employees  in  an- 
other locality.  Such  conduct  constitutes  in  law  a  malicious 
and  illegal  interference  with  plaintiff's  business.  It  is  also  ac- 
tionable to  declare  a  boycott  on  plaintiff's  business  with  the 
object  of  preventing  him  from  carrying  on  any  business  as  a 
common  carrier,  and  it  is  actionable  to  send  threatening  notices 
and  messages  to  customers  and  patrons  and  to  parties  dealing 
with  plaintiff  for  the  purpose  of  intimidating  them  or  deterring 
them  from  having  any  dealings  with  plaintiff,  or  by  means  of 
threats  or  loss  and  expenses  in  case  they  dealt  with  plaintiff.* 

§  1310.  In  all  cases  where  one  has  suffered  a  temporary  loss  or 
damage  by  the  wrong  of  another,  he  may  have  an  action  upon 
the  case  to  be  repaired  in  damages.^  The  intentional  causing  of 
such  loss  to  another  without  justifiable  cause  and  with  the  ma- 
licious purpose  to  inflict  it  is  of  itself  a  wrong.*  Every  one  has 
an  equal  right  to  employ  workmen,  and  if,  by  the  exercise  of 
this  right,  persons  are  induced  to  leave  their  employment  else- 
where, no  wrong  is  done  to  him  whose  employment  they  leave, 
unless  a  contract  exists  by  which  such  other  person  has  a  legal 
right  to  the  further  continuance  of  their  services.  If  such  a 
contract  exists,  one  who  knowingly  and  intentionally  procures 
it  to  be  violated  may,  under  certain  circumstances,  be  held 
liable  for  the  wrong,  although  he  does  it  for  the  purpose  of 
promoting  his  own  business.^ 

^Old  Dominion  Steamship  Ga  v.  Mass.  555  ;Carew  v.  Rutherford  (1870), 

McKenna(1887),80Fed.R48.  SeeaLso  106    Mass.  1;   State   v.    Donaldson 

People  V.  Fisher  (1835),  14  W^end.  1;  et  aL  (1867X  82  N.  J.  Law,  151;  Mas- 

Tarleton  v.  McGawley  (1894),  Peake,  ter  Stevedores'  Ass'n  v. Walsh,  2  Daly, 

205 ;  Rafael  v.  Verelst  (1776),  2  W.  BL  1, 13 ;  Johnston  Harvester  Ca  v.  Mein- 

1055;  Lumley  v.  Gye  (1853),  2  EL  &  hardt  (1880),  60 How.  Pr.  168;  Slaugh- 

BL  216;  Bowen  v.  Hall  (1881),  6  Q.  R  ter-house  Cases  (1872),  16  WaU.   86, 

Div.  883,  337;  Gregory  v.  Duke  of  116. 

Brunswick  (1843),  6  Man.  &  G.  205;  ^From  (Dom.  Dig.,  Aotion  on  the 

Gunter  v.  Astor  (1819),  4  J.  R  Moore,  Case,  A. 

12;  Queen   v.    Rowlands   (1859),  17  'Carew  v.  Rutherford  (1870),  lOO^ 

Adol.  &  E.  (N.  a),  671, 685;  Mogul  St.  Mass.  1 ;  Walker  et  aL  v.  Cronin  (1871)^ 

Ca  V.  McGregor  (1885),  15  Q.  B.  Div.  107  Mass.  555. 

476;    Walker  v.  Cronin  (1871),  107  *  Walker  et  aL  v.  Cronin  (1871),  107 
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§  1211.  Every  man  has  the  right  to  enjoy  the  fruits  and  ad- 
vantages of  his  own  enterprise  and  industry;  he  has  no  right 
to  be  protected  against  competition,  but  he  has  a  right  to  be 
free  from  malicious  and  wanton  interference,  disturbance  or 
annoyance.  If  disturbance  or  loss  come  as  a  result  of  compe- 
tition or  the  exercise  of  like  rights  by  others,  it  is  dcminum 
absque  injuria^  unless  some  superior  right  by  contract  or  other- 
wise is  interfered  with.  If,  however,  it  come  from  the  merely 
wanton  or  malicious  acts  of  others,  without  the  justification  of 
competition  or  the  service  of  any  interest  or  lawful  purpose,  it 
then  stands  upon  a  different  footing.^ 

§  1313.  Action  lies  to  recover  damages  against  a  party  who, 
in  combination  with  others,  without  justifiable  cause,  hindered 
plaintiffs  from  carrying  on  their  lawful  business  by  persuading 
and  inducing  employees  of  plaintiffs,  and  others  who  were 
about  to  enter  the  employ  of  plaintiffs,  to  abandon  their  em- 
ploy and  their  purpose,  whereby  plaintiffs  were  compelled,  at 
much  expense,  to  procure  other  suitable  workmen,  and  were 
compelled  to  pay  much  larger  prices  for  the  work  to  be  per- 
formed. Action  also  lies  against  a  party  or  parties  who,  with- 
out justifiable  cause,  interfere  with  employees  under  contract 

Mas&  555.    An  action  wiU  lie  for  of  causing  injury  to   the  plaintiff 

damages  resulting  from  inducing  one  without  right  or  justifiable  cause, 

to  break  a  contract^  if  done  without  and  from  which  acts  damage  results 

justifiable  cause  and  with  the  inten-  to  the  plaintiff,  it  is  not  necessary 

tion  of  injuring  the  plaintiff.    Lum-  such  inducements  should  be  with 

ley  V.  Qye,  supra;  Bowen  ▼,  Hall,  either  force,  fraud,  threats  or  intimi- 

mipra;  Walden  v.  Conn  (1686),  84  Ky.  dations.    Such  inducements  on  the 

812;   Haskins  v.  Royster  (1874),  70  part  of  the  defendants  will  give  a 

N.  C.  601;  Jones  v.  Stanley,  76  id.  cause  of  action  if  consisting  merely 

855;  Cooley  on  Torts,  pp.  280,  281;  of  advising  or  arguing  that  it  would 

Oarew  v.  Rutherford,  supra;  Walker  be  to  the  business  interest  of  the  one 

▼.  Cronin,  supra;  Chipley  v.  At  kin-  breaking  the  contract,  if  such  acts 

son  (1887),  23  Fla.  206,  1  a  R  984;  were  done  by  the  defendants  ma- 

Delz  V.  Wiufree  (1891),  80  Tex.  400, 16  liciously,  without  right  or  justifiable 

&  W.  R  111;  Moores  &  Ca  v.  Brick-  cause,  and  with  the  intention  of  in- 

layers'  Union  (1889),  7  Ry.  &  Corp.  juring  the  plaintiff,  if  damages  actu- 

Lk  J.  108;  Mogul  Steamship  Ckx  v.  ally  i*esult  therefrom.  Lumleyv.Gye, 

McGregor,  supra;  Chesley  v.  King,  supra;  Bowen  v.  Hall,  supra;  Walker 

74  Me.  164    In  order  to  render  the  v.  Cronin,  supra;  CJarew  v.  Ruther- 

defendants  liable  for  wilfully  indue-  ford,  supra;  Delz  v.  Winfree,  supra; 

ing  parties  to  break  their  contracts  Chipley  v.  Atkinson,  supra, 
or  contracts  with  the  plaintiff,  done        ^  Walker  et  aL  v.  Cronin  (1871),  107 

by  the  defendants  with  the  intention  Mass.  555. 
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to  do  piece-work  and  persuade  such  employees  to  refuse  to 
finish  their  work,  but  to  return  the  same  to  the  factory  unfin- 
ished.^ 

§  1213.  In  Indiana  it  has  been  held  that  an  employee  cannot 
maintain  an  action  against  a  com'bination  of  employees  who  com- 
pel bis  discharge  by  threatening  to  quit  unless  he  is  discharged, 
and  actually  quitting  in  a  body  because  he  is  not  at  once  dis- 
charged.* 

1  Walker  et  ai  ▼.  Gronin,  supra,  facturer.    They  were  not  hired  for  a 

In  this  case  the  court  said:  "The  limited   time,   but  worked  by  the 

declaration,  in  its  first  count,  alleges  piece.    The  discussion  indicates  that 

that  the  defendant  did,  *  unlawfully  damages  were  considered  to  be  re- 

and  without  justifiable  cause,  molest,  coverable  for  the  breaking  up  or  dis- 

obstruct  and  hinder  the  plaintiffs  turbance   of   the   business    of  the 

from  carrying  on '  their  business  of  plaintiff,  whereby  he   suffered  the 

manufacture  and  sale  of  boots  and  loss  of  his  usual  profits  for  a  long 

shoes,  *  with  the  unlawful  purpose  of  period.  The  grounds  of  damage  were 

preventing  the  plaintiffs  from  carry-  apparently  regarded  as   altogether 

iug  on  their  said  business^  and  wil-  independent  of  the  mere  loss  of  any 

fully  persuaded  and  induced  a  large  contracts  with  the  workmen.*' 

number  of  persons  who  were  in  the  ^Qiemitt  et  aL  v.  Watson  (1895),  14 

employment  of  the  plaintiffs,'  and  Ind.  App.  38,  42  N.  R  R  367.  The  trial 

others  'who  were   about  to  enter  cx>urt  instructed  the  jury  as  follows: 

into'  their  employment,  *to  leave  **lt  you  find  from  the  evidence  that 

and  abandon  the  employment  of  the  the  defendants,  or  any  two  or  more 

plaintiffs,  without  their  consent  and  of  them,  combined  and  agreed  among 

against   their   will; '   whereby   the  themselves  to  quit  work  at  the  coal 

plaintiffs  lost  the  services  of  said  mine,  and  thus  stop  the  working  of 

persons,' and  the  profits  and  ad  van-  the  mine,  unless  the  plaintiff  was  dis- 

tages   they   would  otherwise  have  charged  from  work,  and  that  by  rea- 

made  and  received  therefrom,  and  son  of  such  agreement  and  the  acts 

were  put  to  large  expenses  to  pro-  of  the  defendants,  or  any  two  or  more 

cure  other  suitable  workmen,  and  of  the  defendants,  pursuant  to  such 

suffered  losses  in  their  said  business,  agreement,  the  plaintiff  was  thrown 

**  This  sets  forth  sufficiently  (1)  in-  out  of  work,  and  thereby  sustained 

tentional  and  wilful  acts  (2)  calcu-  any  damage,  you  should  find  for  the 

lated  to  cause  damage  to  the  plaint-  plaintiff.  (2)  If  you  find  from  the  evi- 

iffs  in  their  lawful  business,  (3)  done  dence  that  the  defendants,  or  two  or 

with  the  unlawful  purpose  to  cause  more  of  the  defendants,  agreed 

such  damage  and  loss,  without  right  among  themselves  not  to  work  in  the 

or  justifiable  cause,  on  the  part  of  coal  mine  unless  the  plaintiff  was 

the   defendant    (which    constitutes  thrown  out  of  employment  at  the  coal 

malice),  and  (4)  actual  damage  and  mine,  and  tliat  the  company  refused 

la'ts  resulting."  to  throw  the  plaintiff  out  of  employ- 

"  In  Qunter  v.  Astor  (1810),  4  J.  R  ment,  and  that  the  defendants,  or  two 

Moore,  12,  an  action  was  maintained  or  more  of  them,  quit  work  at  said 

for  enticing  away  workmen  from  mine,  and  by  reason  of  such  agree- 

their  employment  for  a  piano  manu-  ment  and  said  defendants'  quitting 


§§  1214,  1215.]         ACTIONS  AT  LAW.  1317 

§  1214.  In  holding  that  the  trial  court  erred,  the  supreme 
court  proceeded  upon  the  assumption  that  since  it  is  the  right 
of  every  man  to  quit  his  employer  if  he  does  not  desire  to  work 
with  some  objectionable  employee,  therefore  all  the  men  may 
combine,  and  do  the  same  thing.  The  conclusion  by  no  means 
follows;  for  while  it  is  undoubtedly  true  that  any  workman  or 
any  number  of  workmen  acting  independently  of  each  other 
may  leave  their  employment  (provided  they  violate  no  contract 
in  so  doing),  either  with  or  without  good  reason  for  so  doing, 
it  by  no  means  follows  that  practically  all  the  workmen  em- 
ployed in  a  given  factory,  or  upon  a  given  piece  of  work,  may 
combine  together  and  exercise  the  power  of  the  combination  to 
oppress  and  injure  some  one  employee.  It  is  difScult  to  con- 
ceive a  more  tyrannical  form  of  oppression  than  the  depriving 
a  man  of  his  daily  work  by  the  exercise  of  the  power  of  a  com- 
bination. This  matter,  however,  has  been  already  discussed  at 
some  length.* 

§1213.  Actions  by  combinations. —  The  various  statutes 
providing  that  parties  indebted  to  trusts  and  illegal  combina- 
tions may  set  up  the  illegal  character  of  the  combination  in 

work  the  mine  stopped  running,  and  wise  resting  on  appellants  to  con- 
the  plaintiff  was  thereby  thrown  out  tinue  to  work,  nor  any  duty,  by  con- 
of  employment,  then  you  should  find  tract  or  otherwise,  resting  on  the 
for  the  plaintiff."  employer  to  continue  appellee  in  his 
Incommenting  upon  these  instruc-  service.  Under  these  instructions, 
tions  the  appellate  court  of  Indiana  nothing  more  is  necessary  than  a 
said:  *'By  the  first,  appellants  are  mere  agreement  among  themselves 
held  liable  if  they  'combined  and  to  quit  if  appellee  was  retained,  and 
agreed  among  themselves  to  quit  a  quitting  upon  the  employer's  re- 
work at  the  coal  mine,  and  thus  stop  fusal  to  discharga  While  it  is  true 
the  working  of  the  mine,  unless  the  that,  under  all  civilized  forms  of  gov- 
plaintiff  was  discharged  from  work,'  ernment,  every  man  surrenders  for 
and  by  reason  thereof,  and  of  their  the  general  good  a  certain  amount 
acta,  he  was  thrown  out  of  work,  of  that  freedom  of  action  which  may 
By  the  second,  appellants  are  held  adhere  to  the  individual  in  an  inde- 
liable  if  they  agreed  among  them-  pendent  or  natural  state,  yet,  under 
Helves  not  to  work  with  the  appellee,  our  institutions,  it  is  a  cardinal  prin- 
and,  upon  the  company's  refusing  to  ciple  that  each  man  retains  the 
discharge  him  they  quit,  and  by  rea-  greatest  freedom  of  action  compat- 
son  thereof  the  mine  was  stopped,  ible  with  the  general  welfare.  The 
and  he  was  thrown  out  of  work,  right  to  control  his  own  labor,  and 
These  charges  do  not  require  the  to  bestow  and  withhold  it  where  he 
existence  of  malice,  threats,  intimi-  wiU,  belongs  to  every  man." 
dation  or  violence.  There  is  under  >  See  §§  481-506^ 
.  them  no  duty  by  contract  or  other- 
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defense  of  any  action  to  recover  amounts  due,  have  already 
been  considered,  and  in  the  notes  ^  cases  arising  thereon  have 
been  referred  to  at  some  length.  It  will  therefore  be  unneces- 
sary to  refer  at  length  to  cases  the  defense  of  which  is  based 
entirely  upon  such  statutory  provisions. 

§  1216.  Even  though  a  combination  may  be  illegal,  a  party 
who  voluntarily  purchases  goods  at  an  agreed  price  from  the 
combination  and  converts  the  goods  to  his  own  use  cannot  set 
up  the  illegality  of  the  combination  in  defense  to  an  action  to 
recover  the  price.  The  mere  fact  that  a  plaintiff  is  a  member 
of  a  trust  or  combination  created  for  an  illegal  purpose  does 
not  prevent  it  in  law  from  selling  goods  and  recovering  the 
price  or  value  thereof.  Such  sale  of  goods  is  not  connected 
in  any  manner  with  the  illegal  character  of  the  trust  or  com- 
bination. Nor  is  it  unlawful  for  a  combination  to  provide  for 
a  system  of  rebates  in  order  to  hold  their  customers.' 

§  1217.  In  an  action  to  recover  the  price  of  goods  sold  by 
combinations,  the  illegality  of  the  combination  cannot  be  set 
up  in  defense  where  it  is  not  set  forth  in  the  answer  that  the 
trust  or  combination  had  acquired  the  cojitrol  and  monopoly 
of  all  such  goods,  and  where  it  is  not  also  shown  that  the  de- 
fendant could  not  have  purchased  the  goods  in  question  of  other 
dealers  or  producers.' 

1  See  ch.  23  and  notes.  argument,  if  any  the  case  admits  of, 

2  National  Distilling  Co.  v.  Cream  is  that,  as  the  plaintiff  was  a  member 
City  Importing  Ca  (1893),  86  Wis.  of  the  so<»lled  'trust'  or  <oombi- 
352,  50  N.  W.  R  864.  nation,*  the  defendant  might  volun- 

3  National  Distilling  Ca  v.  Cream  tartly  purchase  the  goods  in  question 
City  Importing  Co.,  suprcu  In  this  of  it  at  an  agreed  price,  and  convert 
case  the  supreme  court  of  V^Tisconsin  them  to  its  own  use,  and  be  justified 
said:  "Conceding,  for  the  purposes  in  a  court  of  justice  in  its  refusal  to 
of  this  case,  that  the  trust  or  combi-  pay  the  plaintiff  for  them,  because 
nation  in  question  may  be  illegal,  of  the  connection  of  the  vendor  with 
and  its  members  may  be  restrained  such  trust  or  combination.  The 
from  carrying  out  the  purposes  for  plaintiff's  cause  of  action  is  in  no 
which  it  was  created  by  a  court  of  legal  sense  dependent  upon  or  af- 
equity  in  a  suit  on  behalf  of  the  pub-  fected  by  the  alleged  illegality  of  the 
lie,  or  may  be  subject  to  indictment  trust  or  combination,  because  the 
and  punishment,  there  is,  neverthe-  illegality,  if  any,  is  entirely  coUat- 
less,  no  allegation  showing  or  tend-  eral  .to  the  transaction  in  question, 
ing  to  show  that  the  contract  of  sale  and  the  court  is  not  called  upon  in 
between  the  plaintiff  and  defendant  this  action  to  enforce  any  contract 
was  tainted  with  any  illegality,  or  tainted  with  illegality,  or  contrary 
was  contrary  to  public  policy.    The  to  public  policy.    The  mere  fact  that 
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§  1218.  In  a  suit  to  recover  the  price  of  goods  sold  by  a  com- 
bination, pleas  filed  pursuant  to  the  statute,  setting  up  the  ille- 
gal character  of  the  combination,  should  set  up  facts  from 
which  the  court  may  see  that,  if  proven,  the  combination  is  un- 
lawful; and  they  should  further  show  that  the  sale  of  the  goods 
was  in  furtherance  of  the  unlawful  combination,  and  that  the 
goods  were  sold  at  arbitrary  and  unreasonable  prices  unlaw- 
fully maintained.^ 

§  1219.  A  statute  providing  that,  in  any  action  at  law  or  suit 
in  equity,  it  shall  be  lawful  in  defense  thereof  to  plead  in  bar 
or  in  abatement  that  the  plaintiff,  or  any  person  interested  in 
the  prosecution  of  the  case,  is  a  member  or  agent  of  an  unlaw- 
ful combination,  is  not  intended  to  deprive  persons  of  any  civil 
rights,  or  to  place  them  outside  the  protection  of  the  law,  or  to 

the  plaintiff  is  a  member  of  a  trust  part  of  the  purchase  price  to  pur- 
or  combination  created  with  the  in-  chasers  who  would  conduct  their 
tent  and  purposes  set  forth  in  the  business  in  the  manner  stated  in  the 
answer  will  not  disable  or  prevent  it  answer  was  an  inducement  to  them 
in  law  from  selling  goods  within  6r  to  continue  their  business  relations 
affected  by  the  provisions  of  such  with  the  plaintiff.  It  does  not  appear 
trust  or  combination,  and  recovering  that  there  was  any  contract  obliging 
their  price  or  value.  It  does  not  ap-  the  defendant  to  that  course.  A  party 
pear  that  it  had  stipulated  to  refrain  may  legally  purchase  the  trade  and 
from  such  transactions.  A  contrary  business  of  another  for  the  purpose 
doctrine  would  lead  to  most  startling  of  preventing  competition,  and  the 
and  dangerous  consequences.  The  restraint  of  trade  caused  thereby  is 
defendant  is  not  a  party  to  any  ille-  not,  we  think,  unreasonable.  Mitch- 
gal  contract,  and  the  case  is  there-  ell  v.  Reynolds,  1  Smith,  Lead.  Cas., 
fore  not  within  the  rule  of  Wheeler  pt  1,  p.  417,  and  notea  And  it  would 
V.  RusseU  (1821),  17  Masa  281,  and  seem  that  an  agreement  between  a 
many  similar  cases,  to  the  effect  that  number  of  dealers  and  manufactur- 
'  no  action  wiU  lie  upon  a  contract-  ers  to  raise  prices,  unless  they  prao- 
made  in  violation  of  a  statute  or  a  tically  control  the  entire  commod- 
principle  of  the  common  law;'  for  ity — and  this  is  not  claimed  of  the 
the  right  of  the  plaintiff  to  make  the  trust  in  question  —  cannot  operate  as 
sale  in  question,  or  of  the  defendant  a  restraint  upon  trade,  nor  would  it 
to  buy,  was  in  no  way  connected  injuriously  affect  the  public." 
with  or  dependent  upon  the  alleged  ^  Wylie  et  aL  v.  National  Wall 
trust  or  combination,  although  the  Paper  Ca  (1896),  70  III  App.  543.  It 
plaintiff  was  a  member  of  it  These  may  well  be  doubted  whether  this 
*views  are  sustained  and  illustrated  decision  is  a  correct  interpretation 
by  the  cases  of  Brooks  v.  Martin  of  the  Illinois  statute,  which  in  its 
(1868),  2  Wall.  70,  and  Sharp  v.  Tay-  terms  gives  the  defendant  the  right 
lor,  2  PhiL  Ch.  801,  and  many  other  to  set  up  the  illegal  character  of  the 
cases  might  be  cited  to  the  same  ef-  plaintiff  in  defense,  regardless  of  all 
feet   The  provision  for  a  rebate  of  a  other  considerationSi 
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inflict  penalties  and  punishments  without  a  trial  conducted 
under  constitutional  safeguards;  it  does  not  render  every  party 
connected  with  an  illegal  combination  an  outlaw,  nor  does  it 
mean  that  parties  remotely  connected  with  such  combination 
shall  be  deprived  of  the  right  to  resort  to  the  courts  for  pro- 
tection of  property  and  interests  that  are  in  no  way  connected 
with  the  unlawful  combination.  If  such  a  party  bring  suit 
upon  any  contract,  or  in  connection  with  any  matter  designed 
to  promote  the  operation  of  the  unlawful  combination,  the  stat- 
utory privilege  may  be  availed  of;  but  it  cannot  be  urged  in 
defense  of  actions  brought  in  connection  with  contracts  and 
matters  which  have  no  relation  whatsoever  to  the  combina- 
tion.^ The  owner  of  a  stock  of  a  certain  kind  of  goods  may 
insure  the  same,  although  he  is  a  member  of  a  combination 
the  object  of  which  is  to  control  the  price  of  such  goods.* 

§  1220.  Action  by  receiver  of  a  combination*— A  receiver 
unites  in  himself  not  only  the  right  of  a  combination  which 
may  be  an  illegal  trust,  but  also  the  rights  of  creditors,  and  he 
may,  under  certain  conditions,  assert  a  claim  as  representing 
creditors  which  he  may  be  unable  to  assert  as  a  representativo 
of  the  combination  merely.  It  is  undoubtedly  the  general  rule 
that  a  receiver  takes  the  title  of  the  corporation  or  individual 
whose  receiver  he  is,  and  any  defense  which  could  have  been 
made  against  the  former  may  be  asserted  against  the  latter. 
But  there  is  a  well-recognized  exception  which  permits  a  re- 
ceiver of  an  insolvent  individual  or  corporation,  in  the  interest 
of  creditors,  to  disavow  contracts  of  the  debtor  which  are  in 
fraud  of  the  rights  of  creditors.'  While  the  trustee  of  an  ille- 
gal trust  might  not  be  able  to  collect  moneys  due  for  goods 
sold  and  delivered,  it  would  be  a  strange  application  of  the 
doctrine  that  no  right  of  action  can  spring  from  an  illegal  trans- 

1  Barton  et  al.  v.  Mulvane  (1898),  59  2  Springfield  Fire  &  Marine  Ina  Ca 

Kan.  313,  53  Pac.  R  88a    In  tliis  case  v.  Cannon  et  al.  (1898,  Tex.  Civ.  App.), 

the  plaintiff  brought  an  action  of  re-  46  S.  W.  R  375.    In  this  case  the  in* 

plevin  to  recover  goods  which  had  sui'ance  company  sought  to  set  up 

no  connection  with  any  combination  the  defense  that  the  insured  knew  of 

whatsoever;    but  the  attempt  was  the  existence  of  a  trust  to  conti-ol 

made  to  show  that  he  was  a  stock-  t}ie  goods  in  question, 

holder  in  a  corporation  which  had  'Gillett  v.  Moody  (1850),  3  N.  Y^ 

become  a  member  of  an  illegal  com-  479:  Porter  v.  Williams  (1858),  9  N.  Y^ 

bination.  142;  Curtis  y.  Leavitt^  15  N.  Y.  9. 
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action  to  deny  to  innocent  creditors  of  the  combination,  or  to 
the  receiver  who  represents  them,  the  right  to  have  the  debt 
collected  and  applied  in  satisfaction  of  their  claim.^ 

§  1321*  Illegal  contracts  —  Coarts  will  take  notice  of  ille- 
gality.—  If  a  contract  is  contrary  to  public  policy  or  otherwise 
illegal,  the  court  itself  is  bound  to  take  notice  of  such  fact  when- 
ever it  appears  in  the  course  of  the  proceeding;  the  point  need 
not  be  formally  brought  to  the  attention  of  the  court,  either 
in  the  pleadings  or  in  the  course  of  the  trial;  the  court  may  act 
whenever  it  is  satisfied  of  the  illegal  nature  of  the  contract.^ 

§  1222.  If  it  appears  from  the  opening  statement  of  counsol 
that  the  contract  upon  which  suit  is  brought  is  illegal,  the 
court  may  direct  a  jury  to  find  a  verdict.  If  at  any  time  in 
the  progress  of  a  trial,  either  by  admission  of  counsel  or  by 
proof,  a  fact  is  developed  which  must  necessarily  put  an  end  to 
the  action,  the  court  may,  upon  its  own  motion  or  upon  motion 
of  counsel,  close  the  case.  In  all  such  proceedings  nothing 
should  be  taken  without  full  consideration  against  the  party 
making  the  statement  or  admission.  He  should  be  allowed  to 
explain  and  qualify  it,  so  far  as  the  truth  will  permit;  but  if, 
with  such  explanation  and  qualification,  it  clearly  appears  that 
there  can  be  no  recovery,  the  court  should  not  hesitate  to  give 
such  direction  as  will  dispose  of  the  action.' 

"  The  general  rule  of  law  is  that  all  contracts  which  are  re- 
pugnant to  justice,  or  founded  upon  an  immoral  consideration, 
or  which  are  against  the  general  policy  of  the  common  law,  or 
contrary  to  the  provisions  of  any  statute,  are  void ;  and  that, 
if  a  party  claiming  a  right  to  recover  a  debt  is  obliged  to  trace 
his  title  or  right  to  the  debt  through  any  such  illegal  contract, 
he  cannot  recover,  because  he  cannot  be  allowed  to  prove  the 
illegal  contract  as  the  foundation  for  his  right  of  recovery.  It 
is  quite  immaterial  whether  such  illegal  contract  be  malum  in 
se,  or  only  m^urn prohibitum.    In  either  case  the  maxim,  ex 

1 "  The  just  rule  of  the  common  fruits  of  the  transaction  for  the  pay- 
law,  that  the  courts  will  not  lend  ment  of  honest  creditors."  Pitts- 
their  aid  to  enforce  illegal  transac-  burgh  Carbon  Ca  t.  McMillen  (1890), 
tions  at  the  instance  of  a  party  to  119  N.  Y.  46,  28  N.  K  R.  530. 
the  illegaility,  would  be  misapplied  '^  Oscanyan  v.  Arms  Ca  (1880),  103. 
if  permitted  to  be  used  to  prevent  U.  S.  261. 
the  recovery  and  application  of  the  '  Oscanyan  v.  Arms  Ca,  supixu 
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turpi  caicsa  non  oritur  actiOj  is  applicable.  And  a  contract  in 
violation  of  a  statate  is  void  although  the  statute  fails  to  pro- 
vide expressly  that  contracts  made  in  violation  of  its  provisions 
shall  not  be  valid.  It  is  sufficient  that  it  is  prohibited,  and  its 
invalidity  follows  as  a  legal  consequence."  * 

§  1323.  Illegal  character  of  contract  cannot  be  iralyed« 
If  a  contract  is  contrary  to  public  policy  or  otherwise  illegal, 
its  illegal  character  cannot  be  waived.  The  defense  of  ille- 
gality is  allowed,  not  for  the  sake  of  the  defendant,  but  for  the 
law  itself.  The  supreme  court  of  the  United  States  has  said:  ^ 
"  The  principle  is  indispensable  to  the  purity  of  its  administra- 
tion. It  will  not  enforce  what  it  has  forbidden  and  denounced. 
The  maxim,  ex  dole  malo  non  oritur  actiOj  is  limited  by  no  such 
qualification.  The  proposition  to  the  contrary  strikes  us  as 
hardly  worthy  of  serious  refutation.  Whenever  the  illegality 
appears,  whether  the  evidence  comes  from  one  side  or  the  other, 
the  disclosure  is  fatal  to  the  case.  iNo  consent  of  the  defend- 
ant cau  neutralize  its  effect.  A  stipulation  in  the  most  solemn 
form  to  waive  the  objection  would  be  tainted  with  the  vice  of 
the  original  contract,  and  void  for  the  same  reasons.  Wher- 
ever the  contamination  reaches  it  destroys.  The  principle  to 
be  extracted  from  all  the  cases  is  that  the  law  will  not  lend  its 
support  to  a  claim  founded  upon  its  violation." 

§  1324.  Actions  between  parties  to  combinations. —  It  is 
w^ell  settled  that  parties  to  an  illegal  contract  cannot  recover  in 
any  action  which  is  based  upon  the  contract;  but  a  partner- 
ship may  be  formed  to  carry  on  a  lawful  business,  and  the  mem- 
bers of  the  firm  may  agree  among  themselves  as  to  the  price 
at  which  they  will  buy  and  sell;  they  may  provide  in  their 
articles  of  copartnership  that  no  member  of  the  firm  shall 
come  in  competition  with  the  firm  in  either  bidding  for  goods 

1  By  Lyon.  J.,  in  Melchoir  v.  Mc-  Clark,  4  HiU,  424;  MUls  v.  Rioe(185d), 

Carty  (1872),  31  Wis.  252.    See  also  6  Gray,  458:  Dodson  v.  Harris  (1846), 

Swartzer  v.  Gillett  (1849),  1  Chand.  10  Ala.  566;  Pepper  v.  Haight  (1854), 

207 ;  Kellogg  v.  Larkin  (1851),  3  id.  133 ;  20  Barb.  429 ;  Martin  v.  Wade  (1869), 

Bryan  v.  Reynolds  (1856),  5  Wis.  200;  37  Cal.  168;  Hoover  t.  Pierce  (1854), 

Fay  V.  Oatley  (1857),  6  id  42;  Max-  27  Mis&  13;  Day  v.  McAllister  (I860), 

well  T.  Reed  (1859),  7  id.  582;  ^tna  15  Gray,  433;    Toler  v.  Armstrong 

Ins.  Co.  V.  Harvey  (1860),  11  id,  394;  (1822),  4  Wash.  C.  C.  297. 

Miller  v.  Larson  (1865),  19  id.  463;  ^Coppeli  v.  HaU  (1868),  74  U.  & 

Finn  v.  Donahue  (1866),  35  id.  216;  542^ 
Gray  v.  Hook,  4Com8t  449;  Nellis  v. 
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or  in  selling.  On  its  face  such  an  agreement  would  not  be  un- 
lawful, and  could  be  held  contrary  to  public  policy  only  upon 
proof  that  it  was  part  of  a  conspiracy  to  control  prices  or 
create  a  monopoly.^ 

§  1325.  A  party  may  enter  into  contracts  which  give  effect 
to  the  illegal  purpose  of  an  unlawful  combination  in  igno- 
rance of  the  unlawful  character  of  the  combination,  and  who- 
ever assails  the  validity  of  such  contracts  must  show  that  they 
were  entered  into  with  knowledge  of  the  illegal  object.  A 
corporation  may  be  formed  along  legal  lines,  and  afterwards 
perverted  to  unlawful  objects;  and  the  mere  fact  that  the 
party  attends  the  first  meeting  called  for  the  purpose  of  or- 
ganizing the  corporation  is  insufficient  to  charge  him  with 
knowledge  of  the  subsequent  unlawful  character  of  the  com- 
bination. If,  however,  a  party  interested  in  the  organization 
knows  that  it  is  formed  for  unlawful  purposes,  and  enters 
into  a  contract  to  promote  such  objects,  no  recovery  can  be 
had  thereon.^ 

§  1226.  In  so  far  as  the  controversies  between  parties  to  an 
illegal  contract  are  based  upon  the  enforcement  of  the  con- 
tract, courts  will  refuse  to  lend  their  aid  to  adjust  such  con- 
troversies.' 

1  Marsh  et  aL  v.  Russell  et  aL  (1876).  the  plaintiflTs  own  stating  or  other- 
66  K.  Y.  288.  wise,  the  cause  of  action  appears  to 

2  Clancey  v.  Onondaga  Fine  Salt  arise  ex  tufpi  catMO,  or  the  trans- 
Mfg.  Ca  (1862),  62  Barb.  395.  Lord  gression  of  the  law  of  this  country, 
Mansfield  once  said  in  Holman  v.  there  the  court  says  he  has  no  right 
Johnson  (1775),  CJowp  341,  "the  ob-  to  be  assisted.  It  is  upon  that  ground 
jection  that  a  contract  is  immoral  *!»©  court  goes,  not  for  the  sake  of 
or  illegal,  as  between  plaintiff  and  the  defendant,  but  because  they 
defendants,  sounds  at  all  times  very  wiU  not  lend  their  aid  to  such  a 
ill  in  the  mouth  of  the  defendant  plaintiff.  So,  if  the  plaintiff  and  de- 
It  is  not  for  his  sake,  however,  that  fendant  were  to  change  sides,  and 
the  objection  is  ever  allowed,  but  it  the  defendant  were  to  bring  his  ac- 
is  founded  in  general  principles  of  tion  against  the  plaintiff,  the  latter 
policy,  which  the  defendant  has  the  would  have  the  advantage  of  it,  for, 
advantage  of,  contrary  to  the  real  where  both  are  equally  at  fault, 
justice  as  between  him  and  the  plaint-  potior  est  conditio  defendentis.'^ 
iff— by  accident,  if  I  may  so  say.  'Texas  &  P.  Ry.  Ca  v.  Southern 
The  principle  of  public  policy  is  this:  Pac.  Ry.  C!a  (1889),  41  La.  An.  970,  6 
Ex  dolo  maJo  rum  oritur  actio.  No  8.  R.  888;  Brooks  v.  Martin  (1863),  2 
court  wiU  lend  its  aid  to  a  man  who  Wall  70;  Norton  v.  Blinn  (1883),  89 
founds  his  cause  of  action  uiwn  an  Ohio  St  145;  Armstrong  v.  Toler 
immoral  or  an  iUegal  act    If  from  (1830),    11    Wheat    258;    SneU    v. 
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Parties  to  a  combination  to  control  the  price  of  beer  cannot 
maintain  an  action  for  an  accounting;  courts  will  not  lend  their 
aid  in  illegal  transactions,  no  matter  how  disguised.'  The  test 
is  whether  the  plaintiff  requires  the  aid  of  the  illegal  transac- 
tion to  establish  his  case;  if  the  plaintiff  cannot  open  his  case 
without  showing  that  he  has  broken  the  law,  the  court  will  not 
assist  him.'^ 

§  1227.  Assignee^  rights  of. —  If  a  party  to  an  illegal  com- 
bination assigns  a  claim  upon  the  combination,  his  assignee 
stands  in  no  higher  right  than  the  assignor.  Notice  of  the 
character  of  the  combination  is  in  the  channel  of  the  assignee's 
title,  and  hence  he  is  not  innocent  of  participation  in  or  knowl- 
edge of  the  illegality  of  the  combination,  and  must  be  treated 
as  having  taken  subject  to  the  disabilities  of  the  assignor.' 
Where  the  assignee  of  certain  patents  is  a  corporation  organ- 
ized for  the  express  purpose  of  taking  over  the  patents  in  order 
to  perfect  an  unlawful  combination,  action  cannot  be  main- 
tained against  the  assignor  of  a  patent.* 

Dwight  (1875X  120   Mass.    5;  Cum-  declared  the  whole  transaction  void  ? 

mings  V.  Foss  (1890),  40  111.  Ap.  523;  If,  as  a  result  of  the  Pennsylvania 

Morris  Run  Coal  Ca  v.  Barclay  Coal  litigation,  the  complainant  can  seize 

Ca  (1871),  618  P&  St  173.  the  defendants'  profits  and  also  en- 

1  Nester  et  aL  v.  Continental  Brew-  join  them  from  operating  under  their 
InK  Ca  (1804),  161  Pa.  St  473,  29  Atl.  own  patents,  their  victory  might  bet- 
It.  102;  Crafts  v.  McConoughy  (1875).  ter  have  been  a  defeat  In  escaping 
79  111.  346;  India,  etc.  Ass'n  v.  Kock  Scylla  they  are  hopelessly  caught  in 
(1859),  14  La.  Ann.  lOa  the  vortex  of  Charybdis.   It  certainly 

2  Nester  et  al.  v.  Continental  Brew-  never  was  the  intention  of  the  par- 
ing Co.,  suprcL  ties  that  the  defendants  should  as- 

s  Nester  et  al.  v.  Continental  Brew-  sign  their  patents  to  the  complainant 

ing  Ca,  supra;  Cham berlain  v.  Barnes  with  no  rights  reserved.    The  assign- 

(1857),  26  Barb.  160;  Riddle  v.  Hall  ment  was  in  consideration  of  the 

(1881),  99  Pa.  St  116.  license  back,  and  was  part  of  the  one 

*  National  Harrow  Ca  v.  Hench  agreement  The  complainant  has  no 
(1898),  84  Fed.  R  22a  "The  com-  title  except  such  as  it  got  through 
plainant  was  created  solely  to  effect-  this  agreement,  and  this  agreement 
uate  the  purpose  of  the  combination,  has  been  declared  void.  Tlie  com- 
the  patent  in  suit  being  transferred  plainant  contends  that  the  assign- 
as  part  of  the  unlawful  scheme.  Can  ment  of  the  patent  was  a  distinct 
it  be  possible  that,  based  upon  such  and  separate  transaction,  and  that 
a  title,  the  complainant  can  levy  the  bill  can  be  supported  upon  the 
tribute  upon  the  defendants,  and  assignment  alone,  which  was  an  in- 
thus  accomplish  by  indirection  the  nocent  proceeding  in  itself.  But,  as 
very  object  of  the  monopoly  more  before  stated,  the  Pennsylvania  de- 
effectually  than  if  the  court  had  not  cision  treated  all  these  steps  as  part 


§§  1228,  1229.]  ACTIONS  at  law.  1325 

§  1228.  Plea  in  abatement. —  In  a  suit  brought  by  a  com- 
pany which  is  a  member  of  a  trust  or  combination,  a  plea  al- 
leging that  the  trust  or  combination  is  the  real  party  in  interest, 
and  that  the  action  can  only  be  maintained  by  the  combina- 
tion, and  should  be  dismissed  unless  brought  in  its  name  or  in 
the  names  of  all  the  members  thereof,  is  fatally  defective  as  a 
plea  in  abatement  if  it  does  not  show  whether  the  alleged 
trust  or  combination  is  a  partnership  or  a  corporation,  and  there- 
fore a  legal  entity,  capable  of  being  sued;  or  if  it  does  not 
show  that  the  members  of  the  combination,  other  than  the  par- 
ticular plaintiff,  have  any  interest  in  the  matter  in  contro- 
versy.^ 

§  1229.  JHeasure  of  damages. —  In  an  action  to  recover  dam- 
ages for  failure  to  deliver  goods,  the  general  rule  is  that  the 
measure  of  damages  is  the  difference  between  the  contract 
price  and  the  market  value  of  the  goods  at  the  time  and  place 
of  delivery  under  the  contract.  Ordinarily,  when  an  article 
has  a  market  value,  there  is  no  difference  between  this  value 
and  the  market  price,  and  the  law  adopts  the  market  price  as 
the  proper  evidence  of  the  value.  This  is  not  because  value 
and  price  are  in  reality  convertible  terms,  but  in  a  fair  market 
they  are  ordinarily  convertible;  but  it  may  happen  that  the 
market  price  does  not  afford  the  true  measure  of  value;  when 
the  price  is  unnaturally  inflated  by  a  combination  or  a  con- 
spiracy, or  by  unlawful  and  fraudulent  practices,  it  cannot  be 
the  true  means  of  ascertaining  the  just  compensation  to  the 
party  damaged.  Such  a  measure  would  give  to  the  purchaser 
larger  compensation  than  he  ought  to  have,  and  would  compel 
the  party  who  had  agreed  to  deliver  to  pay  more  than  he 
ought  to  pay.  Neither  party  ought  to  gain  or  lose  by  a  fancy, 
inflated  or  accidental  price  established  by  some  speculative 
movement.'  The  law  in  regulating  the  measure  of  damages 
contemplates  a  range  of  the  entire  market  and  the  average  of 

of  one  illegal  scheme.     When  the  the  court  left  them  where  their  own 

foundation  upon  which  this  edifice  acts  placed  them»  declining  affirma- 

stood  was  shattered,  the  entire  struct-  t ive  relief  to  one  as  against  the  other. " 

ure  felL    The  judicial  bolt  struck  i  National  Distilling  Ca  v.  Cream 

the  keystone  of  the  arch.    Neither  City  Importing  Ca  (1898),  86  Wis. 

-p&rtj  can  build  upon  the  fragments  853,  56  N.  W.  R.  864. 

that  remain.    As  both  were  equally  '  Parsons  on  Contracts,  p.  483  (ed« 

involved  in  the  prohibited  scheme.  1857). 
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prices  as  thus  found  running  through  a  reasonable  period  of 
time ;  speculative  prices,  fixed  by  a  combination  of  interested 
dealers,  are  not  the  true  test.^ 

§  1230.  A  defendant  may  show  that,  at  the  time  he  was 
called  upon  to  deliver,  parties  had  combined  together  to  corner 
or  control  the  market,  and  had  arbitrarily  advanced  the  price 
in  the  face  of  an  increased  supply  until  the  price  reached  an 
abnormally  high  figure,  from  which  it  suddenly  dropped  after 
the  period  for  delivery  had  passed.  And  it  becomes  a  fair 
question  for  the  jury  to  determine  whether  such  price  was  not 
a  fictitious,  unnatural.  Inflated  and  temporary  price,  the  result 
of  a  combination  to  corner  or  control  the  market  and  compel 
sellers  to  pay  a  fabulous  and  swollen  price  in  order  to  fulfill 
their  contracts.  And  a  jury  is  at  liberty  to  take  into  consid- 
eration the  prices  before  the  time  of  delivery  and  the  prices 
after,  to  ascertain  the  actual  market  value  of  the  goods  on  the 
date  of  delivery.^ 

1  Smith  T.  Griffith  (1842),  8  Em,       ^Konntz  v.  Kirkpatriok  0^12),  73 
887.  Pa.  St  870. 


CONCLUSION. 


In  conclasion  it  may  not  be  inappropriate  to  restate  in  con^ 
densed  form  some  of  the  propositions  and  conclusions  herein- 
before ontlined,  and  add  thereto  some  ^additional  suggestions. 

A  combination  is  the  co-operation  of  two  or  more  parties 
toward  a  given  end. 

Primarily  and  essentially,  a  combination  is  an  economic  fac- 
tor; combination  describes  a  condition  of  which  co-operation 
is  the  active  principle.  There  can  be  no  combination  without 
co-operation  of  some  sort,  and  no  co-operation  without  combi« 
nation  of  some  sort;  both  are  essential  to  progress,  and  there 
is  nothing  inherently  wrong  in  either  combination  or  co-opera- 
tion; but  men  may,  of  course,  combine  and  co-operate  to  do 
things  which  are  wrong. 

Social  progress  would  be  impossible  were  it  not  for  co-operar 
tion  and  combination;  therefore  the  law  recognizes  and  en^ 
courages  the  formation  of — 

1.  Partnerships. 

2.  Voluntary  associations. 

3.  Corporations. 

All  of  which  are  combinations  in  every  sense  of  the  term  — 
a  corporation  being  simply  the  co-operation  of  two  or  more  in- 
dividuals in  a  form  of  combination  prescribed  by  law. 

The  law  frequently  permits  and  sometimes  expressly  author- 
izes— 

1.  Consolidations  of  partnerships. 

2.  Consolidations  of  corporations. 

All  of  which  are  combinations  of  combinations. 

The  progress  of  every  community  is  directly  in  proportion  to 
the  development  of  co-operation.  To  co-operate  is  to  achieve; 
combination  is  progress.  The  form  of  the  combination  may  be 
prescribed  or  regulated  by  law;  and  the  law  may  restrict  or 
impede  co-operation;  but  the  law  cannot  promote  co-operation 
and  combination  beyond  the  requirements  of  economic  condir 
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tions.  Men  co-operated  and  combined  together  to  attain  their 
ends  long  before  there  was  any  law,  written  or  unwritten,  af- 
fecting co-operation.  There  is  no  human  law  so  strong  as  an 
economic  law,  and  there  is  no  law  of  man  that  can  do  more 
than  retard  for  the  time  being  the  trend  of  progress.  Economic 
conditions  are  the  result  of  economic  forces,  and  only  economic 
forces  can  deal  with  economic  conditions.  No  intelligent  dis- 
cussion of  combinations  is  possible  without  a  clear  understand- 
ing of  these  fundamental  truths.  The  subject  must  be  ap- 
proached absolutely  without  prejudice,  and  the  use  of  adjectives 
and  epithets  eschewed. 

No  form  of  combination  is  in  and  of  itself  legal  — that  is,  no 
particular  form  can  be  adopted  that  is  a  guaranty  of  legality. 

The  form  is  not  the  test.  If  the  combination  is  for  an  illegal 
purpose  it  is  immaterial  what  form  it  adopts  —  it  may  remain  a 
voluntary  association,  or  it  may  draw  up  articles  of  partnership, 
or  it  may  incorporate;  the  legality  of  the  combination,  what- 
ever form  it  assumes,  will  be  determined  by  its  purposes;  if  or- 
ganized for  purposes  that  are  lawful,  the  form  it  takes  will  not 
render  it  illegal;  if  organized  for  unlawful  purposes  there  is  no 
form  it  can  take  which  will  render  it  leffal. 

There  is,  therefore,  no  good  reason  why  the  law  should  seek 
to  condemn  any  particular  form  of  combination,  since  that  is 
hammering  at  the  husk  without  disturbing  the  kernel. 

It  has  frequently  been  held  by  the  courts,  and  declared  by 
many  legislatures,  to  be  unlawful  for  parties  to  combine  to- 
gether — 

1.  To  control  competition. 

2.  To  control  production. 

3.  To  control  prices. 

And  whether  the  parties  actually  do  or  can  control  competi- 
tion, production  or  prices  is  held  to  be  immaterial.  A  combi- 
nation is  illegal  if  formed  for  any  of  those  purposes. 

As  a  matter  of  fact,  practically  every  combination  of  two  or 
more  individuals,  firms  or  corporations  in  the  industrial  and 
commercial  world  is  made  for  the  express  or  incidental  purpo6(^ 
of  getting  rid  of  competition  and  the  controlling  of  production 
and  prices;  it  is  hardly  conceivable  that  two  parties  in  the  same 
line  of  business  would  unite  for  any  other  purpose.  The  result 
is  that  the  decisions  of  the  courts  and  the  manv  statutes  are  in. 
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great  confusion,  since  it  is  impossible  to  draw  logical  lines  be- 
tween combinations  which  are  legal  and  combinations  which  are 
illegal,  both  having  for  their  object  the  suppression  of  competi- 
tion and  the  regulation  of  production  and  prices;  but  generally 
speaking  it  is  held  that  where  the  combination  is  organized  for 
the  express  purpose  of  suppressing  competition  and  regulating 
production  and  prices,  it  is  illegal,  even  though  it  accomplishes 
none  of  its  objects;  while  if  it  is  organized  or  develops  along 
legitimate  lines  it  is  not  illegal,  even  though  in  time  it  may 
come  to  control  absolutely  the  trade  or  industry  in  which  it  is 
engaged. 

Whether  true  or  false,  the  maxim,  "  combination  is  the  life 
of  trade,"  is  an  economic  and  in  no  sense  a  legal  proposition; 
if  sound,  economic  forces  will  protect  it;  if  unsound,  neither 
legislative  enactments  nor  judicial  utterances  can  give  it  life. 
It  is  a  statement  of  fact,  and  its  validity  is  a  matter  of  inves- 
tigation and  not  of  legislation;  the  courts  might  as  well  try 
to  conserve  Gresham's  law,  the  Malthusian  theory,  Ricardo's 
doctrine  of  rent,  or  any  other  economic,  scientific  or  philosophic 
notion.  If  competition  is  the  life  of  trade,  and  men  wish  to 
trade,  they  will  compete;  but  if  men  prefer  to  co-operate  and 
combine,  courts  and  legislatures  cannot  make  them  compete. 

As  a  rule  legislatures  rise  no  higher  than  the  apparent  needs 
of  the  hour,  and  courts  seldom  look  beyond  the  cases  before 
them;  neither  take  into  consideration  the  obvious  fact  that 
combination  almost  invariably  leads  to  larger  and  broader  com- 
petition; and  where  combination  results  in  an  oppressive  con- 
trol of  the  market,  it  is  usually  when  artificial  conditions 
created  by  law  and  favorable  to  monopoly  surround  the  in- 
dustries. A  protective  tariff,  for  instance,  does  not  produce 
combinations,  but  it  enables  combinations  to  control  the  home 
market  within  the  limits  of  the  tariff  by  shutting  out  the  com- 
petition which,  under  normal  conditions,  would  keep  the  com- 
bination within  bounds.  In  other  words,  while  the  tariff  in 
the  first  instance  is  not  responsible  for  combinations,  it  is  in 
many  cases  responsible  for  the  evils,  oppressions  and  exactions 
most  bitterly  complained  of;  and  by  holding  out  promises  of 
abnormal  rewards  in  the  shape  of  high  profits,  the  tariff  is  un- 
doubtedly responsible,  in  no  small  degree,  for  the  rapid  growth 
of  combinations  in  this  country.    Co-operation,  like  all  eco- 

84 
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nomic  forces,  and  combinations,  like  all  economic  factors,  re- 
quire the  unhampered  operation  of  other  economic  forces  and 
factors  to  keep  them  in  check  and  compel  them  to  work  out 
their  best  results.  A  protective  tariff  is  a  direct  interference 
with  the  one  economic  check — competition  —  which  of  all  eco- 
nomic forces  tends  most  to  keep  combinations  within  reasonable 
limits;  by  neutralizing  this  all-important  check,  co-operatioD 
and  combination  are  left  to  flourish  rank  and  uncontrolled. 
Having  removed  by  law  the  most  effectual  of  all  economic 
checks,  legislatures  and  courts  strive  in  vain  to  create  artificial 
legal  checks,  and  condemn  practically  all  combinations  in  the 
effort  to  rid  the  community  of  those  objectionable  features  in 
combinations  which  economic  checks,  if  left  unhampered,  would 
quickly  obviate. 

If  congress  and  state  legislatures  would  carefully  remove" 
every  artificial  incentive  to  combination,  it  is  more  than  likely 
that  the  economic  checks  would  furnish  sufficient  protection, 
since  it  is  these  checks,  and  neither  courts  nor  legislatures,  that 
can  keep  combinations  within  normal  limits. 

But  whatever  may  be  the  economic  considerations  for  or 
against  the  law,  as  declared  by  the  great  weight  of  authority, 
it  is  that  combinations  the  object  of  which  is  to  control  com- 
petition, production  or  prices  are  illegal ;  assuming  that  such 
is  the  law  it  is  interesting  to  note  its  application. 

The  object  of  all  laws  and  decisions  against  combinations  ta 
control  competition,  production  and  prices  is  to  protect  the 
community  against  the  maintenance  of  prices  at  levels  higher 
than  they  would  be  if  competition  were  unrestricted  and  pro- 
duction and  prices  uncontrolled. 

The  interest  of  the  community  is  primarily  in  the  price  it 
has  to  pay  for  things,  and  the  popular  outcry  against  trusts 
and  combinations  is  based  upon  the  as^mption  that  they  com- 
pel the  public  to  pay  higher  prices  for  whatever  they  control. 

In  the  long  run  price  is  based  upon  cost,  and  cost  is  made  up> 
of  — 

1.  Labor,  represented  by  wages. 

2.  Capital,  represented  by  the  material  consumed  and  de- 
preciation of  plant,  machinery,  tools,  etc. 

Of  the  two  elements  labor  constitutes  the  larger  item  in  the 
production  of  nearly  every  article, —  in  the  last  analj^sis  it  may, 
possibly,  be  said  to  constitute  the  entire  cost. 
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The  cost  of  producing  any  given  article  may  be  advanced  — 

(a)  By  any  combination  which  advances  wages  either  di- 
rectly or  indirectly; 

(b)  By  any  combination  which  advances  the  cost  of  raw  ma- 
terial, plant,  machinery  or  tools,  either  directly  or  indirectly. 

So  far  as  the  consumer  is  concerned  it  matters  little  whether 
the  advance  in  cost  and  price  is  due  to  the  one  combination  or 
the  other. 

The  object  of  decisions  and  laws  against  combinations  being 
to  protect  the  consumer  against  maintenance  of  price  at  ab- 
normal levels,  it  would  naturally  be  supposed  that  both  laws 
and  decisions  would  be  directed  impartially  against  combina- 
tions of  both  labor  and  capital;  that  no  discrimination  would 
be  made,  since  a  combination  of  one  may  affect  prices  in  ex- 
actly the  same  way  as  a  combination  of  the  other;  but  so  far 
from  there  being  no  discrimination,  it  is  well  settled  by  numer- 
ous decisions  and  many  legislative  enactments,  that  — 

1.  Combinations  of  labor  to  restrict  production  by  shorten- 
ing hours,  or  to  advance  wages,  are  legal ;  whereas, 

2.  Combinations  of  capital  to  restrict  production  in  any  man- 
ner, or  control  prices,  are  illegal. 

It  is  well  settled  that  employees  may  combine  together  for 
the  purpose  of  demanding  higher  wages,  and  they  may  peace- 
ably strike  to  enforce  their  demands;  while  it  is  equally  well 
settled  that  their  employers  cannot  meet  together  and  agree 
upon  the  advance  in  price  that  is  necessary  to  enable  them  to 
pay  the  wages  demanded  —  though,  singularly  enough,  the 
employers  may  meet  together  and  agree  not  to  increase  wages ; 
it  is  lawful  for  them  to  combine  to  fight  their  employees,  but 
not  to  combine  to  advance  prices.  So  strict  is  the  law  in  many 
states  that  if  two  employers  should  agree  together  to  advance 
prices  they  would  be  subject  to  criminal  prosecution,  notwith- 
standing all  their  employees  are  in  a  combination  and  on  a 
strike  to  advance  wages.  The  manifest  injustice,  not  to  say 
absurdity,  of  this  condition  of  things  appeals  to  every  fair- 
minded  man. 

The  legislature  of  Illinois  in  1897  amended  the  Illinois  law 
against  trusts  and  combinations,  providing  that  in  the  mining, 
manufacture  or  production  of  articles  of  merchandise,  the  cost 
of  which  is  mainly  made  up  of  wages,  it  shall  not  be  unlawful 
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for  persons,  firms  or  corporations  to  enter  into  joint  arrange- 
ments of  any  sort,  the  principal  object  or  effect  of  which  is,  to 
maintain  or  increase  wages. 

Such  an  amendment,  if  constitutional,  nullifies  the  entire 
law,  for  it  is  difficult  to  conceive  a  combination  that  would  not 
escape  under  this  proviso;  but  it  serves  to  show  that  even  leg- 
islators, who  are  ordinarily  quite  oblivious  to  all  economic 
considerations,  recognize  the  injustice  of  permitting  labor  to 
combine  to  advance  wages  and  at  the  same  time  forbidding 
capital  from  combining  to  make  the  advance  in  prices  rendered 
necessary  by  the  advance  in  wages. 

The  predicament  of  the  employer  is  interesting.  His  employ- 
ees combine  and  by  concerted  action  demand  an  increase  in 
wages  within  a  day  or  a  week;  the  employer  cannot  grant  the 
increase  without  an  increase  in  price;  if  he  advances  his  prices, 
then,  his  competitors  in  the  same  town  or  in  some  other  place 
who  are  not  subjected  to  similar  demands  will  get  his  trade; 
in  self-protection  the  employer  must  hope  that  the  labor  com- 
bination is  strong  enough  to  subject  his  competitors  to  similar 
demands,  and  in  self-protection  he  must  get  into  communica- 
tion with  his  competitors  so  as  to  meet  the  abnormal  condition 
created  by  the  labor  combination. 

Combinations  of  labor  beget  and  necessitate  combinations  of 
capital.  The  one  is  as  legitimate  as  the  other.  Both  should 
stand  on  a  footing  of  absolute  equality  before  the  law;  what  is 
permitted  the  one  should  be  permitted  the  other;  what  is  denied 
the  one  should  be  denied  the  other. 

Intelligent  and  far-seeing  labor  leaders  have  recognized  the 
fact  that  it  is  only  with  combinations  of  capital  that  large  com- 
binations of  labor  can  deal  with  satisfaction  and  certainty  of 
permanence  in  the  result.  At  the  trust  conference  in  Chicago  in 
September,  1899,  it  was  a  matter  of  comment  that  trade  union 
representatives  did  not  bitterly  denounce  combinations. 

''  The  aggressions  of  the  trust  on  the  rights  of  the  laborer 
and  the  lowering  effect  on  wages  make  fine  subjects  for  public 
harangues,  and  the  politicians  of  the  conference  used  them 
freely.  The  starving  employee  is  an  excellent  bit  of  oratorical 
property  not  to  be  slighted  by  any  stump  speaker.  But  it  is  a 
significant  fact  that  it  was  not  the  laborer  who  was  the  most 
bitter  complainant.    The  small  producer  and  the  traveling  man 
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-were  the  extremists.  To  be  sure,  the  representative  of  the 
Knights  of  Labor  could  not  well  be  exceeded  in  virulence,  but 
the  trade  unionists  all  spoke  with  moderation.  Mr.  Gompers- 
said  that  wages  were  continually  rising,  and  that  trusts  will  in- 
crease; Mr.  Garland  conceded  that  trusts  may  have  some  ad- 
vantage to  the  workman;  Mr.  White,  in  a  paper  which  for 
impartiality  and  clear  reasoning  was  scarcely  surpassed  in  the 
conference,  claimed  no  friendship  for  the  trusts,  and  hinted  at 
probable  abuses,  but  indulged  in  no  general  denunciation.  Mr. 
Morgan,  of  course,  took  the  socialistic  attitude  of  encouraging 
trusts  as  a  step  toward  socialism.  The  more  bitter  foes  of  the 
trusts  intimated  that  labor  was  not  altogether  disinterested  in 
holding  their  conservative  views.  Trade  unions  were  accused 
of  having  leagued  with  capital  to  form  a  more  gigantic  trust 
for  the  joint  spoliation  of  the  consumer." 

In  so  far  as  there  is  any  truth  in  this  last  insinuation,  it  sim- 
ply goes  to  show  that  both  combinations  may  be  injurious  to 
the  community;  certain  it  is  that  no  argument  can  be  urged 
in  favor  of  the  one  that  cannot  be  urged  in  favor  of  the  other, 
and  nothing  can  be  said  against  the  oi^e  that  cannot  be  said 
with  equal  force  against  the  other. 

In  1890  congress  passed  the  federal  anti-trust  act  making  it 
a  criminal  oflfense  for  two  or  more  persons  to  agree  or  combine 
in  any  manner  to  restrain  or  monopolize,  in  part  or  in  whole, 
interstate  commerce. 

The  power  of  congress  under  the  constitution  extends  only 
to  the  regulation  and  protection  of  interstate  commerce,  and 
any  attempt  to  extend  this  act  would  be  an  infringement  upon 
the  rights  of  the  several  states. 

Each  state  has  the  power  to  prescribe  the  terms  and  condi- 
tions upon  which  corporations  may  be  created  under  its  own 
laws,  and  —  what  is  more  important  in  this  connection  —  each 
state  has  the  power  to  prescribe  the  terms  and  conditions  upon 
which  it  will  permit  the  corporations  of  other  states  and  coun- 
tries to  do  business  within  its  borders,  or  it  may,  if  it  sees  fit, 
arbitrarily  exclude  them. 

It  therefore  lies  within  the  power  of  each  state  to  prevent 
the  creation  of  corporate  combinations  under  its  own  laws,  and 
to  forbid  combinations  organized  under  the  laws  of  other 
states  from  doing  business  within  its  borders.    In  these  re- 
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spects  the  power  of  each  state  is  practically  absolute,  and  if 
any  combination  is  doing  business  within  the  borders  of  a  state 
contrary  to  the  will  of  the  people,  it  is  the  fault  of  the  legisla- 
ture and  the  legal  officers  of  the  state. 

Thirty  of  the  states  and  territories  have  passed  laws  affect- 
ing trusts  and  combinations,  most  of  the  statutes  being  of  the 
most  sweeping  and  drastic  character,  forbidding,  according  to 
their  strict  letter,  combinations  of  every  nature  and  kind  the 
objects  of  which  are  to  control  in  any  manner  competition, 
production  or  prices.  Under  these  various  statutes,  including 
the  federal  act,  the  size  of  the  combination  is  entirely  immate- 
rial; nor  need  it  be  shown  that  a  trade,  industry  or  calling  is 
either  monopolized  or  in  danger  of  being  monopolized;  it  need 
not  be  shown  that  prices  have  been  advanced,  or  that  anything 
has  been  done  to  the  detriment  of  the  public. 

In  most  states  the  prosecutions  are  made  easy  and  the  penal- 
ties on  conviction  are  severe. 

Notwithstanding  this  mass  of  legislation  there  is  a  cry  for 
more  legislation,  and  especially  for  federal  intervention  —  even 
for  an  amendment  to  the  constitution.  This  cry  comes  from 
the  politicians  rather  than  from  the  people,  for  if  the  people 
really  wished  combinations  suppressed  they  have  the  power  in 
their  several  states  and  territories  to  make  the  necessary  laws; 
they  have  such  laws  in  thirty  states  and  territories,  and  they 
have  elective  state's  attorneys  and  elective  judges,  all  keenly 
alive  to  the  popular  will.  A  federal  law  could  not  be  drawn 
as  drastic  as  most  of  the  state  laws;  if  state  officials  will  not 
enforce  the  latter,  what  reason  is  there  to  believe  that  federal 
officials  would  enforce  the  former  if  passed? 

Were  the  many  laws  strictly  enforced  against  all  associations 
and  combinations  of  employers,  troubles  would  multiply  and  a 
crisis  be  reached  in  which  organized  labor  would  probably  be 
found  on  the  side  of  organized  capital,  advocating  the  same 
rights  for  both;  but  the  law  is  not  generally  enforced.  An 
occasional  prosecution  serves  to  remind  the  people  that  the  law 
is  still  part  of  the  criminal  code,  and  to  impress  those  who 
happen  to  be  convicted  with  a  lasting  sense  of  glaring  incon- 
sistencies in  the  administration  of  justice. 

Notwithstanding  several  adverse  decisions  of  the  supreme 
court  of  the  United  States,  railway  companies  continue  to  form 
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associations  the  object  of  which  is  to  very  materially  control 
and  regulate  interstate  commerce;  and,  notwithstanding  the 
many  decisions  of  state  courts,  employers  continue  to  form  as- 
sociations and  combinations  which  are  contrary  to  the  strict 
letter  of  state  laws. 

Were  they  so  disposed,  every  state's  attorney  in  nearly  every 
large  city  in  the  country  could  keep  busy  from  one  year's  end 
to  the  other  prosecuting  illegal-combinations  and  associations ; 
for  there  is  scarcely  a  trade,  industry  or  calling  in  which  there 
are  not  combinations  and  associations  of  two  or  more  persons 
the  objects  of  which  are  to  suppress  competition  and  control 
prices. 

The  ideal  condition  contemplated  by  anti-trust  laws  and  de- 
cisions is  that  of  piratical  and  merciless  commercial  and  indus- 
trial warfare,  wherein  the  hand  of  every  manufacturer,  trader 
and  producer  is  raised  against  his  brother,  and  all  friendly  in- 
tercourse and  concert  of  action  rendered  impossible.  Happily, 
in  spite  of  the  law,  such  a  condition  of  industrial  and  commer- 
cial savagery  does  not  exist  More  than  ever  before  are  men 
coming  together  in  all  walks  of  life ;  clubs  and  associations  of 
various  kinds  are  formed,  wherein  competitors  meet  in  friendly 
discussion  and  agree  upon  many  things  which  affect  their  trade 
and  directly  or  indirectly  affect  the  public.  It  is  neither  posr 
fiible  nor  politic  to  prevent  these  things.      ^« 

The  moving  force  behind  all  law  is  public  sentiment.  A  law 
which  is  in  strict  accord  with  sound  public  sentiment  is  a  living 
rule  of  conduct  and  virtually  enforces  itself;  ,a  law  which  is 
contrary  to  the  honest  convictions  of  the  people  concerning 
what  is  fair  and  just  can  never  be  enforced. 

Combinations  of  capital  and  combinations  of  labor  have  come 
to  stay;  they  are  part  of  the  superb  organization  which  char- 
acterizes modern  industrial  and  commercial  progress;  they  are 
the  inevitable  and  legitimate  successors  of  more  primitive  con- 
ditions of  trade  rivalry  and  destruction ;  they  are  part  of  the  ■ 
great  scheme  of  co-operation,  which  is  the  principal  factor  in 
social  advancement;  they  bring  persons,  localities,  states  and 
<50untries  together;  they  are  the  foes  of  war  and  the  allies  of 
peace,  and  at  their  best  they  tend  to  make  the  dream  of  the 
brotherhood  of  man  a  reality. 
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They  are  often  crudely  organized  and  frequently  abuse  their 
powers;  herein  lies  the  opportunity  for  legislative  control  and 
supervision.  But,  beyond  the  prevention  of  abuses,  legislative 
interference  with  combinations,  which  are  the  inevitable  re^ 
suits  of  economic  conditions,  is  futile  for  good,  if  not  positively 
pregnant  with  mischief.  The  province  of  the  law  is  to  restrict 
the  evil  and  conserve  the  good ;  extermination  is  impossible. 


APPENDIX. 


LAWS  OF  NEW  JERSEY,  WEST  VIEGINIA  AND  DELA- 
WARE  PROVIDING  FOR  THE  ORGANIZATION 
OF  PRIVATE  CORPORATIONS  FOR  PROFIT. 

For  the  convenience  of  those  who  desire  to  organize  large 
corporations,  the  corporation  laws  of  New  Jersey,  West  Vir- 
ginia and  Delaware  are  herein  given.  New  Jersey  is  the  state 
commonly  chosen,  partly  because  its  laws  have  been  drawn  for 
the  purpose  of  encouraging  the  organization  of  corporations, 
and  partly  because  it  is  so  convenient  to  the  city  of  New  York  — 
the  home  of  most  corporations  —  that  New  York  lawyers  and 
capitalists  turn  to  it  naturally.  In  many  of  its  essential  pro- 
visions the  law  of  New  Jersey  is  no  more  favorable  than  the 
corporate  acts  of  many  other  states,  but  the  fees  for  incorpora- 
tion, as  compared  with  the  fees  in  New  York  or  Illinois,  for  in- 
stance, are  materially  less;  so  much  less  as  to  be  considered  in 
the  organization  of  a  large  corporation. 

The  organization  of  corporations  under  the  laws  of  one  state, 
for  the  express  purpose  of  doing  business  in  other  states,  is  a 
practice  of  comparatively  recent  growth,  and  it  is  one  which 
is  certain  to  be  very  materially  affected  by  the  decisions  of  the 
courts.  It  is  needless  to  say  that,  while  care  should  always  be 
observed  in  the  organization  of  a  corporation,  the  utmost  care 
must  be  observed  in  the  organization  of  a  corporation  under 
the  laws  of  one  state,  where  the  corporation  has  no  property 
or  business  in  the  state  of  its  organization,  but  intends  to  con- 
duct its  entire  business  in  other  states.  Under  ordinary  con- 
ditions, a  corporation  would  organize  under  the  laws  of  th& 
state  where  it  intends  to  do  business;  but  the  laws  of  the  sev- 
eral states  vary  so  materially,  and  the  fees  and  expenses  of  in- 
corporation differ  so  greatly,  that  it  is  quite  natural  for  parties. 
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desiring  to  form  a  corporation  to  seek  the  state  where  the  laws 
are  most  favorable  and  the  expenses  are  least. 

The  law  does  not  look  with  entire  favor  upon  corporations 
which  are  organized  in  one  state  for  the  purpose  of  doing  busi- 
ness in  another,  and,  unless  every  provision  of  the  law  of  in- 
corporation is  carefully  observed,  the  parties  interested  are 
liable  to  be  held  as  partners. 

In  an  early  case  (Hill  v.  Beach  et  al.  (1858),  12  K  J.  Eq.  31), 
it  was  held  that  a  corporation  organized  under  the  laws  of  the 
5tate  of  New  York  for  the  express  purpose  of  doing  business  in 
New  Jersey  did  not  comply  with  the  law  of  its  organization, 
and  that  the  parties  interested  were  liable  as  partners.  The 
court  said: 

"I  think  the  position  taken  by  the  defendant's  counsel  correcti  that  'the 
BeUeviUe  Quarry  Company '  cannot  be  recognized  by  any  court  in  New 
Jersey  as  a  legally  constituted  corporation,  nor  be  dealt  with  as  such.  If 
it  can  be,  what  need  is  there  of  any  general  or  special  law  in  our  state  ? 
Individuals  desirous  of  carrying  on  any  manufacturing  business  may  go 
into  the  city  of  New  York,  organize  under  the  general  laws  of  that  state, 
erect  all  their  manufacturing  establishments  here,  and,  under  their  assumed 
name,  transact  their  business,  not  only  free  from  all  personal  responsibility, 
but  under  cover  of  a  corporation  not  amenable  to  our  Iaw&  Surely  such 
a  company  could  not  be  declared  an  insolvent  corporation  under  our  laws 
to  prevent  frauds  by  incorporated  companies,  and  must  necessarily  act 
entirely  independently  of  all  our  statutes  respecting  corporations. 

"  How,  then,  is  such  a  body  to  be  regarded  and  treated  by  our  laws  ? 
how  is  it  to  be  dealt  with  by  our  courts?  Here  are  four  individuals  who 
have  assumed  the  name  of  *the  Belleville  Quarry  Company  I '  They  have 
purchased  property  in  New  Jersey,  which  they  have  agreed  shall  belong 
to  this  company.  Although  it  does  not  stand  in  the  company's  name,  it  is 
held  in  trust  for  them.  These  individuals  have  carried  on  business  here 
under  this  assumed  name.  They  have  made  contracts  and  have  con- 
tracted debts  as  '  the  Belleville  Manufacturing  Company.'  They  are  not  a 
domestic  corporation,  and  cannot  be  sued  as  such.  They  are  not  a  foreign 
corporation,  for  it  is  perfectly  manifest,  upon  the  face  of  their  proceed- 
ings, that  their  attempted  organization  under  the  general  law  of  New 
York  respecting  corporations  was  a  fraud  upon  the  law  of  that  state. 
These  individuals,  then,  must  be  treated  and  dealt  with  by  the  law  as 
partners  trading  under  the  name  they  have  assumed.  Although  their 
object  in  taking  the  name  they  did  was  to  avoid  personal  responsibility, 
the  law  will  not  allow  them  to  escape.  A  court  of  equity,  as  weU  as  a 
oourt  of  law,  will  treat  them  as  partners." 

In  another  case  (Booth  et  al.  v.  Wonderly  (1873),  36  N.  J.L. 
S50),  the  supreme  court  in  New  Jersey  held  that,  where  the  char- 
ter of  an  insurance  company  located  its  office  in  Trenton^  it 
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was  a  fraud  and  illegal  to  do  business  from  an  office  in  Jersey 
City.    In  this  case  the  court  said : 

"  The  doctrine  that  the  organization  cannot  be  inquired  into  collater- 
ally has  no  application  as  the  case  stands,  because  the  charter  does  not 
fit  this  company,  and  was  not  intended  for  it.  The  organization  is  en- 
tirely outside  of  the  act,  and  has  no  existence  as  a  corporation,  real  or  de 
facto.  The  extent  to  which  a  corporate  body  under  such  a  charter  may 
contract  in  other  places  than  where  located  is  not  in  the  case  with  its 
present  aspect  That  is  a  question  of  power  merely,  while  the  question 
before  us  now  is  one  of  corporate  existence.'* 

In  Stout  et  al.  v.  Zulick  et  al.  (1886, 48  N.  J.  L.  599,  7  Atl. 
R.  362),  the  doctrine  that  shareholders  in  a  corporation  not  le- 
gally organized  would  be  held  as  partners  was  somewhat  mod- 
ified, to  the  effect  that  persons  who  had  contracted  with  the 
de  facto  corporation  as  a  corporation  cannot  deny  its  existence 
in  order  to  charge  the  stockholders  as  partners,  and  also  to  the 
effect  that  the  legality  of  the  corporate  existence  of  the  corpo- 
ration can  be  inquired  into  only  by  the  state.  Referring  to 
Hill  V.  Beach  and  Booth  v.  Wonderly,  the  court  said: 

"In  the  former  case,  persons  who  associated  themselves  together  for 
the  purpose  of  carrying  on  the  quarrying  business  in  this  state  took  pro- 
ceedings to  incorporate  themselves  into  a  company  under  a  general  corpo- 
ration law  of  New  York.  They  were  held  liable  as  partners  upon  the 
ground  that  they  were  not  a  corporation,  the  chancellor  saying  that  they 
were  not  a  domestic  corporation  and  could  not  be  sued  as  such,  and  that 
they  were  not  a  foreign  corporation,  for  it  was  perfectly  manifest  upon 
the  face  of  their  proceedings  that  their  attempted  organization  under  the 
general  law  of  New  York  was  a  fraud  upon  that  law.  In  Booth  v.  Won- 
derly (1873),  36  N.  J.  \j.  250,  persons  who  had  got  control  of  a  special  char- 
ter creating  a  corporation  to  be  located  in  Trenton,  but  who  were  not 
named  as  corporators  therein,  attempted  to  use  it  to  establish  a  company 
under  it,  to  be  located  at  Jersey  City,  and  to  give  such  company  a  corpo- 
rate color  under  that  charter.  The  court  said  that  the  company  had  some 
semblance  of  a  corporation  in  name,  form  of  organization,  and  assump- 
tion of  a  seal,  yet  not  enough  to  give  it  a  cte  facto  corporate  existence; 
that  the  attempt  to  establish  the  company  in  Jersey  City  under  the  char- 
ter was  a  palpable  and  entire  perversion  of  the  object  of  the  act,  and  a 
fraud  upon  the  act;  that  it  gave  no  corporate  color  to  the  company;  that 
the  doctrine  that  the  organization  cannot  be  inquired  into  collaterally  had 
no  application  to  that  case,  because  the  charter  did  not  fit  the  company 
and  was  not  intended  for  it,  and  that  the  organization  was  entirely  out- 
side of  the  act  and  had  no  existence  as  a  corporation,  real  or  de  facto.  It 
will  have  been  seen  that  in  each  case  the  ratio  decidendi  was  that  the  pre- 
tended incorporation  was  a  fraud  upon  the  act  under  which  the  defend- 
ants claimed  corporate  existence.** 
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In  Montgomery  et  al.  v.  Forbes  (1889, 148  Mass.  249, 19  N- 
E.  E.  342)  the  question  presented  was  whether  or  not  certain 
goods  were  sold  to  a  corporation  called  the  Forbes  Woolen. 
Mills  or  to  the  defendant  individually  doing  business  under 
that  name.  The  defendant,  for  the  purpose  of  limiting  his 
personal  responsibility,  and  because  the  tax  laws  of  New 
Hampshire  were  more  favorable  to  corporations  than  the  Mas- 
sachusetts laws,  went  to  Nashua  to  form  a  corporation  for  the 
manufacture  of  woolen  goods;  he  employed  an  attorney  at 
Nashua  to  incorporate  the  company  in  a  legal  and  proper  man- 
ner under  the  laws  of  New  Hampshire;  the  attorney  selected 
three  other  persons  in  Nashua,  who,  together  with  the  defend- 
ant and  the  attorney  himself,  executed  an  agreement  of  asso- 
ciation which  was  duly  recorded  in  the  office  of  secretary  of 
state  of  Ne^  Hampshire,  reciting  that  the  subscribers  associate 
themselves  for  the  purpose  of  forming  a  corporation  to  be  called 
the  Forbes  Woolen  Mills,  with  place  of  business  in  Nashua^ 
N.  H.,  and  East  Brookfield,  Mass.  The  following  facts  appeared : 

"  The  defendant  further  testified  that,  subsequently  to  the  execution  of 
the  agreement  of  association,  one  or  more  meetings  were  held  by  the 
signers,  at  which  he  was  elected  president  and  treasurer  of  the  corpora- 
tion, and  such  other  officers  and  directors  were  elected  as  were  necessary 
under  the  laws  of  New  Hampshire;  that  the  attorney  had  been  recom- 
mended to  him  as  a  reputable  and  reliable  man  and  attorney,  and  he  left 
everything  in  his  hands,  and  supposed  he  did  everything  necessary  and 
proper  to  establish  the  corporation  in  a  legal  manner;  that  records  of  the 
meetings  were  kept  by  the  attorney,  and  that  there  was  a  stock-book,  and 
certificates  of  stock  were  issued ;  that  all  the  stock  was  issued  to  the  de- 
fendant, and  that  no  other  person  was  interested  in  it;  that  fifty  per  cent, 
of  the  capital  stock  of  tlie  corporation  was  actually  paid  in  by  him  in  cash 
and  supplies;  that  after  the  organization  of  the  corporation  be  hired,  as 
treasurer  of  the  corporation,  a  mill  in  East  Brookfield  belonging  to  his 
mother,  Roxana  Forbes,  and  himself,  and  began  the  manufacture  of  woolen 
goods;  that  be  purchased  the  necessary  supplies,  including  those  named 
in  the  plaintiff's  account,  and  placed  them  under  the  direction  of  a  super- 
intendent employed  to  supervise  the  manufacture  of  the  goods;  that  there 
was  no  manufacturing  done  in  Nashua,  nor  any  other  business  except  the 
holding  of  corporate  meetings,  and  possibly  the  sale  now  and  then  of  a 
bill  of  goods  in  the  ordinary  course  of  business;  and  that  the  principal 
place  of  business  of  the  corporation  was  in  East  Brookfield;  that  he,  a& 
president  and  treasurer  of  the  corporation,  continued  to  manufacture 
woolen  goods  for  about  four  months,  and  sent  the  goods  to  commission 
houses  in  New  York  to  be  sold;  and  that  at  the  end  of  said  four  months 
he  was  unable  to  continue  the  business  and  gave  it  up^  and  no  further 
business  was  done  by  him  or  by  the  corporation." 
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V 

The  trial  court  was  asked  to  rule  that  the  plaintiffs  were  not 
entitled  to  recover,  the  account  in  question  having  been  paid 
by  the  notes  of  the  corporation. 

"The  judge  declined  so  to  rule,  and  submitted  the  following  questions 
to  the  jury:  Mst  Did  the  Forbes  Woolen  Mills  and  the  members  of  said 
-alleged  corporation,  including  said  Forbes,  at  the  time  of  its  attempted  or. 
ganization,  intend  to  carry  on  its  business  as  a  manufacturing  corporation 
(other  than  holding  meetings  of  its  members  and  officers)  in  whole  or. in 
part  in  the  city  of  Nashua,  New  Hampshire  ?  2d.  Was  there  an  attempt 
in  good  faith  on  the  part  of  the  defendant  Forbes  to  organize  the  corpo- 
ration of  the  Forbes'Woolen  Mills  ?  3d.  Did  said  Forbes,  at  and  prior  to 
the  time  the  goods  in  controversy  were  ordered,  namely,  at  all  times  after 
May  12, 1885,  during  his  dealings  with  the  plaintiff,  believe  that  the  organ- 
ization of  said  Forbes  Woolen  Mills  was  a  valid  corporation  ? ' . 

"The  jury  answered  the  first  two  questions  in  the  negative,  and  the 
third  in  the  affirmative. 

"The  judge  being  of  the  opinion  that,  upon  the  findings  of  the  jury  and 
the  uncontradicted  evidence  in  the  case,  the  plaintiffs  were  entitled  to  re- 
cover, directed  the  jury  to  return  a  verdict  for  the  plaip tiffs,  and  reported 
the  case  for  the  determination  of  this  court*' 

On  appeal  the  supreme  court  of  Massachusetts  said: 

"  The  apparent  corporation  was  not  a  corporation.  The  statute  of  New 
Hampshire  requires  five  associates,  and  the  articles  of  agreement  must  be 
recorded  in  the  town  in  which  the  principal  business  is  to  be  carried  on, 
and  the  place  in  which  the  business  is  to  be  carried  on  must  be  distinctly 
stated  in  the  articles;  otherwise  there  is  no  corporation.  The  defendant's 
pretended  associates  were  associates  only  in  name;  he  alone  was  inter- 
ested in  the  enterprise.  The  articles  of  agreement  were  recorded  in  Nashua, 
and  stated  that  the  business  was  to  be  carried  on  there,  but  it  was  not  in 
fact  carried  on  there,  and  was  not  intended  to  be.  The  defendant  took  all 
the  shares  of  the  capital  stock,  and  paid  in  to  himself,  as  treasurer,  only 
fifty  per  cent  of  the  amount  thereof.  This  is  not  a  case  where  there  has 
been  a  defective  organization  of  a  corporation  which  has  a  legal  existence 
under  a  valid  charter.  Here  there  was  no  corporation.  It  was  just  the 
same  as  if  the  defendant  had  done  nothing  at  all  in  the  way  of  establish- 
ing a  corporation,  but  had  conducted  his  business  under  the  name  of  the 
Forbes  Woolen  Mills,  calling  it  a  corporation.  The  business  was  his  per- 
sonal business,  which  he  transacted  under  that  name." 

Under  the  laws  of  Minnesota  a  private  corporation  must 
have  its  place  of  business  and  keep  its  books  within  the  state, 
and  there  must  be  a  substantial  compliance  with  the  statute. 
In  this  connection  the  supreme  court  of  Minnesota  has  said :  * 

"  It  is  shown  by  the  evidence  that,  although  incorporated  under  the 
laws  of  this  state,  the  respondent's  business  has  been  that  of  manufactur- 

1  State  V.  Park  &  Nelson  Lumber  Ca  (1894),  58  Minn.  330,  59  N.  W.  R. 
1048,  1  A,  &  E.  Corp.  Caa  (N.  S.)  24. 
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ing  lamber  and  making  boxes  at  Brasington,  Wi&    It  bought  its  supplies  i 

and  shipped  its  products  there.    All  business  correspondence  was  had,  all  | 

collections  made,  and  all  bills  paid  at  that  point  Prior  to  the  month  of 
March,  1891,  an  office,  in  which  more  or  less  busine&s  was  transacted,  had 
been  maintained  at  Red  Wing»  in  this  state;  but  about  that  time,  acting 
under  a  motion  made  and  carried  at  a  directors'  meeting,  the  general 
manager  removed  that  office,  with  all  of  its  furniture,  books,  papers, 
stationery  and  other  articles,  to  Brasington.  The  removal  was  so  com- 
plete that,  for  the  purpose  of  holding  a  stockholders*  meeting  in  June, 
office  room  had  to  be  hired.  A  box  in  the  postoffice  was  then  rented,  but 
no  mail,  except  a  few  circulars,  has  been  received  at  Red  Wing,  and  none 
deposited.  Since  December,  1801,  respondent  claims  to  have  had  an  office 
at  that  place,  and  to  have  had  a  secretary  and  treasurer  there.** 

Continaing,  the  court  said: 

"  By  General  Statutes  1878  (ch.  84,  §  126),  it  is  provided  that  the  secre- 
tary and  treasurer  of  every  corporation  organized  under  the  laws  of  this 
state  shall  reside,  have  their  place  of  business,  and  keep  the  books  of  the 
corporation,  within  its  borders;  and  it  has  been  held  that,  independently 
of  a  statute,  it  is  iocumbent  upon  a  private  corporation  to  keep  its  princi- 
pal place  of  business,  its  books  and  records,  and  its  principal  offices,  in  the 
state  in  which  it  is  incorporated,  to  an  extent  necessary  to  the  fullest 
jurisdiction  and  visitorial  power  of  the  state  and  its  courts,  and  the  effi- 
cient exercise  thereof  in  all  proper  cases,  and  that  a  forfeiture  may  be 
adjudged  for  a  violation  of  this  common-law  obligation.  State  v.  Milwau- 
kee, L.  a  &  W.  Ry.  Ca  (1879),  45  Wis.  579. 

"The  necessity  of  a  substantial  compliance  with  the  provisions  of  sec- 
tion 126  is  evident,  and  a  deliberately  planned  attempt  to  evade  the  obli- 
gation cannot  be  overlooked  or  tolerated. 

"  After  our  statement  of  the  undisputed  facts  of  this  case,  words  need 
not  be  wasted  in  demonstrating  that  for  the  past  three  years  the  stock- 
holders and  officers  of  respondent  corporation  have  been  engaged  in  evad- 
ing and  violating  that  part  of  the  statute  under  which  the  corporatioD 
was  organized,  which  requires  that  the  place  of  business  shall  be,  and  the 
books  kept,  within  this  state.  This  is  an  abuse  and  misuser  of  its  corporate 
rights,  powers,  privileges  and  franchises  which  justify  and  demand  a  for- 
feiture thereof." 

Where  the  law  of  its  incorporation  expressly  provides  that 
the  corporation  may  do  business  in  any  state  except  the  state 
of  its  incorporation,  it  is  more  than  doubtful  whether  the  cor- 
poration has  a  legal  existence  anywhere.  Since  the  corpora- 
tions of  one  state  can  do  business  in  other  states  only  by  the 
suflFerance  or  permission  of  such  states,  and  receive  recognition 
only  as  a  matter  of  comity,  it  is  manifestly  an  imposition  for 
a  state  to  encourage  the  organization  of  corporations  which  are 
forbidden  by  law  to  do  business  within  its  own  borders,  for  the 
purpose  of  doing  business  in  other  states.    Eef erring  to  corpo^ 
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rations  organized  under  laws  of  Pennsylvania  which  could  not 
do  business  in  the  state  of  Pennsylvania,  the  supreme  court  of 
Kansas  (Land  Grant  K.  &  T.  Co.  v.  Board  of  County  Com'ra 
(1870),  6  Kan.  245)  quoted  with  approval  the  following  general 
propositions: 

'''It  is  weU  settled  that  while  a  nation  possesses  an  ezclusive  jurisdic- 
tion within  its  own  boundaries,  neither  constitutions  nor  statutes  have 
any  intrinsic  force,  ex  propria  vigore,  beyond  the  territory  of  the  sover- 
eignty which  enacts  them,  and  the  respect  which  is  paid  to  them  elsewhere 
depends  on  comity  alone.'  Sedg.  on  Stat,  and  Const.  Law,  69.  Tliis  is  a 
maxim,  self-evident  and  universal  in  its  application,  applying  as  well  be- 
tween the  different  states  of  this  Union  as  between  foreign  states;  and 
needs  only  to  be  stated  to  be  assented  to.  It  would  be  absurd  in  the  ex- 
treme to  suppose  that  the  laws  of  any  state  or  country  could  have  any 
force  or  operation  beyond  the  boundaries  of  the  state  enacting  them.  '  A 
corporation  is  an  artificial  being,  invisible,  intangible,  and  existing  only  in 
the  contemplation  of  law.  Being  the  mere  creature  of  law,  it  possesses 
only  those  properties  which  the  charter  of  its  creation  confers  upon  it» 
either  expressly  or  as  incidental  to  its  very  existence.'  Dartmouth  College 
▼.  Woodward  (1819),  4  Wheat  636.  It  'can  have  no  legal  existence  out  of 
the  boundaries  of  the  sovereignty  by  which  it  is  created.'  'It  exists  only 
in  contemplation  of  law  and  by  force  of  the  law;  and  when  that  law  ceases 
to  operate  and  is  no  longer  obligatory,  the  corporation  can  have  no  exist- 
ence. It  must  dwell  in  the  place  of  its  creation,  and  cannot  migrate  to  an- 
other sovereignty.'    Bank  of  Augusta  v.  Earle  (1839),  18  Pet  520,  588,  589. 

" '  It  is  a  rule  of  law  that  a  private  corporation  whose  charter  has  been 
granted  by  one  state  cannot  hold  meetings  and  pass  votes  in  another  state. '^ 
Hills  V.  Parish  (1862),  14  N.  J,  Ch.  880,  38a  'Corporate  acts  performed  by 
the  body  of  the  corporation  while  sitting  out  of  the  state  which  creates  it 
are  void  and  of  no  effect'  Aspinwall  et  al.  v.  Ohio  &  Miss.  R.  Ca  (1868),. 
20  Ind.  492,  497.    And  see  Miller  v.  Ewer  (1847),  27  Ma  509,  524 

Continuing,  the  Kansas  court  said: 

"  A  corporation,  in  order  to  have  any  legal  or  valid  existence,  must  have 
a  home,  a  domicile,  a  principal  place  of  doing  business,  within  the  bound- 
aries of  the  state  which  creates  it  It  may  send  agents  into  other  states 
to  do  business,  but  it  cannot  migrate  in  a  body.  If  it  attempts  to  migrate 
in  a  body,  to  go  beyond  the  jurisdiction  of  the  laws  which  bind  and  hold 
it  together,  it  dissolves  into  its  original  elements,  and  the  persons  who 
comprise  it  become  only  individuals  And  even  where  a  corporation  has 
a  legal  and  valid  existence  in  its  own  state,  the  only  recognition  that  other 
states  will  give  to  it  is  such  as  the  rules  of  courtesy  and  comity  between 
states  require. 

"Under  the  rules  of  comity,  a  foreign  corporation  may  by  its  agents 
usually  exercise  in  another  state  all  the  powers  which  it  could  exercise  in 
its  own  state,  which  are  not  repugnant  to  the  laws  and  institutions  nor 
prejudicial  to  the  interests  of  such  other  state.  And  comity  would  per- 
haps allow  a  foreign  corporation  to  exercise  in  another  state  powers 
beyond  what  it  could  exercise  in  its  own  state,  which  were  absolutely  neo* 
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essary  to  the  exercise  of  its  legitimate  fonctions  in  its  own  state.  For  in- 
stance: Suppose  that  grapes  and  wine  could  not  be  produced  in  the  state 
of  Pennsylvania;  and  suppose  that  the  state  of  Pennsylvania  desired  to 
charter  a  corporation  to  furnish  grapes  and  wine  from  the  states  of  New 
York  and  California  to  the  people  of  the  state  of  Pennsylvania.  The  states 
of  New  York  and  California  might,  through  comity,  allow  said  corporation 
to  hold,  occupy  and  operate  vineyards  in  their  respective  states  for  that 
purpose.  But  this  is  certainly  as  far  as  any  kind  of  courtesy  or  comity 
would  go.  (No  rule  of  comity  will  allow  one  state  to  spawn  corporations* 
and  send  them  forth  into  other  states  to  be  nurtured,  and  do  business 
there,  when  said  first-mentioned  state  will  not  allow  them  to  do  business 
within  its  own  boundaries) 

**  The  first  section  of  the  plaintiff's  charter  says  that  this  corporation 
(the  New  York  &  California  Vineyard  Company)  may  do  business  any- 
where except  in  the  state  of  Pennsylvania —  which  is  equivalent  to  saying 
that  it  shall  not  do  business  in  the  state  of  Pennsylvania;  and  the  fourth 
section  says  that  it  shall  establish  their  offices  where  their  business  is 
located,  which  is  equivalent  to  saying  that  they  shall  not  establish  any 
office  in  the  state  of  Pennsylvania.  From  the  only  territory  in  the  whole 
world  over  which  thjs  state  of  Pennsylvania  has  any  jurisdiction  or  con- 
trol, and  in  which  it  could  authorize  a  corporation  to  have  an  office,  or  to 
do  business,  it  excludes  this  corporation ;  and  the  attempt  on  the  part  of 
the  state  of  Pennsylvania  to  authorize  this  corporation  to  have  an  office  or 
to  do  business  anywhere  else  except  in  the  state  of  Pennsylvania  is  ultra 
vireSy  illegal  and  void.  The  truth  is,  that  while  this  supposed  corporation 
was  originally  organized  for  the  whole  United  States,  except  the  state  of- 
Pennsylvania,  and  afterwards  by  its  amended  charter  of  February  17, 1870, 
for  the  whole  world  except  Pennsylvania,  it  had  no  legal  or  valid  existence 
anywhere  upon  the  face  of  the  earth.  At  the  very  creation  of  this  sup- 
posed corporation  its  creator  spurned  it  from  the  land  of  its  birth  as  ille- 
gitimate and  unworthy  of  a  home  among  its  kindred,  and  sent  it  forth  a 
wanderer  on  foreign  soil  Is  the  state  of  Kansas  bound  by  any  kind  of 
courtesy,  or  comity,  or  friendship,  or  kindness  to  Pennsylvania  to  treat  this 
corporation  better  than  its  ci*eator  (the  state  of  Pennsylvania)  has  done? 
It  can  hardly  be  supposed  so,  when  we  come  to  see  how  carefully  our  own 
constitution  has  guarded  the  creation  of  corporations  in  our  own  state. 

"  The  said  charter  would  be  void  for  other  reasons  than  these  we  have 
mentioned,  if  it  had  been  enacted  by  the  legislature  of  the  state  of  Kansas. 
It  contravenes  two  provisions  of  our  constitution.  It  is  a  special  act,  con- 
ferring corporate  powers  (§  1,  art.  11,  Const);  and  the  subject  of  the  act  is 
not  clearly  expressed  in  the  title  (§  16,  art.  2,  Const). 

"  The  following  authorities  bear  upon  the  questions  discussed  in  this 
case:  Redfield  on  Railways,  56,  57,  58,  and  note  10;  Ames  &  A.  on  Corp. 
161, 273;  Bank  of  Augusta  v.  Earle  (1839).  13  Pet  520, 588;  Runyan  v.  Lessee 
of  Coster  et  al.  (1840).  14  Pet  122, 129;  Ohio  &  Miss.  R.  Ca  v.  Wheeler  (1861), 
1  Black,  286,  295;  County  of  Allegheny  v.  Cleveland  &  Pittsburgh  R.  Ca 
(1865),  51  Pa.  St  228,  231;  Phoenix  Ins.  Co.  v.  Com.  (1868),  5  Bush  (Ky.),  68,  75 
et  seq.;  Aspinwall  v.  Ohio  &  Miss.  R  Co.  (1863),  20  Ind.  492;  Hills  v.  Parish 
(1862),  14  N.  J.  Ch.  (1  McCarter),  380.  383;  Miller  v.  Ewer  (1847),  27  Me.  509, 
520  et  seq.;  Farnum  v.  Blackstone  Canal  Ca  (1830),  1  Sumner,  46,  62. 


THE  LAW  OF  NEW  JEKSEY. 


1,2. 
8. 
4 
5. 

e. 

7. 

a 

9. 
10. 

11. 

la 
la 

14 
15. 
16. 
17. 

la 

19. 

20. 

21. 

22. 
23,24. 
25, 26. 

27. 

28,29. 

80. 

81. 

82. 

38»84. 

85. 

sa 

37. 

8a 


Powers. 

Banking  powers  prohibited. 

Charter  subject  to  repeal. 

Act  may  be  amended  or  re- 
pealed. 

Purpose  for  which  corpora- 
tion may  be  organized. 

Business  in  other  state& 

Certificate  of  incorporation. 

Record  of  certificate — Copy 
as  evidence. 

Corporate  existence  begins 
on  fih'ng  certificate. 

By-laws  —  Power  to  make 
and  alter. 

Directors. 

Officers. 

Other  officers  and  agents. 

Vacancie& 

First  meeting. 

Absent  stockholders. 

Classes  of  stock. 

Certificates  of  stock. 

Stock  transferable. 

Stockholders*  liability. 

Assessments. 

Failure  to  pay  assessments. 

Certificate  of  payment  of 
capital 

Amendment  of  certificate 
of  incorporation. 

Amendments  after  organi- 
zation. 

Change  of  location  of  prin- 
cipal office. 

Decrease  of  capital  stock. 

Dividends 

Dissolution. 

Stock  and  transfer  book& 

Election  of  directorsL 

Inspectors  must  not  be  can- 
didatea 

Cumulative  voting. 
85 


Sbcs. 
89.  Voting,  proxies,  etc. 

40.  Voting  by  executore   and 

trustees  on  hypothecated 
stock. 

41.  Stock  held  by  corporation. 
42b  Directors   must  be   stock- 
holders. 

4a  Stock  books  show  who  may 
vote. 

44  Election  day. 

4a  Supreme  court  may  investi- 
gate complaints  concern- 
ing elections. 

46.  Annual  report 

47.  Report  must  give  address 

of  New  Jersey  office  and 
agent 
4a  Stockholders'    meetings  — 
Directors'  meetings  out  of 
stata 

49.  Display  of  name  of  corpora- 

tion. 

50.  Call  of  meeting  by  three 

shareholdera 

51.  Dividends 

5a  Payment  of  capital  stock. 
5a  Stock  issued  for  property. 
54  Construction  companies 
*    5a  Stock  and  bonds  of  other 
companies 

56.  False  certificate. 

57.  Corporate  existence. 

58, 59.  Duties  of  directors  on  dis- 
solution. 
60,61.  Powers  of  court  of  chan- 
cery. 

6a  Disposition  of  assets. 

68.  Actions  not  abated  by  dis- 
solution. 

64  Decree  of  dissolution  to  be 
filed. 

6a  Schedule  of  property  on  exe- 
cution. 


1346 


APPENDIX. 


6a 

67. 

6a 

69. 

70. 
71. 
72. 

73. 

74. 

75-77. 

7a 

79. 80. 

81. 

82. 
83, 84. 

85. 

86. 

87,8a 
89. 
90. 
91. 

92. 

9a 

94 
95. 

9a 

97. 

98-ioa 


Execution  satisfied  by  debts 
due  corporation. 

Insolvency  —  Meeting  of 
stockholders 

Conveyance  of  property 
after  insolvency. 

Remedies  in  chancery  in 
case  of  insolvency. 

Powers  of  receivers. 

Receiver's  bond  and  oath. 

Property,  franchise,  eta, 
vest  in  receiver. 

On  payment  of  debts. 

Reorganization. 

Powers  of  receivers. 

Reports  of  receivers. 

Proof  of  claims 

Trial  by  juries 

Appeal 

Action  by  receivers. 

Sale  of  incumbered  prop- 
erty. 

Receiver  of  works  of  public 
character. 

Labor  liens 

Receiver's  compensation. 

Distribution  of  assets 

Service  of  process  against 
corporations 

Defendant  in  court 

Summons  not  served — Pub- 
lication. 

Action  a  lien. 

Liability  of  officers,  direct- 
ors and  stockholders 

Stockholders  may  recover 
over. 

Property  of  director. 

Foreign  corporations  doing 
business  in  stat«. 


Secb. 
107-112.  Merger  and  oonsolidations 
of  corporations 
113.  Taxation. 
1 1 4^1 1  a  Lost  cer ti  ficates 

117.  Fees 

118.  Death  of  incorporators 

119.  Mutual  associations 

120.  List  of  corporations  to  he 

published. 

121.  Vested  rights  not  impaired 

by  repeal. 
122b  Extension  of  corporate  ex* 
istenca 
123-129.  Reorganization  of  corpora- 
tions 
130-147.  Franchise  taxes  and  their 
collection. 
14a  Some  miscellaneous  provis* 
ions — Delinquent  corpo- 
rations 
149-151.  Words   which    cannot   be 
used  in  name  of  oorporap 
tion. 
152, 15a  Certain  statutory  liabilities 
of  other  states  not  to  be 
enforced. 
154  Lease  of  property  and  fran- 
chises 
156.  Complaints     concerning 

elections  —  Injunction. 
15a  Errors  in  certificate  of  in- 
corporation. 
157-16a  Shares  of  stock  sold  on  exe- 
cution. 

161.  Payment  of  taxes   before 

dissolution. 

162.  Payment  of  wages   every 

two  weeks 
16a  Form  of  certificate  of  incor- 
poration. 


**  An  Act  concerning  corporations  (Revision  of  1896)/'  including  the  amend- 
ments and  supplements  to  and  including  1900. 

§  1.  Powers. —  Every  corporation  shall  have  power:  L  To  have  9itcce9' 
sion^  by  its  corporate  name,  for  the  period  limited  in  its  charter  or  certifi- 
cate of  incorporation,  and  when  no  period  is  limited,  perpetually.    IL  To 

Note. —  The  laws  of  New  Jersey  are  issued  in  convenient  form,  with 
elaborate  annotations  together  with  forms,  by  Mr.  James  B.  Dill  (published 
by  the  Department  of  State),  and  also  by  Mr.  William  H.  Corbin  (published 
by  Soney  &  Sage  of  Newark). 
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sue  and  he  sued  in  any  court  of  law  or  equity.  III.  To  make  and  use  a  com- 
mon seal  and  alt«r  the  same  at  pleasure.  IV.  To  hold,  purchase  and  convey 
such  real  and  personal  estate  as  the  purposes  of  the  corporation  shall  re- 
quire, and  all  other  real  estate  whioh  shall  have  been  bona  fide  conveyed 
or  mortgaged  to  the  said  corporation  by  way  of  security,  or  in  satisfaction 
of  debts,  or  purchased  at  sales  upon  judgment  or  decree  obtained  for  such 
debts;  and  to  mortgage  any  such  real  or  personal  estate  with  its  fran- 
chises; the  power  to  hold  real  and  personal  estate  shall  include  the  power 
to  take  the  same  by  devise  or  bequest.  V.  To  appoint  such  officers  and 
agents  as  the  business  of  the  corporation  shall  require,  and  to  allow  them 
suitable  compensation.  VL  To  make  by-laws  fixing  and  altering  tlie  num- 
ber of  its  directors  and  providing  for  the  management  of  its  property,  the 
regulation  and  government  of  its  affairs,  and  the  transfer  of  its  stock,  with 
penalties  for  the  breach  thereof  not  exceeding  $30.  VIL  To  wind  up  and 
dissolve  itself^  or  be  wound  up  and  dissolved  in  manner  hereafter  men- 
tioned. 

§  2.  In  addition  to  the  powers  enumerated  in  the  first  section  of  this 
act  and  the  powers  specified  in  its  charter  or  in  the  act  or  certificate  under 
which  it  was  incorporated,  every  corporation,  its  oflUcers,  directors  and 
stockholders,  shall  possess  and  exercise  all  the  powens  and  privileges  con- 
tained in  this  act,  so  far  as  the  same  are  necessary  or  convenient  to  the 
attainment  of  the  objects  set  forth  in  such  charter  or  certificate  of  incor- 
poration; and  shall  be  governed  by  the  provisions  and  be  subject  to  the 
restrictions  and  liabilities  in  this  act  contained,  so  far  as  the  same  are  ap- 
propriate to  and  not  inconsistent  with  such  charter  or  the  act  under  which 
such  corporation  was  formed;  and  no  corporation  shall  possess  or  exer- 
cise any  other  corporate  powers  except  such  incidental  powers  as  shall  be 
necessary  to  the  exercise  of  the  powers  so  given. 

§  8.  Banking  powers  prohibited. —  No  corporation  created  or  to  be 
created  under  the  provisions  of  this  act  shall,  by  any  implication  or  con- 
struction, be  deemed  to  possess  the  power  of  carrying  on  the  business  of 
discounting  bills,  notes  or  other  evidences  of  debt  or  of  receiving  deposits 
of  money,  of  buying  gold  or  silver  bullion  or  foreign  coins,  or  of  buying 
and  selling  bills  of  exchange,  or  of  issuing  bills,  notes  or  other  evidences 
of  debt,  upon  loan  or  for  circulation  as  money. 

g  4.  Charter  subject  to  repeal.—  The  charter  of  every  corporation,  or 
any  supplement  thereto  or  amendment  thereof,  shall  be  subject  to  altera- 
tion, suspension  and  repeal,  in  the  discretion  of  the  legislature,  and  the 
legislature  may  at  pleasure  dissolve  any  corporation. 

§  5.  Act  may  be  amended  or  repealed. —  This  act  may  be  amended 
or  repealed  at  the  pleasure  of  the  legislature,  and  every  corporation  cre- 
ated under  this  act  shall  be  bound  by  such  amendment;  but  such  amend- 
ment or  repeal  shall  not  take  away  or  impair  any  remedy  against  any 
such  corporation  or  its  officers  for  any  liability  which  shall  have  been  pre- 
viously incurred;  this  act  and  all  amendments  thereof  shall  be  a  part  of 
the  charter  of  every  corporation  heretofore  or  hereafter  formed  hereun- 
der, except  so  far  as  the  same  are  inapplicable  and  inappropriate  to  the 
objects  of  such  corporation. 

§  6.  Purposes  for  whioh  corporations  may  be  organized.—  Upon 
executing,  recording  and  filing  a  certificate  pursuant  to  all  the  provisions  of 
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this  act,  three  or  more  persons  may  become  a  corporation  for  any  lawful  pur- 
pose 01*  purposes  whatever  other  than  a  savings  bank,  a  building  and  loan 
association,  an  insurance  company,  a  surety  company,  a  railroad  company, 
a  telegraph  company,  a  telephone  company,  a  canal  company,  a  turnpike 
company  or  other  company  which  shall  need  to  possess  the  right  of  taking 
and  condemning  lands  in  this  state,  or  other  than  a  corporation  provided 
for'by  ''An  act  concerning  banks  and  banking  (revision  of  1899),"  or  by 
*'  An  act  concerning  trust  companies  (revision  of  1899),"  or  by  "  An  act 
concerning  safe-deposit  companies  (revision  of  1899); "  it  shall,  however, 
be  lawful  to  form  a  company  hereunder  for  the  purpose  of  constructing, 
maintaining  and  operating  railroads,  telephone  or  telegraph  lines  outside 
of  this  state. 

g  7.  Business  in  other  states. —  Any  corporation  of  this  state  may 
conduct  business  in  other  states  or  in  foreign  countries  and  have  one  or 
more  offices  out  of  this  state,  and  may  hold,  purchase,  mortgage  and  con- 
vey real  and  personal  property  out  of  this  state:  provided,  such  powers  are 
included  within  the  objects  set  forth  in  its  certificate  of  incorporation. 

§8.  Certifleate  of  inoorporation.— The  certificate  of  incorporation 
shall  be  signed  in  person  by  all  the  subscribers  to  the  capital  stock  named 
therein,  and  shall  set  forth:  L  The  name  of  the  corporation;  no  name  shall 
be  assumed  already  in  use  by  another  existing  corporation  of  this  state,  or 
so  nearly  similar  thereto  as  to  lead  to  uncertainty  or  confusion.  IL  The 
location  (town  or  city,  street  and  number,  if  number  there  be)  of  its  prin- 
cipal ofiice  in  the  state.  III.  The  object  or  objects  for  which  the  corpora- 
tion is  formed.  IV.  The  amount  of  the  total  authorized  capital  stock  of 
the  corporation,  which  shall  not  be  less  than  $2,000,  the  number  of  shares 
into  which  the  same  is  divided  and  the  par  value  of  each  share;  the  amount 
of  capital  stock  with  which  it  will  commence  business,  which  shall  not  be 
less  than  |l,000;  and,  if  there  be  more  than  one  class  of  stock  created  by 
the  certificate  of  incorporation,  a  description  of  the  different  classes,  with 
the  terms  on  which  the  respective  classes  of  stock  are  created.  V.  The 
names  and  postoflSce  address  of  the  incorporators  and  the  number  of  shares 
subscribed  for  by  each;  the  aggregate  of  such  subscriptions  shall  be  the 
amount  of  capital  stock  with  which  the  company  will  commence  business, 
and  shall  be  at  least  $1,000.  VL  The  period,  if  any,  limited  for  the  dura- 
tion of  the  company.  VIL  The  certificate  of  incorporation  may  also  con- 
tain any  provision  which  the  incorporators  may  choose  to  insert  for  the 
regulation  of  the  business  and  for  the  conduct  of  the  affairs  of  the  corpo- 
ration, and  any  provision  creating,  defining,  limiting  and  regulating  the 
powers  of  the  corporation,  the  directors  and  the  stockholders,  or  any  class 
or  classes  of  stockholders;  provided,  such  provision  he  not  inconsistent 
with  this  act 

g  9.  Record  of  eertifioate  —  Copy  as  evidenoe.— The  certificate  of 
incorporation  shall  be  proved  or  acknowledged  as  required  for  deeds  of 
real  estate,  and  recorded  in  a  book  to  be  kept  for  that  purpose  in  the  office 
of  the  clerk  of  the  county  where  the  principal  office  of  such  corporation 
in  this  state  shall  be  established,  and,  after  being  so  recorded,  shall  be  filed 
in  the  office  of  tlie  secretary  of  state:  said  certificate,  or  a  copy  thereof, 
duly  certified  by  the  secretary  of  state,  shall  be  evidence  in  all  courts  and 
places. 
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P  10.  Cbrporate  existence  begins  on  filing  certificate.— Upon 
making  the  certificate  of  incorporation  and  causing  the  same  to  be  re- 
corded and  filed  as  aforesaid,  the  persons  so  associating,  their  successoi*s 
and  assigns,  shall  from  the  date  of  such  filing  be  and  constitute  a  body  cor- 
porate by  the  name  set  forth  in  said  certificate,  subject  to  dissolution  as  in 
this  act  elsewhere  provided. 

§11.  By-laws  —  Power  to  make  and  alter.—  The  power  to  make  and 
alter  by-laws  shall  be  in  the  stcokholders;  but  any  corporation  may,  in  the 
certificate  of  incorporation,  confer  that  power  upon  the  directors;  by-laws 
made  by  the  directors  under  power  so  conferred  may  be  altered  or  repealed 
by  the  stockholders. 

§  12.  Directors.— The  business  of  every  corporation  shall  be  managed 
by  its  directors,  who  shall  respectively  be  shareholders  therein ;  they  shall 
be  not  less  than  three  in  number,  and,  except  as  hereinafter  provided,  they 
shall  be  chosen  annually  by  the  stockholders  at  the  time  and  place  pro- 
vided in  the  by-laws,  and  shall  hold  office  for  one  3'ear  and  until  others  are 
chosen  and  qualified  in  their  stead;  but  by  so  providing  in  its  certificate 
of  incorporation,  any  corporation  organized  under  this  act  may  classify  its 
directors  in  respect  to  the  time  for  which  they  shall  severally  hold  office, 
the  several  classes  to  be  elected -for  different  terras;  provided,  that  no  class 
shall  be  elected  for  a  shorter  period  than  one  year  or  for  a  longer  period 
than  five  years,  and  that  the  term  of  office  of  at  least  one  class  shall  ex- 
pire in  each  year;  any  corporation  which  shall  have  more  than  one  kind 
of  stock  may,  by  so  providing  in  its  certificate  of  incorporation,  confer  the 
right  to  choose  the  directors  of  any  class  upon  the  stockholders  of  any 
class  or  classes,  to  the  exclusion  of  the  others;  one  director  of  every  cor- 
poration of  this  state  shall  be  an  actual  resident  of  this  state,  and  it  shall 
not  be  necessary  for  more  than  one  director  to  be  a  resident  of  this  state, 
notwithstanding  the  provisions  of  any  special  charter  or  other  act. 

§  13.  Officers. —  Every  corporation  organized  under  this  act  shall  have 
a  president,  secretary  and  treasurer,  who  shall  be  chosen  either  by  the  di- 
rectors or  stockholders,  as  the  by-laws  may  direct,  and  shall  hold  their 
offices  until  others  are  chosen  and  qualified  in  their  stead;  the  ])resident 
shall  be  chosen  from  among  the  directors;  the  secretary  shall  be  sworn  to 
the  faithful  discharge  of  his  duty,  and  shall  record  all  the  votes  of  the  cor- 
poration and  directors  in  a  book  to  be  kept  for  that  purpose,  and  perform 
such  other  duties  as  shall  be  assigned  to  him;  the  treasurer  shall  give  bond 
in  such  sum,  and  with  such  surety  or  sureties,  as  shall  be  required  by  the 
by-laws,  for  the  faithful  discharge  of  his  diity. 

§  14.  Other  officers  and  agents. —  The  corporation  may  have  such 
other  officers,  agents  and  factors,'  who  shall  be  chosen  in  such  manner  and 
hold  their  office  for  such  terms  as  may  be  prescribed  by  the  by-laws. 

g  15.  Vacancies. —  Any  vacancy  occurring  among  the  directors  or  in 
the  office  of  president,  secretary  or  treasurer  by  death,  resignation,  re- 
moval or  otherwise,  shall  be  filled  in  the  manner  provided  for  in  the  by- 
laws; in  tlie  absence  of  such  provision  such  vacancies  shall  be  filled  by 
the  board  of  directors. 

g  16.  First  meeting.— The  first  meeting  of  every  corporation  shall  be 
called  by  a  notice,  signed  by  a  majority  of  the  incorporatora»  designating 
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the  time,  plaoe  and  purpose  of  the  meeting,  which  notice  shall  be  pub- 
lished at  least  two  weeks  before  the  meeting  in  some  newspaper  of  the 
county  where  the  corporation  is  established;  or  said  first  meeting  may  be 
called  without  publication  if  two  days*  notice  be  personally  served  on  all 
the  incorporators;  or  if  all  the  incorporators  shall  in  writing  waive  notice 
and  fix  a  time  and  place  of  meeting,  no  notice  or  publication  shall  be  re- 
quired. 

§  17.  Absent  stockholders. —  Absent  stockholders  may  vote  at  all 
meetings  by  proxy  in  writing;  and  every  corporation  may  determine  by 
its  certificate  of  incorporation  or  by-laws  the  manner  of  calling  and  con- 
ducting all  meetings,  what  number  of  shares  shall  entitle  the  stockholders 
to  one  or  more  votes,  what  number  of  stockholders  shall  attend,  either  in 
person  or  by  proxy,  or  what  number  of  shares  or  amount  of  interest  shall 
be  represented  at  any  meeting  in  order  to  constitute  a  quorum;  providedt 
in  no  case  shall  more  than  a  majority  of  shares  or  amount  of  interest  be 
required  to  be  represented  at  any  meeting  in  order  to  constitute  a  quorum; 
if  the  quorum  shall  not  be  so  determined  by  the  corporation,  a  majority 
in  interest  of  the  stockholders,  represented  either  in  person  or  by  proxy, 
shall  constitute  a  quorum. 

§  18.  Classes  of  stock. —  Every  corporation  shall  have  power  to  create 
two  or  more  kinds  of  stock  of  such  classes,  with  such  designations,  pref- 
erences and  voting  powers,  or  restriction  or  qualification  thereof,  as  shall 
be  stated  and  expressed  in  the  certificate  of  incorporation;  and  the  power 
to  increase  or  decrease  the  stock,  as  in  this  act  elsewhere  provided,  shall 
apply  to  all  or  any  of  the  classes  of  stock;  but  at  no  time  shall  the  total 
amount  of  the  preferred  stocks  exceed  two-thirds  of  the  actual  capital  paid 
in  cash  or  property;  and  such  preferred  stocks  may,  if  desired,  be  made 
subject  to  redemption  at  not  less  than  par,  at  a  fixed  time  and  price,  to  be 
expressed  in  the  certificate  thereof;  and  the  holders  thereof  shall  be  enti- 
tled to  receive,  and  the  corporation  shall  be  bound  to  pay  thereon,  a  fixed 
yearly  dividend,  to  be  expressed  in  the  certificate,  not  exceeding  eight  per 
centum,  payable  quarterly,  half  yearly  or  yearly,  before  any  dividend  shall 
be  set  apart  or  paid  on  the  common  stock,  and  such  dividends  may  be 
made  cumulative;  and  in  no  event  shall  a  holder  of  preferred  stock  be 
personally  liable  for  the  debts  of  the  corporation;  but  in  case  of  insolvency 
its  debts  or  other  liabilities  shall  be  paid  in  preference  to  the  preferred 
stock;  unless  its  original  certificate  of  incorporation  shall  otherwise  pro- 
vide, no  corporation  shall  create  preferred  stock,  except  by  authority 
given  to  the  board  of  directors  by  a  vote  of  at  least  two-thirds  of  the  stock 
voted  at  a  meeting  of  the  common  stockholders,  duly  called  for  that  pur- 
pose; the  terms  "general  stock  "  and  "common  stock  "  are  synonymous. 

g  19.  Certificates  of  stock.— Every  stockholder  shall  have  a  certificate 
signed  by  the  president  and  treasurer,  certifying  the  number  of  shares 
owned  by  him  in  such  corporation. 

§  20.  Stock  transferable.—  The  shares  of  stock  in  every  corporation 
shall  be  personal  property,  and  shall  be  transferable  on  the  books  of  the 
corporation  in  such  manner  and  under  such  regulations  as  the  by-laws 
provide;  and  whenever  any  transfer  of  shares  shall  be  made  for  collateral 
security,  and  not  absolutely,  it  shall  be  so  expressed  in  the  entry  of  the 
transfer. 


LAW  OF  NEW  JEBSEY.  1351 

§21.  Stockholders'  liability.— Where  the  whole  capital  of  a  corpo- 
ration shall  not  have  been  paid  in,  and  the  capital  paid  shall  be  insufficient 
to  satisfy  its  debts  and  obligations,  each  stockholder  shall  be  bound  to  pay 
on  each  share  held  by  him  the  sum  necessary  to  complete  the  amount  of 
such  share,  as  fixed  by  the  charter  of  the  corporation,  or  such  proportion 
of  that  sum  as  shall  be  required  to  satisfy  such  debts  and  obligations. 

§  22.  Assessments.—  The  directors  of  every  corporation  may,  from 
time  to  time,  make  assessments  upon  the  shares  of  stock  subscribed  for, 
not  exceeding,  in  the  whole,  the  par  value  thereof;  and  the  sums  so  as- 
sessed shall  be  paid  to  the  treasurer  at  such  times  and  by  such  instalments 
as  the  directors  shall  direct,  said  directors  having  given  thirty  days'  notice 
of  the  assessment  and  of  the  time  and  place  of  payment  either  personally 
or  by  mail,  or  by  publication  in  a  newspaper  published  in  the  county  where 
the  corporation  is  established. 

§  23.  Failure  to  pay  assessments. — If  the  owner  of  any  shares  shall 
neglect  to  pay  any  sum  assessed  thereon  for  thirty  days  after  the  time  ap- 
pointed for  payment,  the  treasurer,  when  ordered  by  the  board  of  direct- 
ors, shall  sell  at  public  auction  such  numbers  of  the  shares  of  the  delinquent 
owner  as  will  pay  all  assessments  then  due  from  him,  with  interest,  and 
all  necessary  incidental  charges,  and  shall  transfer  the  shares  sold  to  the 
purchaser,  who  shall  be  entitled  to  a  certificate  therefor. 

§  24.  The  treasurer  shall  give  notice  of  the  time  and  place  appointed  for 
the  sale^  and  of  the  sum  due  on  each  share,  by  advertising  the  same  three 
weeks  successively,  once  in  each  week,  before  the  sale,  in  some  newspaper 
published  in  the  county  where  the  corporation  is  established,  and  by  mail- 
ing a  notice  thereof  to  the  delinquent  stockholder,  if  he  knows  his  post- 
office  address. 

g  26.  Certificate  of  payment  of  capital.— The  president  and  secre- 
tary, or  treasurer,  upon  payment  of  each  instalment  of  capital  stock,  and 
of  every  increase  thereof,  shall  make  a  certificate,  stating  the  amount  of 
the  capital  so  paid,  and  whether  paid  in  cash  or  by  the  purchase  of  prop, 
erty,  stating  also  the  total  amount  of  capital  ^tock,  if  any,  previously  paid 
and  reported,  which  certificate  shall  be  signed  and  sworn  to  by  the  presi- 
dent and  secretary,  or  treasurer,  and  they  shall,  within  ten  days  after  such 
payment,  cause  the  certificate  to  be  filed  in  the  office  of  the  secretary  of 
state. 

§  26.  If  any  of  said  officers  shall  neglect  or  refuse «to  perform  the  duties 
required  of  them  in  the  preceding  section  for  thirty  days  after  written  re- 
quest so  to  do  by  a  creditor  or  stockholder  of  the  corporation,  they  shall 
be  jointly  and  severally  liable  for  all  its  debts  contracted  before  the  filing 
of  such  certificate. 

§  27.  Amendment  of  certificate  of  incorporation.—  It  shall  be  law- 
ful for  the  incorporators  of  any  corporation,  before  the  payment  of  any 
part  of  its  capital,  to  record  with  the  clerk  of  the  county  in  which  its  orig- 
inal certificate  of  incorporation  was  recorded,  and  file  with  the  secretary 
of  state,  an  amended  certificate,  duly  signed,  by  the  incorporators  named 
in  the  original  certificate  of  incorporation,  and  duly  acknowledged  or 
proved  as  required  for  certificates  of  incorporation  under  the  act  to  which 
this  is  a  supplement,  modifying,  changing  or  altering  its  original  oertifl> 
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oate  of  incorporation,  in  whole  er  in  part,  which  amended  certificate  shall 
take  the  place  of  the  original  certificate  of  incorporation,  and  shall  be 
deemed  to  have  been  filed  and  recorded  on  the  date  of  the  filing  and  re- 
cording of  the  original  certificate;  provided,  hotoever,  that  nothing  herein 
shall  permit  the  insertion  of  any  matter  not  in  conformity  with  the  act  to 
which  this  is  a  supplement;  and  provided,  however,  that  this  act  shall  not 
in  any  manner  affect  any  proceedings  pending  in  any  court;  for  filing  said 
amended  certificate  of  incorporation,  the  secretary  of  state  shall  charge  a 
fee  of  $20;  provided,  that  where  the  total  authorized  capital  stock  of  the 
corporation  is  increased  by  said  amended  certificate,  the  secretary  of  state 
shall  charge  an  additional  fee  of  twenty  cents  for  each  $1,000  of  said  in- 
crease. 

§  28.  Amendments  after  organization.—  Every  corporation  organ- 
ized under  this  act  may  change  the  nature  of  its  business,  change  its  name, 
increase  its  capital  stock,  decrease  its  capital  stock,  change  the  par  value 
of  the  shares  of  its  capital  stock,  change  the  location  of  its  principal  office 
in  this  state,  extend  its  corporate  existence,  create  one  or  more  classes  of 
preferred  stock,  and  make  such  other  amendment,  change  or  alteration  as 
may  be  desired,  in  manner  following:  The  board  of  directors  shall  pass  a 
resolution  declaring  that  such  change  or  alteration  is  advisable  and  calling 
a  meeting  of  the  stockholders  to  take  action  thereon ;  the  meeting  shall  be 
held  upon  such  notice  as  the  by-laws  provide,  and  in  the  absence  of  such 
provision,  upon  ten  days'  notice,  given  personally  or  by  mail;  if  two-thirds 
In  interest  of  each  class  of  the  stockholders  having  voting  powers  shall 
vote  in  favor  of  such  amendment,  change  or  alteration,  a  certificate  thereof 
shall  be  signed  by  the  president  and  secretary  under  the  corporate  seal, 
acknowledged  or  proved  as  in  the  case  of  deeds  of  real  estate,  and  such  cer- 
tificate, together  with  the  written  assent,  in  person  or  by  proxy,  of  two- 
thirds  in  interest  of  each  class  of  such  stockholders,  shall  be  filed  in  the 
office  of  the  secretary  of  state,  and  upon  the  filing  of  the  same  the  certifi- 
cate of  incorporation  shall  be  deemed  to  be  amended  accordingly;  provided, 
that  such  certificate  of  amendment,  change  or  alteration  shall  contain 
only  such  provision  as  it  would  be  lawful  and  proper  to  insert  in  an  original 
certificate  of  incorporation  made  at  the  time  of  making  such  amendment^ 
and  the  certificate  of  the  secretary  of  state  that  such  certificate  and  assent 
have  been  filed  in  his  office  shall  be  taken  and  accepted  as  evidence  of  such 
change  or  alteration  in  all  courts  and  places. 

§  29.  Any  corporation  of  this  state,  whether  organized  under  a  special 
act  of  incorporation  or  under  general  laws,  excepting  railroad  and  canal 
corporations,  and  other  corporations  possessing  the  right  of  taking  and 
condemning  lands,  may  increase  or  decrease  its  capital  stock,  change  its 
name,  the  par  value  of  the  shares  of  its  capital  stock,  or  the  location  of  its 
principal  office  in  or  out  of  this  state,  and  fv-x.  any  method  of  altering  its  by- 
laws permitted  by  the  act  to  which  this  is  a  supplement,  in  the  manner 
prescribed  in  the  foregoing  section,  and  any  corporation  may  in  the  same 
manner  relinquish  one  or  more  branches  of  its  business,  or  extend  its  busi- 
ness to  such  branches  as  might  have  been  inserted  in  its  original  certificate 
of  incorporation. 

g  30.  Change  of  location  of  principal  office.—  The  board  of  directora 
of  any  corporation,  organized  under  the  laws  of  this  state,  may  change  the 
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location  of  the  principal  office  of  such  corporation  within  this  state  to  any 
other  place  within  this  state  by  resolution  adopted  at  a  reg^ular  or  special 
meeting  of  such  board,  by  the  votes  of  at  least  two-thirds  of  the  members 
of  such  board;  provided^  that  no  certificate  shall  be  required  to  be  filed  of 
the  removal  of  any  office  from  one  point  to  another  in  the  same  town,  town- 
ship or  city  in  this  state. 

Upon  the  adoption  of  a  resolution  as  aforesaid,  a  copy  thereof  shall  be 
filed  in  the  office  of  the  secretary  of  state,  signed  by  the  president  and  sec- 
retary of  such  corporation,  and  sealed  with  its  corporate  seal;  for  filing 
the  said  certificate,  the  secretary  of  state  shall  charge  a  fee  of  $5. 

§  81.  Decrease  of  capital  stock.— The  decrease  of  capital  stock  may 
be  effected  by  retiring  or  reducing  any  class  of  the  stock,  or  by  drawing 
the  necessary  number  of  shares  by  lot  for  retirement,  or  by  the  surrender 
by  every  shareholder  of  his  shares,  and  the  issue  to  him  in  lieu  thereof  of 
a  decreased  number  of  shares,  or  by  the  purchase  at  not  above  par  of  cer- 
tain shares  for  retirement,  or  by  retiring  shares  owned  by  the  corporation, 
or  by  reducing  the  par  value  of  shares;  and  when  any  corporation  shall 
decrease  the  amount  of  its  capital  stock  hereinbefore  provided,  the  certifi- 
cate decreasing  the  same  shall  be  published  for  three  weeks  successively, 
at  least  once  in  each  week,  in  a  newspaper  published  in  the  county  in 
which  the  principal  office  of  the  corporation  is  located;  the  first  publica- 
tion to  be  made  within  fifteen  days  after  the  filing  of  such  certificate,  and 
in  default  thereof  the  directors  of  the  corporation  shall  be  jointly  and 
severally  liable  for  all  debts  of  the  corporation  contracted  before  the  filing 
of  the  said  certificate,  and  the  stookholdew  shall  also  be  liable  for  such 
sums  as  they  may  respectively  receive  of  the  amount  so  reduced;  pro- 
videdy  no  such  decrease  of  capital  stock  shall  release  the  liability  of  any 
stockholder,  whose  shares  have  not  been  fully  paid,  for  debts  of  the  cor- 
poration theretofore  contracted,  nor  effect  any  reduction  of  the  taxes  that 
may  be  required  to  be  paid  by  the  charters  of  corporations  incorporated 
by  special  acts. 

§  32.  Dividends. —  No  corporation  shall  make  dividends,  except  from 
the  surplus  or  net  profits  arising  from  its  business,  nor  divide,  withdraw, 
or  in  any  way  pay  to  the  stockholders,  or  any  of  them,  any  part  of  its  cap- 
ital stock,  or  reduce  its  capital  stock,  except  according  to  this  act;  and  in 
case  of  any  violation  of  the  provisions  of  this  section,  the  directors  under 
whose  administration  the  same  may  happen  shall  be  jointly  and  severally 
liable,  at  any  time  within  six  years  after  paying  such  dividend,  to  the  cor- 
poration and  to  its  creditors,  in  the  event  of  its  dissolution  or  insolvency, 
to  the  full  amount  of  the  dividend  made  or  capital  stock  so  divided,  with- 
drawn, paid  out  or  reduced,  with  interest  on  the  same  from  the  time  such 
liability  accrued ;  provided,  that  any  director  who  may  have  been  absent 
when  the  same  was  done,  or  who  may  have  dissented  from  the  act  or  reso- 
lution by  which  the  same  was  done,  may  exonerate  himself  from  such  lia- 
bility by  causing  his  dissent  to  be  entered  at  large  on  the  minutes  of  the 
directors,  at  the  time  the  same  was  done,  or  forthwith  after  he  shall  have 
notice  of  the  same,  and  by  causing  a  true  copy  of  said  dissent  to  be  pub- 
lished, within  two  weeks  after  the  same  shall  have  been  so  entered,  in  a 
newspaper  published  in  the  county  where  the  corporation  has  its  principal 
office. 
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§  83.  Dissolution. —  Whenever,  in  the  judgment  of  the  board  of  direct- 
ors, it  shall  be  deemed  advisable  and  most  for  the  benefit  of  such  corpora- 
tion that  it  should  be  dissolved,  the  board,  within  ten  days  after  the  adop- 
•tion  of  a  resolution  to  that  effect  by  a  majority  of  the  whole  board  at  any 
meeting  called  for  that  purpose,  of  which  meeting  every  director  shall 
have  received  at  least  three  days*  notice,  shall  cause  notice  of  the  adop- 
tion of  such  resolution  to  be  mailed  to  each  stockholder  residing  in  the 
United  States,  and  also  beginning  within  said  ten  days  cause  a  like  notice 
to  be  published  in  a  newspaper  published  in  the  county  wherein  the  cor- 
poration shall  have  its  principal  office,  at  least  four  weeks  successively, 
once  a  week,  next  preceding  the  time  appointed  for  the  same,  of  a  meet- 
ing of  the  stockholders  to  be  held  at  the  office  of  the  corporation,  to  take 
action  upon  the  resolutions  so  adopted  by  the  board  of  directors,  which 
meeting  shall  be  held  between  the  hours  of  ten  o'clock  in  the  forenoon  and 
three  o'clock  in  the  afternoon  of  the  day  so  named,  and  which  meeting 
may,  on  the  day  so  appointed,  by  consent  of  a  majority  in  interest  of  the 
stockholders  present,  be  adjourned  from  time  to  time  for  not  less  than 
eight  days  at  any  one  time,  of  which  adjourned  meeting  notice  by  adver- 
tisement in  said  newspaper  shall  be  given;  and  if  at  any  such  meeting 
two-thirds  in  interest  of  all  the  stockholders  shall  consent  that  a  dissolu- 
tion shall  take  place  and  signify  their  consent  in  writing,  such  consent^ 
together  with  a  list  of  the  names  and  residences  of  the  directors  and  offi- 
cers, certified  by  the  president  and  the  secretary  or  treasurer,  shall  be  filed 
in  the  office  of  the  secretary  of  state,  who,  upon  being  satisfied  by  due 
proof  that  the  requirements  aforesaid  have  been  complied  with,  shall  issue 
a  certificate  that  such  consent  has  been  filed,  and  the  board  of  directors 
shall  cause  such  certificate  to  be  published  four  weeks  successively,  at  least 
once  a  week,  in  a  newspaper  published  in  said  county;  and  upon  filing  in 
the  office  of  the  secretary  of  state  of  an  affidavit  that  said  certificate  has 
been  so  published,  the  corporation  shall  be  dissolved  and  the  board  shall 
proceed  to  settle  up  and  adjust  its  business  and  affairs;  whenever  all  the 
stockholders  shall  consent  in  writing  to  a  dissolution  no  meeting  or  notice 
thereof  shall  be  necessary,  but  on  filing  said  consent  in  the  office  of  the 
secretary  of  state  he  shall  forthwith  issue  a  certificate  of  dissolution  which 
shall  be  published  as  above  provided. 

§  34.  The  incorporators  named  in  any  certificate  of  incorporation,  be- 
fore the  payment  of  any  part  of  the  capital,  and  before  beginning  the 
business  for  which  the  corporation  was  created,  may  surrender  all  their 
corporate  rights  and  franchises  by  filing  in  the  office  of  the  secretary  of 
state  a  certificate,  verified  by  oath,  that  no  part  of  the  capital  has  been 
paid  and  such  business  has  not  been  begun,  and  surrendering  all  rights 
and  franchises,  and  thereupon  the  said  corporation  shall  be  dissolved. 

§  85.  Stock  and  transfer  books.—  Every  corporation  shall  keep  at  its 
principal  and  registered  office  in  this  state  the  transfer  books  in  which  the 
transfer  of  stock  shall  be  registered,  and  the  stock  books,  which  shall  con- 
tain the  name  and  address  of  the  stockholders,  the  number  of  shares  held 
by  them  respectively,  which  shall  at  all  times,  during  the  usual  hours  for 
business,  be  open  to  the  examination  of  every  stockholder;  the  directors 
shall  cause  the  secretary,  or  other  officer  designated  by  them  having  charge 
of  said  books,  to  make,  at  least  ten  days  before  every  election,  after  the 
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first  election,  a  full,  true  and  complete  list,  in  alphabetical  order,  of  all  the 
stockholders  entitled  to  vote  at  the  ensuing  election,  with  the  residence  of 
each,  and  the  number  of  shares  held  by  each,  which  list  shall,  at  all  times 
during  the  usual  hours  for  business,  be  kept  at  such  principal  and  regis- 
tered office  and  open  to  the  examination  of  any  stockholder  at  said  office, 
and  if  any  officer  having  charge  of  such  books  or  list  shall,  upon  demand 
by  any  stockholder,  refuse  or  neglect  to  exhibit  such  books  or  list,  or  sub- 
mit them  to  examination  as  aforesaid,  he  shall,  for  every  such  offense,  for- 
feit the  sum  of  $200,  one-half  thereof  to  the  use  of  the  state  of  New  Jersey, 
and  the  other  half  to  him  who  will  sue  for  the  same,  to  be  recovered  by 
action  of  debt  in  any  court  of  record,  together  w^ith  costs  of  suit*  and  the 
books  aforesaid  shall  be  the  only  evidence  as  to  who  are  the  stockholders 
entitled  to  examine  such  books  or  list  and  to  vote  at  such  election;  and 
the  board  of  directors  shall  produce,  at  the  time  and  place  of  such  election, 
such  books  and  list^  there  to  remain  during  the  election,  and  the  neglect 
or  refusal  of  said  directors  to  produce  the  same  shall  render  them  ineligible 
to  any  office  at  such  election. 

g  36.  Election  of  directors.—  All  elections  for  directors  shall  be  by 
ballot,  unless  otherwise  expressly  provided  in  the  charter  or  certificate  of 
incorporation;  the  poll  at  every  such  election  shall  be  opened  between  the 
hours  of  nine  o'clock  in  the  morning  and  five  o'clock  in  the  afternoon,  and 
shall  close  before  nine  o'clock  in  the  evening;  the  same  shall  remain  open 
at  least  one  hour,  unless  all  of  the  stockholders  are  present  in  person  or  by 
proxy  and  have  sooner  voted,  or  unless  all  the  stockholders  waive  this  pro- 
vision in  writing;  the  persons  receiving  the  greatest  number  of  votes  shall 
be  the  directors;  provided,  however,  that  in  all  corporations  formed  under 
the  provisions  of  this  act  a  majority  in  interest  of  all  the  stockholders 
shall  be  present  in  person  or  by  proxy  to  constitute  a  quorum. 

§  37.  Inspectors  must  not  be  candidates.—  No  person  who  is  a  can- 
didate for  the  office  of  director  shall  act  as  judge,  inspector  or  clerk  of  any 
election  for  directors;  and  if  any  candidate  shall  so  act  and  be  elected,  his 
election  shall  be  void,  and  the  directors  shall  not  appoint  such  person  a 
director  within  twelve  months  next  succeeding;  this  section  shall  not 
apply  to  the  first  election  of  directonu 

§  38.  Cumulative  voting.— The  certificate  of  incorporation,  original 
or  amended,  of  any  corporation  now  or  hereafter  organized  under  the  laws 
of  this  state  and  thereunder  issuing  or  authorized  to  issue  shares  of  its 
capital  stock,  may  provide  that  at  all  elections  of  directors,  managers  or 
trustees,  each  stockholder  shall  be  entitled  to  as  many  votes  as  shall  equal 
the  number  of  his  shares  of  stock  multiplied  by  the  number  of  directors, 
managers  or  trustees  to  be  elected,  and  that  he  may  cast  all  of  such  votes 
for  a  single  director,  manager  or  trustee,  or  may  distribute  them  among 
the  number  to  be  voted  for,  or  any  two  or  more  of  them,  as  he  may  see  fit» 
which  right,  when  exercised,  shall  be  termed  cumulative  voting. 

This  act  shall  not  be  construed  as  affecting  in  any  wise  the  determina- 
tion of  whether  or  not  the  right  of  cumulative  voting  has  been  heretofore 
granted  by  implication  or  the  right  of  cumulative  voting,  if  any,  granted 
specifically  by  special  charter  or  certificate  of  incorporation. 

All  acts  and  parts  of  acts  inconsistent  herewith  are  hereby  repealed,  and 
this  act  shall  take  effect  immediately. 
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§  S9.  Voting,  proxies,  etc.— Unless  otherwise  provided  in  the  char- 
ter, certificate  or  by-laws  of  the  corporation,  at  everj  election  each  stock- 
holder, whether  resident  or  non-resident,  shall  be  entitled  to  one  vote  in 
person  or  by  proxy  for  each  share  of  the  capital  stock  held  by  him,  but  no 
proxy  shall  be  voted  on  after  three  years  from  it's  date;  nor  shall  any  share 
of  stock  be  voted  on  at  any  election  which  has  been  transferred  on  the 
books  of  the  corporation  within  twenty  days  next  preceding  such  election. 

^  40.  Voting  by  executors  and  trustees  and  on  hypothecated 
stock. —  Every  person  holding  stock  as  executor,  administrator,  guardian 
or  trustee,  or  in  any  other  representative  or  fiduciary  capacity,  may  repre- 
sent the  same  at  all  meetings  of  the  corporation,  and  may  vote  thereon  as 
a  stockholder,  and  every  person  who  shall  pledge  his  stock  as  cpllateral 
security  may.  nevertheless,  represent  the  same  at  all  such  meetings,  and 
may  vote  thereon  as  a  stockholder,  unless  in  the  transfer  to  the  pledgee  on 
the  books  of  the  corporation  he  shall  have  expressly  empowered  the  pledgee 
to  vote  thereon,  in  which  case  only  the  pledgee  or  his  proxy  may  repre- 
sent said  stock  and  vote  thereon. 

§  41.  Stock  held  by  corporation.— Shares  of  stock  of  a  corporation 
belonging  to  said  corporation  shall  not  be  voted  upon  directly  or  indirectly. 

§  42.  Directors  must  be  stockholders.—  No  person  shall  be  elected 
a  director  of  any  corporation  issuing  stock  unless  he  shall  be,  at  the  time 
of  his  election,  a  bona  fide  holder  of  some  of  the  stock  thereof;  and  any  di* 
rector  ceasing  to  be  a  bona  ./kZe  holder  of  some  of  the  stock  thereof  shall 
cease  to  be  a  director;  any  corporation  may,  by  its  certificate  of  incorpo- 
ration or  by-laws,  determine  how  many  shares  a  person  shall  hold  to  qualify 
him  to  be  a  director. 

§43.  Stock  books  show  who  may  vote.— In  case  the  right  to 
vote  on  any  share  of  stock  shall  be  questioned,  the  inspectors  of  the  elec* 
tion  shall  refer  to  the  stock  books  of  the  corporation  to  ascertain  who  are 
the  stockholders,  and  in  case  of  a  discrepancy  between  the  books,  the 
transfer  book  shall  control  and  determine  who  are  entitled  to  vote. 

§  44.  Election  day. —  If  the  election  for  directors  of  any  corporation 
shall  not  be  held  on  the  day  designated  by  the  act  or  certificate  of  incor- 
poration or  by-laws,  the  directors  shall  cause  the  election  to  be  held  as  soon 
thereafter  as  conveniently  may  be;  no  failure  to  elect  directors  at  the 
designated  time  shall  work  any  forfeiture  or  dissolution  of  the  corpora- 
tion, but  any  justice  of  the  supreme  court  may  summarily  order  an  elec- 
tion to  be  held  upon  the  application  of  any  stockholder,  and  may  punish 
the  directors  for  contempt  of  court  for  failure  to  obey  the  order. 

§  45.  Supreme  court  may  investigate  complaints  concerning 
elections. —  The  supreme  court,  upon  application  of  any  person  who  may 
be  aggrieved  by  or  complain  of  any  election,  or  any  proceeding,  act  or 
matter  In  or  touching  the  same,  reasonable  notice  having  been  given  to 
the  adverse  party,  or  to  those  who  are  to  be  affected  thereby,  of  such  in- 
tended application,  shall  proceed  forthwith,  and  in  a  summary  way  hear 
the  affidavits,  proofs  and  allegations  of  the  parties,  or  otherwise  inquire 
into  the  matter  or  causes  of  complaint,  and  thereupon  establish  the  elec- 
tion so  complained  of,  or  order  a  new  election,  or  make  such  order  and 
give  such  relief  in  the  premises  as  right  and  justice  may  require;  the 
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court  may,  if  the  case  require  it,  either  order  an  issue  to  be  made  up  in 
manner  and  form  as  it  may  direct,  to  try  the  rights  of  the  respective  parties 
to  the  office  or  franchise  in  question,  or  may  give  leave  to  exhibit,  or  direct 
the  attorney-general  to  exhibit^  an  information  in  the  nature  of  a  qiio  voar- 
ranto  in  relation  there ta 

§  46.  Annual  report. —  Every  domestic  corporation  and  every  foreign 
corporation  doing  business  within  this  state  shall  file  in  the  office  of  the  sec- 
retary of  state  within  thirty  days  after  the  first  election  of  directors  and 
officers  and  annually  thereafter  within  thirty  days  after  the  time  appointed 
for  holding  the  annual  election  of  directors,  a  report  authenticated  by  the 
signatures  of  the  president  and  one  other  officer,  or  by  any  two  directors 
of  the  company,  stating:  I.  The  name  of  the  corporation.  II.  The  loca- 
tion (town  or  city,  street  and  number,  if  number  there  be)  of  its  registered 
office  in  this  state,  and  the  name  of  the  agent  upon  whom  process  against 
the  corporation  may  be  served.  IIL  The  character  of  its  business.  IV.  The 
amount  of  its  authorized  capital  stock,  if  any,  and  the  amount  actually 
issued  and  outstanding.  V.  The  names  and  addresses  of  all  the  direct- 
ors and  officers  of  the  company  and  when  the  term  of  office  of  each 
expires.  VL  The  date  appointed  for  the  next  annual  meeting  of  the  stock- 
holders for  the  election  of  director&  VIL  Whether  the  name  of  such 
corporation  has  been  at  all  times  displayed  at  the  entrance  of  its  registered 
office  in  this  state,  and  whether  such  corporation  has  kept  at  this  registered 
office  in  this  state  a  transfer  book,  in  which  the  transfers  of  stock  are  made, 
and  a  stock  book  containing  the  names  and  addresses  of  the  stockholders 
and  the  number  of  shares  held  by  them  respectively,  open  at  ail  times  tp 
the  examination  of  the  stockholders  as  required  by  law;  provided^  hotv- 
ever,  that  the  requirement  of  this  subdivision  shall  not  apply  to  foreign 
corporations  nor  to  any  railroad  or  canal  corporation;  and  further  pro- 
vided, that  no  part  of  this  section  shall  apply  to  corporations  as  are  now 
by  law  under  the  supervision  of  the  department  of  banking  and  insurance. 

If  such  report  is  not  so  made  and  so  filed  the  corporation  shall  forfeit 
to  the  state  $300,  to  be  recovered  with  costs  in  an  action  of  debt,  to  be 
prosecuted  by  the  attorney-general,  who  shall  prosecute  such  actions  when- 
ever it  shall  appear  that  this  section  has  been  violated;  and  further  pro- 
vided, if  such  report  be  not  so  made  and  filed,  all  of  the  directors  of  any 
such  domestic  corporation  who  shall  wilfully  refuse  to  comply  with  the 
provisions  hereof  and  who  shall  be  in  office  during  the  default  shall  at  the 
time  appointed  for  the  next  election,  and  for  a  period  of  one  year  there- 
after, be  thereby  rendered  ineligible  for  election  or  appointment  to  any 
office  in  the  company  as  directors  or  otherwise;  no  director  shall  be  thus 
disqualified  foif  the  failure  to  make  and  file  such  report  if  he  shall  file 
with  the  secretary  of  state,  before  the  time  appointed  for  holding  the  next 
election  of  directors  after  said  default,  a  certificate  stating  that  he  has  en- 
deavored to  have  such  report  made  and  filed,  but  that  the  officers  have 
neglected  to  make  and  file  the  same,  and  shall  report  the  items  required 
to  be  stated  in  such  annual  report  so  far  as  they  are  within  his  knowledge 
or  are  obtainable  from  sources  of  information  open  to  him,  verified  by 
him  to  be  true  to  the  best  of  his  knowledge,  information  and  belief;  the 
secretary  of  state  shall,  upon  application,  furnish  blanks  in  proper  form 
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and  shall  safely  keep  in  his  office  all  such  reports,  and  shall  prepare  an 
alphabetical  index  thereof,  which  reports  and  index  shall  be  open  to  the 
inspection  of  all  persons  at  proper  hours. 

2.  In  case  any  domestic  corporation,  or  any  foreign  corporation  author* 
ized  to  transact  business  in  this  state,  shall  fail  to  file  such  report  within 
the  time  required  by  this  section,  or  in  case  the  agent  of  any  such  corpo- 
ration designated  by  any  such  corporation  as  the  agent  upon  whom  pro- 
cess against  the  corporation  may  be  served  shall  die,  or  shall  resign,  or  shall 
remove  from  the  state,  or  such  agent  cannot  with  due  diligence  be  found, 
it  shall  be  lawful,  while  such  default  continues,  to  serve  process  against 
any  such  corporation  upon  the  secretary  of  state,  and  such  service  shall 
be  as  effective  to  all  intents  and  purposes  as  if  made  upon  the  president  or 
head  officer  of  such  corporation;  and  within  two  days  after  such  service 
upon  the  secretary  of  state  as  aforesaid,  it  shall  be  the  duty  of  the  secre- 
tary of  state  to  notify  such  corporation  thereof  by  letter  directed  to  such 
corporation  at  its  registered  office,  in  which  letter  shall  be  inclosed  a  copy 
of  the  process  or  other  paper  served;  and  it  shall  be  the  duty  of  the  plaint- 
iff in  any  action  in  which  said  process  shall  be  issued  to  pay  the  secretary 
of  state,  for  the  use  of  the  state,  the  sum  of  $3,  which  said  sum  shall  be 
taxed  as  a  part  of  the  taxable  costs  in  said  suit  if  the  plaintiff  prevails 
therein;  the  secretary  of  state  shall  keep  a  book  to  be  called  the  "  process 
book,"  in  which  shall  be  recorded  alphabetically,  by  the  name  of  the  plaint- 
iff and  defendant  therein,  the  title  of  all  causes  in  which  processes  have 
been  served  upon  him,  the  test  of  the  process  so  served  and  the  return 
day  thereof,  and  the  date  and  hour  when  such  service  was  made. 

8.  The  terms  ** principal  office,"  ''principal  office  in  this  state,*'  and 
"  registered  office,"  wherever  used  in  this  act,  shall  be  construed  as  synony- 
mous terma 

4  All  acts  and  parts  of  acts  inconsistent  herewith  are  hereby  repealed, 
and  this  act  shall  take  effect  May  1,  1900. 

§  47.  Beport  must  give  address  of  New  Jersey  office  and  agent. 
Every  certificate,  report  or  statement  now  or  hereafter  required  by  any 
law  of  this  state  to  be  made  to  any  officer  or  department  of  this  state,  or 
to  be  published,  filed  or  recorded  by  any  corporation,  domestic  or  foreign, 
shall,  in  addition  to  the  other  matter  required  by  law,  set  forth  the  loca- 
tion (town  or  city,  street  and  number,  if  number  there  be)  of  its  princi- 
pal office  in  this  state,  and  the  name  of  the  agent  therein  and  in  charge 
thereof,  and  upon  whom  process  against  the  corporation  may  be  served. 

No  certificate,  statement  or  report  shall  hereafter  be  received,  filed  or 
recorded  by  any  officer  or  in  any  office  of  this  state  unless  the  same  shall 
comply  with  the  foregoing  provisionSi 

Such  office  of  any  domestic  corporation  so  registered  shall  be  and  be 
deemed  the  office  and  postoffice  address  of  such  domestic  corporation,  its 
officers,  directors  and  stockholders,  and  whenever  by  the  provisions  of  any 
law  of  this  state  any  notice  is  required  to  be  given  to  the  corporation,  its 
officers,  stockholders  or  directors,  such  notice  shall  be  sent  by  mail  or, 
otherwise  as  the  law  may  require  to  such  registered  office,  and  such  notice- 
so  given  shall  be  and  be  deemed  sufficient  notice. 

Whenever  by  any  law  of  this  state,  in  any  such  certificate,  report  or 
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statement,  the  residence  or  postoffice  address  of  any  incorporator,  stock- 
holder, director  or  other  ofScer  is  required  to  be  set  forth  or  given,  it  shall- 
be  and  be  deemed  a  fall  compliance  with  sach  provision  to  give  as  such 
postoflSce  addre&s  the  postoffice  address  of  the  registered  office  of  the  com* 
pany  within  this  state. 

g  48.  Stockholders'  meetings —Directors'  meetings  out  of  state. 
In  all  cases  where  it  is  not  otherwise  provided  by  law,  the  meetings  of  the 
stockholders  of  every  corporation  of  this  state  shall  be  held  at  its  principal 
office  in  this  state;  the  directors  may  hold  their  meetings,  and  have  an 
office,  and  keep  the  books  of  the  corporation  (except  the  stock  and  transfer 
books)  outside  of  this  state,  if  the  by-laws  or  certificate  of  corporation  so 
provide;  every  corporation  shall  maintain  a  principal  office  in  this  state, 
and  have  an  agent  in  charge  tliereof,  wherein  shall  be  kept  the  stock  and 
transfer  books  for  the  inspection  of  all  who  are  authorized  to  see  the  same, 
and  for  the  transfer  of  stock;  the  court  of  chancery  or  the  supreme  courts 
or  any  justice  thereof,  may,  upon  proper  cause  shown,  summarily  order 
any  or  all  of  the  books  of  said  corporation  to  be  forthwith  brought  within 
this  state,  and  kept  therein  at  such  place  and  for  such  time  as  may  be  des* 
ignated  in  such  order,  and  the  charter  ef  any  corporation  failing  to  com* 
ply  with  such  order  may  be  declared  forfeited  by  the  court  making  such 
order,  and  it  shall  thereupon  cease  to  be  a  corporation,  and  all  its  directors 
and  officers  shall  be  liable  to  be  punished  for  contempt  of  court  for  dis* 
obedience  of  such  order. 

J$  49.  Display  of  name  of  corporation.— The  name  of  every  corpora- 
tion shall  be  at  all  times  conspicuously  displayed  at  the  entrance  of  its 
principal  office  in  this  state,  and  in  default  thereof  the  directors  shall  be 
jointly  and  severally  liable  to  a  penalty  of  $200,  to  be  recovered  with  costs, 
by  the  state,  before  any  court  of  competent  jurisdiction,  by  action  to  be 
prosecuted  by  the  attorney-general;  and  they  shall  jointly  and  severally 
be  liable  to  a  like  penalty  for  every  thirty  days'  additional  default  from 
and  after  the  service  of  process  in  the  first  action,  to  be  recovered  in  like 
manner. 

$  50.  Call  of  meeting  by  three  stockholders.— Whenever,  for  any 
reason,  a  legal  meeting  of  the  stockholders  of  any  corporation  cannot  be 
otherwise  called,  three  or  more  stockholders  having  voting  powers  may 
call  such  meeting  by  publishing  ten  days'  notice  of  the  time,  place  and 
purposes  of  the  meeting  in  a  newspaper  published  in  the  county  in  which 
its  principal  office  in  this  state  is  located,  and  mailing  such  notice  to  all 
stockholders  whose  postoffice  address  is  known  or  can  be  ascertained;  a 
meeting  called  as  aforesaid  shall  be  a  legal  meeting  of  the  corporation, 
and  if  there  be  no  officers  present  the  stockholders  may  elect  officers  for 
the  meeting;  and  the  secretary  of  the  meeting  shall  record  the  proceed- 
ings thereof  in  the  book  of  minutes  of  the  corporation. 

§51.  Dividends. —  The  directors  of  every  corporation  created  under 
this  act  shall,  in  January  in  each  year,  unless  some  specific  day  or  days- 
for  that  purpose  be  fixed  in  its  charter  or  by-laws,  and  in  that  case  then 
on  the  days  so  fixed,  after  reserving  over  and  above  its  capital  stock  paid 
in,  as  a  working  capital  for  said  corporation,  such  sum,  if  any,  as  shall 
have  been  fixed  by  the  stockholdersi  declare  a  dividend  among  its  stockr- 
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holders  of  the  whole  of  its  accumulated  profits  exceeding  the  amount  so 
reserved,  and  pay  the  same  to  such  stockholders  on  demand;  provided^ 
that  the  corporation  may  in  its  certificate  of  incorporation  or  in  its  by- 
laws give  the  directors  power  to  fix  the  amount  to  be  reserved  as  a  work- 
ing capita). 

§  62.  Payment  of  capital  stock.—  Nothing  but  money  shall  be  con- 
sidered as  payment  of  any  part  of  the  capital  stock  of  any  corporation 
organized  under  this  act,  except  as  hereinafter  provided  in  case  of  the 
purchase  of  property,  and  no  loan  of  money  shall  be  made  to  a  stockholder 
or  officer  thereof;  and  if  any  such  loan  be  made,  the  officers  who  make  it, 
or  assent  thereto,  shall  be  jointly  and  severally  liable,  to  the  extent  of  sucli 
loan  and  interest,  for  all  the  debts  of  the  corporation  until  the  repayment 
of  the  sum  so  loaned. 

^63.  Stock  issued  for  property .— Any  corporation  formed  under 
this  act  may  purchase  mines,  manufactories  o/  other  property  necessary 
for  its  business,  or  the  stock  of  any  company  or  companies  owning,  min- 
ing, manufacturing  or  producing  materials,  or  other  property  necessary 
for  its  business,  and  issue  stock  to  the  amount  of  the  value  thereof  in  pay- 
ment therefor,  and  the  stock  so  issued  shall  be  full-paid  stock  and  not 
liable  to  any  further  call,  neither  shall  the  holder  thereof  be  liable  for  any 
further  payment  under  any  of  the  provisions  of  this  act;  and  in  the  ab- 
sence of  actual  fraud  in  the  transaction,  the  judgment  of  the  directors  an 
to  the  value  of  the  property  purchased  shall  be  conclusive;  and  in  all 
statements  and  reports  of  the  corporation  to  be  published  or  filed,  this 
stock  shall  not  be  stated  or  reported  as  being  issued  for  cash  paid  to  the 
corporation,  but  shall  be  reported  in  this  respect  according  to  the  fact 

§  54.  Construction  companies.—  Corporations  having  for  their  object 
the  building,  constructing  or  repairing  of  railroads,  water,  gas  or  electric 
works,  tunnels,  bridges,  viaducts,  canals,  hotels,  wharves,  piers,  or  any  like 
works  of  internal  improvement  or  public  use  or  utility,  may  subscribe  for, 
take,  pay  for,  hold,  use  and  dispose  of  stock  or  bonds  in  any  corporations 
formed  for  the  purpose  of  constructing,  maintaining  or  operating  any 
such  public  works;  and  the  directors  of  any  such  corporation  formed  for 
the  purpose  of  constructing,  maintaining  and  operating  any  publio  work 
of  the  description  aforesaid  may  accept  in  payment  of  any  such  subscrip- 
tion, or  purchase,  real  or  personal  property,  necessary  for  the  purposes  of 
such  corporation,  or  work,  labor  and  services  performed  or  materials  fur- 
nished to  or  for  such  corporation  to  the  amount  of  the  value  thereof,  and 
from  time  to  time  issue  upon  any  such  subscription  or  purchase,  in  such 
instalments  or  proportions  as  such  directors  may  agree  upon,  full-paid 
stock  iu  full  or  partial  performance  of  the  whole  or  any  part  of  such  sub- 
scription or  purchase,  and  the  stock  so  issued  shall  be  full-paid  stock  and 
not  liable  to  any  further  call,  neither  shall  the  holder  thereof  be  liable  for 
any  further  payments;  and  in  all  statements  and  reports  of  the  corpora- 
tion to  be  published  or  filed,  this  stock  shall  not  be  stated  or  reported  as 
being  issued  for  cash  paid  to  the  corporation,  but  shall  be  reported  in  this 
respect  according  to  the  fact 

g  66.  Stocks  and  bonds  of  other  companies.—  Any  corporation  may 
purchase,  hold,  sell,  assign,  transfer,  mortgage,  pledge  or  otherwise  dispose 
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of  the  shares  of  the  capital  stock  of,  or  any  bonds,  securities  or  evidences 
of  indebtedness  created  by,  any  other  corporation. or  corporations  of  this 
or  any  other  state,  and  while  owner  of  said  stock  raay  exercise  all  the 
rights,  powers  and  privileges  of  ownership,  including  the  right  to  vot^ 
thereon. 

§66.  False  certifloate.— If  any  certificate  made  or  any  public  no- 
tice given  by  the  officers  of  any  corporation  in  pursuance  of  the  provis- 
ions of  this  act  shall  be  false  in  any  material  representation,  all  the  offi- 
oers  who  shall  have  signed  the  same,  knowint;  it  to  be  false,  shall  be  jointly 
and  severally  liable  for  all  the  debts  of  the  corporation  contracted  while 
they  were  stockholders  or  officers  thereof,  as  a  penalty  enforceable  in  the 
courts  of  this  state  only. 

g  67.  Winding  up  —  Continuation  of  corporate  existence.— All 
corporations,  whether  they  expire  by  their  own  limitation  or  be  annulled  by 
the  legislature  or  otherwise  dissolved,  shall  be  continued  bodies  corporate 
for  the  purpose  of  prosecuting  and  defending  suits  by  or  against  them,  and 
of  enabling  them  to  settle  and  close  their  affairs,  to  dispose  of  and  convey 
their  property  and  to  divide  their  capital,  but  not  for  the  purpose  of  con- 
tinuing the  business  for  which  they  were  established. 

§  68.  Duties  of  directors  on  dissolution.—  Upon  the  dissolution  in 
any  manner  of  any  corporation  the  directors  shall  be  trustees  thereof,  with 
full  power  to  settle  the  affairs,  collect  the  outstanding  debts,  sell  and  con- 
vey the  property  and  divide  the  moneys  and  other  property  among  the 
stockholders  after  paying  its  debts,  as  far  as  such  moneys  and  property 
shall  enable  them;  they  shall  have  power  to  meet  and  act  under  the  by- 
laws of  the  corporation,  and,  under  regulations  to  be  made  by  a  majority 
of  said  trustees,  to  prescribe  the  terms  and  conditions  of  the  sale  of  such 
property,  and  may  sell  all  or  any  part  for  cash,  or  partly  on  credit,  or  take 
mortgages  and  bonds  for  part  of  the  purchase  price  for  all  or  any  part  of 
said  property. 

§  69.  The  directors,  constituted  trustees  as  aforesaid,  shall  have  author- 
ity to  sue  for  and  recover  the  aforesaid  debts  and  property  by  the  name  of 
the  corporation,  and  shall  be  suable  by  the  same  name,  or  in  their  owa 
names  or  individual  capacities,  for  the  debts  owing  by  such  corporation, 
and  shall  be  jointly  and  severally  responsible  for  such  debts  to  the  amount 
of  the  moneys  and  property  of  the  corporation  which  shall  come  to  their 
hands  or  possession  as  such  trusteea 

§  60.  Powers  of  court  of  chancery.— When  any  corporation  shall  be 
dissolved  in  any  manner  whatever,  the  court  of  chancery,  on  application 
of  any  creditor  or  stockholder  at  any  time,  may  either  continue  the  direct- 
ors trustees  as  aforesaid,  or  appoint  one  or  more  persons  to  be  receivera  of 
such  corporation,  to  take  charge  of  the  estate  and  effects  thereof,  and  to 
collect  the  debts  and  property  due  and  belonging  to  the  corporation,  with 
power  to  prosecute  and  defend,  in  the  name  of  the  corporation  or  other- 
wise, all  suits  necessary  or  proper  for  the  purposes  aforesaid,  and  to  ap- 
point an  agent  or  agents  under  them,  and  to  do  all  other  acts  which  might 
be  done  by  such  corporation,  if  in  being,  that  may  be  necessary  for  the 
iinal  settlement  of  its  unfinished  business;  and  the  powers  of  such  trust- 
86 
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ees  or  receivers  may  be  continued  as  long  as  the  court  shall  think  necev* 
sary  for  such  purposes 

§  61.  The  court  of  chancery  shall  have  jurisdiction  of  said  application 
and  of  all  questions  arising  in  the  proceedings  thereon,  and  may  make 
such  orders  and  decrees  therein  as  justice  and  equity  shall  require. 

§  62.  Disposition  of  assets. — The  said  trustees  or  receivers  shall  pay 
ratably,  as  far  as  its  moneys  and  property  shall  enable  them,  all  the  cred* 
iters  of  the  corporation  who  prove  their  debts  in  the  manner  directed  by 
the  court;  and  if  any  balance  remain  after  the  payment  of  such  debts  and 
necessary  expenses,  the  same  shall  be  distributed  among  the  stockholders.. 

§  63.  Actions  not  abated  by  dissolution.— Any  action,  now  pending 
or  to  be  hereafter  begun,  against  any  corporation  which  may  become  dis- 
solved before  final  judgment,  shall  not  abate  by  reason  thereof,  but  no 
judgment  shall  be  entered  therein  except  upon  notice  to  the  trustees  or 
receivers  of  the  corporation. 

§  64.  Decree  of  dissolution  to  be  filed.— A  copy  of  every  decree  or 
judgment  dissolving  a  corporation  or  forfeiting  its  charter  shall  be  forth- 
with filed  by  the  clerk  of  the  court  in  the  ofiice  of  the  secretary  of  state,, 
and  a  note  thereof  shall  be  made  by  the  secretary  of  state  on  the  charter 
or  certificate  of  incorporation,  and  in  the  index  thereof,  and  be  published 
by  him  in  the  annual  volume  of  lawSi 

§  65.  Schedule  of  property  on  execution. — Every  agent  or  person 
having  charge  or  control  of  any  property  of  a  corporation,  on  request  of 
any  public  ofiicer  having  for  service  a  writ  of  execution  against  it,  shall 
furnish  to  him  the  names  of  the  directors  and  officers  thereof,  and  a  sched- 
ule of  all  its  property,  including  debts  due  or  to  become  due  to  it,  so  far  as 
he  may  have  knowledge  of  the  same. 

§  66.  Execution  satisfied  by  debts  due  corporation.— If  any  offi^ 
cer,  holding  an  execution,  shall  be  unable  to  find  other  property  belonging; 
to  the  corporation  liable  to  execution,  he  or  the  judgment  creditor  may 
elect  to  satisfy  such  execution,  in  whole  or  in  part,  by  any  debts  due  to 
the  corporation;  and  it  shall  be  the  duty  of  any  agent  or  person  having 
custody  of  any  evidence  of  such  debt  to  deliver  the  same  to  the  officer,  for 
the  use  of  the  creditor,  and  such  delivery,  with  a  transfer  to  tlie  officer  in 
writing,  for  the  use  of  the  creditor,  and  notice  to  the  debtor  shall  be  & 
valid  assignment  thereof;  and  such  creditor  may  sue  for  and  collect  the 
same  in  the  name  of  the  corporation,  subject  to  such  equitable  set-offs  on 
the  part  of  the  debtor  as  in  other  assignments;  and  every  agent  or  person 
who  shall  neglect  or  refuse  to  comply  with  the  provisions  of  this  and  the 
last  preceding  section  shall  be  himself  liable  to  pay  to  the  execution  cred- 
itor the  amount  due  on  said  execution,  with  costa 

§  67.  Insolvency —  Meeting  of  stockholders.— Whenever  any  oor» 
poration  shall  become  insolvent,  the  directors,  within  ten  days  thereafter, 
shall  call  a  meeting  of  the  stockholders,  and  lay  before  them  for  inspection 
and  examination  all  the  books  of  accounts,  by-laws  and  minutes  of  the  cor* 
poration,  and  exhibit  a  full  and  true  statement  of  all  its  estate,  funds  and 
property,  and  of  all  the  debts  due  and  owing  to  it»  and  by  whom,  and  of 
all  the  debts  owing  by  it,  and  to  whom,  as  far  as  the  directors  can  at  that 
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time  make  out  the  same;  so  as  to  exhibit  to  the  stockholders  a  full,  fair 
and  true  account  of  the  situation  of  the  affairs  of  the  corporation. 

g  68.  Conveyance  of  property  after  insolvency. — Whenever  any 
corporation  shall  become  insolvent  or  shall  suspend  its  ordinary  business 
for  want  of  funds  to  carry  on  the  same,  neither  the  directors  nor  any  officer 
or  agent  of  the  corporation  shall  sell,  convey,  assign  or  transfer  any  of  its 
estate,  effects,  choses  in  action,  goods,  Chattels,  rights  or  credits,  lands  or 
tenements;  nor  shall  they  or  either  of  them  make  any  such  sale,  convey* 
ance,  assignment  or  transfer  in  contemplation  of  insolvency,  and  every 
such  sale,  conveyance,  assignment  or  transfer  shall  be  utterly  null  and  void 
as  against  creditors;  provided,  that  a  bona  fide  purchase  for  a  valuable  con- 
sideration, before  the  corporation  shall  have  actually  suspended  its  ordi- 
nary business,  by  any  person  without  notice  of  such  insolvency  or  of  the 
sale  being  made  in  contemplation  of  insolvency,  shall  not  be  invalidated 
or  impeached. 

§  69.  Bemedies  in  chancery  in  case  of  insolvency.— Whenever  any 
corporation  shall  become  insolvent  or  shall  suspend  its  ordinary  business 
for  want  of  funds  to  carry  on  the  same,  any  creditor  or  stockholder  may, 
by  petition  or  bill  of  complaint  setting  forth  the  facts  and  circumstances 
of  the  case,  apply  to  the  court  of  chancery  for  a  writ  of  injunction  and 
the  appointment  of  a  receiver  or  receivers  or  trustees,  and  the  court  being 
satisfied  by  affidavit  or  otherwise  of  the  sufficiency  of  said  application,  and 
of  the  truth  of  the  allegations  contained  in  the  petition  or  bill,  and  upon 
such  notice,  if  any,  as  the  court  by  order  may  direct,  may  proceed  in  a 
summary  way  to  hear  the  affidavits,  proofs  and  allegations  which  may  be 
offered  on  behalf  of  the  parties,  and  if  upon  suoh  inquiry  it  shall  appear 
to  the  court  that  the  corporation  has  become  insolvent  and  is  not  about  to 
resume  its  business  in  a  short  time  thereafter  with  safety  to  the  public  and 
advantage  to  the  stockholders,  it  may  issue  an  injunction  to  restrain  the 
corporation  and  its  officers  and  agents  from  exercising  any  of  its  privileges 
or  franchises  and  from  collecting  or  receiving  any  debts,  or  paying  out, 
selling,  assigning  or  transferring  any  of  its  estate,  moneys,  funds,  lands, 
tenements  or  effects,  except  to  a  receiver  appointed  by  the  court,  until  the 
court  shall  otherwise  order. 

§  70.  Powers  of  receivers.— The  court  of  chancery,  at  the  time  of 
ordering  said  injunction,  or  at  any  time  afterwards,  may  appoint  a  re- 
ceiver or  receivers  or  trustees  for  the  creditors  and  stockholders  of  the 
corporation,  with  full  power  and  authority  to  demand,  sue  for,  collect,  re- 
ceive and  take  into  their  possession  all  the  goods  and  chattels,  rights  and 
credits,  moneys  and  effects,  lands  and  tenements,  books,  papers,  choses  in 
action,  bills,  notes  and  property  of  every  description  of  the  corporation, 
and  to  institute  suits  at  law  or  in  equity  for  the  recovery  of  any  estate, 
property,  damages  or  demands  existing  in  favor  of  the  corporation,  and 
in  his  or  their  discretion  to  compound  and  settle  with  any  debtor  or  cred- 
itor of  the  corporation,  or  with  persons  having  possession  of  its  property 
or  in  any  way  responsible  at  law  or  in  equity  to  the  corporation  at  the 
time  of  its  insolvency  or  suspension  of  business,  or  afterwards,  upon  such 
terms  and  in  such  manner  as  he  or  they  shall  deem  just  and  beneficial 
to  the  corporation,  and  in  case  of  mutual  dealings  between  the  corpora- 
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tion  and  any  person  to  allow  just  set-offs  in  favor  of  such  person  in  all 
cases  in  which  the  same  ought  to  be  allowed  according  to  law  and 
equity;  a  debtor  who  shall  have  in  good  faith  paid  his  debt  to  the  corpo- 
ration without  notice  of  its  insolvency  or  suspension  of  business  shall  not 
be  liable  therefor,  and  the  receiver  or  receivers  or  trustees  shall  have  power 
to  sell,  convey  and  assign  all  the  said  estate,  rights  and  interests,  and  shall 
hold  and  dispose  of  the  proceeds  thereof  under  the  directions  of  the  court 
of  chancery;  the  word  *'  receiver"  as  used  in  this  act  shall  be  construed 
to  include  receivers  and  trustees  appointed  as  provided  in  this  act. 

§  7 1.  Heceiver'8  bond  and  oath.—  Every  receiver  shall,  before  acting, 
enter  into  such  bond  and  comply  with  such  terms  as  the  court  may  pre- 
scribe, and  take  and  subscribe  the  following  oath  or  affirmation:  "I, 


,  do  swear  [or,  affirm]  that  I  will  faithfully,  honestly  and  impartially 

execute  the  powers  and  trusts  reposed  in  me  as  receiver,  for  the  creditors 

and  stockholders  of  the ,  and  that  without  favor  or  affection,"  which 

oath  or  affirmation  shall  be  filed  in  the  office  ot  the  clerk  in  chancery 
within  ten  days  after  the  taking  thereof! 

§  72.  Property,  f^ranchlses,  etc.,  vest  in  receiver. — All  the  real  and 
personal  property  of  an  insolvent  corporation,  wheresoever  situated,  and 
all  its  franchises,  rights,  privileges  and  effects,  shall,  upon  the  appointment 
of  a  receiver,  forthwith  vest  in  him,  and  the  corporation  shall  be  divested 
of  the  title  thereta 

§  73.  On  payment  of  debts. — Whenever  a  receiver  shall  have  been 
appointed  as  aforesaid  and  it  shall  afterwards  appear  that  the  debts  of  the 
corporation  have  been  paid  or  provided  for,  and  that  there  remains  or  can 
be  obtained  by  further  contributions  sufficient  capital  to  enable  it  to  re- 
sume its  busiuess,  the  court  of  chancery  may,  in  its  discretion,  a  proper 
case  being  shown,  direct  the  receiver  to  reoonvey  to  the  corporation  all  its 
property,  franchises,  rights  and  effects,  and  thereafter  the  corporation  may 
resume  control  of  and  enjoy  the  same  as  fully  as  if  the  receiver  fiad  never 
been  appointed;  and  in  every  case  in  which  the  court  of  chancery  sl^all 
not  direct  such  reconveyance,  said  court  may,  in  its  discretion,  make  a 
decree  dissolving  the  corporation  and  declaring  its  charter  forfeited  and 
void. 

§  74.  Reorganization. —  Whenever  a  majority  in  interest  of  the  stock- 
holders of  such  corporation  shall  have  agreed  upon  a  plan  for  the  reorgani- 
zation of  the  corporation  and  a  resumption  by  it  of  the  management  and 
control  of  its  property  and  business,  such  corporation  may,  with  the  con- 
sent of  the  court  of  chancery,  upon  the  reconveyance  to  it  of  its  property 
and  franchises,  mortgage  the  same  for  such  amount  as  may  be  necessary 
for  the  purposes  of  such  reorganization;  and  may  issue  bonds  or  other  evi- 
dences of  indebtedness,  or  additional  stock,  or  both,  and  use  the  same  for 
the  full  or  partial  payment  of  the  creditors  who  will  accept  the  same,  or 
otherwise  dispose  of  the  same  for  the  purposes  of  the  reorganization. 

§  76.  Powers  of  receivers. —  Such  receiver  shall  have  power  to  send 
for  persons  and  papers  and  to  examine  any  persons,  including  the  creditors 
and  claimants,  and  the  president,  directors  and  other  officers  and  agents  of 
the  corporation,  on  oath  or  affirmation  (which  oath  or  affirmation  the  re- 
ceiver may  administer),  respecting  its  affairs  and  transactions  and  its  estate* 
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money,  goods,  chattels,  credits,  notes,  bills  and  choses  in  action,  real  and 
personal  estate  and  effects  of  every  kind,  and  also  respecting  its  debts, 
obligations,  contracts  and  liabilities,  and  the  claims  against  it;  and  if  any 
person  shall  .refuse  to  be  sworn  or  affirmed,  or  to  make  answers  to  such 
questions  as  shall  be  put  to  him,  or  refuse  to  declare  the  whole  truth  touching^ 
the  subject-matter  of  the  said  examination,  the  court  of  chancery  may,  on 
report  by  the  receiver,  commit  such  person  to  prison,  there  to  remain  until 
he  shall  submit  himself  to  be  examined,  a&d  pay  all  the  costs  of  the  pro- 
ceedings against  him. 

§  76.  Such  receiver,  with  the  assistance  of  a  peace  officer,  may  break 
open,  in  the  day-time,  the  houses,  shops,  warehouses,  doors,  trunks,  chests, 
or  other  places  of  the  corporation  where  any  of  its  goods,  chattels,  choses 
in  action,  notes,  bills,  moneys,  books,  papers  or  other  writings  or  effects 
have  been  usually  kept,  or  shall  be,  and  take  possession  of  the  same,  and 
of  the  lands  and  tenements  belonging  to  the  corporation. 

§  77.  Every  matter  and  thing  by  this  act  required  to  be  done  by  receiv- 
ers or  trustees  shall  be  good  and  effectual,  to  all  intents  and  purposes,  if 
performed  by  a  majority  of  them;  and  the  court  of  chancery  may  remove 
any  receiver  or  trustee  and  appoint  another  or  others  in  his  place  or  fill 
any  vacancy  which  may  occur. 

g  7.8.  Beports  of  receivers. —  Such  receiver,  as  soon  as  convenient, 
shall  lay  before  the  court  of  chancery  a  full  and  complete  inventory  of  all 
the  estate,  property  and  effects  of  the  corporation,  its  nature  and  probable 
value,  and  an  account  of  all  debts  due  from  and  to  it,  as  nearly  as  the 
same  can  be  ascertained,  and  make  a  report  to  the  court  of  his  proceed- 
ings every  six  months  thereafter  during  the  continuance  of  the  trust 

§  79.  Proof  of  claims.—  The  court  of  chancery  may  limit  the  time 
within  which  creditors  shall  present  and  make  proof  to  such  receiver  of 
their  respective  claims  against  the  corporation,  and  may  bar  all  creditors 
and  claimants  failing  so  to  do  within  the  time  limited  from  participating 
in  the  distribution  of  the  assets  of  the  corporation;  the  court  may  also 
prescribe  what  notice,  by  publication  or  otherwise,  shall  be  given  to  cred- 
itors of  such  limitation  of  time. 

§  80.  Every  claim  against  an  insolvent  corporation  shall  be  presented 
to  the  receiver  in  writing  and  upon  oath;  and  the  claimant,  if  required, 
shall  submit  himself  to  such  examination  in  relation  to  the  claim  as  the 
receiver  shall  direct,  and  shall  produce  such  books  and  papers  relating  to 
the  claim  as  shall  be  required;  and  the  receiver  shall  have  power  to  ex- 
amine under  oath  or  affirmation  all  witnesses  produced  before  him  touch- 
ing the  claims,  and  shall  pass  upon  and  allow  or  disallow  the  claims,  or 
any  part  thereof,  and  notify  the  claimants  of  his  determination. 

§  81.  Trial  by  jury. — Any  creditor  or  claimant  who  shall  lay  his 
claim  before  such  receiver  may,  at  the  same  time,  demand  that  a  jury 
shall  decide  thereon,  and  in  like  manner  the  receiver  may  demand  that 
the  same  shall  be  referred  to  a  jury:  and  in  either  case  such  demand  shall 
be  entered  on  the  minutes  of  the  receiver,  and  thereupon  an  issue  shall  be 
made  up  between  the  parties,  under  the  direction  of  one  of  the  justices  of 
the  supreme  court,  and  a  jury  impaneled,  as  in  other  cases,  to  try  the  same 
in  the  circuit  court  of  the  county  in  which  the  corporation  carried  on  its 
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business  or  liad  its  principal  office;  the  verdict  of  the  jury  shall  be  sub- 
ject to  the  control  of  the  supreme  court,  as  in  suits  originally  instituted 
therein,  and  when  rendered,  if  not  set  aside  by  the  court,  shall  be  certified 
by  the  clerk  of  the  supreme  court  to  the  receiver;  the  creditor  shall  be 
considered,  in  all  respects,  as  having  proved  his  debt  or  claim  for  the 
amount  so  ascertained  to  be  due,  and  in  all  cases  in  which  no  trial  by  jury 
shall  be  demanded  the  court  of  chancery  shall  have  jurisdiction  to  pass 
upon  the  claims  presented  and  to  determine  the  rights  of  the  claimants, 
and  td  make  such  order  or  decree  touching  the  same  as  shall  be  equitable 
and  just 

§  82.  Appeal. —  Every  such  insolvent  corporation,  or  any  person  ag- 
grieved by  the  proceedings  or  determination  of  such  receiver  in  the  dis- 
charge of  his  duty,  may  appeal  to  the  court  of  chancery,  which  court  shall, 
in  a  summary  way,  hear  and  determine  the  matter  complained  of,  and 
make  such  order  touching  the  same  as  shall  be  equitable  and  just. 

§  83.  Actions  by  receiver.— Such  receiver  shall,  upon  application  by 
him,  be  substituted  as  party  plaintiff  or  complainant  in  the  place  and  stead 
of  the  corporation  in  any  suit  or  proceeding  at  law  or  in  equity  which  was 
pending  at  the  time  of  his  appointment 

§  84.  No  action  against  a  receiver  of  a  corporation  shall  abate  by  reason 
of  his  death,  but,  upon  suggestion  of  the  facts  on  the  record,  shall  be  con- 
tinued against  his  successor,  or  against  the  corporation  in  case  no  new  re- 
ceiver be  appointed. 

§  85.  Sale  of  incumbered  property.-- Where  property  of  an  insolv- 
ent corporation  is  at  the  time  of  the  appointment  of  a  receiver  incumbered 
with  mortgages  or  other  liens,  the  legality  of  which  is  brought  in  question, 
and  the  property  is  of  a  character  materially  to  deteriorate  in  value  pend- 
ing the  litigation,  the  court  of  chancery  may  order  the  receiver  to  sell  the 
same,  clear  of  incumbrances,  at  public  or  private  sale,  for  the  best  price 
that  can  be  obtained,  and  pay  the  money  into  the  court,  there  to  remain 
subject  to  the  same  liens  and  equities  of  all  parties  in  interest  as  was  the 
property  before  sale,  to  be  disposed  of  as  the  court  shall  direct 

§  86.  Beceiver  of  works  of  public  character.—  Whenever  a  receiver 
of  a  corporation  shall  have  charge  of  a  canal,  railroad,  turnpike  or  other 
work  of  a  public  nature,  in  which  the  value  of  the  work  is  dependent  upon 
the  franchise,  and  in  the  continuance  of  which  the  public  as  well  as  the 
stockholders  and  creditors  have  an  interest,  the  receiver  may  sell  or  lease 
the  principal  work  for  the  construction  whereof  the  said  corporation  was 
organized,  together  with  all  the  chartered  rights,  privileges  and  franchises 
belonging  to  it  and  appertaining  to  such  principal  work;  and  the  pur- 
chaser or  purchasers,  lessee  or  lessees  of  such  principal  work,  chartered 
rights,  privileges  and  franchises  shall  thereafter  hold,  use  and  enjoy  the 
same  during  the  whole  of  the  residue  of  the  term  limited  in  the  charter  of 
said  corporation,  or  during  the  term  in  such  lease  specified,  in  as  full  and 
ample  a  manner  as  such  corporations  could  or  might  have  used  and  en- 
joyed the  same;  subject,  however,  to  all  the  restrictions,  limitations  and 
conditions  contained  in  such  charter;  provided^  that  nothing  in  this  sec- 
tion contained  shall  be  so  construed  as  to  apply  to  or  in  any  wise  affect 
any  corporation  authorissed  by  law  to  exercise  banking  privileges* 
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§  87.  Labor  liens. — In  case  of  the  insolvency  of  any  corporation  the 
laborers  and  workmen,  and  all  persons  doing  labor  or  service  of  whatever 
character,  in  the  regular  employ  of  such  corporation,  shall  have  a  first  and 
prior  lien  upon  the  assets  thereof  for  the  amount  of  wages  due  to  them 
respectively  for  all  labor,  work  and  services  done,  performed  or  rendered 
within  two  months  next  preceding  the  date  when  proceedings  in  insolv- 
ency shall  be  actually  instituted  and  begun  against  such  insolvent  corpo- 
ration. 

g  88.  Such  lien  shall  be  prior  to  all  other  liens  that  can  or  may  be  ao> 
•quired  upon  or  against  such  assets,  except  the  lien  and  incumbrance  of  a 
chattel  mortgage,  recorded  more  than  two  months  next  preceding  the 
date  when  proceedings  in  insolvency  shall  have  been  actually  instituted 
against  such  insolvent  corporation,  and  except  the  lien  and  incumbrance 
of  a  chattel  mortgage  recorded  within  two  months  next  preceding  the 
date  when  proceedings  in  insolvency  shall  have  been  actually  instituted 
against  such  insolvent  corporation,  for  money  loaned  or  for  goods  pur- 
chased within  said  period  of  two  months;  and  also  except  as  against  the 
lien  of  mortgages  given  upon  the  lands  and  real  estate  of  such  insolvent 
corporation. 

§  89.  Beceiver'8  oompensation.—  Before  distribution  of  the  assets  of 
an  insolvent  corporation  among  the  creditors  or  stockholders,  the  court  of 
chancery  shall  allow  a  reasonable  compensation  to  the  receiver  for  his 
services  and  the  costs  and  expenses  of  the  administration  of  his  trust,  and 
(he  costs  of  the  proceedings  in  said  court,  to  be  first  paid  out  of  said  assets, 

§  90.  Distribution  of  assets.—  After  payment  of  all  allowances,  ex- 
penses and  costs,  and  the  satisfaction  of  all  special  and  general  liens  upon 
the  funds  of  the  corporation  to  the  extent  of  their  lawful  priority,  the  cred- 
itors shall  be  paid  proportionally  to  the  amount  of  their  respective  debts* 
excepting  mortgage  and  judgment  creditors  when  the  judgment  has  not 
been  by  confession  for  the.purpose  of  preferring  creditors;  and  the  cred- 
itors shall  be  entitled  to  distribution  on  debts  not  due,  making  in  such  case 
a  rebate  of  interest,  when  interest  is  not  accruing  on  the  same;  and  the 
surplus  funds,  if  any,  after  payment  of  the  creditors  and  the  costs,  expenses 
and  allowances  aforesaid,  and  the  preferred  stockholders,  shall  be  divided 
and  paid  to  the  general  stockholders  proportionally,  according  to  their  re- 
spective sbare& 

§91.  Service  of  process  against  corporations.—  In  any  personal  ac- 
tion commenced  against  a  corporation  in  any  of  the  courts  of  law  of  this 
state,  the  first  process  to  be  made  use  of  may  be  a  summons,  a  copy  whereof 
shall  be  served  on  the  president,  or  other  head  officer  or  agent  in  charge 
of  its  principal  office  in  this  state,  or  left  at  his  dwelling-house  or  usual 
place  of  abode,  at  least  six  days  before  its  return;  and  in  case  the  presi- 
dent or  other  head  officer  or  agent  cannot  be  found  to  be  served  with  pro 
cess,  and  has  no  dwelling-house  or  usual  place  of  abode  within  this  state, 
a  copy  of  the  summons  shall  be  served  on  the  clerk  or  secretary  of  the  cor- 
poration, if  any  there  be,  and  if  no  clerk  or  secretary,  then  on  one  of  its 
directors,  or  left  at  his  dwelling-house,  or  usual  place  of  abode,  six  days 
before  its  return. 
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g  92.  Defendant  in  court. — When  the  sheriff  or  other  officer  shall  re- 
turn such  summons  "served  "  or  ''summoned/'  the  defendant  shall  be  con- 
sidered  as  appearing  in  court,  and  may  be  proceeded  against  accordingly. 

§93.  Summons  not  served  — Fublioation.— Incase  the  sheriff  or 
other  officer  shall  return  a  summons  issued  against  any  corporation  of  this 
state  "  not  served  "  or  "  not  summoned,"  and  an  affidavit  shall  be  made  ta 
the  satisfaction  of  the  court  that  process  cannot  be  served  upon  it,  the 
court  shall  make  an  order  directing  the  defendant  to  cause  its  appearance 
to  be  entered  to  the  action,  on  a  day  to  be  specified  in  the  order,  a  copy  of 
which  order  shall  be  inserted  in  one  of  the  newspapera  published  in  this 
state,  for  at  least  three  weeks,  once  in  each  week,  and  a  copy  thereof  shall 
also  be  posted  in  three  public  places  in  this  state,  as  shall  be  ordered  by 
the  court,  for  at  least  three  weeks,  and  if  the  defendant  shall  not  appear 
within  the  time  limited  by  the  order,  or  within  such  further  time  as  the 
court  shall  limit,  then,  on  proof  of  the  publication  and  posting  of  the  order,, 
the  court  shall  order  the  clerk  to  enter  appearance  for  the  defendant,  and 
thereupon  the  action  shall  proceed  as  if  the  defendant  had  entered  its  ap- 
pearance to  the  action. 

g  94.  Action  a  lienl — No  corporation  against  which  an  order  for  pub- 
lication shall  be  made,  as  aforesaid,  shall  grant,  bargain,  sell,  alien  or 
convey  any  lands,  tenements  or  real  estate  in  this  state  (in  case  the  said 
summons  issued  out  of  the  supreme  court),  or  in  the  county  in  which  the 
said  summons  shall  have  been  issued  (in  case  the  said  summons  issued  out 
of  the  circuit  court  or  the  court  of  common  pleas),  of  which  it  shall  be 
seized  or  entitled  to  at  the  time  of  making  such  order,  until  the  plaintiff 
in  the  action  shall  be  satisfied  his  legal  demand,  or  until  judgment  shall 
be  entered  for  the  defendants;  and  the  said  action  shall  be  and  remain  a 
lien  on  such  lands,  tenements  and  real  estate  from  the  time  of  entering: 
the  said  order  for  publication  in  the  minutes  of  the  court,  and  the  said 
lands,  tenements  and  real  estate  shall  and  may  be  sold  on  execution,  as  if 
no  conveyance  had  been  made  by  the  said  corporation. 

§  96.  Liability  of  ofQ.cers,  directors  and  stockholders.— When  the 
officers,  directors  or  stockholders  of  any  corporation  shall  be  liable  to  pay 
the  debts  of  the  corporation,  or  any  part  thereof,  any  person  to  whom  they 
are  liable  may  have  an  action  against  any  one  or  more  of  them;  and  the 
declaration  shall  state  the  claim  against  the  corporation,  and  the  ground 
on  which  the  plaintiff  expects  to  charge  the  defendants  personally;  or  the 
person  to  whom  they  are  liable  may  liave  his  remedy  by  bill  in  chancery. 

§  96.  Stockholders  may  recover  over.—  Any  officer,  director  or 
stockholder  who  shall  pay  any  debt  of  a  corporation  for  which  he  is  made 
liable  by  the  provisions  of  this  act  may  recover  the  amount  so  paid,  in  an 
action  against  the  corporation  for  money  paid  for  its  use,  in  which  actioa 
only  the  property  of  the>  corporation  shall  be  liable  to  be  taken,  and  not 
the  property  of  any  stockholder. 

§  97.  Property  of  director.—  No  sale  or  other  satisfaction  shall  be  had 
of  the  property  of  any  director  or  stockholder  for  any  debt  of  the  corpora- 
tion  of  which  he  is  such  director  or  stockholder  till  judgment  be  obtained 
therefor  against  such  corporation  and  execution  thereon  returned  unsatis* 
fied,  but  any  suit  brought  against  any  director  or  stockholder  for  such 
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debts  shall  stay  after  execution  levied,  or  other  proceedings  to  acquire  a 
lien,  until  such  return  shall  have  been  made. 

g  98.  Foreign  corporations  doing  business  in  state. — Any  corpo- 
ration created  by  any  other  state  or  by  any  foreign  state,  kingdom  or  gov- 
ernment may  acquire  by  devise  or  otherwise,  and  hold,  mortgage,  lease 
and  convey  real  estate  in  this  state  for  the  purpose  of  prosecuting  its  busi« 
ness  or  objects,  or  such  real  estate  as  it  may  acquire  by  way  of  mortgage 
or  otherwise  in  the  payment  of  debts  due  such  corporation;  protnded^ 
such  foreign  state,  kingdom  or  government  under  whose  laws  such  corpo- 
ration was  created  shall  not  be  at  the  time  of  such  purchase  at  war  with 
the  United  States. 

§  99.  Foreign  corporations  doing  business  in  this  state  shall  be  subject 
to  the  provisions  of  this  act,  so  far  as  the  same  can  be  applied  to  foreign 
corporations. 

g  100.  Every  foreign  corporation,  except  banking,  insurance,  ferry  and 
railroad  corporations,  before  transacting  any  business  in  this  state,  shall 
file  in  the  office  of  the  secretary  of  state  a  copy  of  its  charter  or  certificate 
of  incorporation,  attested  by  its  president  and  secretary,  under  its  corpo- 
rate seal,  and  a  statement  attested  in  like  manner  of  the  amount  of  its 
capital  stock  authorized  and  the  amount  actually  issued,  the  character  of 
the  business  which  it  is  to  transact  in  this  state,  and  designating  its  prin- 
cipal office  in  this  state  and  an  agent  who  shall  be  a  domestic  corporation 
or  a  natural  person  of  full  age  actually  resident  in  this  state,  together  with 
his  place  of  abode,  upon  which  agent  process  against  such  corporation  may 
be  served,  and  the  agency  so  constituted  shall  continue  until  the  substitu- 
tion, by  writing,  of  another  agent;  upon  the  filing  of  such  copy  and  state- 
ment the  secretary  of  state  shall  issue  to  such  corporation  a  certificate  that 
it  is  authorized  to  transact  business  in  this  state,  and  that  the  business  is 
such  as  may  be  lawfully  transacted  by  corporations  of  this  state,  and  he 
shall  keep  a  record  of  all  such  certificates  issued. 

§  101.  Until  such  corporation  so  transacting  business  in  this  state  shall 
have  obtained  said  certificate  of  the  secretary  of  state,  it  shall  not  main- 
tain any  action  in  this  state  upon  any  contract  made  by  it  in  this  state; 
provided,  that  nothing  herein  shall  prevent  the  enforcement  of  any  con* 
tract  made  prior  to  the  14th  day  of  March,  1895. 

§  102.  If  said  agent  shall  die,  remove  from  the  state  or  become  disquali- 
fied, such  corporation  shall  forthwith  file  in  the  office  of  the  secretary  of 
state  a  written  appointment  of  another  agent,  attested  in  the  manner 
above  provided,  and  in  case  of  the  omission  to  do  so  within  thirty  days 
after  such  death,  removal  or  disqualification,  then  the  secretary  of  state, 
upon  being  satisfied  that  such  omission  has  continued  for  thirty  days, 
•shall,  by  entry  on  the  record  thereof,  revoke  the  certificate  of  authority  to 
transact  business  within  this  state,  and  process  against  such  corporation 
in  actions  upon  any  liability  incurred  within  this  state  before  the  designa- 
tion of  another  agent  may,  after  such  revocation,  be  served  upon  the  sec- 
retary of  state;  at  the  time  of  such  service  the  plaintiff  shall  pay  to  the 
secretary  of  state  for  the  use  of  the  state  $2,  to  be  included  in  the  taxable 
costs  of  such  plaintiff,  and  the  secretary  of  state  shall  forthwith  mail  a 
copy  of  such  process  to  such  corporation  at  its  general  office  or  to  the  ad* 
dress  of  some  officer  thereof,  if  known  to  him. 
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g  103.  Every  foreign  corporatioii  transacting  any  business  in  any  manner 
whatsoever,  directly  or  indirectly,  in  this  state,  without  having  first  ob- 
tained authority  therefor,  as  hereinabove  provided,  shall  for  eaoh  offense 
forfeit  to  the  state  the  sum  of  $200,  to  be  recovered  with  costs  in  an  ac- 
tion prosecuted  by  the  attorney-general  in  the  name  of  the  state. 

§  104.  When,  by  the  laws  of  any  other  state  or  nation,  any  other  or 
greater  taxes,  fines,  penalties,  licenses,  fees  or  other  obligations  or  re- 
quirements are  imposed  upon  corporations  of  this  state,  doing  business  in 
such  other  state  or  nation,  or  upon  their  agents  therein,  than  the  laws  of 
this  state  impose  upon  their  corporations  or  agents  doing  business  in  this 
«tate,  so  long  as  such  laws  continue  in  force  in  such  foreign  state  or  na- 
tion, the  same  taxes,  fines,  penalties,  licenses,  fees,  obligations  and  require- 
ments of  whatever  kind  shall  be  imposed  upon  all  corporations  of  such 
other  state  or  nation  doing  business  within  this  state  and  upon  their 
■agents  here;  provided,  that  nothing  herein  shall  be  held  to  repeal  any 
duty,  condition  or  requirement  now  imposed  by  law  upon  such  corpora- 
tions of  other  states  or  nations  transacting  business  in  the  state. 

§  106.  In  any  proceeding  in  any  court  of  this  state  against  a  foreign 
corporation  requiring  the  use  of  any  prerogative  writ,  such  writ  may  be 
«erved  upon  the  president,  vie«-president,  secretary  or  other  head  officer, 
or  any  director,  either  personally  or  by  leaving  a  copy  at  the  dwelling- 
house  or  usual  place  of  abode  of  such  officer  or  director,  or  upon  any  gen- 
eral agent,  attorney,  solicitor,  superintendent  or  manager  of  such  corpora- 
tion. 

§  106.  In  case  any  such  corporation,  after  the  service  of  any  such  writ 
as  aforesaid,  shall  neglect  or  refuse  to  make  a  proper  return  thereto,  or 
«hall  neglect  or  refuse  to  obey  the  command  of  any  such  writ  when  issued 
upon  any  judgment,  order  or  decree  of  the  supreme  court,  court  of  chan- 
cery, or  any  of  the  circuit  courts  of  this  state,  and  served  as  aforesaid 
within  the  time  prescribed  by  such  writ,  said  court  may  enforce  such 
writs  by  attachment  or  sequestration  of  the  property,  rights  and  credits  of 
the  corporation  within  this  state. 

§  107.  Merger  and  consolidations  of  corporations.— Any  two  or 
more  corporations  organized  or  to  be  organized  under  any  law  or  laws  of 
this  state  for  the  purpose  of  carrying  on  any  kind  of  business  of  the  same 
or  a  similar  nature  may  merge  or  consolidate  into  a  single  corporation, 
which  may  be  either  one  of  said  merging  or  consolidating  corporations,  or 
a  new  corporation  to  be  formed  by  means  of  such  merger  and  consolida- 
tion; but  the  provisions  of  this  act  relative  to  merger  and  consolidation 
shall  not  apply  to  any  railroad  company,  insurance  company  (except  com- 
panies for  the  insurance  or  guaranty  of  the  title  to  lauds),  banking  com- 
pany, savings  bank  or  other  corporation  intended  to  derive  profit  from  the 
loan  and  use  of  money,  turnpike  company  or  canal  company. 

§  108.  The  consolidation  or  merger  shall  be  made  under  the  conditions, 
provisions,  restrictions,  and  with  the  powers  hereinafter  mentioned: 

The  directors  of  the  several  corporations  proposing  to  merge  or  consoli- 
date may  enter  into  a  joint  agreement  under  the  corporate  seals  of  the  re- 
fipective  corporations,  for  the  merger  or  consolidation  of  said  corporations, 
and  prescribing  the  terms  and  conditions  thereof,  the  mode  of  carrying 
the  same  into  effect^  the  name  of  the  new  corporation  (if  one  shall  be  bo 
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formed  or  created),  or  of  the  consolidated  corporation,  as  the  case  may  be; 
the  number,  names  and  places  of  residence  of  the  first  directors  and  offi- 
cers of  such  new  or  consolidated  corporation  (who  shall  hold  their  offices 
until  their  successors  be  chosen  or  appointed,  either  according  to  law  or 
according  to  the  by-laws  of  the  said  corporation);  the  number  of  shares  of 
the  capital  stock,  whether  common  or  preferred,  and  the  amount  or  par 
Talue  of  each  share  of  such  new  or  consolidated  corporation;  and  the  man- 
ner of  converting  the  capital  stock  of  each  of  said  merging  or  consolidat- 
ing corporations  into  the  stock  or  obligations  of  such  new  or  consolidated 
corporation,  and  in  case  of  the  creation  of  a  new  corporation,  how  and 
when  the  directors  and  officers  shall  he  chosen  or  appointed;  together  with 
all  such  other  provisions  and  details  as  such  first-mentioned  directors  shall 
deem  necessary  to  perfect  the  merger  or  consolidation  of  said  corporation. 

The  agreement  shall  be  submitted  to  the  stockholders  of  each  of  said 
merging  or  consolidating  corporations,  separately,  at  a  meeting  thereof, 
to  be  called  for  the  purpose  of  taking  the  same  into  consideration;  and 
twenty  days'  notice  of  the  time,  place  and  object  of  such  meeting  shall  be 
mailed  to  the  last  known  postoffice  address  of  each  of  such  stockholders; 
and  at  the  said  meetings  of  stockholders  the  said  agreement  of  such  di- 
rectors shall  be  considered,  and  a  vote  of  the  stockholders  of  each  corpo- 
ration by  ballot  shall  be  taken  separately,  for  the  adoption  or  rejection  of ' 
the  same,  each  share  of  stock  entitling  the  holder  thereof  to  one  vote,  and 
said  ballots  shall  be  cast  in  person  or  by  proxy;  and  if  the  votes  of  the 
holders  of  two-thirds  of  all  the  capital  stock  of  each  of  the  said  merging 
or  consolidating  corporations  shall  be  for  the  adoption  of  said  agreement* 
that  fact  shall  be  certified  thereon  by  the  secretary  of  each  of  the  respect- 
ive corporations,  under  the  seal  thereof,  and  the  agreement,  so  adopted 
and  so  certified,  shall  be  filed  in  the  office  of  the  secretary  of  state,  and 
shall  from  thence  be  deemed  and  taken  to  be  the  agreement  and  act  of 
merger  or  consolidation  of  the  said  corporations,  and  a  copy  of  said  agree- 
ment and  act  of  merger  or  consolidation,  duly  certified  by  the  secretary 
of  state  under  the  seal  thereof,  sliall  be  evidence  of  the  existence  of  such 
new  or  consolidated  corporation. 

§  109.  Upon  making  and  perfecting  the  said  agreement  and  act  of 
merger  or  consolidation,  and  filing  the  same  in  the  office  of  the  secretary 
of  state,  the  several  corporations  shall  be  one  corporation,  by  the  name 
provided  in  said  agreement  (in  case  a  new  corporation  shall  be  created 
thereby),  or  by  the  name  of  the  consolidated  corporation  into  which  said 
other  contracting  corporation  or  corporations  shall  be  so  merged  or  con« 
solidated,  as  the  case  may  be,  and  possessing  all  the  rights,  privileges, 
powers  and  franchises,  as  well  of  a  public  as  of  private  nature,  and  being 
subject  to  all  the  restrictions,  disabilities  and  duties  of  each  of  such  cor- 
porations so  merged  or  consolidated,  except  as  altered  by  the  provisions  of 
this  act 

§  110.  Upon  the  consummation  of  said  act  of  merger  or  consolidation, 
all  and  singular  the  rights,  privileges,  powers  and  franchises  of  each  of 
said  corporations,  and  all  property,  real,  personal  and  mixed,  and  all  debts 
due  on  whatever  account,  as  well  for  stock  subscriptions  as  all  other  things 
in  action  or  belonging  to  each  of  such  corporations,  shall  be  vested  in  the 
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consolidated  corporation;  and  all  property,  rights,  privileges,  powers  and 
franchises,  and  all  and  every  other  interest,  shall  be  thereafter  as  effect- 
ually the  property  of  the  consolidated  corporation  as  they  were  of  the  sev- 
eral and  respective  former  corporations,  and  the  title  to  any  real  estate, 
whether  by  deed  or  otherwise,  under  the  laws  of  this  state,  vested  in  either 
of  such  corporations,  shall  not  revert  or  be  in  any  way  impaired  by  reason 
of  this  act;  providecU  that  all  rights  of  creditors  and  all  liens  upon  the 
property  of  either  of  said  former  corporations  shall  be  preserved  unim- 
paired, and  the  respective  former  corporations  may  be  deemed  to  continue 
in  existence,  in  order  to  preserve  the  same;  and  all  debts,  liabilities  and 
duties  of  either  of  said  former  corporations  shall  thenceforth  attach  to 
said  consolidated  corporation,  and  may  be  enforced  against  it  to  the  same 
extent  as  if  said  debts,  liabilities  and  duties  had  been  incurred  or  con- 
tracted by  it 

§  111.  If  any  of  the  corporations  so  authorized  to  merge  or  consolidate 
shall  have  the  right  to  exercise  any  franchise  for  public  use,  and  any  stock- 
holder thereof  not  voting  in  favor  of  such  agreement  shall  dissent  therefrom 
and  shall  refuse  or  neglect  to  convert  his  stock  into  the  stock  of  such  con- 
solidated corporation,  or  to  dispose  thereof  in  the  manner  and  on  the  terms 
specified  in  such  agreement,  such  dissenting  stockholder  or  such  consoli* 
dated  corporation  may,  at  any  time  within  thirty  days  after  the  adoption 
and  filing  of  the  agreement  of  consolidation,  apply  by  petition  to  the  cir- 
cuit court  of  the  county  in  which  the  chief  office  of  the  corporation  whose 
stockholders  shall  so  dissent  or  neglect  was  or  is  located,  on  reasonable 
notice  to  be  prescribed  by  said  court  to  said  consolidated  corporation,  or 
to  such  dissenting  stockholder,  as  the  case  may  be,  for  the  appointment  of 
three  disinterested  appraisers  to  appraise  the  full  market  value  of  his  stock, 
without  regard  to  any  depreciation  or  appreciation  thereof  in  consequence 
of  the  said  merger  or  consolidation,  and  whose  award  (or  that  of  a  major- 
ity of  them),  when  confirmed  by  the  said  court,  shall  be  final  and  conclu- 
sive on  all  parties,  and  said  consolidated  corporation  shall  pay  to  such 
stockholder  the  value  of  his  stock  as  aforesaid;  and  on  receiving  such  pay- 
ment, or  on  a  tender  thereof,  or  in  case  of  any  legal  disability  or  absence 
from  the  state,  on  the  payment  of  such  award  into  said  court,  said  stock- 
holder shall  transfer  his  stock  to  the  said  consolidated  corporation  to  be 
disposed  of  by  the  directors  thereof,  or  to  be  retained  for  the  benefit  of  the 
remaining  stockholders;  and  in  case  the  said  award  is  not  so  paid  within 
thirty  days  from  the  filing  of  said  award  and  confirmation  by  said  court, 
and  notice  thereof  to  be  given  in  the  manner  aforesaid  unto  said  stock- 
holder or  said  consolidated  corporation,  the  amount  of  the  award  shall  be 
a  judgment  against  said  corporation,  and  may  be  collected  as  other  judg- 
ments in  said  court  are  by  law  collectible. 

§  112.  When  two  or  more  corporations  are  merged  or  consolidated  the 
consolidated  corporation  shall  have  power  and  authority  to  issue  bonds  or 
other  obligations,  negotiable  or  otherwise,  and  with  or  without  coupons 
or  interest  certificates  thereto  attached,  to  an  amount  sufficient  with  its 
capital  stock  to  provide  for  all  the  payments  it  will  be  required  to  make 
or  obligations  it  will  be  required  to  assume,  in  order  to  effect  such  merger 
or  consolidation;  to  secure  the  payment  of  which  bonds  or  obligations  it 
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shall  be  lawful  to  mortgage  its  corporate  franchises,  rights,  privileges  and 
property,  real,  personal  and  mixed;  provided,  such  bonds  shall  not  bear  a 
greater  rate  of  interest  than  six  per  centum  per  annum;  the  consolidated 
corporation  may  purchase,  acquire,  hold  and  dispose  of  the  stocks  of  other 
corporations  of  this  state  or  elsewhere,  and  exercise  in  respect  thereto  all 
the  powers  of  stockholders  thereof,  and  may  issue  capital  stock,  either 
common  or  preferred,  or  both,  to  such  an  amount  as  may  be  necessary,  to 
the  stockholders  of  such  merging  or  consolidating  corporations  in  exchange 
or  payment  for  their  original  shares,  in  the  manner  and  on  the  terms 
specified  in  the  agreement  of  merger  or  consolidation;  which  may  fix  the 
amount  and  provide  for  the  issue  of  preferred  stock  based  on  the  property 
or  stock  of  the  merging  or  consolidating  corporations  conveyed  to  the  con- 
solidated corporation,  as  well  as  upon  money  capital  paid  in. 

§  1 13.  Taxation. —  All  real  and  personal  property  of  every  corporation 
fihall  be  taxed  the  same  as  the  real  and  personal  property  of  an  individual; 
provided,  that  this  action  shall  not  apply  to  railway,  turnpike,  insurance, 
canal  or  banking  corporations,  or  to  savings  banks,  or  to  cemeteries,  church 
property,  or  purely  charitable  or  educational  associations. 

§  1 14.  Lost  certificates. —  Every  corporation  may  issue  a  new  certifi- 
cate of  stock  in  the  place  of  any  certificate  theretofore  issued  by  it,  alleged 
to  have  been  lost  or  destroyed,  and  the  directors  authorizing  such  issue  of 
a  new  certificate  may,  in  their  discretion,  require  the  owner  of  the  lost  or 
destroyed  certificate,  or  his  legal  representatives,  to  give  the  corporation  a 
bond,  in  such  sum  as  they  may  direct,  as  indemnity  against  any  claim  that 
may  be  made  against  such  corporation;  a  new  certificate  may  be  issued 
without  requiring  any  bond  when,  in  the  judgment  of  the  directors,  it  is 
proper  so  to  da 

§  116.  Whenever  any  corporation  shall  have  refused  to  issue  a  new  cer- 
tificate of  stock  in  place  of  one  theretofore  issued  by  it,  or  by  any  corpo- 
ration of  which  it  is  the  lawful  successor,  alleged  to  have  been  lost  or 
destroyed,  the  owner  of  the  lost  or  destroyed  certificate,  or  his  legal  rep- 
resentatives, may  apply  to  the  circuit  court  of  the  county  in  which  the 
principal  ofilce  of  'the  corporation  is  located,  for  an  order  requiring  the 
corporation  to  show  cause  why  it  should  not  be  required  to  issue  a  new 
certificate  of. stock  in  place  of  the  one  so  lost  or  destroyed;  such  applica- 
tion shall  be  by  petition,  duly  verified,  in  which  shall  be  stated  the  name 
of  the  corporation,  the  number  and  date  of  the  certificate,  if  known  or  as- 
certainable by  the  petitioner,  the  number  of  shares  of  stock  named  therein 
and  to  whom  issued,  and  a  statement  of  the  circumstances  attending  such 
loss  or  destruction;  thereupon  said  court  shall  make  an  order  requiring 
the  corporation  to  show  cause,  at  a  time  and  place  therein  mentioned,  why 
it  should  not  be  required  to  issue  a  new  certificate  of  stock  in  place  of  the 
one  described  in  the  petition;  a  copy  of  the  petition  and  order  shall  be 
served  upon  the  president  or  other  head  officer  of  the  corporation,  or  on  the 
cashier,  secretary  or  treasurer  thereof,  personally,  at  least  ten  days  before 
the  time  designated  in  the  order. 

§  116.  At  the  time  and  place  specified  in  the  order,  and  on  proof  of  due 
service  thereof,  the  court-  shall  proceed  in  a  summary  manner,  and  in  such 
mode  as  it  may  deem  advisable,  to  hear  the  proof  and  allegations  offered 


1374  APPENDIX. 

in  behalf  of  the  petitioner,  or  the  corporation,  or  other  interested  partj^ 
relative  to  the  subject-matter  of  inquiry,  and  if  upon  such  inquiry  the 
court  shall  be  satisfied  that  the  petitioner  is  the  lawful  owner  of  the  num- 
ber of  shares  of  the  capital  stock,  or  any  part  thereof,  described  in  the 
petition,  and  that  the  certificate  therefor  has  been  lost  or  destroyed  and 
cannot,  after  due  diligence,  be  found,  and  that  no  sufficient  cause  has  been 
sliown  why  a  new  certificate  should  not  be  issued  in  place  thereof,  it  shall 
make  an  order  requiring  the  corporation  or  other  party,  within  such  time 
as  shall  be  therein  designated,  to  issue  and  deliver  to  the  petitioner  a  new 
certificate  for  the  number  of  shares  of  the  capital  stock  of  the  corpora- 
tion, which  shall  be  specified  in  the  order  as  owned  by  the  petitioner,  and 
the  certificate  for  which  shall  have  been  lost  or  destroyed;  in  making  the 
order  the  court  shall  direct  that  the  petitioner  deposit  such  security,  or 
file  such  bond  in  such  form  and  with  such  security  as  to  the  court  shall 
appear  sufficient  to  indemnify  any  person  other  than  the  petitioner  who 
shall  thereafter  appear  to  be  the  lawful  owner  of  such  certificate  stated  to 
be  lost  or  stolen ;  and  the  court  may  also  direct  publication  of  such  notice^ 
either  preceding  or  succeeding  the  making  of  such  final  order,  as  it  shall 
deem  proper;  any  person  who  shall  thereafter  claim  any  rights  under  the 
certificate  so  lost  or  destroyed  shall  have  recourse  to  said  indemnity,  and 
the  corporation  shall  be  discharged  from  all  liability  to  such  person  by- 
reason  of  compliance  with  the  order;  and  obedience  to  said  order  may  be 
enforced  by  the  court  by  attachment  against  the  officers  of  the  corpora- 
tion, on  proof  of  their  refusal  to  comply  with  the  same. 

§  117,  Pees.— On  filing  any  certificate  or  other  paper,  relative  to  cor- 
porations, in  the  office  of  the  secretary  of  state,  the  following  fees  and 
taxes  shall  be  paid  to  the  secretary  of  the  state  for  the  use  of  the  state: 
for  certificate  of  incorporation,  twenty  cents  for  each  $1,000  of  the  total 
amount  of  capital  stock  authorized,  but  in  no  case  less  than  $35;  increase 
of  capital  stock,  twenty  cents  for  each  $1,000  of  the  total  increase  author- 
ized, but  in  no  case  less  than  $20;  consolidation  and  merger  of  corporations, 
twenty  cents  for  each  $1,000  of  capital  authorized,  beyond  the  total  au- 
thorized capital  of  the  corporations  merged  or  consolidated,  but  in  no  case 
less  than  $20;  extension  or  renewal  of  corporate  existence  of  any  corpora- 
tion, the  same  as  required  for  the  original  certificate  of  organization  by 
this  act;  dissolution  of  corporation,  change  of  name,  change  of  nature  of. 
business,  amended  certificates  of  organization  (other  than  those  authoriz- 
ing increase  of  capital  stock),  decrease  of  capital  stock,  increase  or  decrease 
of  par  value  of  or  number  of  shares,  $30;  for  filing  list  of  officers  and  di- 
rectors, $1 ;  filing  copy  of  charter  and  statement  of  foreign  corporation  and 
issuing  certificate  of  authority  to  transact  business,  $10,  and  for  ail  certifi- 
cates not  hereby  provided  for,  $5;  provided,  that  no  fees  shall  be  required 
to  be  paid  by  any  religious  or  charitable  society  or  association,  or  educa- 
tional association  having  no  capital  stock. 

§  118.  Death  of  incorporators.— When  one  or  more  of  the  commis« 
si  oners  or  incorporators  of  any  corporation,  created  by  or  under  any  gen* 
eral  or  special  act,  shall  have  died  before  the  corporation  shall  have  been 
organized  pursuant  to  law,  the  survivors  or  survivor  may  in  writing  des- 
ignate other  persons  who  may  take  the  place  and  act  instead  of  those  de* 
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ceased,  in  the  organization;  and  the  organization  so  effected  hy  their  aid 
shall  be  as  effectual  in  law  as  if  it  had  been  effected  by  all  the  original 
commissioners  or  incorporators* 

§119.  Mutual  assooiatdons. —  The  members  of  any  mutual  association 
heretofore  or  hereafter  incorporated  may  provide  for  and  create  a  capital 
stock  of  such  corporation  upon  the  consent  in  writing  of  all  the  members 
of  [such]  corporation,  and  may  provide  for  the  payment  of  such  stock,  and 
fix  and  prescribe  the  rights  and  privileges  of  the  stockholders  therein. 

§  120.  Iiist  of  corporations  to  be  published.—  The  secretary  of  state 
shall  annually  compile  from  the  records  of  his  office,  and  publish,  a  com- 
plete list,  in  alphabetical  order,  of  the  original  and  amended  certificates  of 
incorporation  filed  during  the  preceding  year,  together  with  the  location 
of  the  principal  office  of  each  in  this  state,  the  name  of  the  agent  in  charge 
thereof,  the  amount  of  the  authorized  capital  stock,  the  amount  with  which 
business  is  to  be  commenced,  the  date  of  filing  the  certificate  and  the 
period  for  which  the  corporation  is  to  continue. 

§  121.  Vested  rights  not  impaired  by  repeal.— The  act  entitled 
**  An  act  concerning  corporations  "  (Revision),  approved  April  7,  1875,  and 
all  acts  amendatory  thereof  and  supplemental  thereto,  except  so  far  as 
herein  expressly  re-enacted,  are  hereby  repealed;  but  no  existing  corpora- 
tion shall  be  thereby  dissolved,  nor  shall  the  powers  specified  in  its  charter 
or  certificate  of  incorporation  be  thereby  impaired  or  limited,  and  vested 
rights  acquired  under  the  repealed  acts  and  actually  exercised  and  enjoyed 
shall  not  be  divested  or  disturbed,  but  no  special  provision  relating  to  tax- 
ation, or  immunity  or  exemption  therefrom,  contained  in  any  special 
charter,  shall  be  revived  or  continued  by  anything  in  this  act;  all  acts  and 
parts  of  acts,  general  and  speciaL  inconsistent  with  this  act  are  hereby 
repealed;  but  this  repealer  shall  not  revive  any  act  heretofore  repealed. 

g  122.  Extensionofcorporate  existence.- Any  corporation  created 
by  special  charter,  or  under  a  general  law,  for  any  objects  which  are  allowed 
by  this  act,  may  extend  its  corporate  existence  in  the  manner  prescribed 
in  the  twenty-seventh  section  of  this  act;  provided,  that  if  such  corpora- 
tion possesses  franchises,  powers,  privileges,  immunities  or  advantages 
which  could  not  be  obtained  under  this  act,  such  extension  shall  not  con- 
tinue, renew  or  extend  such  franchises,  powers,  privileges,  immunities  or 
advantages,  but  the  filing  of  the  certificate  of  extension  shall  operate  a&  a 
waiver  and  abandonment  of  such  franchises,  powers,  privileges  and  ad- 
vantagea 

§  123.  Beorganization  of  corporations. — Whenever  the  property 
and  franchises  of  any  corporation  created  by  or  under  any  law  or  laws  of 
this  state,  except  steam-railroad,  canal,  turnpike  or  plank-road  companies,, 
shall  be  sold  and  conveyed  under  or  by  virtue  of  any  decree  or  decrees  of 
the  court  of  chancery  of  this  state  or  of  the  circuit  court  of  the  United 
States  in  and  for  the  district  of  New  Jersey,  sitting  in  equity,  and  an  exe- 
cution or  executions  issued  thereon,  to  satisfy  any  mortgage  debt  or  debts^ 
judgment  or  judgments,  or  other  incumbrance  or  incumbrances  thereon, 
such  sale  and  conveyance,  duly  made  and  executed,  sliall  vest  in  the  pur- 
chaser or  purchasers  thereof  all  the  right,  title,  interest,  property,  posses- 
sion, claim  and  demand,  in  law  and  equity,  of  the  parties  to  the  suit  or  suita^ 
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■action  or  actions,  in  which  such  decree  or  decrees  was  or  were  niade,  of,  in 
and  to  the  said  property  so  sold  with  its  appurtenances;  and  also  of,  in  and  to 
the  corporate  rights,  liberties,  privileges  and  franchises  of  the  said  corpora- 
tion, but  subject  to  all  the  conditions,  limitations,  restrictions  and  penal- 
ties of  the  said  corporation  of  and  concerning  the  same;  and  such  purchaser 
or  purchasers,  and  his  or  their  associates,  not  less  than  three  in  number, 
shall  thereupon  become  a  new  body  politic  and  corporate  in  fact  and  in 
law,  by  such  name  as  said  persons  shall  select,  and  shall  be  deemed  and 
considered  the  stockholders  of  the  capital  stock  of  such  new  body  politio 
and  corporate,  in  the  ratio  and  according  to  the  amount  of  the  purchase- 
money  by  them  respectively  contributed,  and  shall  be  entitled  to  all  the 
rights,  liberties,  privileges  and  franchises,  and  be  subject  to  all  conditions, 
limitations,  restrictions  and  penalties  of  and  concerning  the  said  corporap 
tion  whose  property  and  franchises  shall  have  been  so  sold  and  conveyed, 
which  were  contained  in  the  actor  acts  creating,  or  under  which  the  afore- 
said corporation  was  created,  and  the  supplements  thereto,  so  far  as  the 
same  was  or  were  in  force  and  unrepealed  at  the  time  of  such  sale  and 
<3onveyance. 

§  124.  The  persons  for  or  on  whose  account  any  such  property  and 
franchises  may  have  been  purchased  shall  meet  within  thirty  days  after  the 
•conveyance  made  by  virtue  of  said  process  or  decree  shall  have  been  de- 
livered at  the  county,  town  or  the  county  wherein  said  sale  may  have  been 
made,  written  notice  of  the  time  and  place  of  said  meeting  having  been 
^iven  to  each  of  said  several  persons  at  least  ten  days  before  said  meeting, 
and  organize  said  new  corporation  by  electing  a  president  and  board  of 
directors  to  continue  in  office  until  the  first  Monday  of  May  succecdin^^ 
such  meeting,  when,  and  annually  thereafter  on  the  said  day,  a  like  elec- 
tion for  a  president  and  directors  shall  be  held  to  serve  for  one  year. 

§  125.  At  such  meeting  so  held  the  said  persons  shall  adopt  a  corporate 
name  and  corporate  seal,  determine  the  amount  of  the  capital  stock  of 
said  corporation,  and  shall  have  power  and  authority  to  make  and  issue 
certificates  of  stock  in  shares  of  $50  each. 

§  126.  The  said  corporation  may  then,  or  at  any  time  thereafter,  create 
and  issue  preferred  stock  to  such  an  amount  and  at  such  time  as  they  may 
deem  necessary. 

§  127.  Any  corporation  created  under  this  act  may  borrow  from  time 
to  time  such  sum  or  sums  of  money  as  may  be  necessary  for  the  accom- 
plishment of  the  object  of  /such  corporation,  not  exceeding  at  any  one  time 
the  total  amount  of  the  authorized  capital  stock  of  such  corporation,  or 
any  increase  thereof,  and  to  secure  the  repayment  thereof,  or  of  any  part 
or  portion  thereof,  may  issue  bonds  registered  or  with  coupons  or  interest 
certificates  thereto  attached,  or  both,  secured  by  a  mortgage  of  any  or  all 
of  its  franchises,  real  estate  or  personal  property,  including  stocks  and  se- 
curities of  such  corporation  or  of  any  other  corporation  whose  stocks  or 
securities  it  owns,  which  mortgage  may  be  recorded  as  mortgages  of  real 
estate  are  or  hereafter  may  be  by  law  required  to  be  recorded  in  the  office 
of  the  clerk  or  register  of  deeds  of  the  county  or  counties  in  which  the 
property  of  said  corporation  described  in  said  mortgage  may  be  located, 
and  in  the  office  of  the  clerk  or  register  of  deeds  of  the  county  in  which 
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the  principal  office  of  such  corporation  is  situate,  and  such  record  or  the 
lodgment  of  such  mortgage  in  such  clerk's  or  register's  office  for  record  shall 
have  the  same  force,  operation  and  effect  as  to  all  judgment  creditors, 
purchasers  or  mortgagees  in  good  faith,  as  the  record  or  lodgment  for  that 
purpose  of  mortgages  of  real  estate  now  have,  although  such  mortgage 
may  not  have  been  executed,  proved  or  recorded  as  a  chattel  mortgage. 

§  128.  No  corporation  or  corporations  issuing  bonds  under  the  provis- 
ions of  this  act  shall  plead  any  statute  or  statutes  against  usury  in  any 
court  of  law  or  equity  in  any  suit  instituted  to  enforce  the  payment  of 
«uch  bonds  or  mortgages. 

§  129.  It  shall  be  the  duty  of  such  new  corporation,  within  one  month 
after  its  organization,  to  make  a  certificate  thereof,  under  its  common  seal, 
attested  by  the  signature  of  its  president,  specifying  the  date  of  such  or- 
ganization, the  name  so  adopted,  the  amount  of  capital  stock,  and  the 
name  of  its  president  and  directors,  and  transmit  the  said  certificate  to 
the  secretary  of  state,  at  Trenton,  to  be  filed  in  his  office  and  there  remain 
of  record;  and  a  certified  copy  of  such  certificate  so  filed  shall  be  evidence 
of  the  corporate  existence  of  said  new  corporation;  provided,  that  nothing 
contained  in  this  act  shall  divest  or  in  any  manner  impair  the  lien  of  any 
prior  mortgage  or  other  incumbrance  upon  the  pro)>erty  or  franchises, 
conveyed  under  the  sale  of  said  property  or  franchise,  when  the  terms  of 
the  process  or  decree  under  which  the  sale  has  been  made,  or  by  operation 
of  law,  the  said  sale  is  made  subject  to  the  lien  of  any  such  prior  mortgage 
or  other  incumbrance;  and  provided,  that  no  such  sale  and  conveyance  or 
organization  of  such  new  corporation  shall  in  any  wise  affect  or  impair 
any  rights  or  rights  in  law  or  equity  of  any  person  or  persons,  body  politic 
or  corporate,  not  a  party  or  parties  to  the  suit  or  suits,  action  or  actions, 
in  which  the  aforesaid  decree  or  de.crees  was  or  were  made,  nor  of  the  said 
party  or  parties,  except  so  far  forth  l  as  determined  by  said  decree  or  de- 
crees; and  provided  also,  that  when  any  trustee  or  trustees  shall  be  made 
a  party  or  parties  to  such  suit  or  suits,  action  or  actions,  and  their  cesluis 
que  trust,  for  any  reason  or  reasons  satisfactory  to  the  court  in  which  [such] 
suit  or  suits,  action  or  actions,  may  be,  shall  not  be  made  a  party  or  parties 
thereto,  the  rights  and  interests  of  such  cestuis  que  trust  shall  be  concluded 
by  such  decree  or  decrees. 

§  130.  Franohise  taxes  and  their  ooUeotion.—  Every  telegraph,  tel- 
ephone, cable  or  electric  light  company,  every  express  company  not  owned 
by  a  railroad  company  and  otherwise  taxed,  every  gas  company,  palace  or 
parlor  or  sleeping-car  company,  every  oil  or  pipe  line  company,  every  life 
insurance  company  incorporated  under  the  laws  of  this  state,  and  every 
fire,  marine,  live  stock,  casualty  or  accident  insurance  company  doing 
business  in  this  state,  except  mutual  fire  insurance  companies  which  do 
not  issue  fx>lioies  on  the  stock  plan,  shall  pay  an  annual  tax,  for  the  use  of 
the  state,  by  way  of  a  license  for  its  corporate  franchise  as  hereinafter 
mentioned;  provided,  hotcever,  that  no  company  or  society  shall  be  con- 
strued to  be  a  life  insurance  company  doing  business  in  this  state  within 
the  purview  of  this  act,  which  by  its  act  or  certificate  of  incorporation 

^So  in  original 
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shall  have  for  its  object  the  assistance  of  sick«  needy  or  disabled  memben; 
the  defrayint?  funeral  expenses  of  deceased  merabers,  and  to  provide  for 
the  wants  of  the  widows  and  families  of  members  after  death. 

§  131.  On  or  before  the  first  Tuesday  of  May  next,  and  annually  there- 
after, it  shall  be  the  duty  of  the  president,  treasurer  or  other  proper  officer 
of  every  corporation  of  the  character  specified  in  the  preceding  section  to 
make  report  to  the  state  board  of  assessors,  appointed  and  to  be  appointed 
under  the  act  entitled  '*  An  act  for  the  taxation  of  railroad  and  canal 
property/*  stating  specifically  the  following  particulars,  namely:  Each 
telegraph,  telephone,  cable  and  express  company,  not  owned  by  a  railroad 
company  and  otherwise  taxed,  shall  state  the  gross  amount  of  its  receipts 
from  business  done  in  this  state  for  the  year  preceding  the  1st  day  of  Jan*- 
uary  prior  to  the  making  of  such  report;  each  gas  company  and  electric 
light  company  shall  state  the  amount  of  its  receipts  for  light  or  power 
supplied  within  this  state  for  the  year  preceding  the  1st  day  of  February 
prior  to  the  making  of  such  report,  and  the  amount  of  dividends  declared 
or  paid  during  the  same  time;  each  parlor,  palace  or  sleeping-car  company 
shall  state  the  gross  amount  of  its  receipts  for  fare  or  tolls  for  transporta- 
tion of  passengers  within  this  stat-e  during  the  same  time;  each  oil  or  pipe- 
line company  engaged  in  the  transportation  of  oil  or  crude  petroleum  shall 
state  the  gross  amount  of  its  receipts  from  the  transportation  of  oil  or 
petroleum  through  its  pipes  or  in  and  by  its  tanks  or  cars  in  this  state 
during  the  same  time;  each  fire,  marine,  live-stock,  casualty  or  accident 
insurance  company  shall  state  the  total  amount  of  premiums  received  bj 
it  for  insurance  upon  the  lives  of  persons  resident  or  property  located 
within  this  state  during  the  same  time. 

§  132.  If  any  ofilcer  of  any  company  required  by  this  act  to  make  a 
return  shall,  in  such  return,  make  a  false  statement,  he  shall  be  deemed 
guilty  of  perjury;  if  any  such  company  shall  neglect  or  refuse  to  make 
such  return  within  the  time  limited  as  aforesaid,  the  state  board  of  assess- 
ors shall  ascertain  and  Qx  the  amount  of  the  annual  license  fee  or  fran- 
chise tax,  and  the  basis  upon  which  the  same  is  determined,  in  such  manner 
as  may  be  deemed  by  them  most  practicable,  and  the  amount  fixed  by  them 
shall  stand  as  such  basis  of  taxation  under  this  act 

g  133.  Each  telegraph,  telephone,  cable  and  express  company  shall  pay 
to  the  state  an  annual  license  fee  or  franchise  tax  at  the  rate  of  two  per 
centum  upon  the  gross  amount  of  its  receipts  so  returned  or  ascertained; 
that  each  gas  company  and  electric  light  company  shall  pay  to  the  state 
an  annual  license  fee  or  franchise  tax  at  the  rate  of  one-half  of  one  per 
centum  upon  the  gross  amount  of  its  receipts  so  returned  or  ascertained* 
and  five  per  centum  upon  the  dividends  in  excess  of  four  per  centum  so 
paid  or  declared  by  said  company;  that  each  oil  or  pipe-line  company  shall 
pay  to  the  state  an  annual  license  fee  or  franchise  tax  at  the  rate  of  eight- 
tenths  of  one  per  centum  upon  the  gross  amount  of  its  receipts  so  returned 
or  ascertained ;  that  each  insurance  company  other  than  life  shall  pay  to  the 
state  an  annual  license  fee  or  franchise  tax  at  the  rate  of  one  per  centum 
upon  the  gross  amount  of  its  premiums  so  returned  or  ascertained;  that 
each  life  insurance  company  incorporated  under  the  laws  of  this  state  shall 
pay  to  the  state  an  annual  license  fee  or  franchise  tax  of  one  per  centum 
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upon  tbe  amount  of  its  surplus  on  the  81st  day  of  December  next  preceding 
the  time  of  such  payment,  as  fixed  in  section  5,  and  in  addition  thereto  a 
further  annual  license  fee  or  franchise  tax  of  thirty-five  one-hundredths  of 
one  per  centum  upon  the  total  gross  insurance  premiums  collected  by  such 
companies  of  this  state  during  the  year  ending  December  31st  next  preced- 
ing; provided,  that  any  taxes,  or  charges  in  lieu  of  taxes,  that  may  hereafter 
be  collected  by  this  state  from  life  insurance  companies  of  other  states  shall 
be  credited  in  rebate  of  tbe  taxes  heri^by  imposed  on  companies  of  this 
state,  in  proportion  to  the  several  amounts  payable  by  the  several  compa- 
nies  of  this  state  under  this  act;  the  commissioner  of  banking  and  insur- 
ance shall  ascertain  and  report  to  the  state  board  of  assessors  all  facts 
necessary  to  enable  the  said  board  to  ascertain  and  fix  the  amount  of  tax- 
ation to  be  paid  by  life  insurance  companies  under  this  act,  and  shall  ascer- 
tain and  report  to  said  board  the  amount  of  rebate  to  be  allowed  to  said 
companies  as  herein  provided,  and  shall  also  certify  to  each  of  said  com* 
panies  the  amount  of  such  taxation  and  the  rebate  allowed  under  this  act: 
that  each  parlor,  palace  or  sleeping-car  company  shall  pay  to  the  state  an 
annual  license  fee  or  franchise  tax  at  the  rate  of  two  per  centum  upon  the 
gross  amount  of  its  receipts  so  returned  or  ascertained;  if  any  oil  or  pipe- 
line company  has  part  of  its  transportation  line  in  this  state  and  part 
thereof  in  another  state  or  states,  such  company  shall  return  a  statement 
of  its  gross  receipts  for  transpoi*tation  of  oil  or  petroleum  over  its  whole 
line,  together  with  a  statement  of  the  whole  length  of  its  line  and  the 
length  of  its  line  in  this  state;  such  company  shall  pay  an  annual  license 
fee  or  franchise  tax  to  the  state  at  the  aforesaid  rate  upon  such  proportion 
of  its  said  gross  receipts  as  the  length  of  its  line  in  this  state  bears  to  the 
whole  length  of  its  line;  that  all  other  corporations  incorporated  under 
the  laws  of  this  state,  and  not  hereinbefore  provided  for,  shall  make  an- 
nual return  to  the  state  board  of  assessors  of  such  information  as  may  be 
required  by  said  board  to  carry  out  the  provisions  of  this  act,  and  shall  pay 
an  annual  license  fee  or  franchise  tax  of  one-tenth  of  one  per  centum  on 
all  amounts  of  capital  stock  issued  and  outstanding  up  to  and  including 
the  sum  of  $3,000,000;  on  all  sums  of  capital  stock  issued  and  outstanding 
in  excess  of  $3,000,000  and  not  exceeding  $5,000,000  an  annual  license  fee 
•r  franchise  tax  of  one-twentieth  of  one  per  centum,  and  the  further  sum 
of  $50  per  annum  per  $1,000,000,  or  any  part  thereof,  on  all  amounts  of  cap- 
ital stock  issued  and  outstanding  in  excess  of  $5,000,000;  provided,  that  this 
act  shall  not  apply  to  railway,  canal  or  banking  corporations,  or  to  sav- 
ings banks,  cemeteries  or  religious  corporations,  or  to  purely  charitable  or 
educational  associations,  or  manufacturing  or  mining  corporations,  at  least 
fifty  per  centum  of  whose  capital  stock  issued  and  outstanding  is  invested 
in  mining  or  manufacturing  carried  on  within  this  state;  if  any  manu- 
facturing or  mining  company,  carrying  on  business  in  this  state,  shall  have 
less  than  fifty  per  centum  of  its  capital  stock,  issued  and  outstanding,  in- 
vested in  business  carried  on  within  this  state,  such  company  shall  pay  the 
annual  license  fee  or  franchise  tax  herein  provided  for  companies  not  car- 
rying on  business  in  this  state,  but  shall  be  entitled,  in  the  computation  of 
such  tax,  to  a  deduction  from  the  amount  of  its  capital  stock  issued  and 
outstanding  of  the  assessed  value  of  its  real  and  personal  estate  so  used  in 
manufacturing  or  mining; 
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^  134.  The  state  board  of  assessors  shall  certify  and  report  to  the  comp- 
troller of  the  state,  on  or  before  the  first  Monday  of  June  in  each  year,  a 
statement  of  the  basis  of  the  annual  license  fee  or  franchise  tax  as  returned 
by  each  company  to,  or  ascertained  by,  the  said  board,  and  the  amount  of 
tax  due  thereon,  respectively,  at  the  rates  fixed  by  this  act;  such  tax  shall 
thereupon  become  due  and  payable,  and  it  shall  be  the  duty  of  the  state 
treasurer  to  receive  the  same;  if  the  tax  of  any  company  remains  unpaid 
on  the  first  day  of  July,  after  the  same  becomes  due,  the  same  shall  thence- 
forth bear  interest  at  the  rate  of  one  per  centum  for  each  month  until 
paid;  the  state  board  of  assessors  shall  have  power  to  require  of  any  cor- 
poration subject  to  tax  under  this  act  such  information  or  reports  touch- 
ing the  affairs  of  such  company  as  may  be  necessary  to  carry  out  the  pro- 
visions of  this  act,  and  may  require  the  production  of  the  books  of  such 
company,  and  may  swear  and  examine  witnesses  in  relation  thereto;  the 
comptroller  shall  receive  as  compensation  for  his  services  under  this  act 
and  under  the  act  entitled  '*  An  act  for  the  taxation  of  railroad  and  canal 
property,*'  approved  April  10,  1884,  the  sum  of  $500  annually. 

§  136.  Such  tax,  when  determined,  shall  be  a  debt  due  from  such  com- 
pany to  the  state,  for  which  an  action  at  law  may  be  maintained  after  the 
same  shall  have  been  in  arrears  for  the  period  of  one  month;  such  tax 
shall  also  be  a  preferred  debt  in  case  of  insolvency. 

§  136.  In  addition  to  other  remedies  for  the  collection  of  such  tax  it 
shall  be  lawful  for  the  attorney-general,  either  of  his  own  motion  or  upon 
request  of  the  state  comptroller,  whenever  any  tax  due  under  this  act  from 
any  company  shall  have  remained  in  arrears  for  a  period  of  three  months 
after  the  same  shall  have  become  payable,  to  apply  to  the  court  of  chan- 
cery, by  petition  in  the  name  of  the  state,  on  five  days*  notice  to  such  cor- 
poration, which  notice  may  be  served  in  such  manner  as  the  chancellor 
may  direct,  for  an  injunction  to  restrain  such  corporation  from  the  exer- 
cise of  any  franchise  or  the  transaction  of  any  business  within  this  state 
until  the  payment  of  such  tax  and  interest  due  thereon,  and  the  costs  of 
such  application,  to  be  fixed  by  the  chancellor;  the  said  court  is  hereby 
authorized  to  grant  such  injunction,  if  a  proper  case  appears,  and  upon 
the  granting  and  service  of  such  injunction  it  shall  not  be  lawful  for  such 
company  thereafter  to  exercise  any  franchise  or  transact  any  business  in 
this  state  until  such  injunction  be  dissolved. 

§  137.  Tliis  act  shall  not  apply  to  or  in  any  manner  affect  the  tax  upon 
the  premiums  obtained  in  this  state  by  foreign  fire  insurance  companies 
and  their  agents,  which  tax  shall  be  in  lieu  of  the  tax  herein  provided  and 
shall  be  collected  and  distributed  as  is  specially  provided  by  law  in  rela- 
tion thereta 

§  138.  If  any  corporation  heretofore  or  hereafter  created  shall  for  two 
consecutive  years  neglect  or  refuse  to  pay  the  state  any  tax  which  has 
been  or  shall  be  assessed  against  it  under  any  law  of  this  state  and  made 
payable  into  the  state  treasury,  the  charter  of  such  corporation  shall  be 
void  and  all  powers  conferred  by  law  upon  such  corporation  are  hereby 
declared  inoperative  and  void,  unless  the  governor  shall,  for  good  cause 
shown  to  him,  give  further  time  for  the  payment  of  such  taxes,  in  which 
case  a  certificate  thereof  shall  be  filed  by  the  governor  in  the  office  of  the 
comptroller,  stating  the  reasons  therefor. 
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§  1 39.  On  or  before  the  first  day  of  May  in  each  year  the  comptroller  shall 
report  to  the  governor  a  list  of  all  the  corporations  which  for  two  years 
next  preceding  such  report  have  failed,  neglected  or  refused  to  pay  the 
taxes  assessed  against  them  under  any  law  of  this  state  as  above,  and  the 
governor  shall  forthwith  issue  his  proclamation,  declaring  under  this  act 
of  the  legislature  that  the  charters  of  these  corporations  are  repealed. 

§  140.  The  proclamation  of  the  governor  shall  be  filed  in  the  office  of 
the  secretary  of  state,  and  published  in  such  newspapers  and  for  such 
length  of  time  as  the  governor  shall  designate. 

g  141.  Any  person  or  persons  who  shall  exercise  or  attempt  to  exercise 
any  powers  under  the  charter  of  any  such  corporation  after  the  issuing  of 
such  proclamation  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  be 
punished  by  imprisonment  not  exceeding  one  year,  or  a  fine  not  exceeding 
$1,000,  or  both,  in  the  discretion  of  the  court. 

§'142.  After  any  corporation  of  this  state  has  failed  and  neglected  for 
the  space  of  two  consecutive  years  to  pay  the  taxes  imposed  on  it  by  law, 
and  the  comptroller  of  this  state  shall  have  reported  such  corporation  to 
the  governor  of  this  state,  as  provided  in  said  amendatory  act,  then  it  shall 
be  lawful  for  the  attorney -general  of  this  state  to  proceed  against  said 
corporation  in  the  court  of  chancery  of  this  state  for  the  appointment  of 
a  receiver,  or  otherwise,  and  the  said  court  in  such  proceeding  shall  ascer- 
tain the  amount  of  the  taxes  remaining  due  and  unpaid  by  such  corpora- 
tion to  the  state  of  New  Jersey,  and  shall  enter  a  final  decree  for  the 
amount  so  ascertained,  and  thereupon  &  fieri  facias  or  other  process  shall 
issue  for  the  collection  of  the  same  as  other  debts  are  collected,  and  if  no 
property  which  may  be  seized  and  sold  on  fieri  facias  shall  be  found  within 
the  said  state  of  New  Jersey,  sufficient  to  pay  such  decree,  the  said  court 
shall  further  order  and  decree  that  the  said  corporation,  within  ten  days 
from  and  after  the  service  of  notice  of  such  decree  upon  a,jay  officer  of 
said  corporation  upon  whom  service  of  process  may  be  lawfully  made,  or 
such  notice  as  the  court  shall  direct,  shall  assign  and  transfer  to  the  trust- 
ees or  receiver  appointed  by  the  court  any  chose  in  action,  or  any  patent 
or  patents,  or  any  assignment  of  or  license  under  any  patented  invention 
or  inventions  owned  by,  leased  or  licensed  to  or  controlled  in  whole  or  In 
part  by  said  corporation,  to  be  sold  by  said  receiver  or  trustee  for  the  sat- 
isfaction of  such  decree,  and  no  injunction  theretofore  issued  nor  any  for- 
feiture of  the  charter  of  any  such  corporation  shall  be  held  to  exempt  such 
corporation  from  compliance  with  such  order  of  the  court;  and  if  the  said 
corporation  shall  neglect  or  refuse  within  ten  days  from  and  after  the 
service  of  such  notice  of  such  decree  to  assign  and  transfer  the  same  to 
such  receiver  or  trustee  for  sale  as  aforesaid,  it  shall  be  the  duty  of  said 
court  to  appoint  a  trustee  to  make  the  assignment  of  the  same,  in  the 
name  and  on  behalf  of  such  corporation,  to  the  receiver  or  trustee  ap- 
pointed to  make  such  sale,  and  the  said  receiver  or  trustee  shall  thereupon, 
after  such  notice  and  in  such  manner  as  required  for  the  sale  under  fieri 
facias  of  personal  property,  sell  the  same  to  the  highest  bidder,  and  the 
said  receiver  or  trustee,  upon  the  payment  of  the  purchase-money,  shall 
execute  and  deliver  to  such  purchaser  an  assignment  and  transfer  of  all 
the  patents  and  interests  of  the  corporation  so  sold,  which  assignment  or 
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transfer  shall  vest  in  the  purchaser  a  valid  title  to  all  the  right,  title  and 
interest  whatsoever  of  the  said  corporation  therein,  and  the  proceeds  of 
such  sale  shall  be  applied  to  the  payment  of  such  unpaid  taxes,  together 
with  the  costs  of  said  proceedinga 

§  143.  Whenever  it  is  established  to  the  satisfaction  of  the  governor 
that  any  corporation  named  in  said  proclamation  has  not  neglected  or  re- 
fused to  pay  said  tax  within  two  consecutive  years,  or  has  been  inadvert- 
ently reported  to  the  governor  by  the  comptroller  as  refusing  or  neglecting 
to  pay  the  same  as  aforesaid,  that  the  governor  be  and  he  is  hereby  au- 
thorized to  correct  such  mistake,  and  to  make  the  same  known  by  filing 
his  proclamation  to  that  effect  in  the  office  of  the  secretary  of  state. 

§  144.  If  the  charter  of  any  corporation  heretofore  or  hereafter  created 
shall  become  inoperative  or  void  by  proclamation  of  the  governor,  or  by 
operation  of  law,  for  non-payment  of*  taxes,  the  governor,  by  and  with  the 
advice  of  the  attorney-general,  may,  at  any  time  within  two  years  there- 
after, or  after  the  default  in  the  payment  of  such  taxes,  upon  payment  by 
said  corporation  to  the  secretary  of  state  of  such  sum  in  lieu  of  taxes  and 
penalties  as  to  them  may  seem  reasonable,  but  in  no  case  to  be  less  than 
the  fees  required  as  upon  the  filing  of  the  original  certificate  of  incorpora- 
tion, permit  such  corporation  to  be  reinstated  and  eatitled  to  all  its  fran- 
chises and  privileges,  and  upon  such  payment  as  aforesaid  the  secretary  of 
state  shall  issue  his  certificate  entitling  such  corporation  to  continue  its 
said  business  and  its  said  franchises. 

Nothing  herein  contained  shall  relieve  said  corporation  from  penalty  of 
forfeiture  of  franchises  in  case  of  failure  to  pay  future  taxes  imposed  as 
in  said  act  provided. 

§  145.  The  officers  of  any  corporation  who  shall  consider  the  tax  levied 
under  the  provisions  of  an  act  to  which  this  act  is  a  further  supplement, 
excessive  or  otherwise  unjust,  may  make  application  to  the  state  board  of 
assessors  for  a  review  of  the  assessment  and  a  readjustment  of  the  tax; 
provided,  there  be  filed  witn  the  said  board  within  three  mouths  from  the 
date  of  assessment  a  petition  of  appeal,  duly  verified  according  to  law,  stat- 
ing specifically  the  grounds  upon  which  the  appeal  is  taken  and  the  rea- 
sons why  the  tax  is  considered  excessive  or  unjust;  the  stafe  board  of 
assessors  shall  thereupon  proceed  to  investigate  the  contentions  raised  by 
the  said  petition  of  appeal;  and  for  the  purpose  of  such  hearing,  the  officers 
of  said  corporation  may  be  summoned  to  appear  before  said  board,  either 
in  person  or  by  attorney,  and  questioned  as  to  the  statements  set  forth  in 
the  said  petition  of  appeal;  if,  in  the  opinion  of  a  majority  of  the  board, 
it  shall  appear  that  the  tax  so  levied  as  aforesaid  is  excessive  or  unjust-, 
they  shall  thereupon  require  the  officers  of  the  corporation  to  file  with  the 
board  a  corrected  return,  and  upon  said  corrected  return  the  assessment 
shall  be  adjusted  and  the  tax  reduced  or  amended  as  in  the  opinion  of  the 
board  shall  seem  proper, 

§  146.  If  the  petition  of  appeal  shall  not  be  filed  within  three  months 
from  the  date  of  assessment,  as  aforesaid,  the  right  to  appeal  to  the  state 
board  shall  be  considered  and  treated  as  having  been  waived  and  the  amount 
of  tax  levied  shall  be  payable  and  collected  as  other  taxes  levied  by  said 
board. 
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§  147.  When  any  corporation  upon  which  taxes  have  been  or  shall  be 
levied  under  the  provisions  of  the  act  to  which  this  is  a  supplement  shall 
afterwards  be  found  by  the  state  board  of  assessors  to  be  not  liable  under 
the  said  act  for  such  tax,  it  shall  be  the  duty  of  the  said  board  to  report 
and  certify  to  the  comptroller  of  the  treasury  the  fact  that  such  corpora- 
tion has  been  found  to  be  exempt  from  the  tax  imposed  by  the  said  act,  and 
to  cancel  and  declare  null  and  void  any  taxes  which  may  have  been  or 
shall  be  imposed  upon  such  exempted  corporation;  and  if  any  corporation 
has  paid  or  shall  pay  the  tax  so  improperly  levied,  the  comptroller  of  the 
treasury  shall  be  and  is  hereby  authorized  upon  receipt  of  such  certificate, 
to  draw  his  warrant  upon  the  state  treasurer  in  favor  of  the  proper  officer 
of  such  corporation  for  any  and  all  of  such  taxes  which  have  been  or  shall  be 
paid  into  the  state  treasury. 

§  148.  Some  misceUaneous  provisions— Delinquent  oorporations* 
On  the  neglect  or  refusal  of  a  corporation  incorporated  under  the  laws  of 
this  state  or  doing  business  therein  to  furnish  the  information  prescribed 
by  law  to  any  state  official  required  to  publish  a  report  on  the  standing  and 
condition  of  such  corporation,  the  expenses  of  the  investigation  authorized 
to  be  made  because  of  such  neglect  or  refusal  shall  be  borne  by  said  delin- 
quent corporation,  and  may  be  recovered  therefrom  in  an  action  of  debt 
in  any  court  of  competent  jurisdiction  in  this  state  by  the  person  author- 
ized to  make  such  investigation. 

§  149.  Words  which  cannot  be  used  in  name  of  corporation.— • 
No  corporation  shall  hereafter  be  organized  under  the  provisions  of  "  An 
act  concerning  corporations "  (Revision  of  1896),  approved  April  21,  1896, 
or  any  amendment  thereof  or  supplement  thereto,  with  the  words  '*  insur- 
ance "  or  "  safe  deposit "  or  "  trust  company  *'  or  "  bank  "  as  a  part  of  its 
name,  and  no  certificate  of  incorporation  shall  be  hereafter  received  for 
filing  or  record  or  be  filed  or  recorded  in  any  office  in  this  state  for  the 
purpose  of  effectuating  its  incorporation. 

§  150.  No  corporation  heretofore  organized  or  doing  business  under  the 
aforesaid  act  shall,  by  change  or  amendment  of  its  name,  use  the  words 
"insurance"  or  "safe  deposit"  or  "trust  company"  or  "bank "or  any  of 
them  as  part  of  its  name,  and  no  certificate  of  change  or  amendment  shall 
be  hereafter  received  for  filing  or  record  or  be  filed  or  recorded  in  any  of- 
fice in  this  state  for  the  purpose  of  effectuating  such  change. 

§  161.  Nothing  herein  contained  shall,  however,  be  construed  to  apply 
to  or  affect  the  name  of  any  corporation  whose  certificate  of  incorporation 
has  heretofore  been  filed  with  the  secretary  of  this  state. 

§  162.  Certain  statutory  liabilities  of  other  states  not  to  be  en- 
forced.—  No  action  or  proceeding  shall  be  maintained  in  any  court  of  this 
state  against  any  stockholder,  officer  or  director  of  any  domestic  corpora- 
.tion  for  the  purpose  of  enforcing  any  statutory  personal  liability  of  such 
stockholder,  officer  or  director  for  or  upon  any  debt,  default  or  obligation 
of  such  corporation,  whether  such  statutory  personal  liability  be  deemed 
penal  or  contractual,  if  such  statutory  personal  liability  be  created  by  or 
arise  from  the  statutes  or  laws  of  any  other  state  or  foreign  country. 

§  153.  No  action  or  proceeding  shall  be  maintained  in  any  court  of  law 
4>f  this  state  against  any  stockholder,  officer  or  director  of  any  domestic  or 
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foreign  corporation,  by  or  on  behalf  of  any  creditor  of  such  corporation  to 
enforce  the  statutory  personal  liability  of  such  stockholder,  officer  or  di* 
rector  for  or  upon  any  debt-,  default  or  obligation  of  such  corporation, 
whether  such  statutory  personal  liability  be  deemed  penal  or  contractual* 
if  such  statutory  personal  liability  be  created  by  or  arise  from  the  statutes 
or  laws  of  any  other  state  or  foreign  country,  and  no  pending  or  future 
action  or  proceeding  to  enforce  any  such  statutory  personal  liability  shall 
be  maintained  in  any  court  of  this  state  other  than  in  a  nature  of  an  equi- 
table accounting  for  the  proportionate  benefit  of  all  forties  interested,  to 
which  such  corporation  and  its  legal  representatives,  if  any,  and  all  of  its 
creditors  and  all  of  its  stockholders  shall  be  necessary  parties 

§  154.  Lease  of  property  and  ftanchises.—  Any  corporation  of  this 
stute,  except  railroad  and  canal  corporations,  may  hereafter,  with  the  a» 
sent  of  two-thirds  in  interest  of  its  stockholders,  either  in  person  or  by 
proxy,  lease  its  property  and  franchises  to  any  corporation,  and  every  cor« 
poration  of  this  state  is  hereby  authorized  to  take  the  lease  or  any  assign* 
ment  thereof,  for  such  terms  and  upon  such  conditions  as  may  be  agreed 
upon,  and  any  such  lease  or  assignment,  or  both,  heretofore  made,  are  hereby 
validated;  provided,  however^  that  nothing  herein  contained  shall  be  con- 
strued to  authorize  any  corporation  which  is  now  specifically  prohibited  by 
law  or  by  its  certificate  of  incorporation  from  leasing  its  property  or  fran- 
chises to  do  so,  nor  to  authorize  the  leasing  by  any  corporation  without  the 
consent  of  the  legislature,  when  such  consent  is  now  specifically  required 
by  any  law  of  this  state. 

§166.  Complaints  oonoeming  eleotions  —  Injunctions.—  Any  per* 
son  who  may  be  aggrieved  by  or  complain  of  any  election  for  directors,  or 
any  proceeding,  act  or  matter  in  or  touching  the  same,  may  make  appli- 
cation by  petition  to  the  chancellor,  who,  after  requiring  reasonable  no- 
tice to  be  given  to  the  adverse  party  or  to  those  who  are  to  be  affected 
thereby,  shall  proceed  forthwith  and  in  a  summary  way  to  hear  the  affi- 
davits, proofs  and  allegations  of  the  parties,  or  otherwise  inquire  into  the 
matter  or  causes  of  complaint,  and  thereupon  establish  the  election  so 
complained  of,  or  order  a  new  election,  or  make  such  order  and  give  such 
relief  in  the  premises  as  right  and  justice  may  require. 

Pending  the  hearing  and  determination  of  any  application  to  investi- 
gate an  election  of  directors  the  chancellor  may  by  order  restrain  the  per- 
sons claiming  to  have  been  elected  to  the  office  of  director  from  exercising 
any  of  the  functions  and  duties  of  the  office. 

g  166.  Errors  in  certificate  of  incorporation,— Whenever  in  the 
certificate  of  incorporation  or  organization  of  any  corporation  organized 
under  any  general  act  of  the  legislature  of  this  state,  there  shall  be  any 
error  or  omission  in  the  recital  of  the  act  under  which  said  corporation  is 
created,  or  in  the  omission  of  any  other  matter  which  is  required  to  be 
stated  in  said  certificate,  it  shall  and  may  be  lawful  for  said  corporation 
to  correct  such  error  in  the  manner  following:  The  board  of  directors  of 
such  corporation  shall  pass  a  resolution  declaring  that  such  error  exists 
and  that  said  corporation  desires  to  correct  the  same,  and  shall  call  a  meet^ 
ing  of  the  stockholders  of  said  corporation  to  take  action  upon  such'  reso- 
lution; the  meeting  of  said  stockholders  shall  be  held  upon  such  notice  as 
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the  by-laws  provide,  and  in  the  absence  of  such  provision,  then  upon  ten 
days'  notice  given  personally  or  by  mail;  if  two-thirds  in  interest  of  all 
the  stockholders  shall  vote  in  favor  of  the  correction  of  such  error  or 
omission,  a  certiticate  of  such  action  shall  be  made  and  signed  by  the  pres- 
ident and  secretary  under  the  corporate  seal;  which  said  certificate  shall 
be  acknowledged  or  proved  as  in  the  case  of  deeds  of  real  estate,  and  such 
certificate,  together  with  the  written  as-sent.  in  person  or  by  proxy,  of  two- 
thirds  in  interest  of  all  the  stockholders  of  said  corporation,  shall  be  filed 
in  the  olfice  of  the  secretary  of  state,  and  upon  the  filing  thereof  the  cer- 
tificate of  incorporation  or  of  organization  shall  be  deemed  to  be  corrected 
and  amended  accordingly,  and  the  filing  of  said  certificate  in  conform- 
ity with  this  act  shall  have  the  same  force  and  effect  as  if  said  certificate 
of  incorporation  or  organization  had  been  originally  drafted  in  conform- 
ity with  the  amendment  so  made. 

§  157.  Shares  of  stock  sold  on  execution.-— Any  share  or  interest 
in  any  bank,  insurance  company  or  other  joint-stock  company  that  is  or 
may  be  incorporated  under  the  authority  of  this  state,  or  incorporated 
or  established  under  the  authority  of  the  United  States,  belonging  to  the 
defendant  in  execution,  may  be  taken  and  sold  by  virtue  of  such  execu- 
tion, in  the  same  manner  as  goods  and  chattels. 

§  158.  The  clerk,  cashier  or  other  officer  of  such  company,  who  has  at 
the  time  the  custody  of  the  books  of  the  company,  shall,  upon  exhibiting 
to  him  the  writ  of  execution,  give  to  the  officer  having  such  writ  a  cer- 
tificate of  the  number  of  shares  or  amount  of  the  interest  held  by  the  de- 
fendant in  such  company;  and  if  he  shall  neglect  or  refuse  so  to  do,  or  if 
he  shall  wilfully  give  a  false  certificate  thereof,  he  shall  be  liable  to  the 
plaintiff  for  double  the  amount  of  all  damages  occasioned  by  such  neglect 
or  false  certificate,  to  be  recovered  in  an  action  on  the  case  against  him. 

§  159.  When  the  clerk,  cashier,  or  other  officer  of  any  joint-stock  com- 
pany that  is  or  hereafter  may  be  incorporated  under  the  authority  of  this 
state,,  who  has  the  custody  of  the  books  of  registry  of  the  stock  thereof, 
shall  be  non-resident  in  this  state,  it  shall  be  the  duty  of  the  sheriff  or  other 
officer,  receiving  a  writ  of  execution  issupd  out  of  any  court  of  this  state 
Against  the  goods  and  chattels  of  a  defendant  in  execution  holding  stock 
in  such  company,  to  send  by  mail  a  notice  in  writing,  directed  to  such  non- 
resident clerk,  cashier  or  other  officer,  at  the  postoffice  nearest  his  reputed 
place  of  residence,  stating  in  such  notice  that  he,  the  said  sheriff  or  other 
officer,  holds  such  writ  of  execution,  and  out  of  what  court,  at  whose  suit, 
for  what  amount,  and  against  whose  goods  and  chattels  such  writ  has  been 
issued,  and  that  by  virtue  of  said  writ,  he,  the  said  sheriff  or  other  officer^ 
seizes  and  levies  upon  all  the  shares  of  the  stock  of  such  company  held  by 
the  defendfint  in  execution  on  the  day  of  the  date  of  such  written  notice; 
and  it  shall  also  be  the  duty  of  such  sheriff  or  other  officer,  on  the  day  of 
mailing  such  notice  as  aforesaid,  to  affix  and  set  up  upon  any  office  or  place 
of  business  of  such  company,  within  his  county,  a  like  notice  in  writing, 
and  on  the  same  day  to  serve  like  notice  in  writing  upon  the  president  and 
directors  of  said  company,  or  upon  such  of  them  as  reside  in  his  county, 
either  personally  or  by  leaving  the  same  at  their  respective  places  of  abode; 
and  the  sending,  setting  up  and  serving  of  such  notices  in  the  manner 
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aforesaid  shall  constitute  such  levy  taken,  a  valid  levy  of  such  writ  upon 
all  shares  of  stock  in  such  company,  held  by  the  defendant  in  execution, 
which  have  not  at  the  time  of  the  receipt  of  such  notice  by  the  said  clerk, 
cashier,  or  other  officer  who  has  custody  of  the  books  of  registry  of  the 
stocks  thereof,  been  actually  transferred  by  the  defendant;  and  thereafter 
any  transfer  or  sale  of  such  shares  by  the  defendant  in  execution  shall  be 
void  as  against  the  plaintiff  in  said  execution,  or  any  purchaser  of  such 
stock  at  any  sale  thereunder. 

§  160.  That  the  non-reSident  clerk,  cashier  or  other  officer  in  such  com- 
pany to  whom  notice  in  writing  is  sent,  as  prescribed  in  the  preceding 
section,  shall  thereupon  send  forthwith,  by  mail  or  otherwise,  to  the  officer 
having  such  writ,  a  statement  of  the  time  when  he  received  such  notice, 
and  a  certificate  of  the  number  of  shares  held  by  the  defendant  in  such 
company  at  the  time  of  the  receipt  by  him  of  such  notice,  not  actually 
transferred  on  the  books  of  said  company;  and  the  said  sheriff  or  other 
officer  shall,  on  receipt  by  him  of  such  certificate,  insert  the  number  of  such 
shares  in  the  inventory  attached  to  said  writ;  and  if  such  clerk,  cashier  or 
other  officer  in  such  company  neglect  to  send  such  certificate  as  aforesaid, 
or  if  he  shall  wilfully  send  a  false  certificate,  he  shall  be  liable  to  the 
plaintiff  for  double  the  amount  of  all  damages  occasioned  by  such  neglect 
or  false  certificate,  to  be  recovered  in'an  action  on  the  case  against  him; 
but  the  neglect  to  send,  or  miscarriage  of,  such  certificate  shall  not  impair 
the  validity  of  the  levy  upon  the  stock. 

§  161.  Payment  of  taxes  before  dissolution.— Hereafter  no  corpo- 
ration organized  under  any  law  of  this  state  shall  be  dissolved  by  ita  stock- 
holders until  all  taxes  levied  upon  or  assessed  against  such  corporation  bj 
the  state  of  New  Jersey  in  accordance  with  the  provisions  of  an  act  en- 
titled **  An  act  to  provide  for  the  imposition  of  state  taxes  upon  certain 
corporations  and  for  the  collection  thereof,"  approved  April  18, 1884^  and 
all  acts  amendatory  thereof  or  supplementary  thereto,  shall  have  been  fully 
paid,  and  a  certificate  to  that  effect,  signed  by  the  comptroller  of  the  treas* 
ury,  shall  have  been  annexed  to  and  filed  with  the  certificate  of  dissolution. 

§  1 62.  Payment  of  wages  every  two  weeks.—  By  "  An  act  to  provide 
for  the  payment  of  wages  in  lawful  money  of  the  United  States  every  two 
weeks,"  passed  in  1899,  it  is  provided  that  every  corporation  organized 
under  the  general  law  shall  pay  the  wages  of  its  employees  every  two 
weeks  in  lawful  money,  and  any  agreement  to  the  contrary  is  illegal 

§  163.  Form  of  certificate  of  incorporation  of  the k— This  is 

to  certify  that  we, ,  do  hereby  associate  ourselves  into  a  corporation, 

under  and  by  virtue  of  the  provisions  of  an  act  of  the  legislature  of  the 
state  of  New  Jersey,  entitled  "An  act  concerning  corporations  (revision 
of  1890)."  and  the  several  supplements  thereto  and  acts  amendatory  thereof, 
and  do  severally  agree  to  take  the  number  of  shares  of  capital  stock  set 
opposite  our  respective  namea 

First,  The  name  of  the  corporation  is . 

Second,  The  location  of  the  principal  office  in  this  state  is  at  Ka ^ 

street,  in  the of ,  county  of . 

The  name  of  the  agent  therein  and  in  charge  thereof,  upon  whom  process 
against  this  corporation  may  be  served,  is » 
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Third,  The  objects  for  which  this  corporation  is  formed  are  to . 

The  corporation  shall  also  have  power  to  conduct  its  business  in  all  its 
branches,  have  one  or  more  offices,  and  to  hold,  purchase,  mortgage  and 
convey  real  and  personal  property  outside  of  the  state  of  New  Jersey,  and 
in  all  other  states,  and  in  all  foreign  countries,  and  especially  in . 

Fourth,  The  total  authorized  capital  stock  of  this  corporation  is  —^ 
dollars,  divided  into shares  of  a  par  value  of dollars  each. 

IHfth»  The  names  and  postoffice  address  of  the  incorporators  and  the 
number  of  shares  subscribed  for  by  each,  the  aggregate  of  such  subscrip- 
tion being  the  amount  of  capital  stock  with  which  this  company  will  com- 
mence business,  are  as  follows: 


Name. 

Postoffice  Addreas. 

Number  of 
Shares. 

• 

Sixth,  The  period  of  existence  of  this  corporation  is . 

In  witness  whereof,  we  have  hereunto  set  our  hands  and  seals  the 

day  of ,  A.  D.  19—. 

Signed,  sealed  and  delivered  in  the  presence  of 


:! 


88. 


State  of  - 
County  of  - 

Be  it  remembered  that  on  this day  of f  A.  D.  10—,  before  me, 

a $  personally  appeared ,  who  I  am  satisfied  are  the  persons  named 

in  and  who  executed  the  foregoing  certificate,  and  I  having  first  made 
known  to  them  the  contents  thereof,  they  did  each  acknowledge  that  they 
signed,  sealed  and  delivered  the  same  as  their  voluntary  act  and  deed. 
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SOME  GENERAL  PROVISIONa 


Secs. 

1.  Power  reserved  to  legislature. 

2.  Liability  of  8tockholder& 
S.  General  powers. 

4.  Restrictions. 

5.  Additional  powers. 

G.  Privileges,   powers  and  liabili- 
ties of  existing  corporations. 

7.  Acts  prohibited. 

8.  Exception  as  to  certain  corpo- 

rations. 

9.  Usurious  contracts. 

10.  Actions  and  process. 

11.  Proof  of  existence. 

12.  Acts  valid  between  the  parties, 

but  void  as  to  creditora 
18.  Married  women    may  vote  as 

stockholders. 
14  Sale  of  property  of  corporations 

other  than  railroads. 

15.  Registered  or  coupon  bonds. 

16.  Holders  of  such  bonds  entitled 

to  certain  security. 

17.  Acknowledgment  of  deeds. 

Regulations  Applicable  to  Joint- 
stock  Companies. 

18.  Definitions. 

19.  No  company  to  be  created  by 

special  charter. 

20.  Former  charters  under  which 

organizations  have  not  been 
perfected  extinct. 

21.  Within    what    time    company 

must  be  organized. 

22.  Forfeiture  of  rights  by  suspen- 

sion of  business. 

23.  Right  of  legislature  to  alter  or 

repeal  charter. 


Sbcs. 

24.  Companies  subject  to  this  char- 

ter. 

25.  Corporate  name. 

26.  Change  of  name. 

27.  Effect  of  change  of  name. 

28.  Capital  stock  —  How  divided. 

29.  Preferred  stock. 

80.  Number  of  stockholders. 

81.  Stock  owned  by  the   corpora- 

tion. 
.  83.  Who    deemed   the    owner    of 
stock. 
83.  Stock  deemed  personal  estate. 
84  Transfer  book. 

85.  Transfer  of  stock. 

86.  Subscriptions  to  capital,  etc. 

87.  Stock  not  to  be  sold  below  par 

to  increase  capital. 

88.  How  subscriptions  to  be  paid. 

89.  When  stock  to  be  regarded  as 

taken. 

40.  Apportionment  of  stock. 

41.  Failure  to  pay  subscriptions. 

42.  Delinquent  stock. 

43.  Delinquent  stockholder. 

44.  Security  for  unpaid  instalments. 

45.  Insufficient  or  doubtful   secu- 

rity. 

46.  Failure  to  give  satisfactory  se- 

curity. 

47.  Failure  to  pay  instalments. 

48.  When  certificates  of  stock  to 

be  issued. 

49.  Certificate  to  be  surrendered  on 

transfer  to  purchaser, 

50.  Sale,  etc.,  of  stock  with  delivery 

of  certificat-e. 

51.  Lost  certificate. 


Note. —  The  laws  of  West  Virginia,  together  with  the  forms,  are  taken 
from  the  compilation  by  Wm.  M.  O.  Dawson,  secretary  of  state,  from  whom 
the  original  publication  may  be  obtained. 
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52. 

5& 

54. 
55. 

5a. 

57. 

58. 

59. 
60. 
61. 
63. 
63. 
64. 
65. 

6a 

67. 

6a 

69. 

70. 

71. 
72. 

73. 

74. 


Dividend  on  stook. 

Dividends  declared  out  of  capi- 
tal. 

Meetings  of  stockholders. 

Qaorura. 

List  of  stockholders  to  be  hung 
up  in  principal  office^ 

Mode  of  voting  —  Cumulative 
voting. 

No  officer  or  director  can  vote 
as  proxy. 

Annual  report  of  directors. 

Books,  papers,  etc. 

Meetings  of  stockholder& 

Board  of  directors. 

President 

Meetings  of  board  of  directors. 

Record  of  proceedings  of  board. 

Officers  and  agents. 

Books  of  account  __ 

By-laws  and  regulations 

Voluntary  dissolution. 

Proceedings  in  equity  to  dis- 
solve. 

Receiver. 

Effect  of  dissolution  or  expira- 
tion. 

Examination  or  report  required 
by  legislature. 

Service  of  process  or  notice. 


Inoorpoeation  of  Joint-stock  Com- 
panies. 

75.  Purposes  for  which  companies 

may  be  formed. 

76.  Formation  for  certain  purposes 

prohibited. 

77.  Capital  stock. 

78.  Limitation  of  capital  stock. 

79.  Mode  of  incorporation. 

80.  Ten  per  cent  of  stock  must  be 

^id  in. 

81.  How  agreement  must  be   ao- 

knowledged. 


r  Seos. 

82.  Certificate  of  secretary  of 
state. 

88.  Elffect  of  certificate  of  incorpo- 
ration. 

84.  Manner  of  adopting  new  agree- 

ment 

85.  Duration  of  corporation. 

86.  Existing  corporation  may  ac- 

cept this  charter. 

87.  May  change  the  par  value  of 

stock. 

88.  Tenure  of  directors  and  officers 

then  in  office. 

89.  First    meeting    of    stockhold- 

ers. 

90.  Sale  of  additional  stock  before 

organization. 

91.  Record,  publication  and  official 

copies  of  certificates  of  incor- 
poration. 

92.  Certified  copy  as  evidence. 
98.  Certificate  shall  be  recorded. 

94.  Increase  or  reduction  of  shares 

or  par  value. 

95.  Meetings  and  principal  office. 

96.  Power  of  attorney  to   accept 

service  of  process. 

Foreign  Corporations. 

97.  Foreign    corporations  doing 

business  in  the  state. 

Tax  op  Corporations. 

98.  Constitutional  provisions. 

99.  How  property  to  bo  assessed. 

100.  License  tax  on  charters. 

101.  Circular  of  secretary  of  state 

concerning  license  tax. 

103.  Form  of  agreement  for  incor- 

poration. 
108.  Form  for  appointment  of  statu- 
tory attorney. 

104.  Form  of  waiver  of  notice. 


Some  General  Provisions. 

§  1.  Power  reserved  to  the  legislature.— The  exercise  of  the  power 
and  the  right  of  eminent  domain  shall  never  be  so  construed  or  abridged 
as  to  prevent  the  taking,  by  the  legislature,  of  the  property  and  franchise 
of  incorporated  companies  already  organized,  and  subjecting  them  to  pab- 
lio  use,  the  same  as  of  individuals.    [Const  12: 12.] 
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g  2.  Liability  of  stockholders.— The  stockholders  of  all  corporations 
and  joint-stock  companies,  except  banks  and  banking  institutions,  created 
by  laws  of  this  state,  shall  be  liable  for  the  indebtedness  of  such  corpora- 
tions to  the  amount  of  their  stock  subscribed  and  unpaid,  and  no  more. 
[Const  11:2.] 

§  3.  General  powers.— Every  corporation,  as  such,  shall  have  succes- 
sion by  its  corporate  name  for  the  time  limited  in  its  charter  or  by  law; 
and  if  no  time  be  limited,  perpetually.  It  shall  have  a  common  seal,  and 
may  renew  or  alter  the  same  at  pleasure.  It  may  sue  and  be  sued,  plead 
and  be  impleaded,  contract  and  be  contracted  with  by  simple  contract  or 
specialty;  purchase,  hold,  use  and  grant  estate,  real  and  personal;  appoint 
officers  and  agents;  prescribe  their  powers,  duties  and  liabilities;  take 
bond  and  security  from  any  of  them,  and  fix  and  pay  their  compensation; 
and  make  ordinances,  by-laws  and  regulations  for  the  government  of  its 
council,  board,  officers  and  agents,  and  the  management  and  regulation  of 
its  property  and  business.    [Code  52: 1.] 

§  4.  Bestrictions. —  The  powers  mentioned  in  the  preceding  section  or 
otherwise  granted  to  any  corporation  shall  be  limited  by  the  purposes  for 
which  it  is  incorporated,  and  no  corporation  shall  engage  in  transactions 
or  business  not  proper  for  those  purposes;  nor  shall  corporate  powers  be 
exercised  in  violation  of  any  law  of  the  state.     [Code  52: 2b] 

§  5.  Additional  powers. —  In  addition  to  the  powers  enumerated  in 
this  chapter,  and  those  expressly  or  by  necessary  implication  given  by  any 
other  law,  every  corporation  shall  have  such  powers,  and  such  only,  as  are 
necessary  or  proper  to  the  exercise  of  the  powers  so  enumerated  or  given. 
[Code  52:  21.] 

§  6.  FrivilegeSy  powers  and  liabilities  of  existing  oorporationB. 
Corporations  now  existing  shall  continue  to  exercise  and  enjoy  their  pow- 
ers and  privileges  according  to  their  respective  charters  and  the  laws  now 
in  force,  and  shall  continue  subject  to  all  the  liabilities  to  which  they  are 
now  subject,  except  so  far  as  such  powers,  privileges  and  liabilities  are 
modified  or  controlled  by  this  act    [Code  52: 23.] 

§7.  Acts  prohibited. —  Unless  specially  authorized  no  corporation 
shall  purchase  real  estate  in  order  to  sell  the  same  for  profit,  or  hold  more 
real  estate  than  is  proper  for  the  purposes  for  which  it  is  incorporated; 
subscribe  for  or  purchase  the  stock,  bonds  or  securities  of  any  joint-stock 
company,  or  become  surety  or  guarantor  for  the  debt  or  default  of  such 
company.    [Code  52: 3.] 

§  8.  Exception  as  to  certain  corporations. —  Nevertheless,  a  mining, 
manufacturing,  oil,  salt  or  internal  improvement  company  may  lay  out  a 
town  not  to  include  more  than  six  hundred  and  forty  acres,  at  or  near  their 
works,  and  sell  lots  therein;  and  any  corporation  may  take  real  estate, 
stock,  bonds  and  securities  in  payment,  in  whole  or  in  part,  of  any  debt 
bona  fide  owing  to  it,  or  as  a  security  therefor,  or  may  purchase  the  same 
if  deemed  necessary  to  secure  or  obtain  payment  of  any  such  debt,  in  whole 
or  in  part,  and  may  manage,  use  and  dispose  of  what  has  been  so  taken  or 
purchased  as  a  natural  person  might  do,  and  any  corporation  may  com- 
promise or  purchase  its  own  debt,  and  establish  and  manage  a  sinking  fund 
for  that  purpose;  and  any  manufacturing  company  may  with  the  assent 
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of  the  holders  of  two-thirds  of  its  stock,  had  by  a  vote  at  a  stockholders'* 
meeting,  subscribe  for  or  purchase  the  stock,  bonds  or  securities  of  anj 
corporation  formed  for  the  purpose  of  manufacturing  or  producing  any 
articles  or  materials  used  in  the  business  of  such  joint-stock  company,  or 
dealing  in  any  articles  or  material  manufactured  or  produced  by  such  joint- 
stock  company,  or  constructing  a  railroad,  or  other  work  of  internal  im* 
provement,  through  or  into  the  county  in  which  the  principal  plape  of 
bdsiness  of  such  joint-stock  company  may  be,  or  operating  a  railroad  or 
other  work  of  internal  improvement  so  constructed,  and  may,  with  the 
like  assent,  become  surety  for  or  guarantee  the  debts  of  such  corporation^ 
or  in  any  manner  aid  it  in  carrying  on  its  businesa    [Code  53:  4.] 

§  0.  Usurious  contracts. —  No  corporation  shall  interpose  the  defense 
of  usury  in  any  suit  or  proceeding  at  law  or  in  chancery;  nor  shall  any 
bond,  note,  debt  or  contract  of  a  corporation  be  set  aside,  Impaired  or  ad- 
judged invalid  by  reason  of  anything  contained  in  the  laws  prohibiting 
usury.    [Code  53: 22.] 

§  10.  Actions  and  process. —  In  any  action  brought  against  a  corpo- 
ration, if  it  be  in  the  circuit  court,  process  shall  be  issued  as  provided  in< 
chapter  124  of  the  code;  or  if  the  action  be  brought  before  a  justice,  pro- 
cess shall  be  issued  as  provided  in  chapter  50  of  this  code.    [Code  53: 18. J 

Attachments  may  be  served  upon  a  company  or  corporation,  as  garnishee. 
in  the  manner  prescribed  by  the  preceding  section,  and  in  chapter  106  of 
this  coda    [Code  52: 19.] 

Provided^  that  when  any  suit  is  brought  against  a  railroad  company  under 
the  two  preceding  sections,  the  agent  on  whom  process  may  be  served  shall 
be  construed  to  include  a  depot  or  station  agent  in  the  actual  employment 
of  the  company,  residing  in  the  county  or  township  wherein  the  action  is 
brought    [Code  52: 20.] 

§  11.  Proof  of  existence.— Where  plaintiffs  or  defendants  sue  or  are 
sued  as  partners,  and  their  names  are  set  forth  in  the  declaration  or  bill, 
or  where  a  plaintiff  or  defendant  sues  or  is  sued  as  a  corporation,  it  shall 
not  be  necessary  to  prove  the  fact  of  such  partnership,  or  of  the  existence 
of  such  corporation,  unless  the  pleading  which  puts  the  matter  in  issue  be 
verified  or  there  be  an  affidavit  filed  therewith  denying  such  partnership, 
or  the  existence  of  such  corporation.  A  plea  putting  in  issue  the  existence 
of  a  corporation  shall  be  sufficient  if  it  be  in  form  or  effect  as  follows: 

**  And  the  said  defendant  for  plea  says  that  the  plaintiff  (or  defendant,  as 
the  case  may  be)  is  not  a  corporation,  as  in  the  plaintiff's  declaration  is 
alleged."    [Code  125:41.] 

§  12.  Acts  valid  between  the  parties,  but  void  as  to  creditors.— 
Where  any  loan  of  goods  or  chattels  is  pretended  to  have  been  made  to 
any  person  with  whom,  or  those  claiming  under  him,  possession  shall  have 
remained  five  years  without  demand  made  and  pursued  by  due  process  of 
law  on  the  part  of  the  pretended  lender,  or  wLere  any  reservation  or  lim- 
itation is  pretended  to  have  been  made  of  a  use  of  property,  by  way  of  con* 
dition,  reversion,  remainder  or  otherwise,  in  goods  or  chattels,  the  possession 
whereof  shall  have  so  remained  in  another  as  aforesaid,  the  absolute  prop- 
erty shall  be  taken  to  be  with  the  possession^  and  such  loan,  reservation 
or  limitation  void  as  to  creditors  of,  and  purchasers  from,  the  person  so 
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remaining  in  possession,  unless  such  loan,  reservation  or  limitation  be  de> 
dared  by  will,  deed  or  othev  writing  duly  recorded.  And  if  any  sale  be 
made  of  goods  and  chattels,  reserving  the  title  until  the  same  is  paid  for, 
or  otherwise,  and  possession  be  delivered  to  the  buyer,  such  reservation 
shall  be  void  as  to  creditors  of,  and  purchasers  without  notice  from,  such 
buyer,  unless  a  notice  of  such,  reservation  be  recorded  in  the  ofSce  of  the 
clerk  of  the  county  court  of  the  county  where  the  property  is,  or  in  case 
said  goods  and  chattels  consist  of  engines,  cars  or  other  rolling  stock  or 
equipment  to  be  used  in  or  about  the  operation  of  any  railroad,  unless 
such  notice  be  recorded  in  the  office  of  the  secretary  of  state,  who  in  such 
case  shall  record  the  same  in  a  book  to  be  kept  for  the  purpose,  and  be 
entitled  to  a  fee  of  $5  for  so  doing.     [Code  74: 3.] 

§  13.  Married  women  may  vote  as  stockholders.— It  shall  be  law- 
ful for  any  married  woman,  being  a  stockholder  of  any  bank,  insurance 
company  (other  than  mutual  fire  insurance  companies),  manufacturing 
company,  or  other  institution  incorporated  under  the  laws  of  this  state,  to 
vote  at  any  election  for  directors  and  trustees,  by  proxy  or  otherwise,  in 
such  company  of  which  she  may  be  a  stockholder.  [Code  66: 9;  amended 
1893  Acts  9.] 

§  14.  Sale  of  property  of  corporations  other  than  railroad. — 
Whenever  there  has  been  since  the  Ist  day  of  February,  1877,  or  shall  here- 
after be,  a  sale  of  the  works  and  property  of  any  corporation,  other  than 
a  railroad  corporation,  under  a  decree,  mortgage  or  trust  deed,  and  there 
be  a  conveyance  to  the  purchaser  of  the  same,  said  purchaser  or  purchas- 
ers shall  become  a  corporation  in  the  same  manner  and  be  entitled  to  the 
franchises  of  the  old  corporation  in  the  same  manner  as  is  provided  for 
railroad  corporations  in  such  cases  in  section  72  of  this  chapter,  and  the 
old  corporation  shall  be  ipso  facto  dissolved.  But  the  purchaser  at  said 
sale  shall  not  obtain  the  works  constructed,  or  property  acquired,  after  the 
making  of  the  said  deed  of  trust  or  mortgage.    [Code  54: 82. J 

§  16.  Begistered  or  coupon  bonds.—  Any  railroad  company,  or  other 
corporation,  which  is  now  or  shall  hereafter  be  authorized  by  any  law  of 
this  state  to  issue  its  bonds,  may,  at  its  discretion,  issue  either  registered 
bonds,  having  the  conditions  as  to  transfer  and  payment  of  the  principal 
and  interest  usual  in  such  bonds,  or  coupon  bonds,  or  both,  in  such  propor- 
tion as  it  shall  deem  best;  and  any  such  company  or  corporation  which 
has  heretofore  issued,  or  shall  hereafter  issue,  any  coupon  bonds,  may,  at 
the  request  of  the  lawful  holder  thereof,  change  any  or  all  such  coupon 
bonds  into  registered  bonds,  either  by  taking  up  and  canceling  the  coupon 
bonds  and  issuing  registered  bonds  in  lieu  thereof,  or  by  writing  or  print- 
ing upon  such  coupon  bonds  a  proper  certificate  to  the  satisfaction  of  the 
holder  desiring  the  same,  changing  such  bonds  into  registered  bonds,  and 
may  in  like  manner  provide  for  changing  registered  into  coupon  bonds: 
provided,  that  the  amount  of  the  indebtedness  of  such  company  or  corpo- 
ration and  its  liability  upon  such  of  its  original  bonds  first  issued  as  are 
not  so  changed  or  exchanged,  together  with  the  terms  and  conditions 
thereof  as  to  the  payment  of  principal  and  interest,  shall  in  no  wise  be  al- 
tered or  affected  by  any  such  change  or  exchange  of  bonda  [1877  Acts  3; 
Code  54:  826,  L] 
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§16.  Holders  of  such  bonds  entitled  to  certain  security.— All 
lx>nds  issued  in  ]ieu  of  others,  or  exchanged,  as  above  provided,  and  the 
legal  holder  thereof,  shall  be  entitled  in  every  respect  to  all  the  ^security, 
liens,  protection  and  rights  under  or  arising  from  any  mortgage,  deed  or 
trust,  or  other  security,  given  by  or  in  any  way  accruing  to  such  company 
or  corporation  for  the  security  or  protection  of  its  bonds  first  issued  and 
80  changed  or  exchanged  as  above  provided,  in  the  same  manner  and  to 
the  same  intent  and  effect  as  if  such  new  or  changed  bonds  were  specific- 
ally named  and  described  or  otherwise  duly  provided  for  in  such  mort- 
gage, deed  or  trust,  or  other  security,  the  validity  and  lien  of  which  as  to 
any  bonds  not  so  changed  or  exchanged  shall  remain  unimpaired  and 
binding  in  all  respects.    [1877  Acts  8;  Ck)de  54: 82b,  II.] 

§  17.  Acknowledgment  of  deeds.— The  certificate  of  acknowledg- 
ment of  a  corporation  or  joint  stock  association  may  be  in  form  or  effect 
as  prescribed  in  the  next  preceding  section  down  to  the  star,  and  then  as 

follows:  "Do  certify  that personally  appeared  before  me  in  my 

said ,  and  being  by  me  duly  sworn  [or  aflSrmed],  did  depose  and  say 

that  he  is  the  president  [or  other  officer  or  agent]  of  the  corporation  [or 
association],  described  in  the  writing  above  [or  hereto  annexed],  bearing 
date  the day  of ,  18 — ^  authorized  by  said  corporation  [or  associa- 
tion], to  execute  and  acknowledge  deeds  and  other  writings  of  said  corpo- 
ration [or  association],  and  the  seal  affixed  to  said  writing  is  the  corporate 
seal  of  said  corporation  [or  the  seal  of  the  said  association,  as  the  case  may 
be],  and  that  said  writing  was  signed  and  sealed  by  him  in  behalf  of  said 
corporation  [or  association],  by  its  authority  duly  given.  And  the  said 
acknowledged  the  said  writing  to  be  the  act  and  deed  of  said  cor- 
poration [or  association].*'  Or  if  the  corporation  has  no  corporate  seal,  or 
the  association  has  no  seal,  omit  the  words  "seal  affixed  to  said  writing  is 
the  corporate  seal  of  said  corporation  [or  the  seal  of  said  association,  as 
the  case  may  be],"  and  say  "  said  corporation  [or  association]  has  no  seal.'* 
And  in  such  case  omit  the  word  "sealed  "  after  the  words  "signed  and/' 
and  insert  in  lieu  of  it  the  word  "executed."    [Code  73: 5.] 

Regulations  Applicable  to  Joint-stock  Companies. 

§18.  Definitions. —  The  words  "joint-stock  company  "  include  every 
corporation  having  a  joint  stock  or  capital  divided  into  shares  owned  by 
the  stockholders  respectively.    [Code  53: 1.] 

When  the  word  "  by-law  "  is  used  in  this  chapter,  it  is  to  be  understood 
as  if  immediately  followed  by  the  words  "adopted  by  the  stockholders  in 
general  meeting  assembled."    [Code  53: 2.] 

§  10.  No  company  to  be  created  by  special  charter.— No  cor- 
poration shall  hereafter  be  created  by  special  charter,  and  no  act  shall 
be  passed  granting  special  privileges  to  any  joint-stock  company  here- 
tofore or  hereafter  incorporated  under  the  provisions  of  chapter  54  of 
this  code,  or  any  other  general  law  of  this  state,  and  no  joint-stock  com- 
pany shall  be  authorized  to  engage  in  any  business  other  than  that  which 
is  proper  under  its  charter;  except  that  a  mining,  manufacturing,  oil, 
salt  or  internal  improvement  company  may  lay  out  a  town  not  to  in- 
clude more  than  six  hundred  and  forty  acres,  at  or  near  their  works,  and 
88 
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sell  lots  therein;  and  any  corporation  may  take  real  estate,  stocks,  bonds 
and  securities  in  payment,  in  whole  or  in  part, for  &njdebthonaflde owing 
to  it,  or  as  a  security  therefor,  or  may  purchase  the  same  if  deemed  neces* 
sary,  to  secure  or  obtain  payment  of  any  such  debt^  in  whole  or  in  part, 
and  may  manage,  use  and  dispose  of  what  has  been  so  taken  or  purchased, 
as  a  natural  person  might  do;  and  any  corporation  may  compromise  and 
purchase  its  own  debt,  and  establish  and  manage  a  sinking  fund  for  that 
purpose,  and  any  manufacturing  company  may,  with  the  assent  of  the 
holders  of  two-thirds  of  its  stock,  had  by  a  vote  at  a  stockholders'  meet- 
ing, subscribe  for  or  purchase  the  stock,  bonds  or  securities  of  any  corpo- 
ration formed  for  the  purpose  of  manufacturing  or  producing  any  articles- 
or  material  used  in  the  business  of  such  joint-stock  company,  or  dealing  in 
any  articles  or  material  manufactured  or  produced  by  such  joint-stock 
company,  or  constructing  a  railroad  or  other  work  of  internal  improve- 
ment through  or  into  the  county  in  which  the  principal  place  of  business 
of  such  joint-stock  company  may  be,  or  operating  a  railroad  or  other  work 
of  internal  improvement  so  constructed,  and  may,  with  the  like  assent,  be* 
come  surety  for  or  guarantee  the  debts  of  such  corporation,  or  in  any  man- 
ner aid  it  in  carrying  on  its  business.    [Code  53: 8.] 

§  20.  Former  charters  under  which  organizations  have  not  been 
perfected  extinct.—  All  existing  charters  or  grants  of  special  or  exclu- 
sive privileges  under  which  organizations  shall  not  have  taken  place,  or 
which  shall  not  have  been  in  operation  within  two  years  from  the  22d  day 
of  August,  1872,  shall  have  no  validity  or  effect  whatever;  provided,  that 
nothing  herein  shall  prevent  the  execution  of  any  b(ma  fide  contract  here- 
tofore lawfully  made  in  relation  to  any  existing  charter  or  grant  in  this 
state.    [Code  53:4.] 

All  rights,  powers  and  privileges  heretofore  granted  by  the  general  as- 
sembly of  Virginia,  or  by  the  legislature  of  this  state,  to  any  joint-stock 
company,  which  are  not  rendered  invalid  and  of  no  effect  by  the  preceding^ 
section,  are  hereby  preserved  to  it    [Code  53: 5tJ 

[All  existing  charters  or  grants  of  special  or  exclusive  privileges  under  which  organiza- 
tion shall  not  have  taken  place,  or  which  shall  not  have  been  in  operation  within  two  years 
from  the  time  this  constitution  takes  effect,  shall  thereafter  have  no  validity  or  effect  what- 
ever; provided^  that  nothing  herein  shall  prevent  the  execution  of  anj  bona  fide  con- 
tract heretofore  lawfully  made  in  relation  to  any  existing  charter  or  grant  in  this  state. 
Gonst.  11: 8.] 

§  21.  Within  what  time  company  must  be  organized.— Where  a 
certificate  of  incorporation  has  been  or  shall  hereafter  be  issued  for  a  joint- 
stock  company  under  a  general  law,  such  company  must  be  organized  and 
commence  its  proper  corporate  business  within  one  year  after  the  date  of 
such  certificate;  otherwise  the  certificate  shall  be  of  no  effect     [Code  53: 6.] 

§  22.  Forfeiture  of  rights  by  suspension  of  business.—  If  a  joint- 
stock  company,  whether  organized  under  special  charter  or  general  law, 
suspend  its  proper  corporate  business  at  any  time  for  two  years  continu- 
ously, its  corporate  rights  and  privileges  shall  cease.    [Code  53: 7.] 

§  23.  Right  of  legislature  to  alter  or  repeal  charters. —  Where  the 
legislature  has  the  right  to  alter  or  repeal  the  charter  or  certificate  of  in- 
corporation heretofore  granted  to  any  joint-stock  company,  or  to  alter  or 
repeal  any  law  relating  to  such  company,  nothing  contained  in  this  chapter 
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shall  be  construed  to  surrender  or  impair  such  right.  And  the  right  is 
hereby  reserved  to  the  legislature  to  alter  any  charter  or  certificate  of  in- 
corporation hereafter  granted  to  a  joint-stock  company,  and  to  alter  or 
repeal  any  law  applicable  to  such  company.  But  in  no  case  shall  such 
alteration  or  repeal  affect  the  right  of  the  creditors  of  the  company  to 
have  its  assets  applied  to  the  discharge  of  its  liabilities,  or  of  its  stockhold- 
ers to  have  the  surplus,  if  any,  which  may  remain  after  discharging  its 
liabilities  and  the  expenses  of  winding  up  its  affairs,  distributed  among 
themselves  in  proportion  to  their  respective  interests.    [Code  58:8.] 

§  24.  Companies  subject  to  this  chapter.— Every  joint-stock  com- 
pany heretofore  organized,  and  which  has  commenced  its  proper  corporate 
business,  under  special  charter  or  general  law,  shall  remain  subject  to  the 
laws  now  in  force  applicable  thereto,  unless  it  accepts  the  provisions  of  this 
chapter,  or  sliall  be  declared  subject  thereto  by  act  of  the  legislature. 
[Code  53:9.] 

Every  joint-stock  company  which  shall  be  hereafter  organized  or  com- 
mence its  proper  corporate  business,  or  which  shall  accept  the  provisions 
of  this  chapter,  or  be  declared  subject  thereto  by  act  of  the  legislature, 
shall,  so  far  as  It  is  not  otherwise  expressly  provided,  have  the  rights,  pow- 
ers and  privileges,  and  be  subject  to  the  regulations,  restrictions  and  lia- 
bilities, specified  in  this  and  preceding  chapter.    [Code  53: 10.] 

§  25.  Corporate  name. —  No  joint-stock  company  shall  adopt  the  same 
name  which  is  being  used  at  the  time  by  another  corporation  of  this  state* 
[Code  53: 11.] 

§  26.  Change  of  name.--  If  the  stockholders  of  a  joint-stock  company 
desire  to  change  the  name  thereof,  and  pass,  in  general  meeting,  a  resolu- 
tion to  that  effect,  stating  the  name  by  which  it  is  intended  the  corpora- 
tion shall  be  thereafter  known,  and  cause  such  resolution  to  be  certified 
under  its  common  seal  and  the  signature  of  its  president  to  the  secretary 
of  state,  the  secretary  shall  issue  under  his  hand  and  great  seal  of  the 
state,  a  certificate  reciting  the  resolution  and  declaring  that  the  corpora- 
tion is  to  be  thereafter  known  by  the  new  name  so  adopted;  and  such  cer- 
tificate  shall  be  evidence  of  the  change  of  name  therein  specified.  Notice 
of  every  such  change  of  name  shall  be  published  by  such  corporation  in 
some  newspaper  of  general  circulation,  in  the  county  where  the  principal 
ofiSce  of  such  corporation  is,  once  a  week  for  four  successive  weeks  imme- 
diately thereafter.    [Code  53 :  12.] 

The  seventeenth,  eighteenth,  nineteenth  and  twentieth  sections  of  chap- 
ter 54  of  this  code  shall  be  applicable  to  such  certificates  of  change  of 
name.    [Code  53: 13.] 

§  27.  £ff(9Ct  of  change  of  name.— No  contract,  right  or  liability,  pre- 
viously existing  or  inchoate,  or  suit,  motion  or  proceeding  then  pending, 
shall  be  affected  by  such  change  of  name.    [Code  53: 14.] 

g  28.  Capital  stock  and  how  divided.—  The  capital  stock  shall  be 
divided  into  shares  of  such  amount  each  as  may  be  prescribed  by  the  char- 
ter of  incorporation;  but  every  share  shall  be  of  the  same  amount.  [Code 
53: 15.] 

§  29.  Preferred  stock.— The  stockholders  in  general  meeting  may,  by 
resolution  or  by-law,  provide  for  or  authorize  the  issuing  of  preferred  stock. 
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on  such  terms  and  conditions,  and  with  such  regulations  respecting  the 
preference  to  be  given  to  such  stock  over  the  other  stock  in  relation  to 
future  dividends,  or  otherwise,  as  they  may  deem  proper.  Provided,  that 
the  maximum  capital  of  the  corporation  shall  not  be  exceeded,  and  that 
the  notice  be  first  published  at  least  once  a  week  for  four  weeks  success- 
ively, in  some  newspaper  of  general  circulation  in  the  county  wherein  the 
principal  office  or  place  of  business  of  the  corporation  is  situated,  of  the 
intention  to  offer  such  resolution  or  by-law.    [Code  53: 16.] 

§  80.  Number  of  stockholders. — There  shall  not  be  less  than  five 
8tockholdei*s.  If  the  number  be  at  any  time  reduced  below  five,  and  so  re- 
main for  six  months  continuously,  the  corporation  shall  be  dissolved. 
[Code  53: 17.] 

§  31.  Stook  owned  by  the  corporation.—  If  the  corporation  acquires 
shares  of  its  own  stock  it  may  either  extinguish  or  sell  the  same.  If  ex- 
tinguished, it  shall  operate  to  that  extent  as  a  reduction  of  the  amount  of 
its  capital  stock.  No  vote  shall  be  given  on  any  stock  while  owned  by  the 
corporation.    [Code  53: 18.] 

§  32.  Who  deemed  the  owner  ot  stock.— The  person  in  whose  name 
shares  of  stook  stand  on  the  books  of  the  corporation  shall  be  deemed  the 
owner  thereof,  so  far  as  the  corporation  is  concerned.    [Code  53: 19.] 

§  88.  Stock  deemed  personal  estate.— The  shares  shall  be  deemed 
personal  estate,  and  as  such  shall  pass  to  the  legal  representative  or  trans- 
feree of  the  stockholder,  and  be  subject  to  legal  process.    [Code  58: 20.] 

§  34.  Transfer  book. —  A  transfer  book  shall  be  kept  by  the  corpora- 
tion, in  which  the  shares  shall  be  assigned  under  such  regulations,  if  there 
be  any,  as  may  have  been  prescribed  by  the  by-la w&    [Code  53: 21.] 

§  35.  Transfer  of  stock.—  No  share  shall  be  transferred  without  the 
consent  of  the  board  of  directors,  until  the  same  is  fully  paid  up,  or  secu- 
rity given  to  the  satisfaction  of  the  board  for  the  residue  remaining  unpaid. 
And  where  bond  and  security  have  been  given  to  the  corporation  for  any 
sum  remaining  unpaid  upon  stock,  no  transfer  shall  affect  the  validity  of 
such  bond  and  security.    [Code  53: 22.] 

§  36.'  Subscriptions  to  capital,  etc.—  Before  a  corporation  is  organ- 
ized, shares  may  be  disposed  of  as  prescribed  by  the  sixteenth  section  of 
chapter  54  of  this  code,  or  by  the  charter.  After  it  is  organized,  the  dis- 
posal of  additional  shares  to  increase  the  capital  stock  shall  be  subject  to 
the  order  and  direction  of  the  board  of  directors  for  the  time  being  so  that 
the  maximum  capital  be  not  exceeded.    [Code  53: 23.] 

g  37.  Stock  not  to  be  sold  below  par  to  increase  capital.—  In  no 
case  shall  stock  be  sold  or  disposed  of  at  less  than  par  in  order  to  increase 
the  capital  of  any  such  corporation.  But  nothing  herein  contained  shall 
be  so  construed  as  to  prevent  any  mining  corporation,  subject  to  the  pro- 
visions of  this  chapter,  from  issuing  stock  or  bonds  and  negotiating  the 
sale  of  the  same  in  payment  of  real  and  personal  estate  for  the  use  of  such 
corporation,  and  for  its  other  corporate  purposes  and  business,  at  such  price 
and  upon  such  terms  and  conditions  as  may  be  agreed  upon  by  the  own- 
ers, directors  or  stockholders  of  such  corporation.  And  any  subscriber  to 
the  capital  stook  of  any  such  mining  corporation  may  pay  for  such  stock 
by  the  transfer  and  conveyance  to  such  corporation  of  real  or  personal 
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property,  or  both,  necessary  for  the  uses  and  purposes  of  the  corporation' 
upon  such  terras  as  may  be  mutually  agreed  upon.    [Code  53:24.] 

§  88.  How  subBcriptioDB  to  be  paid.—  At  least  ten  per  cent  of  the- 
par  value  of  each  share  shall  be  paid  at  the  time  of  subscription,  and  the- 
residue  as  required  by  the  board  of  directors  or  the  commissioners  having, 
control  of  the  subscription.    [Code  58: 35.] 

§  39.  When  stock  to  be  regarded  as  taken.— No  stock  shall  be  re- 
garded as  taken  or  the  person  subscribing  therefor  considered  entitled  to 
the  same,  until  the  first  instalment  is  paid  thereon.    [Code  58: 26.] 

§  40.  Apportionment  of  stock.—  If  more  than  the  amount  necessary 
to  make  up  the  maximum  capital,  or  the  amount  of  capital  to  be  disposed 
of,  be  at  any  time  subscribed,  the  subscriptions  shall  be  reduced  to  the 
proper  amount  by  deducting  the  excess  from  the  largest  subscription,  in 
such  manner  that  no  subscription  shall  be  reduced  while  any  one  remains 
larger.    [Code  58: 27.] 

§  41.  Failure  to  pay  subscriptions.— If  any  person  who  has  received 
a  sum  of  money  on  a  subscription  to  the  capital  stock  of  a  corporation 
fail  to  account  for  and  pay  over  the  same  as  the  board  of  directors  may 
require,  or  if  any  stockholder  fail  to  pay  any  instalment  upon  his  shares 
when  required  by  the  board,  the  corporation  may  recover  from  him  the 
principal  sum  due,  with  interest  thereon  at  the  rate  of  ten  per  cent,  per 
annum,  by  motion  on  ten  days'  notice,  or  by  action  before  any  justice  or 
court  having  jurisdiction.    [Code  58: 28.] 

g  42.  Delinquent  stock. — Or,  in  the  case  of  a  stockholder  failing  to 
pay  any  instalment  upon  his  shares  when  required  by  the  board  of  direct- 
ors, the  said  shares  may,  by  order  of  the  board,  after  four  weeks*  notice  in 
a  newspaper  of  general  circulation  in  the  county  wherein  the.  principal 
office  or  place  of  business  of  such  corporation  is  situated,  be  sold  at  public 
auction  for  cash,  and  be  transferred  to  the  purchaser  by  such  person  as 
the  board  shall  appoint  for  the  purpose.  In  such  case  there  shall  be  paid 
out  of  the  proceeds  of  the  sale  the  expenses  of  advertising  and  selling,  and 
the  whole  residue  remaining  unpaid  upon  said  stock;  and  the  surplus,  if 
any,  shall  be  paid  to  the  delinquent  stockholder.    [Code  53: 29.] 

§  43.  Delinquent  stockholder.— If  there  be  no  sale  for  want  of  bid- 
ders, or  if  the  sale  do  not  produce  enough  to  pay  the  expenses  and  the 
whole  residue  remaining  unpaid  on  the  said  stock,  the  corporation  may 
recover  from  such  stockholder  whatever  may  remain  unpaid,  with  interest 
at  the  rate  of  ten  per  cent  per  annum  from  the  time  it  was  due  until  pay- 
ment, by  action  or  motion  as  aforesaid.    [Code  53: 80.] 

§44.  Security  for  unpaid  instalments.— A  corporation,  the  stock 
of  which  is  not  fully  paid  up,  may,  by  by-law,  require  each  stockholder  to 
give  security  to  the  satisfaction  of  its  board  of  directors  for  the  payment, 
at  such  times  and  in  such  instalments  as  the  board  may  direct,  of  the 
residue  remaining  unpaid  on  his  stock.  In  such  case  the  security  may  be 
given  by  bond,  with  one  or  more  sureties,  or  by  pledge  of  other  stocks  or 
securities,  or  by  deed  of  trust  or  mortgage  on  real  estate,  or  in  any  other 
manner  satisfactory  to  the  board  and  not  prohibited  by  such  by-law. 
[Code  58:81.] 

§  45.  Insufficient  or  doubtfUl  security.—  When  security  is  taken 
from  stockholders  for  the  unpaid  residue  of  the  stock,  according  to  the 
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preceding  section,  the  board  of  directors  shall,  from  time  to  time,  examine 
the  said  securities  to  ascertain  the  sufficiency  thereof.  And  if,  in  any  case, 
they  deem  the  security  insufficient  or  doubtful,  they  shall  require  other 
security  in  lieu  thereof;  and  so,  from  time  to  time  thereafter,  whenever 
they  find  the  security  insufficient  or  doubtful.    [Code  53:  82.] 

§46.  Failure  to  give  satisfactory  security.— If  any  stockholder 
being  thereto  required,  according  to  either  of  the  two  preceding  sections, 
fail  to  give  security  satisfactory  to  the  board  of  directors  for  the  unpaid 
residue  of  his  stock,  the  corporation  may  recover  from  him,  by  motion  on 
ten  days*  notice,  or  by  action  before  any  justice  or  court  having  jurisdic- 
tion, the  whole  unpaid  residue  of  the  stock,  with  interest  thereon  at  the 
rate  of  ten  per  cent  per  annum  from  the  time  of  such  failure  until  pay- 
ment; or  the  board  of  directors,  at  their  option  (having  first  given  not 
less  than  two  weeks*  notice  to  the  stockholder  of  their  intention  so  to  do), 
may  declare  the  stock  in  regard  to  which  such  failure  occurred  to  be  for- 
feited to  the  corporation.    [Code  58: 88.] 

§  47.  Failure  to  pay  instalments.— If  any  stockholder,  having  given 
security  as  aforesaid,  fail  to  pay  the  unpaid  residue  of  his  stock  or  any  in- 
stalment thereof,  when  thereto  required  by  the  board  of  directors,  the 
corporation  may  recover  the  amount  in  arrear,  with  interest  thereon  at 
the  rate  of  ten  per  cent  per  annum  from  the  time  of  such  failure  until 
payment,  from  the  person  liable  on  such  security,  or  any  one  or  more  of 
them,  by  motion  or  action  as  aforesaid;  or  by  the  sale  or  collection  of  the 
stocks  or  securities  pledged,  or  enforcement  of  the  deed  of  trust  or  mort- 
gage, or  other  securities,  given  as  aforesaid;  or  in  the  manner  specified  in 
the  twenty-ninth  and  thirtieth  sections  of  this  chapter.  And  if  it  proceed 
in  any  of  the  modes  above  mentioned,  it  shall  not  be  thereby  precluded 
from  resorting  to  the  others  for  the  recovery  of  so  much  as  may  remain 
unpaid.    [Code  53:84.] 

§  48.  When  certificates  of  stock  to  be  issued.— The  board  of  direct- 
ors, may  cause  to  be  issued,  if  demanded,  to  any  person  appearing  on  the 
books  of  the  corporation  to  be  the  owner  of  any  shares  of  its  stock,  a  cer- 
tificate therefor  under  the  corporate  seal,  to  be  signed  by  the  president 
and  such  other  officer,  if  any,  as  the  board  may  direct;  which  certificate 
shall  show  the  amount  paid  on  each  share.     [Code  53: 35.] 

§  49.  Certificate  to  be  surrendered  on  transfer  to  purchaser.—  A 
stockholder  to  whom  such  certificate  has  been  issued  shall  not  be  allowed 
to  transfer  the  shares  therein  mentioned,  or  any  part  thereof,  without  de- 
livering up  the  said  certificate  to  the  corporation  to  be  canceled,  unless  the 
same  be  lost  or  destroyed,  or  sufficient  cause  be  shown,  to  the  satisfaction 
of  the  board  of  directors,  why  it  cannot  be  produced.    [Code  53: 86.] 

§  50.  Sale,  etc.,  of  stock  with  delivery  of  certificate.— If  any  per- 
son, for  valuable  consideration,  sell,  pledge  or  otherwise  dispose  of  any 
shares  belonging  to  him  to  another,  and  deliver  to  Him  the  certificate  for 
such  shares,  with  the  power  of  attorney  authorizing  the  transfer  of  the 
same  on  the  books  of  the  corporation,  the  title  of  the  former  shall  vest  in 
the  latter  so  far  as  may  be  necessary  to  effect  the  sale,  pledge  or  other  dis- 
posal of  the  said  shares,  not  only  as  between  the  parties  themselves^  but 
also  as  against  the  creditors  of,  and  subsequent  purchaser  from,  the  former. 
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^ut  subject  nevertheless  to  the  provisions  contained  in  the  nineteenth  sec- 
tion of  this  chapter.    [Code  53: 87.] 

§  51.  Lost  certificate. —  When  a  person  to  whom  a  certificate  has  been 
issued  alleges  it  to  have  been  lost,  he  shall  file  in  the  office  of  the  corpora- 
tion, first,  an  affidavit  setting  forth  the  time,  place  and  circumstances  of 
the  loss,  to  the  best  of  his  knowledge  and  belief;  second,  proof  of  his  hav- 
ing advertised  the  same  in  a  newspaper  of  general  circulation,  published 
near  the  principal  office  of  the  corporation,  once  a  week  for  four  weeks; 
and  third,  a  bond  to  the  corporation,  with  one  or  more  sufficient  sureties, 
conditioned  to  indemnify  the  corporation  and  all  persons  against  any  loss 
in  consequence  of  a  new  certificate  being  issued  in  lieu  of  the  former. 
And  thereupon  the  board  of  directors  shall  cause  to  be  issued  to  him  a  new 
certificate,  or  duplicate  of  the  certificate  alleged  to  be  lost    [Ck>de  58: 88.] 

§  62.  Divideiids  on  stock.—  The  board  may,  from  time  to  time,  de- 
clare  dividends  of  so  much  of  the  net  profits  as  they  deem  it  prudent  to 
divide.  If  any  stockholder  be  indebted  to  the  corporation,  his  dividend,  or 
60  much  thereof  as  may  be  necessary,  may  be  applied  to  the  payment  of  the 
debt,  if  the  same  be  then  due  and  payable.    [Code  58: 89.] 

§  53.  Dividends  declared  out  of  the  capital.— If  the  board  declare 
a  dividend  by  which  the  capital  of  the  corporation  shall  be  diminished,  all 
the  members  present  who  do  not  dissent  therefrom  and  cause  said  dissent 
to  be  entered  on  the  record  of  their  proceedings,  shall  be  jointly  and  sev- 
erally liable  to  the  creditors  of  the  corporation  for  the  amount  the  capital 
may  have  been  so  diminished;  and  may  be  decreed  against  therefor  on  a 
bill  in  equity  filed  by  any  creditor;  and  moreover,  every  stockholder  who 
has  received  any  such  dividend  shall  be  liable  to  the  creditors  for  the 
amount  of  capital  so  received  by  him.    [Code  53: 40.] 

§54.  Meetings  of  stockholders.— An  annual  meeting  of  the  stock- 
holders of  every  corporation,  subject  to  this  chapter,  shall  be  held  at  such 
time  as  may  be  prescribed  by  the  by-laws,  or,  if  there  be  no  such  by-law, 
then  on  the  fourth  Tuesday  of  January.  A  general  meeting  of  the  stock- 
holders may  be  called  at  any  time  by  the  board  of  directors,  or  by  any 
number  of  stockholders  holding  together  at  least  one-tenth  of  the  capital. 
Notice  of  the  annual  or  any  other  general  meeting  shall  be  given  in  such 
manner  as  the  by-laws  may  direct,  or,  if  there  be  no  such  by-law,  by  adver- 
tising the  same  once  a  week  for  two  weeks  at  least  in  some  newspaper  of 
general  circulation  published  near  the  principal  office  or  place  of  business 
of  the  company.    [Code  58: 41.] 

§  65.  Quorum. —  The  number  of  stockholders  or  amount  of  stock  nec- 
essary to  constitute  a  quorum  at  meetings  of  stockholders,  and  the  mode  of 
transacting  business  at  such  meetings,,  may  be  prescribed  by  the  by-law& 
If  there  be  no  such  by-law,  the  majority  of  the  stock  must  be  present,  in 
person  or  by  proxy,  to  constitute  a  meeting.  But  if  a  sufficient  number 
do  not  attend  at  the  time  and  place  appointed,  those  who  do  attend  may 
adjourn  from  time  to  time  until  a  meeting  is  regularly  constituted.  Every 
meeting  of  stockholders  may  adjourn  from  time  to  time  till  the  business 
is  completed.    [Code  58: 42.] 

§  56.  List  of  stockholders  to  be  hung  up  in  principal  offioe.— A 
list  of  stockholders,  showing  the  number  of  shares  and  votes  to  which  each 
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is  entitled,  shall,  for  one  month  before  every  annual  meeting,  be  hung  up- 
in  the  most  public  room  at  the  principal  office  or  place  of  business  of  the 
corporation;  but  the  failure  to  do  so  shall  not  affect  the  validity  of  the 
proceedings  of  such  meeting.    [Code  58: 43.] 

.  §  67.  Mode  of  voting  —Cumulative  voting.— In  all  elections  for 
directors  or  managers  of  incorporated  companies,  whether  in  other  respects, 
governed  by  this  chapter  or  not,  every  stockholder  shall  have  the  right  to 
vote  in  person  or  by  proxy  for  the  number  of  shares  of  stock  owned  by  him 
for  as  many  persons  as  there  are  directors  or  managers  to  be  elected,  or  to 
cumulate  said  shares  and  give  one  candidate  as  many  votes  as  the  number 
of  directors  multiplied  by  the  number  of  his  shares  of  stock  shall  equal,  or 
to  distribute  them  on  the  same  principle  among  as  many  candidates  as  he 
shall  think  fit;  and  such  directors  or  managers  shall  not  be  elected  in  any 
other  manner.  And  on  any  other  question  to  be  determined  at  any  meet- 
ing of  stockholders,  if  a  vote  by  stock  be  demanded  upon  such  question  by 
any  stockholder,  every  stockholder  may,  in  person  or  by  proxy,  give  the 
following  vote  on  whatever  stock  he  may  hold  in  the  same  right,  that  is  to 
say,  one  vote  for  every  share  of  stock  held  in  such  company.    [Code  53: 44.] 

[The  legislature  shall  provide  by  law  that  in  all  elections  for  directors  or  managers  of  in- 
corporated companies  eveiy  stockholder  shall  have  the  light  to  vote,  in  person  or  by  proxy, 
for  the  number  of  shares  of  stock  owned  by  him.  for  as  many  persons  as  there  are  directors 
or  managers  to  be  elected,  or  to  cumulate  said  shares  and  give  one  candidate  as  many  vote$» 
as  the  number  of  directors  multiplied  by  the  number  of  his  shares  of  stock  shall  equal,  or 
to  distribute  them  on  the  same  principle  among  as  many  candidates  as  he  shall  think  fit; 
and  such  directors  or  managers  shall  not  be  elected  in  any  other  manner.    Const.  11: 4.] 

§  68.  No  of9.oer  or  director  can  vote  as  proxy.—  No  officer  or 
director  of  a  corporation  shall  vote  as  the  proxy  of  a  stockholder  thereof. 
[Code  53: 45.] 

§  59.  Annual  report  of  directors.— The  board  of  directors  shall  make 
a  report  to  the  stockholders,  at  the  annual  meeting,  of  the  condition  of  the 
corporation.  The  report  shall  show  the  property  and  funds  belonging  ta 
the  corporation  and  the  estimated  value  thereof;  the  debts  due  to  it,  dis- 
tinguishing  such  as  are  deemed  to  be  good  from  those  considered  doubtful 
or  hopeless;  the  debts  and  liabilities  of  the  corporation;  the  amount  of 
the  capital  paid  in ;  and  the  estimated  surplus  or  deficiency,  as  the  case 
may  be.  It  shall  also  state  the  amount  of  dividends  declared  and  losses 
incurred,  or  the  profits  accruing,  during  the  preceding  year.  The  board 
shall  furnish  to  each  stockholder  requiring  it  a  true  copy  of  such  report^ 
together  with  a  list  of  the  stockholders  and  their  places  of  residence. 
[Code  53: 46.] 

§  60.  Books,  papers,  etc. — The  property  and  funds,  books,  correspond- 
ence and  papers  of  the  corporation,  in  the  possession  or  control  of  any 
officer  or  agent  thereof,  shall,  at  all  times,  be  subject  to  the  inspection  of 
the  board,  or  a  committee  thereof  appointed  for  the  purpose,  or  of  any 
committee  appointed  for  the  purpose  by  a  general  meeting  of  the  stock- 
holders. The  minutes  of  the  resolution  and  proceedings  of  the  board  shall^ 
for  thirty  days  before  the  annual  meeting  of  the  stockholders,  be  open  to 
the  inspection  of  any  stockholder.  They  shall  be  produced  when  required 
by  the  stockholders  at  any  general  meeting.    [Code  53: 47.] 
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§61.  Meetings  of  stockholders.— The  annual  meeting  and  other 
meetings  of  the  stockholders,  within  this  state,  shall  be  held  at  such  places 
as  may  be  prescribed  by  the  by-laws,  or,  if  tliere  be  no  such  by-laws,  then 
at  the  principal  office  or  place  of  business  of  the  corporation.  Notice  of 
the  place  of  meeting  shall  be  given  in  the  manner  prescribed  by  the  forty- 
first  section  of  this  chapter.    [Code  53: 48.] 

8  62.  Board  of  directors. —  For  every  corporation  subject  to  this  chap- 
ter there  shall  be  a  board  of  directors,  who  shall  have  power  to  do,  or  cause 
to  be  done,  all  things  that  are  proper  to  be  done  by  the  corporation.  The 
stockholders  may,  in  general  meeting,  by  a  by-law,  prescribe  the  number 
of  which  the  board  shall  consist;  but  unless  a  different  number  be  so  pre- 
scribed, there  shall  be  five  directors,  Tliey  may  also,  by  a  by-law,  prescribe 
the  qualifications  of  directors;  but  if  it  be  not  otherwise  provided,  every 
director  must  be  a  resident  of  this  state  and  a  stockholder.  The  directors 
shall  be  elected  at  the  annual  meeting  of  the  stockholders,  or  as  soon  there- 
after as  practicable,  and  shall  hold  their  offices  until  their  successors  are 
elected  and  qualified.  The  stockholders  in  general  meeting  may  remove 
any  director  and  fill  the  vacancy;  but  any  vacancy  not  caused  by  such 
removal  may  be  filled  by  the  board.  A  majority  of  the  board  shall  consti- 
tute a  quorum,  unless  it  be  otherwise  provided  in  the  by-laws;  and  if  the 
number  of  the  board  be  reduced  at  any  time  so  as  to  interrupt  the  proper 
and  efficient  management  of  the  business  of  the  corporation,  a  general 
meeting  of  the  stockholders  may  be  called  to  elect  new  directors  or  to  take 
such  order  in  the  premises  as  they  may  deem  proper.    [Code  58: 49.] 

§  68.  President.—  As  soon  as  may  be,  after  the  election,  the  board  of 
directors  shall  choose  one  of  their  own  body  president  of  the  corporation, 
who  shall  act  as  such  till  his  successor  is  qualified,  without  ceasing,  how- 
ever, to  be  a  member  of  the  board.  During  the  absence  of  the  president 
the  board  may  appoint  a  president  pro  tempore,  who,  for  the  time,  shall 
discharge  the  official  duties  of  the  president.    [Code  53: 50.] 

§  64.  Meetings  of  board  of  directors.—  The  board  shall  hold  meet- 
ings at  such  time  as  they  see  fit,  or  the  president  shall  require.  They  may, 
by  resolution,  prescribe  when  and  where  their  regular  meetings  shall  be 
held,  how  special  meetings  shall  be  called,  and  what  notice  of  their  meet- 
ings shall  be  given.    [Code  53:  51.] 

§65.  Record  of  proceedings  of  board.— They  shall  keep  a  record 
of  their  proceedings,  which  shall  be  verified  by  the  signature  of  the  presi- 
dent or  president  pro  tempore.  No  member  of  the  board  shall  vote  on  a 
question  in  which  he  is  interested  otherwise  than  as  a  stockholder,  except 
the  election  of  a  president-,  or  be  present  at  the  board  while  the  same  is 
being  considered;  but  if  his  retiring  from  the  board  in  such  case  reduce 
the  number  present  below  a  quorum,  the  question  may  nevertheless  be 
decided  by  those  who  remain.  On  any  question  the  names  of  those  vot- 
ing each  way  shall  be  entered  on  the  record  of  their  proceedings,  if  any 
member  at  the  time  require  it    [Code  58: 52.] 

g  66.  Ofllcers  and  agents. —  The  board  of  directors  shall  appoint  such 
officers  and  agents  of  the  corporation  as  they  may  deem  proper,  and  pre- 
scribe their  duties  and  compensation;  but  there  shall  be  no  compensatioa 


1402  APPENDIX. 

for  seryicee  rendered  by  the  president  or  any  director,  unless  it  be  allowed 
by  the  stockholders^  The  officers  ^nd  agents  so  appointed  shall  hold  their 
places  during  the  pleasure  of  the  board;  and  if  required  by  the  board,  or 
the  by-laws,  shall  give  bonds,  payable  to  the  corporation,  in  such  penal- 
ties and  with  such  conditions  and  security  as  the  board  may  approve. 
[Code  58:  5a] 

§  67.  Books  of  accoimt. — The  board  of  directors  shall  cause  regular 
and  correct  books  of  account  to  be  kept,  and  to  be  settled  and  balanced 
once  at  least  every  six  month&    [Ck>de  58: 54.] 

§  68.  By-laws  and  regulations.—  The  board  of  directors,  in  the  exer- 
cise of  their  powers,  shall  be  subject  to  such  by-laws  and  regulations,  not 
inconsistent  with  the  laws  of  this  state,  as  the  stockholders  may  pass 
from  time  to  time  in  general  meeting.    [Code  58: 55.] 

§  69.  Voluntary  dissolution. —  The  stockholders  may  at  any  time  in 
general  meeting  resolve  to  disbontinue  the  business  of  the  corporation, 
the  majority  of  the  capital  stock  being  represented  and  voted  in  favor  of 
such  discontinuance;  and  may  divide  the  property  and  assets  that  may 
xemain  after  paying  all  debts  and  liabilities  of  the  corporation.  Publio 
notice  of  such  resolution  shall  be  immediately  given  by  advertisement  in 
some  newspaper  of  general  circulation,  published  near  the  principal  office 
-or  place  of  business  of  the  corporation,  once  a  week  for  six  weeks  at  least, 
before  any  dividend  of  the  capital  shall  be  made;  and  the  said  resolution 
shall  be  forthwith  certified  by  the  president  under  his  hand  and  the  com- 
mon seal  of  the  corporation  to  the  secretary  of  state,  who  shall  preserve 
the  same  in  his  office  and  deliver  a  copy  to  the  clerk  of  the  house  of  dele- 
gates, to  be  printed  and  bound  with  the  acts  of  the  legislature.  As  soon 
as  practicable  after  such  resolution  is  passed,  the  stockholders  shall  cause 
ample  funds  and  assets  to  be  set  apart,  either  in  the  hands  of  the  trustees 
or  otherwise,  to  secure  the  payment  of  all  debts  and  liabilities  of  the  cor- 
poration; and  any  creditor  who  supposes  his  claim  not  to  be  sufficiently 
secured  thereby,  whether  such  claim  be  then  due  or  thereafter  to  become 
due,  may,  on  bill  in  chancery,  if  sufficient  cause  therefor  be  shown,  obtain 
An  injunction  to  prevent  the  distribution  of  the  capital  and  a  decree 
against  any  stockholder  for  the  amount  of  the  capital  received  by  him; 
and  if  necessary  or  proper  in  the  case,  the  court  may  appoint  a  receiver 
to  take  charge  of  and  administer  the  property  and  assets  of  the  corpora* 
tion.    [Code  53: 56.] 

§  70.  Proceedings  in  equity  to  dissolve.— If  not  less  than  one-third 
in  interest  of  the  stockholders  of  a  corporation  desire  to  wind  up  its  af- 
fairs, they  may  apply  by  bill  in  chancery  to  the  circuit  court  of  the 
.  county  in  which  the  principal  office  or  place  of  business  of  such  corpora- 
tion is  situated,  or  if  there  be  no  such  office  or  place  of  business  in  this 
state,  to  the  circuit  court  of  the  county  in  which  the  other  stockholders 
or  any  one  or  more  of  them  reside,  or  are  found,  or  in  which  the  property 
of  such  corporation  or  any  part  of  it  may  be,  setting  forth  in  the  bill  the 
grounds  of  their  application;  and  the  court  may  thereupon  proceed  ac- 
cording to  the  principles  and  usages  of  equity  to  hear  the  matter,  and  if 
sufficient  cause  therefor  be  shown,  to  decree  a  dissolution  of  the  corpora- 
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tion,  and  make  such  orders  and  decrees  and  award  such  injunctions  in 
the  cause  as  justice  and  equity  may  require.    [Code  53: 57. J 

§  71.  Receiver. —  When  a  corporation  expires  or  is  dissolved,  or  before 
its  expiration  or  dissolution,  upon  sufficient  cause  being  shown  therefor, 
such  court  as  is  mentioned  in  the  preceding  section  may,  on  application 
of  a  creditor  or  stockholder,  appoint  one  or  more  persons  to  be  receivers 
to  take  charge  of  and  administer  its  assets;  and,  whether  such  receiver  be 
appointed  or  not,  may  make  such  orders  and  decrees  and  award  such  in- 
junctions in  the  cause  as  justice  and  equity  may  require.  This  section 
shall  apply  to  corporations'  heretofore  or  hereafter  chartered  by  another 
state  which  may  have  done  business  and  acquired  property  or  contracted 
debts  in  this  state,  and  any  of  whose  creditors  or  stockholders,  or  their 
personal  representatives,  reside  herein ;  and  the  circuit  court  of  any  county 
wherein  such  creditor,  Btockholder  or  personal  representative  may  reside, 
or  where  such  assets  or  property  or  part  thereof  may  be,  or  where  the  per- 
son owing  such  debts  or  having  such  property  in  possession  may  reside, 
shall  afford  such  relief  as  is  prescribed  in  this  and  the  next  section.  [Code 
«8:5a] 

§  72.  Effect  of  dissolution  or  expiration.—  When  a  corporation  shall 
expire  or  be  dissolved,  its  property  and  assets  shall,  under  the  order  and 
direction  of  the  board  of  directors  then  in  office,  or  the  receiver  or  receiv- 
ers appointed  for  the  purpose  by  such  circuit  court  as  is  mentioned  in  the 
fifty-seventh  section  of  this  chapter,  be  subject  to  the  payment  of  the  lia- 
bilities of  the  corporation  and  the  expenses  of  winding  up  its  affairs,  and 
the  surplus,  if  any  then  remaining,  to  distribution  among  the  stockholders 
according  to  their  respective  interesta  And  suits  may  be  brought,  con- 
tinued or  defended,  the  property,  real  or  personal,  of  the  corporation  be 
conveyed  or  transferred  under  the  common  seal  or  otherwise,  and  all  law- 
ful acts  be  done  in  the  corporate  name,  in  like  manner  and  with  like  effect 
as  before  such  dissolution  or  expiration;  but  so  far  only  as  shall  be  neces- 
sary or  proper  for  collecting  the  debts  and  claims  due  to  the  corporation, 
converting  its  property  and  assets  into  money,  prosecuting  and  protecting 
its  rights,  enforcing  its  liabilities  and  paying  over  and  distributing  its  prop- 
erty and  assets,  or  the  proceeds  thereof,  to  those  entitled  thereta  [Code 
53: 59.] 

When  any  corporation  shall  expire  or  be  dissolved,  or  its  corporate 
rights  and  privileges  shall  have  ceased,  it  may  wind  up  its  affairs  in  the 
manner  prescribed  by  section.  50  of  chapter  58  of  this  code.    [Code  52: 17.] 

§  78.  Examination  or  report  required  by  legislature.—  Every  cor- 
poration subject  to  this  chapter  shall  exhibit  its  books,  papers  and  prop- 
erty to  such  agents  or  committees  as  the  legislature  may  from  time  to 
time  appoint  to  examine  the  same;  and,  when  required  by  the  legislature, 
ohall  report  thereto  a  full,  fair  and  detailed  exhibit  of  its  property,  liabili- 
ties and  condition,  verified  by  the  oath  of  the  president  and  of  the  secre- 
tary or  principal  bookkeeper.    [Code  58: 60.] 

§  74.  Service  of  process  or  notice.-—  Process  on  or  notice  to  a  corpo- 
ration may  be  served  as  is  provided  in  section  7  of  chapter  124  of  this 
code.    [Code  58: 61. J 
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Incorporation  op  Joint-stock  Cohpanie& 

Joint-stock  companies,  incorporated  under  this  chapter,  shall  be  subject 
to  the  provisions  of  the  fifty-second  and  fifty-third  chapters  of  the  code, 
so  far  as  the  same  are  applicable.    [Code  54: 1.] 

§  76.  Purposes  for  which  companies  may  be  formed.— Such  com- 
panies may  be  incorporated  for  the  following  purposes: 

I.  For  manufacturing,  mining  or  insuring. 

(life  insurance  companies  may  continue  perpetually;  mining  and  manufacturing  com- 
panies limited  to  fifty  years.] 

IL  For  constructing  and  maintaining  lines  of  magnetic  telegraph,  tele- 
phone, lines  of  piping  or  tubing  for  the  transportation  of  oils  or  other 
fluids;  and  carrying  on  the  business  properly  pertaining  to  such  works 
and  improvements. 

[Limited  to  fifty  years^  duration.] 

III.  For  establishing  hotel  and  springs  companies,  gas  works,  water* 
works,  cemeteries,  or  building  and  loan  associations,  and  transacting  the 
business  properly  pertaining  thereto. 

[Limited  to  fifty  years'  duration.] 

IV.  For  universities,  colleges,  academies,  seminaries,  schools,  or  insti- 
tutes, for  the  purpose  of  teaching  any  branch  or  branches  of  useful  infor- 
mation or  learning,  or  promoting  religion,  morality,  military  science  or 
discipline;  or  the  diffusion  of  knowledge,  including  library  companies  and 
literary  and  scientific  associationa 

[May  continue  perpetually.] 

V.  For  agricultural  and  industrial  societiea 
[May  continue  perpetually.] 

VL  For  benevolent  associations,  societies  and  orders,  including  orphan, 
blind  and  lunatic  asylums  and  hospitals,  lodges  of  free  and  accepted 
masons,  independent  order  of  odd  fellows,  improved  order  of  red  men,  sons 
of  temperance,  good  templars,  and  knights  of  pythias,  and  all  other  asso- 
ciations, societies  and  orders  of  like  character. 

[May  continue  perpetually.] 

VIL  For  gymnastic  purposes. 

[May  continue  perpetually.] 

VIII.  For  railroad  and  other  works  of  internal  improvementa. 
[May  continue  perpetually.] 

IX.  For  banks  of  issue  and  circulation,  and  of  discount  and  deposit,  and 
for  savings  institutiona 

[May  continue  perpetually.] 

X.  And  for  any  other  purpose  or  business  useful  to  the  public  for  which 
a  firm  or  copartnership  may  be  lawfully  formed  in  this  state.    [Code  54: 2.] 

[limited  to  fifty  years'  duration.] 

§  76.  Formation  for  certain  piiri>08es  prohibited.-^  But  this  chap- 
ter shall  not  be  construed  to  authorize  the  incorporation  of  any  church  or 
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religious  denomination,  or  of  any  company  the  object  or  one  of  the  objects 
of  which  is  to  purchase  lands  and  resell  the  same  for  profit    [Code  54: 3.] 

[No  charter  of  incorporation  shall  be  granted  to  any  church  or  religious  denomination. 
Provisions  may  be  made  by  general  laws  for  securing  the  title  to  church  property,  and  for 
the  sale  and  transfer  thereof,  so  that  it  shall  be  held,  used  or  transferred  for  the  puri)06e  of 
such  church  or  religious  denomination.    Oonst.  6:47.] 

§  77.  Capital  stock.— The  capital  stock  shall  be  divided  into  shares,  as 
prescribed  by  the  fifteenth  section  of  chapter  53  of  the  code.    [Code  54: 4.] 

g  78.  Limitation  of  capital  stock.—  The  capital  of  a  corporation 
formed  under  this  chapter,  except  for  railroad  or  canal  purposes,  shall  not 
exceed  $"5,000,000.    [Code  54:  5.] 

§  79.  Mode  of  incorporation. —  Any  number  of  persons,  not  less  than 
five,  desiring  to  become  a  corporation  for  any  puvpose  or  business  desig- 
nated in  the  second  section,  except  for  railroad  purposes,  shall  sign  an 
agreement  to  the  following  effect:  "The  undersigned  agree  to  become  a 
corporation  by  the  name  of  [here  insert  the  name  by  which  it  is  intended 
the  corporation  shall  be  known]  for  the  purpose  of  [here  describe  fully  and 
particularly  the  purpose  for  which  the  corporation  is  to  be  formed,  and  the 
kind  of  business  intended  to  be  carried  on  by  it],  which  corporation  shall 

keep  its  principal  office  or  place  of  business  at ,  in  the  county  of , 

and  is  to  expire  on  the day  of ,     And  for  the  purpose  of  forming 

said  corporation,  we  have  subscribed  the  sum  of dollars  to  the  capital 

thereof,  and  have  paid  in  on  said  subscriptions  the  sum  of dollars;  and 

desire  the  privilege  of  increasing  the  said  capital  by  the  sale  of  additional 

shares,  from  time  to  time;  to dollars  in  all.    The  capital  so  subscribed 

is  divided  into  shares  of dollars  each,  which  are  held  by  the  under- 
signed respectively  as  follows,  that  is  to  say:  By  [here  insert  the  name  of 
each  incorporator,  with  his  residence  and  the  number  of  shares  held  by 
him].    And  the  capital  to  be  hereafter  sold  is  to  be  divided  into  shares  of 

the  like  amount    Given  under  our  hands  this day  of ,^*    [Code 

54:6.] 

§  80.  Ten  per  cent,  of  stock  must  be  paid  in.—  No  person  shall  be 
included  as  a  corporator  in  any  such  agreement,  by  reason  of  any  stock 
subscribed  for  by  him,  unless  he  has  in  good  faith  paid  to  the  person  who 
may  have  been  appointed  or  agreed  upon  to  receive  the  same  for  the  in- 
tended corporation,  at  least  ten  per  cent  of  the  par  value  of  the  said  stock. 
[Code  54:7.] 

g81.  How  agreement  must  be  acknowledged.— The  agreement 
shall  be  acknowledged  by  the  several  corporators  before  a  justice,  notary 
or  judge;  and  such  acknowledgments  shall  be  certified  by  the  officers  be- 
fore whom  they  are  made.  The  affidavits  of  at  least  two  of  the  corporators 
named  in  the  agreement  shall  be  annexed  thereto,  to  the  effect  that  the 
amount  therein  stated  to  have  been  paid  on  the  capital  has  been  in  good 
faith  paid  in  for  the  purposes  and  businesses  of  the  intended  corporation, 
without  any  intention  or  understanding  that  the  same  shall  be  withdrawn 
therefrom  before  the  expiration  or  dissolution  of  the  corporation.  [Code 
64:a] 

§  82.  Certificate  of  secretary  of  state.- The  agreement  with  the  ac> 
knowledgments  and  affidavits  aforesaid,  shall  be  delivered  to  the  secretary 
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of  state,  who  shall  thereupon  issue  to  the  said  corporators  his  certificate, 

under  the  great  seal  of  the  state,  to  the  following  effect:  "I,  A B ^ 

secretary  of  the  state  of  West  Virginia,  hereby  certify  that  an  agreement 
duly  acknowledged  and  accompanied  by  the  proper  affidavits  has  been 
this  day  delivered  to  me,  which  agreement  is  in  the  words  (^nd  figures  fol- 
lowing: [here  insert].  Wherefore,  the  corporators  named  in  the  said  agree- 
ment, and  who  have  signed  the  same,  and  their  successors  and  assigns,  are 
hereby  declared  to  be  from  this  date,  until  the day  of ,  a  corpora- 
tion by  the  name  and  for  the  purposes  set  forth  in  the  said  agreement. 

Given  under  my  hand  and  the  great  seal  of  the  said  state,  at ,  this  — ^ 

day  of ."    [Code  54: 9.] 

§  83.  Effbct  of  certificate  of  incorporation.— When  a  certificate  of 
incorporation  shall  be  issued  by  tlie  secretary  of  state  pursuant  to  thie 
chapter,  the  corporators  named  in  the  agreement  recited  therein,  and  who 
have  signed  the  same,  and  their  successors  and  assigns,  shall,  from  the  date 
of  the  said  certificate  until  the  time  designated  in  the  said  agreement  for 
the  expiration  thereof,  unless  sooner  dissolved  according  to  law,  be  a  cor* 
poration  by  the  name  and  for  the  purposes  and  business  therein  specified. 
And  the  said  certificate  of  incorporation  shall  be  received  as  evidence  of 
the  existence  of  the  corporation  as  aforesaid.    [Code  54: 10.] 

§  84.  Manner  of  adopting  new  agreement.— Any  corporation  or- 
ganized for  any  one  or  more  of  the  purposes  mentioned  in  the  first  and 
tenth  subdivisions  of  the  second  section  of  this  chapter  may,  by  resolu- 
tion, concurred  in  by  a  majority  of  all  the  stockholders,  representing  a 
majority  of  the  capital  stock,  and  entered  upon  its  records,  at  a  meeting 
especially  called  for  the  purpose,  of  which  all  the  stockholders  shall  have 
had  notice,  agree  to  and  adopt  a  new  agreement,  so  as  to  enlarge  or  dimin- 
ish the  objects  and  purposes,  within  the  limits  of  said  two  subdivisions  of 
section  2,  for  which  such  corporation  may  have  been  organized;  or  so  as 
to  increase  or  diminish  the  number  of  its  shares  of  capital  stock  by  con- 
solidating or  subdividing  the  same,  but  so  that  in  no  case  shall  any  frac- 
tional share  or  shares  of  unequal  value  be  created.  A  copy  of  such  reso- 
lution, containing  such  new  agreement,  when  acknowledged  by  such 
majority  of  the  stockholders  in  manner  prescribed  by  the  eighth  section  of 
this  chapter,  shall  be  delivered  to  the  secretary  of  state,  who  shall  there- 
upon issue  his  certificate  in  the  form  prescribed  in  the  ninth  section  of 
this  chapter,  so  far  as  the  said  form  may  be  found  applicable;  and  from 
thence  such  corporation  shall  be  subject  to  such  new  agreement  and  cer- 
tificate. And  all  the  provisions  of  this  chapter  shall  apply  to  such  new 
certificates  and  to  the  corporations  receiving  the  same  in  like  manner  as 
to  original  agreements  and  certificates  of  incorporation,  except  as  herein 
otherwise  provided.     [Code  54: 10.] 

§85.  Duration  of  corporation.— No  corporation  formed  under  this 
chapter,  except  life  insurance  companies  and  such  as  are  formed  exclu- 
sively for  the  purposes  mentioned  in  the  fourth,  fifth,  sixth,  seventh,  eighth 
and  ninth  clauses  of  the  second  section,  shall  continue  for  more  than  fifty 
years  from  the  date  of  its  certificate  of  incorporation.  Any  corporation 
heretofore  formed  under  the  general  laws  of  this  state  and  now  in  exist- 
ence may  extend  the  time  of  its  continuance  beyond  that  limited  in  the 
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agreement  for  its  formation,  for  such  additional  time,  not  exceeding  fifty 
years,  as  it  may  desire,  in  the  manner  following:  The  stockholders  of  such 
corporation  may,  at  a  general  or  special  meeting,  adopt  a  resolution  to  ex- 
tend the  time  of  the  continuance  of  such  corporation  for  such  time,  not  ex- 
ceeding fifty  years,  as  may  be  decided  upon  by  said  stockholders,  a  major- 
ity of  the  stock  of  such  company  being  represented  by  the  holders  thereof, 
in  person  or  by  proxy,  and  voting  for  such  resolution;  but  notice  of  the 
intention  to  offer  such  resolution  must  have  been  given  by  advertisement, 
published  once  a  week  for  four  successive  weeks  in  some  newspaper  of  gen- 
eral circulation  printed  in  this  state.  When  such  resolution  shall  have  been 
adopted  by  any  corporation,  the  president  thereof  shall,  under  his  signa- 
ture and  the  common  seal  of  the  company,  certify  the  resolution  to  the 
secretary  of  state,  and  the  secretary,  under  his  hand  and  the  great  seal  of 
this  state,  shall  issue  to  the  company  adopting  such  resolution  a  certificate 
reciting  the  resolution  and  declaring  the  proposed  extension  to  be  author- 
ized by  law,  which  certificate  shall  be  received  in  all  courts  and  places  as 
evidence  of  the  extension  of  the  continuance  of  such  corporation,  and  of 
the  authority  for  the  same.  The  provisions  of  sections  17,  18, 19  and  30  of 
this  chapter  shall  apply  to  such  certificate.    [Code  54:  ll.J 

^  86.  Existing  corporations  may  accept  this  ohapter.— The  stock- 
holders of  any  incorporated  joint-stock  company  now  existing  in  this  state 
(banks  of  circulation  and  companies  incorporated  for  the  construction  of 
works  of  internal  improvement  excepted)  may,  by  resolution  in  general 
meeting,  accept  the  provisions  of  this  and  the  preceding  chapter  of  the 
code.  And  thereupon  a  copy  of  the  resolution  shall  be  filed  with  the  secre- 
tary of  state,  together  with  a  statement  showing  the  name  by  which  the 
corporation  had  theretofore  been  known,  and  the  name,  whether  it  be  the 
same  or  a  different  one,  by  which  it  is  intended  it  should  be  known  there- 
after; the  business  to  be  carried  on;  the  place  where  such  business  is  to 
be  carried  on,  and  where  the  principal  oflSce  is  to  be  kept;  the  time  when 
the  corporation  is  to  expire,  subject  to  the  limitation  contained  in  the 
eleventh  section  of  this  chapter;  the  amount  of  the  whole  capital ;  the 
amount  of  the  capital  paid  in;  the  amount  to  which  it  is  intended  to  re- 
serve the  privilege  of  increasing  the  same,  and  the  par  value  of  each  share; 
which  copy  and  statement  shall  be  certified  by  the  president  under  his 
hand  and  the  common  seal  of  the  corporation.  And  the  secretary  of  state 
shall  thereupon  issue  a  certificate  of  incorporation  under  his  hand  and  the 
great  seal  of  the  state,  reciting  the  said  resolution  and  statement,  and  de- 
claring the  said  corporation  to  be  thereafter,  until  the  time  mentioned  in 
the  said  statement  for  the  expiration  thereof,  a  corporation  by  the  name 
which  it  is  intended  it  should  thereafter  bear,  and  for  the  purpose  and 
business  therein  set  forth,  unless  sooner  dissolved  according  to  law.  Cer- 
tificates of  incorporation  issued  pursuant  to  this  section  shall  be  received 
as  evidence  of  the  existence  of  corporations  as  therein  declared;  and  the 
said  corporations  shall  no  longer  be  under  their  former  charters,  but  shall 
have  all  the  rights,  privileges  and  powers  conferred  by  this  and  the  fifty- 
sec>ond  and  fifty-third  chapters  of  the  code,  and  shall  be  subject  to  the  lia- 
bilities, restrictions  and  regulations  therein  prescribed.    [Code  54: 12.] 

§  87.  May  change  the  par  value  of  stock.-— A  corporation,  at  the 
time  when  it  accepts  the  provisions  of  this  chapter,  may  change  the  par 
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Talue  of  its  shares,  as  the  stockholders  thereof  in  general  meeting,  or  the 
board  of  directors  under  authority  given  them  by  the  stockholders,  may 
determine;  in  which  case  the  statement  to  be  filed  as  aforesaid  with  the 
secretary  of  state  shall  show  the  proposed  change,  and  the  same  shall  have 
effect  from  the  date  of  the  certificate  of  incorporation.    [Code  5i:  1^] 

§  88.  Tenure  of  directors  and  officers  then  in  office.—  When  a 
certificate  of  incorporation  is  issued  pursuant  to  the  twelfth  section,  the 
board  of  directors  and  officers  then  in  office  may  continue  to  act  in  their 
respective  capacities  until  the  next  annual  meeting  of  the  stockholders, 
and  thereafter  until  their  successors  have  been  chosen  and  qualified,  or 
until  a  general  meeting,  called  pursuant  to  the  forty-first  section  of  chap- 
ter 53  of  the  code,  shall  elect  a  new  board  or  make  such  order  in  the  mat- 
ter as  they  deem  right    [Code  54: 14] 

§89.  First  meeting  of  stockholders.— When  a  certificate  of  incor- 
poration is  issued  under  the  ninth  section,  the  corporators  named  in  the 
agreement  recited  therein,  or  a  majority  of  them,  shall  appoint  the  time 
and  place  for  holding  a  general  meeting  of  the  stockholders  to  elect  a 
board  of  directors,  make  by-laws,  and  transact  any  other  business  which 
may  lawfully  be  done  by  the  said  stockholders  in  general  meeting.  The 
time  appointed  for  the  meeting  shall  not  be  less  than  twenty-one  nor  more 
than  ninety  days  from  the  date  of  the  certificate,  and  at  least  two  weeks* 
notice  of  such  meeting  shall  be  given  by  advertisement  in  the  manner  pre- 
scribed in  the  forty-first  section  of  chapter  58  of  the  code.    [Code  54: 15.] 

§90.  Sale  of  additional  stock  before  organization.— After  a  cer- 
tificate of  incorporation  has  been  issued  pui-suant  to  the  ninth  section,  and 
before  a  board  of  directors  have  been  elected  or  qualified,  additional  shares 
of  the  capital  stock  may  be  disposed  of,  so  that  the  maximum  capital  be 
not  exceeded,  in  such  manner,  on  such  terms,  at  such  times  and  places, 
and  under  the  superintendence  of  such  persons  as  the  corporators  named 
in  the  agreement  recited  in  such  certificate,  or  those  holding  a  majority 
of  the  shares,  may  appoint,  but  subject  to  the  provisions  of  the  twenty- 
third  and  the  four  following  sections  of  chapter  58  of  the  code.  [Code  54:  16l] 

§  91.  Record  publication  and  official  copies  of  certificates  of  in* 
corporation. —  The  secretary  of  state  shall  carefully  preserve  in  his  office 
the  agreements,  resolutions  and  statements  mentioned  in  the  sixth  and 
twelfth  sections,  and  cause  to  be  accurately  recorded  in  a  well  bound 
book,  to  be  kept  in  his  office,  all  certificates  of  incorporation,  certificates 
of  increase  or  reduction  of  capital  stock,  certificates  of  change  of  princi- 
pal office,  certificates  of  change  of  name,  which  he  shall  issue  under  this 
or  the  preceding  chapter  of  this  code.  If  he  omit  to  record  any  such  cer- 
tificate, or  if  any  error  be  discovered  in  the  record  thereof,  he  shall  forfeit 
for  every  such  neglect  or  default  not  less  than  $10  nor  more  than  $50. 
At  the  end  of  every  regular  session  of  the  legislature  he  shall  deliver  to 
the  clerk  of  the  house  of  delegates  an  accurate  abstract  of  every  certifi- 
cate of  incorporation  not  before  reported,  which  abstract  shall  show  the 
name  of  the  corporation,  the  purpose  for  which  the  corporation  is  formed 
and  the  kind  of  business  carried  on,  its  principal  office  or  place  of  business, 
when  issued  and  when  to  expire,  the  name  and  residence  of  each  corpo- 
rator, the  amount  of  capital  stock  authorised,  the  amount  subscribed  and 
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the  amount  paid  in,  and  the  par  value  of  each  share;  and  it  shall  be  the 
duty  of  the  olerk  to  cause  said  abstracts  to  be  printed  and  bound  with 
the  acts  of  the  session.  If  the  said  secretary  or  olerk  fail  therein,  the 
party  so  in  default  shall  forfeit  not  less  than  |1  nor  more  than  $50.  [Code 
54: 17.] 

§  92.  Certified  oopy  as  evidence.— The  secretary  may  at  any  time 
issue  a  copy  of  such  certificate,  and  such  copy  certified  under  his  hand,  and 
also  the  copy  printed  with  the  acts  of  the  legislature,  shall  as  evidence  be 
equivalent  to  the  original.    [Code  54: 19.] 

§  93.  Certificate  shall  be  recorded  in  county  clerk's  office.— The 
company  shall  cause  the  said  certificate,  within  three  months  after  it  has 
been  issued,  or  a  copy  thereof  certified  as  aforesaid,  to  be  delivered  for 
record  to  the  clerk  of  the  county  court  in  which  the  principal  office  or 
place  of  business  of  such  company  is  kept,  and  the  clerk  of  the  county 
court  shall  record  the  same  in  his  office.  If  such  company  fail  therein  it 
shall  be  fined  not  exceeding  $1,000.    [Code  54:  20.] 

[This  section.  It  is  believed,  refers  onlj  to  corporations  having  their  principal  office  or 
place  of  business  in  this  state,  and  not  to  corporations  having  such  principal  office,  etc.,  out- 
side the  state.] 

§  94.  Increase  or  reduction  of  shares  or  par  value.—  Any  corpora- 
tion formed,  or  which  may  hereafter  be  formed,  or  which  has  accepted  or 
may  accept  the  provisions  of  this  chapter,  may,  by  resolution  at  any  gen- 
eral or  special  meeting  of  the  stockholders  thereof,  make  such  increase  or 
reduction  in  the  number  of  shares  of  the  capital  stock,  or  the  par  value  of 
each  share,  as  may  be  decided  upon  by  said  stockholders,  a  majority  of  the 
stock  of  such  company  being  represented  by  the  holders  thereof,  and  such 
holders  being  present  either  in  person  or  by  proxy,  and  voting  for  such 
increase  or  reduction.  Provided,  that  notice  be  given  by  advertisement, 
published  four  successive  weeks,  in  some  newspaper  of  general  circula- 
tion printed  in  this  state,  of  the  intention  to  offer  such  resolution.  [Code 
54:21.] 

When  such  increase  or  reduction  shall  have  been  made  by  any  such 
company,  the  president  thereof  shall,  under  his  signature  and  the  common 
seal  of  the  company,  certify  the  resolution  to  the  secretary  of  state,  and 
the  secretary  of  state,  under  his  hand  and  the  great  seal  of  the  state,  shall 
issue  to  the  company  so  making  such  increase  or  reduction  a  certificate 
reciting  the  resolution  and  declaring  the  proposed  increase  or  reduction  to 
be  authorized  by  law,  which  certificate  shall  be  received  in  all  courts  and 
places  as  evidence  of  the  change  in  the  number  or  par  value  of  the  shares 
of  the  capital  stock  of  such  company,  and  of  the  authority  to  increase  or 
reduce  the  same.    [Code  54: 22.] 

§  96.  Meetings  and  principal  office. —  The  stockholders  or  directors 
of  any  corporation  formed  under  or  accepting  the  provisions  of  this  chap- 
ter may  hold  meetings  for  the  transaction  of  the  lawful  business  of  the 
corporation,  including  the  first  general  meeting  for  purposes  of  organ- 
ization, out  of  this  state,  and  may  keep  their  principal  office  in  any  state 
or  territory  of  the  United  States,  or  in  the  District  of  Columbia.  But  no 
meeting  shall  be  held  out  of  this  state  without  the  concurrence  of  persons 
holding  a  majority  in  value  of  the  stock  of  the  company,  nor  without 
reasonable  notice.  [Code  54: 23.] 
89 
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§  96.  Power  of  attomoy  to  accept  service  of  process.— Every  such 

corporation  having  its  principal  office  or  place  of  business  in  this  state 
shall,  within  thirty  days  after  organization,  by  power  of  attorney  duly 
executed,  appoint  some  person  residing  in  the  county  in  this  state  whereia 
its  business  is  conducted,  to  accept  service  on  behalf  of  said  corporation^ 
and  upon  whom  service  may  be  had  .of  any  process  or  notice,  and  to  make 
such  return  for  and  on  behalf  of  said  corporation  to  the  assessor  of  the 
county  or  district  wherein  its  business  is  carried  on,  as  is  required  by  the 
forty-first  section  of  the  twenty-ninth  chapter  of  the  code.  Every  such 
corporation  having  its  principal  office  or  place  of  business  outside  thi» 
state  shall,  within  thirty  days  after  organizing,  by  power  of  attorney  duly 
executed  appoint  some  person  residing  in  this  state  to  accept  service  on 
behalf  of  said  corporation,  and  upon  whom  service  may  be  had  of  any  pro- 
cess  or  notice,  and  to  make  return  of  its  property  in  this  state  for  taxation 
as  aforesaid. 

The  said  power  of  attorney  shall  be  recorded  in  the  office  of  the  clerk 
of  the  county  court  of  the  county  in  which  the  attorney  resides,  and  filed 
and  recorded  in  the  office  of  the  secretary  of  state,  and  the  admission  to 
record  of  such  power  of  attorney  shall  be  deemed  evidence  of  compliance 
with  the  requirements  of  this  section. 

Corporations  heretofore  organized  may  comply  with  said  requirements 
at  any  time  within  three  months  after  the  passage  of  this  act.  Any  cor- 
poration failing  to  comply  with  said  requirements  within  six  months  after 
the  passage  of  this  act  shall  forfeit  not  less  than  two  hundred  nor  more 
than  five  hundred  dollars,  and  shall,  moreover,  during  the  continuance  of 
such  failure,  be  deemed  a  non-resident  of  this  state;  and  its  property,  real 
and  personal,  shall  be  liable  to  attachment  in  like  manner  as  the  property 
of  non-resident  defendants;  any  corporation  failing  so  to  comply  within 
twelve  months  after  the  passage  of  this  act  shall,  by  reason  of  such  failure, 
forfeit  its  charter  to  the  state,  and  the  provisions  of  section  8,  chapter  30, 
acts  1885,  relative  to  notice  and  publication,  shall  apply  thereta  [Code 
54:24] 

Foreign  Cobpobation& 

§  97.  Foreign  corporations  doing  business  in  the  state. — Any  cor- 
poration duly  incorporated  by  the  laws  of  any  state  or  territory  of  the 
United  States,  or  of  the  District  of  Columbia,  or  of  any  foreign  country^ 
may,  unless  it  be  otherwise  expressly  provided,  hold  property  and  transact 
business  in  this  state,  iipon  complying  with  the  requirements  of  this  sec- 
tion, and  not  otherwise.  Such  corporation  so  complying  shall  have  the 
same  rights,  powers  and  privileges,  and  be  subject  to  the  same  regulations, 
restrictions  and  liabilities,  that  are  conferred  and  imposed  by  this  and  the 
fifty-second  and  fifty-third  chapters  of  this  code,  and  by  chapter  20  of  the 
acts  of  1885,  on  corporations  chartered  under  the  laws  of  this  state.  Every 
such  corporation  shall  file  with  the  secretary  of  state  a  copy  of  its  articles 
of  association  and  of  the  law  and  authority  under  which  it  is  incorporated. 
The  secretary  of  state  shall  issue  to  every  such  corporation  complying  with 
the  provisions  of  this  section  a  certificate  of  the  fact  of  its  having  done  so, 
which  certificate  shall  be  filed  and  recorded  in  the  office  of  the  clerk  of  the 
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county  court  of  the  county,  or  one  of  the  counties,  in  which  its  business  is 
eonducted.  Such  corporation  shall  also  file,  in  the  said  clerk's  office,  a  copy 
of  its  charter,  to  be  kept  and  preserved  therein. 

Every  railroad  corporation  doing  business  in  this  state  under  the  provis- 
ions of  this  section,  or  under  charters  granted  or  laws  passed  by  the  state 
of  Virginia,  or  this  state,  is  hereby  declared  to  be,  as  to  its  works,  property, 
operations,  transactions  and  business  in  this  state,  a  domestic  corporation, 
and  shall  be  so  held  and  treated  in  all  suits  and  legal  proceedings  which 
may  be  commenced  or  carried  on  by  or  against  any  such  railroad  corpora- 
tion, as  well  as  in  all  other  matters  relating  to  such  corporations.  No 
railroad  corporation  which  has  a  charter  or  any  corporate  authority  from 
any  other  state  shall  do  business  in  this  state  as  the  lessee  of  the  works, 
property  or  franchises  of  any  other  corporation  or  person,  or  otherwise;  or 
bring  or  maintoin  any  action,  suit  or  proceeding  in  this  state,  until  it  shall, 
in  addition  to  what  is  hereinbefore  required,  file  in  the  office  of  the  secre- 
tary of  state  a  writing,  duly  executed  under  its  corporate  seal,  accepting 
the  provisions  of  this  section  and  agreeing  to  be  governed  thereby,  and  its 
failure  so  to  do  may  be  pleaded  in  abatement  of  any  such  action,  suit  or 
proceeding;  but  nothing  herein  contained  shall  be  construed  to  lessen  the 
liability  of  any  corporation  which  may  not  have  complied  with  the  require- 
ments of  this  section,  upon  any  contract  or  for  any  wrong. 

Every  such  corporation  which  shall  do  business  in  this  state  without 
having  complied  with  the  provisions  of  this  section  shall  be  guilty  of  a 
misdemeanor,  and  upon  conviction  thereof  shall  be  fined  not  less  than  $500 
nor  more  than  $1,000  for  each  month  its  failure  so  to  comply  shall  continue. 
Prosecutions  under  this  section  shall  be  in  the  county  in  which  the  seat  of 
government  is.  For  every  certificate  issued  under  this  section  the  secre- 
tary of  state  shall  be  paid  by  the  corporation  a  fee  of  $5.    [Ckxie  54: 30.] 

Taxation  of  Corporations* 

§98.  Constitutional  provision.— Taxation  shall  be  equal  and  uni- 
form throughout  the  state,  and  all  property,  both  real  and  personal,  shall 
be  taxed  in  proportion  to  its  value,  to  be  ascertained  as  directed  by  law. 
No  one  speoies  of  property  from  which  a  tax  may  be  collected  shall  be 
taxed  higher  than  any  other  species  of  property  of  equal  value;  but  prop- 
erty used  for  educational,  literary,  scientific  religious  or  charitable  pur- 
poses, all  cemeteries  and  public  property,  may,  by  law,  be  exempted  from 
taxation.  The  legislature  shall  have  power  to  tax,  by  uniform  and  equal 
laws,  all  privileges  and  franchises  of  persons  and  corporations.  [Const. 
10: 1.] 

§  99.  How  property  to  be  assessed.—  He  [the  assessor]  shall  ascer- 
tain from  the  proper  officers  or  agents  of  all  incorporated  companies  in  his 
Tassessment]  district  (except  railroads  and  foreign  insurance,  telegraph  and 
express  companies)  the  actual  value  of  the  capital  employed  or  invested 
by  them  in  their  trade  or  business  (exclusive  of  real  estate  and  property 
exempt  by  law  from  taxation),  and  enter  the  same  in  his  personal  property 
book.  The  real  estate  of  such  companies  shall  be  assessed  and  entered  in 
the  land  book  as  in  other  cases.    The  value  of  the  capital  shall  be  estimated 
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by  taking  the  aggregate  value  of  all  the  personal  property  of  the  company* 
not  exempt  from  taxation,  wherever  situated,  including  their  money,  cred- 
its and  investments,  whether  in  or  out  of  the  state,  and  deducting  from 
the  said  money,  credits  and  investments,  and  not  from  said  aggregate, 
what  they  owe  to  others  as  principal  debtora  If  a  company  have  branches, 
each  branch  shall  be  assessed  separately  in  the  district  where  the  principal 
office  for  transacting  its  financial  concerns  is  located,  or,  if  there  be  no 
such  office,  then  in  the  district  where  its  operations  are  carried  on.  All 
property  of  navigation  companies  and  other  joint-stock  transportation 
companies  (except  railroads),  whether  real  or  personal,  shall  be  taxed  in 
the  county  and  district  wherein  such  property  is  situated,  and  all  locks 
and  dams  of  navigation  companies  shall  be  assessed  and  taxed  as  real  es- 
tate in  the  county  in  which  said  locks  and  dams  are  situated,  and  it  shall 
be  the  duty  of  the  assessor  of  each  district  to  assess  such  property  as  here- 
inbefore directed.  When  the  capital  of  a  company  is  assessed  as  aforesaid, 
the  personal  property  thereof,  which  shall  not  be  held  to  include  the  locks 
or  dams  of  a  navigation  company,  shall  not  be  otherwise  assessed,  nor  shall 
any  individual  shareholder  or  partner  therein  be  required  to  list  or  be 
assessed  with  his  share,  portion  or  interest  in  the  said  capital.  [Code 
29:61] 

§  100.  liioenBe  tax  on  charters.— Upon  every  corporation  which  has 
heretofore  obtained,  or  which  shall  hereafter  obtain,  a  charter  or  certifi- 
cate of  incorporation  from  this  state,  and  whose  principal  place  of  busi- 
ness or  chief  works  are  located  inside  of  this  state,  there  shall  be  an  annual 
license  tax  of  |10,  to  be  paid  on  or  before  the  1st  day  of  May  of  each  year, 
or  at  the  time  of  obtaining  such  charter  or  certificate  of  incorporation,  and 
on  or  before  every  1st  day  of  May  thereafter,  as  the  case  may  be,  to  the 
auditor,  and  by  him  turned  into  the  general  treasury.    [Ck>de  83: 80.] 

Upon  every  corporation  which  has  heretofore  obtained,  or  which  shall 
hereafter  obtain,  a  charter  or  certificate  of  incorporation  from  this  state, 
and  whose  principal  place  of  business  or  chief  works  are  located  outside  of 
this  state,  there  shall  be  an  annual  license  tax  of  $50,  to  be  paid  on  or 
before  the  1st  day  of  May  of  each  year,  or  at  the  time  of  obtaining  such 
charter  or  certificate  of  incorporation,  and  on  or  before  every  1st  day  of 
May  thereafter,  as  the  case  may  be,  to  the  auditor,  and  by  him  turned  over 
into  the  general  treasury  of  the  state.    [Code  32: 87.] 

Any  such  corporation  which  shall  fail  to  pay  the  tax  provided  for  in  the 
last  two  sections  shall,  because  of  such  failure,  forfeit  its  charter  to  the 
state.    [Code  82:88.] 

It  shall  be  the  duty  of  the  auditor,  on  or  before  the  1st  day  of  March  in 
each  year,  to  notify  every  corporation  liable  to  a  tax  hereunder  of  the 
tune  of  payment  of  such  tax.  Such  notice  shall  contain  the  words  of  this 
and  the  three  sections  last  preceding.    [Code  82: 89.] 

It  shall  be  the  duty  of  the  auditor,  within  thirty  days  after  the  1st  day 
of  every  May,  to  publish  in  two  newspapers  of  general  circulation,  one  of 
which  must  be  published  at  the  seat  of  government  and  the  other  in  the 
city  of  Wheeling,  a  list  of  all  such  corporations  as  have  forfeited  their 
charters  under  the  provisions  of  this  chapter  within  the  year  preceding, 
and  any  such  corporation  which  shall  within  sixty  days  after  such  publi- 
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cation  pay  to  the  auditor  the  tax  payable  on  or  before  the  1st  day  of  May 
of  that  year,  and  $5  in  addition  thereto,  shall  thereupon  be  relieved  from 
the  forfeiture  of  its  charter  by  reason  of  such  failure.    [Code  82: 90.] 

Nothing  in  this  chapter  shall  be  construed  as  imposing  a  license  tax 
on  corporations  chartered  strictly  for  educational,  literary,  agricultural, 
scientific,  religious,  cemetery  or  charitable  purposes,  or  upon  charter  in- 
corporating masonic  lodges,  odd  fellows*  lodges  or  other  charitable  Bocietie& 
[Code  32: 91.J 

r 

Suggestions  prom  Secretary  op  Statbl 

g  101.  Concerning  license  tax  on  West  Virginia  corporations.— 
To  answer  the  many  inquiries  which  reach  this  office  concerning  the  rate 
of  license  tax  on  charters  of  corporations  chartered  under  the  laws  of  West 
Virginia,  the  duration  of  the  license  tax  year,  the  manner  and  time  of  pay- 
ment of  such  tax.  and  to  tchom  it  is  payable,  it  has  been  thought  best  to 
issue  this  circular  letter. 

The  amount  of  license  tax,—  It  will  be  seen  that  the  amount  of  license  tax 
depends  upon  the  location  of  the  "principal  place  of  business  or  chief 
worka*'  In  the  form  of  agreement  for  a  charter  there  is  a  blank  in  which 
to  st-ate  where  the  *' principal  office  or  place  of  business  "  is  to  be  located; 
and  this  statement  is  quoted  in  the  charter.  The  practice  of  stating  that 
the  principal  office  orplac^  of  business  is  located  in  West  Virginia,  in  order 
to  get  the  $10  rate  of  license  tax,  when  in  fact  the  business  is  to  be  trans- 
acted, and  the  chief  works  and  property  of  the  corporation  are  located,  out- 
side of  West  Virginia,  the  attorney-general  decides  to  be  a  fraud  upon  the 
state,  and  subjects  the  corporation  or  corporators  making  the  false  state- 
ment to  civil  and  criminal  proceedings.  It  is  held  that  the  statement  of 
the  location  of  the  principal  office  or  place  of  business  in  the  charter 
(which  follows  the  declaration  of  the  agreement  executed  by  the  corpo- 
rators) is  not  conclusive,  but  is  a  question  of  fact,  which  may  bo  estab- 
lished by  proof. 

Taxation  of  corporations, —  The  reason  for  the  lower  rate  of  the  license 
tax  on  ''domestic  *'  corporations  (those  having  their  actual  residence  in  this 
state)  is,  doubtless,  because  the  law-making  power  considered  that  domes- 
tic corporations  would  pay  taxes  to  the  state  on  their  property,  which  is 
presumed  to  be  located  where  the  "principal  place  of  business  or  chief 
works"  are;  while  foreign  corporations,  having  their  "principal  place  of 
business  or  chief  works  **  outside  the  state  and  at  or  near  their  property, 
would  pay  no  taxes  on  their  property  to  this  state. 

It  will  be  seen  that  if  a  corporation  states  that  its  principal  office  is  in 
West  Virginia,  all  its  property  (at  least  all  its  personal  property)  is  subject 
to  assessment  and  taxation  in  West  Virginia,  no  matter  where  located; 
and  its  agent  or  statutory  attorney  is  required  to  give  in  such  property  to 
the  assessor. 

When  license  tax  payable. —  The  secretary  of  state  will  not  issue  charter 
until  the  initial  license  tax  is  paid.  The  license-tax  year  begins  May  1st  of 
each  year,  and  ends  with  the  80th  day  of  April  of  the  following  year.  In 
an  opinion  furnished  to  the  secretary  of  state,  the  attorney-general  says: 

**  First, — The  license  year  contemplated  by  sections  86  and  87  of  chapter 
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82  of  our  code  begins  on  the  1st  day  of  May  of  each  year,  and  expires  on 
the  «SOth  day  of  April  of  the  following  year. 

"  Second,—  This  year  is  taken  as  a  whole,  and  any  corporation  obtaining  a 
charter  during  the  year  is  required  to  pay  the  full  annual  tax  for  the  re- 
maining portion  of  this  license  year.  In  other  words,  if  the  license  is  ob- 
tained on  the  1st  day  of  January,  1898,  the  tax  paid  would  be  for  a  full 
year,  and  yet  the  period  would  expire  on  the  last  day  of  the  April  follow- 
ing. 

**  This  applies  to  licenses  issued  on  and  up  to  the  last  day  of  April;  and 
if  corporations  secure  license  at  any  time  before  the  first  day  of  May  of  any 
year,  they  must  pay  an  annual  license  tax  for  the  full  year,  even  though 
that  year  expires  in  a  few  days.  I  can  find  no  authority  for  the  practice 
followed  by  your  predecessors,  that  is,  to  consider  an  initial  tax  paid  after 
the  first  day  of  March  to  cover  the  license  for  the  current  year  and  also 
for  the  succeeding  one.  My  view  of  the  case  is  that  under  the  statute 
there  are  no  fractional  parts  of  the  year,  but  that  the  payments  must  be 
paid  for  the  entire  year,  and  no  matter  when  the  payment  is  made  the 
license  expires  on  the  80th  day  of  the  April  following." 

To  whom  and  how  license  tax  ia  payable, —  The  license  tax  is  payable  to 
the  auditor,  who  decides  that  it  should  be  paid  by  certificate  of  deposit  in 
a  state  depository.  A  state  depository  is  a  bank  which  has  been  designated 
as  such  depository  by  the  board  of  public  works.  A  deposit  of  funds  is 
made  in  such  depository  and  a  certificate  issued  by  it  to  the  payer,  which 
oertifieate  is  presented  to  the  auditor,  by  the  auditor  indorsed  to  the 
treasurer,  and  the  treasurer  issues  his  receipt  therefor. 

Recognizing  the  inconvenience  to  attorneys  and  others  not  residing  near 
a  state  depository,  I  will,  as  heretofore,  continue  to  receive  the  initial  li- 
cense tax  on  corporations  chartered  by  me;  but  I  receive  it  not  as  secretary 
of  state,  but  as  the  agent  or  attorney  of  the  party  paying.  It  may  be  paid : 
1.  By  sending  me  remittance  payable  to  one  of  the  state  depositories  in 
this  city,  "  for  certificate  of  deposit."  I  will  get  the  certificate,  present  to 
the  auditor,  and  obtain  and  forward  the  state  treasurer's  receipt.  2,  The 
amount  of  the  license  tax  may  be  included  in  the  remittance  to  me,  and  I 
will  pay  the  license  tax,  receipt  for  it,  and  in  due  course  send  the  state 
treasurer's  receipt  alsa 

How  to  remit. —  All  remittances  to  this  office  must  be  made  in  C4&sh,  New 
Tork  draft,  certified  check,  postal  or  express  or  telegraph  money  order. 
No  personal  nor  firm  checks  will  be  accepted. 

WiL  M.  O.  Dawbon, 

Secretary  of  State. 

g  102.  Form  of  agreement  for  incorporation.—  The  undersigned 

agree  to  become  a  corporation  by  the  name  of for  the  purpose  of . 

Which  corporation  shall  keep  its  principal  office  or  place  of  business  at 

in  the  county  of and  state  [or  territory,  etc.]  of ,  and  is  to  expire 

on  the  —  day  of ,  19—.    And  for  the  purpose  of  forming  said  corpora- 
tion, we  have  subscribed  the  sum  of dollars  to  the  capital  thereof,  and 

have  paid  in  on  said  subscription  the  sum  of dollars;  and  desire  the 

privilege  of  increasing  the  said  capital,  by  the  sale  of  additional  shares, 
from  time  to  time,  to dollars  in  alL 
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The  capital  so  subscribed  is  divided  into  shares  of dollars  each 

"which  are  held  by  the  undersigned  respectively,  as  follows,  that  is  to  say: 


Name&i 


RESIDENCB.S 


No«  OF  Shabrs. 


And  the  capital  to  be  hereafter  sold  is  to  be  divided  into  shares  of  the  like 
amount. 

Given  under  our  hands  this day  of ,  19 — , 

CSign  here.) 

State  of ,       j 

County  of ,  to  wit: ) 

I, ,  a in  and  for  the  county  and  state  aforesaid,  hereby  cer- 
tify that ,  whose  names  are  signed  to  the  foregoing  agreement,  bearing 

date  on  the day  of ,  19 — ,  this  day  personally  appeared  before  me 

in  my  said  county,  and  severally  acknowledged  their  signatures  to  the  same. 

And  I  further  certify  that and ,  two  of  the  corpora- 
tors named  in  the  said  agreement,  made  oath  before  me  that  the  amount 
therein  stated  to  have  been  paid  on  the  capital  has  been  in  good  faith  paid 
in  for  the  purpose  and  business  of  the  intended  corporation,  without  any 
intention  or  understanding  that  the  same  shall  be  withdrawn  therefrom 
before  the  expiration  or  dissolution  of  this  corporation. 

Given  under  my  hand  and  seal  this day  of ,  19 — ■. 

Directions  for  Making  and  Executing  AgreementtL 

1.  Insert  the  name  by  which  the  corporation  is  to  be  known. 

2.  Describe  particularly  the  purpose  for  which  the  corporation  is  to  be 
formed,  and  the  kind  of  business  to  be  carried  on  by  it 

3.  The  names  signed  to  the  agreement  must  correspond  in  spelling  and 
initials  with  the  names  of  the  corporators  inserted  in  the  agreement 

4.  The  agreement  must  be  acknowledged  by  each  of  the  corporators  be- 
fore a  justice,  notary  or  judge,  and  such  acknowledgment  certified  by  the 
officer  before  whom  they  were  made,  and  his  seal  afSzed  if  not  in  West 
Virginia. 

6.  Acknowledgments  taken  in  a  foreign  country  must  be  verified  by  seal 
of  consul  or  vice-consul  of  the  United  States,  charge  de  affairs  or  court 
having  a  seal 

6.  Attach  and  cancel  ten  cents  in  internal  revenue  stamps  for  each  ceiv 
tificate  of  notary  or  other  officer  certifying  to  an  acknowledgment 

1  Names  in  this  space  should  be  very  plainly  tcritten  or  printed  by  type- 
writer. 

^  Need  not  give  street  number;  merely  city  or  town  and  state. 

'  Must  be  signed  in  own  handwriting  here.  If  party  cannot  write,  mark 
inust  be  witnessed. 
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§  103.  Por  appointment  of  statutory  attorney,— Know  all  men  by 

these  presents:  That ,  a  corporation  incorporated  and  organized  under 

the  laws  of  the  state  of  West  Virginia  and  in  conformity  therewith,  has 
made,  constituted  and  appointed,  and  by  these  presents  doth  make,  consti- 
tute and  appoint, of ,  in  the  county  of and  state  of  Wesfc 

Virginia,  its  true  and  lawful  attorney,  for  it  and  in  its  name,  place  and 
stead  to  accept  service  on  behalf  of  said  corporation,  and  upon  whom  serv- 
ice may  be  had  of  any  process  or  notice,  and  make  such  return  for  and  on 
behalf  of  such  corporation  of  its  property  for  taxation  to  the  assessor  of 
the  county  or  district  wherein  its  business  is  carried  on,  as  is  required  by 
the  forty-first  section  of  the  twenty-ninth  chapter  of  the  code  of  West  Vir- 
ginia, and  to  list  the  property  of  said  corporation  for  taxation  in  any  other 
manner  required  by  the  laws  of  said  state,  giving  its  said  attorney  full 
power  to  do  everything  whatsoever  requisite  and  necessary  to  be  done  in 
the  premises  as  fully  as  such  corporation  could  do  itself,  and  hereby  ratifj^ 
ing  and  confirming  all  that  its  said  attorney  shall  lawfully  do  or  cause  to 
be  done  by  virtue  hereof. 

In  witness  whereof  the  said hath  signed  these  presents  by  its  presi- 
dent and  oaused  the  corporate  seal  of  said  corporation  to  be  hereunto  af- 
fixed, this day  of , .  . 

(Seal.)  By ,  President 

[Attadi  and  cancel  twenty-five  cent  internal  revenue  stamp.  No  stamp  is  required  on  tbm 
oertlflcatee  below.] 

State  op ,       i 

Coanty  of ,  to  wit:  J 

I, ,  a in  and  for  the  oounty  and  state  aforesaid,  do  oertify 

that personally  appeared  before  me  in  my  said  county,  and,  being 

by  me  duly  sworn,  did  depose  and  say  that  he  is  the  president  of  the  cor- 
poration described  in  writing  above,  bearing  the  date  the day  of ^ 

19 — ,  authorized  by  said  corporation  to  execute  and  acknowledge  deeds 
and  other  writings  of  said  corporation,  and  that  the  seal  affixed  to  said 
writing  is  the  corporate  seal  of  said  corporation,  and  that  said  writing  was 
signed  and  sealed  by  him,  in  behalf  of  said  corporation,  by  its  authority 

duly  given.    And  the  said acknowledged  the  said  writing  to  be 

the  act  and  deed  of  said  corporation. 

Given  under  my  hand  and  official  seal,  this day  of ^  19—. 

(Seal.)  ,  Notary  Publia 

[Oountj  clerk  wfll  please  fill  up  this  certificate  —  don^  attach  or  make  another  of  dif- 
ferent wording.] 

State  op  West  Virginia,  j 

County  of ,  to  wit:      J 

I, f  clerk  of  the  county  court  of  said  oounty,  do  hereby  certify 

that  the  foregoing  power  of  attorney  was  this  day  presented  to  me  in  my 
said  office,  and,  together  with  the  certificate  thereunto  annexed,  was  duly 
admitted  to  record  therein. 

Given  under  my  hand  this day  of ,  19— w 

,  Clerk  of  said  County  Court 

§  104.  Waiver  of  notioe.— The  undersigned,  being  all  the  stockhold- 
ers of company,  a  corporation  created  under  the  laws  of  the  state  of 
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West  Virginia,  by  virtue  of  a  charter  issued  by  the  secretary  of  state  of 
said  state,  baring  date  the day  of ,  19—,  desiring  to  hold  a  meet- 
ing for  the  purpose  of  organizing  said  corporation  immediately,  do  hereby 
waive  the  notice  required  by  law  to  be  given  of  the  first  meeting  of  the 
stockholders  of  said  corporation,  and  also  waive  the  publication  of  said  no- 
tice as  required  by  section  15  of  chapter  54  of  the  code  of  West  Virginia; 
and  we  do  hereby  agree  to  hold  the  first  meeting  of  the  stockholders  of  said 

corporation  at ,  on  the day  of ,  at  —  o'clock  in  the noon, 

for  the  purpose  of  adopting  by-laws  and  the  transaction  of  any  other  busi- 
ness that  may  be  legally  done  at  such  meeting  of  stockholdera 

And  we  do  further  agree  that  any  business  transacted  at  such  meeting 
shall  be  as  valid  and  legal,  and  of  the  same  force  and  effect,  as  though  said 
meeting  was  held  af t«r  notice  given  and  published  as  required  by  said  sec- 
tion and  cliapter  of  said  code. 

Witness  our  signatures  this day  of ,  19—. 

[By  haying  all  the  stockholders  (including  the  iDoorporatora)  sign  this  waiyer,  it  is  belieyed 
that  it  will  not  be  necessary  to  giye  the  notioe  and  wait  the  twenty-one  days  named  in  seo* 
tion  15  of  chapter  64  of  code.] 
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g  1.  Constitutional  provisionB.— No  corporation  shall  hereafter  be 
crested,  amended,  renewed  or  revived  by  special  act,  but  only  by  or  under 
general  law,  nor  shall  any  existing  corporate  charter  be  amended,  renewed 
or  revived  by  special  act,  but  only  by  or  under  general  law;  but  the  fore- 
going provisions  shall  not  apply  to  municipal  corporations,  banks  or  cor- 
porations for  charitable,  penal,  reformatory  or  educational  purposes,  sus- 
tained in  whole  or  in  part  by  the  state.  The  general  assembly  shall,  by 
general  law,  provide  for  the  revocation  or  forfeiture  of  the  charters  of  all 
corporations  for  the  abuse,  misuse  or  nonuser  of  their  corporate  powers, 
privileges  or  franchises.  Any  proceeding  for  such  revocation  or  forfeiture 
shall  be  taken  by  the  attorney-general,  as  may  be  provided  by  law.  No 
general  incorporation  law,  nor  any  special  act  of  incorporation,  shall  be 
enacted  without  the  concurrence  of  two-thirds  of  all  the  members  elected 
to  each  house  of  the  general  assembly. 

§  2.  No  corporation  in  existence  at  the  adoption  of  this  constitution 
shall  have  its  charter  amended  or  renewed  without  first  filing,  under  the 
corporate  seal  of  said  corporation,  and  duly  attested,  in  the  office  of  the 
secretary  of  state,  an  acceptance  of  the  provisions  of  this  constitution. 

§  8.  No  corporation  shall  issue  stock,  except  for  money  paid,  labor  done, 
or  personal  property  or  real  estate,  or  leases  thereof,  actually  acquired  by 
such  corporation;  and  neither  labor  nor  property  shall  be  received  in  pay- 
ment of  stock  at  a  greater  price  than  the  actual  value  at  the  time  the  said 
labor  was  done  or  property  delivered  or  title  acquired. 

g  4.  The  rights,  privileges,  immunities  and  estates  of  religious  societies 
and  corporate  bodies,  except  as  herein  otherwise  provided,  shall  remain  as 
if  the  constitution  of  this  state  had  not  been  altered. 


1420  APPENDIX. 

§  6.  No  foreign  corporation  shall  do  any  business  in  this  state  through 
or  by  branch  offices,  agents  or  representatives  located  in  this  state,  with- 
out having  an  authorized  agent  or  agents  in  the  state  upon  whom  legal 
process  may  be  served. 

§  6.  In  all  elections  for  directors  or  managers  of  stock  corporations  each 
shareholder  shall  be  entitled  to  one  vote  for  each  share  of  stock  he  may 
hold. 

ORQANIZATION  op  CORPORATION& 

§  7.  Purposes  for  which  formed.— Any  number  of  persona,  not  less 
than  three,  may  associate  to  establish  a  corporation  for  the  transaction  of 
any  lawful  business,  or  to  promote  or  conduct  any  legitimate  object  or  pur- 
pose under  the  provisions  of  and  subject  to  the  requirements  of  this  act  as 
hereinafter  provided;  excepting  for  such  purposes  as  are  excluded  from 
the  operation  of  a  general  law  by  section  1  of  article  9  of  the  constitution 
of  this  state,  upon  making  and  filing  s^  certificate  of  incorporation  in  writ- 
ing in  manner  hereinafter  mentioned. 

§  8.  Powers. —  Every  corporation  created  under  the  provisions  of  this 
act  shall  have  power: 

1.  To  have  succession^  by  its  corporate  name,  for  the  time  stated  in  its 
certificate  of  incorporation,  and  when  no  period  is  limited  it  shall  be  per- 
petual 

2.  To  sue  and  be  sued,  complain  and  defend  in  any  court  of  law  or  equity. 
Sb  To  make  and  use  a  common  seal  and  alter  the  same  at  pleasure. 

4.  To  holdt  purchase  and  convey  such  real  and  personal  estate  as  the  pur- 
poses of  the  corporation  shall  require,  not  exceeding  in  value  the  amount 
limited  in  its  charter,  and  all  other  real  estate  which  shall  have  been  bona 
fide  mortgaged  to  the  said  corporation  by  way  of  security,  or  conveyed  to 
it  in  satisfaction  of  debts  previously  conti'acted,  or  purchased  at  sales  upon 
judgments  or  decrees  which  shall  have  been  obtained  for  such  debts,  and  to 
mortgage  any  such  real  or  personal  estate  with  its  franchises;  the  power 
to  hold  real  and  personal  estate,  except  in  the  case  of  religious  corpora- 
tions, shall  include  the  power  to  take  the  same  by  devise  or  bequest 

5.  To  appoint  such  officers  and  agents  as  the  business  of  the  corporation 
shall  require,  and  to  allow  them  suitable  compensation. 

d  To  make  by-laws  not  inconsistent  with  the  constitution  or  laws  of  the 
United  States  or  of  this  state,  fixing  and  altering  the  number  of  its  direct- 
ors for  the  management  of  its  property,  the  regulation  and  government 
of  its  affairs,  and  for  the  certification  and  transfer  of  its  stock,  with  pen- 
alties for  the  breach  thereof  not  exceeding  $20. 

7.  To  wind  up  and  dissolve  itself,  or  to  be  wound  up  and  dissolved  in  the 
manner  hereinafter  mentioned. 

§  9.  Additional  powers. —  In  addition  to  the  powers  enumerated  in  the 
second  section  of  this  act,  every  corporation,  its  officers,  directors  and  stock- 
holders, shall  possess  and  exercise  all  the  powers  and  privileges  contained 
in  this  act,  and  the  powers  expressly  given  in  its  charter  or  in  its  certifi* 
cate  under  which  it  was  incorporated,  so  far  as  the  same  are  necessary  or 
convenient  to  the  attainment  of  the  objects  set  forth  in  such  charter  or 
certificate  of  incorporation;  and  shall  be  governed  by  the  provisions  and 
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be  subject  to  the  restrictions  and  liabilities  in  this  act  contained,  so  far  as 
the  same  are  appropriate  to  and  not  inconsistent  with  such  charter  or  act 
under  which  such  corporation  was  formed;  and  no  corporation  shall  pos- 
sess or  exercise  any  other  corporate  powers,  except  such  incidental  powers 
as  shall  be  necessary  to  the  exercise  of  the  powers  so  given. 

§  10.  Banking  powers  denied. —  No  corporation  created  under  the 
provisions  of  this  act  shall,  by  any  implication  or  construction,  be  deemed 
to  possess  the  power  of  discounting  bills,  notes  or  other  evidences  of  debt, 
of  receiving  deposits  of  money,  of  buying  gold  and  silver  bullion,  or  foreign 
coins,  of  buying  and  selling  bills  of  exchange,  or  of  issuing  bills,  notes  or 
other  evidences  of  debt,  upon  loan  or  for  circulation  as  money. 

§  1 1.  Amendment  or  repeal  of  act. — This  act  may  be  amended  or  re- 
pealed at  the  pleasure  of  the  legislature,  but  such  amendment  or  repeal 
shall  not  take  away  or  impair  any  remedy  against  any  corporation  created 
under  this  act,  or  its  officers  for  any  liability  which  shall  have  been  pre- 
viously incurred;  this  act  and  all  amendments  thereof  shall  be  a  part  of 
the  charter  of  every  such  corporation,  except  so  far  as  the  same  are  inap- 
plicable and  inappropriate  to  the  objects  of  such  corporation. 

§  12.  Business  and  offices  in  other  states.— Any  corporation  cre- 
ated under  this  act  may  conduct  business  in  this  state,  other  states,  the 
District  of  Columbia,  the  territories  and  colonies  of  the  United  States  and 
in  foreign  countries,  and  have  one  or  more  offices  out  of  this  state,  and 
may  hold,  purchase,  mortgage  and  convey  real  and  personal  property  out  of 
this  state:  providecL  snch  powers  are  included  within  the  objects  set  forth 
in  its  certificate  of  incorporation. 

§  13.  Certificate  of  incorporation.— The  certificate  of  incorporation 
shall  set  forth  — 

1.  The  name  of  the  corporation,  which  shall  be  such  as  to  distinguish  it 
from  any  other  corporation  engaged  in  the  same  business,  or  promoting  or 
carrying  on  the  same  objects  or  purposes  in  this  state. 

2,  The  name  of  the  city  or  town,  county  or  place  within  the  county  in 
which  its  principal  office  or  place  of  business  is  to  be  located,  in  this  state. 

8.  The  nature  of  the  business,  or  objects  or  purposes  proposed  to  be  trans- 
acted, promoted  or  carried  on. 

4.  The  amount  of  the  total  authorized  capital  stock  of  the  corporation, 
which  shall  not  be  less  than  $2,000,  the  number  of  shares  in  which  the  same 
is  divided  and  the  par  value  of  each  share;  the  amount  of  capital  stock 
with  which  it  will  commence  business,  which  shall  not  be  less  than  $1,000; 
and  if  there  be  more  than  one  class  of  stock  created  by  the  certificate  of 
incorporation,  a  description  of  the  different  classes  with  the  terms  on  which 
the  respective  classes  of  stock  are  created.  Provided,  hoioever,  that  the 
provisions  of  this  paragraph  shall  not  apply  to  religious  or  literary  corpo- 
rations, unless  it  is  desired  to  have  a  capital  stock;  in  case  any  religious  or 
literary  corporation  desires  to  have  no  capital  stock  it  shall  be  so  stated, 
and  the  conditions  of  membership  shall  be  also  stated. 

5.  The  names  and  places  of  residence  of  each  of  the  original  subscribers 
to  the  capital  stock,  or,  if  there  be  no  stock,  of  the  original  corporator& 

6.  Whether  or  not  the  corporation  is  to  have  perpetual  existence;  if  not» 
the  time  when  its  existence  is  to  commence  and  the  time  when  its  exist- 
ence is  to  cease. 
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7.  By  what  officers  or  persons  the  affairs  of  the  corporation  are  to  be 
conducted  and  the  time  and  place  at  which  they  are  to  be  elected. 

8.  The  value  of  real  and  personal  estate  of  which  the  corporation  may 
become  seized  and  possessed. 

9.  The  highest  amount  of  indebtedness  or  liability  whicb  the  corporation, 
may  at  any  time  incur. 

10.  Whether  the  private  property  of  the  stockholders,  not  subject  by  the 
provisions  of  the  law  under  which  it  is  organized,  shall  be  subject  to  the 
payment  of  corporate  debts,  and,  if  so,  to  what  extent 

The  certificate  of  incorporation  may  also  contain  any  provisions  which 
the  incorporators  may  choose  to  insert  for  the  regulation  of  the  business 
and  for  the  conduct  of  the  aiTairs  of  the  corporation,  and  any  provisions 
creating,  defining,  limiting  and  regulating  the  powers  of  the  corporation, 
the  directors  and  the  stockholders,  or  any  classes  of  the  stockholders;  pro- 
vided,  such  provisions  are  not  contrary  to  the  laws  of  this  state. 

§  14.  Hecord  of  certificate  —  Copy  as  evidence.—  The  certificate 
shall  be  signed  and  sealed  by  the  original  corporators,  or  a  majority  of 
them,  and  shall  be  acknowledged  before  any  officer  authorized  by  the  laws 
of  this  state  to  take  acknowledgments  of  deeds,  to  be  the  act  and  deed  of 
the  signers,  respectively,  and  that  the  facts  therein  stated  are  truly  set 
forth;  said  certificate  shall  be  filed  in  the  office  of  the  secretary  of  state, 
who  shall  furnish  a  certified  copy  of  the  same  under  his  hand  and  seal  of 
office,  and  said  certified  copy  shall  be  recorded  in  the  office  of  the  recorder 
of  deeds  of  the  county  where  the  principal  office  of  said  corporation  is  to 
be  located  in  this  state  in  a  book  to  be  kept  for  that  purpose;  said  certifi- 
cate or  a  copy  thereof  duly  certified  by  the  secretary  of  state,  accompanied 
with  the  certificate  of  the  recorder  of  the  county  wherein  the  same  is  re- 
corded under  his  hand  and  the  seal  of  his  office  stating  that  it  has  been  re- 
corded, the  record  of  the  same  in  the  office  of  the  recorder  aforesaid,  or  a 
copy  of  said  record  duly  certified  by  the  recorder  aforesaid,  shall  be  evi- 
dence in  all  courts  of  law  and  equity  in  this  state. 

§  1 6.  Amendments. —  Amendments  and  alterations  of  the  original  cer- 
tificate may  be  made  by  a  supplemental  certificate,  made,  signed,  acknowl- 
edged, filed  and  recorded  in  the  same  manner  in  every  respect  as  is  provided 
in  reference  to  the  original  certificate. 

§16.  Powers  of  signers  of  certificate.— Until  the  directors  are 
elected,  the  signers  of  the  certificate  of  incorporation  shall  have  the  direc- 
tion of  the  affairs  and  of  the  organization  of  the  corporation,  and  may  take 
such  steps  as  are  proper  to  obtain  the  necessary  subscriptions  to  stock  and 
to  perfect  the  organization  of  the  corporation. 

§  17.  Corporate  existence  begins  on  filing  certificate.— Upon  mak- 
ing the  certificate  of  incorporation  and  causing  the  same  to  be  filed  and  a 
certified  copy  thereof  recorded  as  aforesaid,  and  paying  the  license  tax 
therefor  to  the  secretary  of  state,  the  persons  so  associating,  their  successors 
and  assigns,  shall,  from  the  date  of  such  filing,  be  and  constitute  a  body 
corporate,  by  the  name  set  forth  in  said  certificate,  subject  to  dissolution 
as  in  this  act  elsewhere  provided. 

§  18.  Capital  stock. —  The  capital  stock  shall  be  paid  in  such  amounts 
and  at  such  times  as  the  directors  may  require;  and  when  any  corporaticm 
is  authorized  to  commence  business,  it  may,  if  its  whole  capital  stock  has 
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not  been  subscribed,  open  books  for  additional  subscriptions  to  its  capital 
stock;  and  when  any  stockholder  fails  to  pay  any  instalment  on  his  stock 
when  requested  by  the  directors,  they  may  sell  sufficient  of  the  stock  of 
auoh  delinquent  at  public  sale  to  pay  the  amount  due,  with  cost  and  inter- 
est,  having  first  given  him  twenty  days*  notice  in  writing,  if  he  resides  in 
the  county,  or.  if  not,  by  letter  mailed  to  his  last  known  address,  of  the 
time  and  place  when  and  where  the  stock  will  be  sold,  or  they  may  collect 
it  by  action  at  law;  if  no  bidder  can  be  had  to  pay  the  amount  due  on  the 
stock  and  it  cannot  be  collected,  then  said  stock  may  be  forfeited  to  the 
corporation,  and  the  amount  previously  paid  in  by  the  delinquent  on 
the  stock  shall  be  forfeited  to  the  corporation  by  order  of  the  board  of  di- 
rectors, and  such  stock  sold  by  it  within  one  year  from  the  time  of  such 
forfeiture;  if  the  stock  is  sold,  and  there  remains  a  surplus  after  the  pay- 
ment of  the  amount  due,  with  interest  and  costs,  such  surplus  shall  be  paid 
to  the  original  owner  of  the  stock,  his  executors,  administrators  or  assigns. 

§19.  Assessment  of  stock.-- When  the  whole  capital  stock  of  a  cor- 
poration shall  not  have  been  paid  in,  and  the  assets  shall  be  insufficient  to 
satisfy  the  claims  of  its  creditors,  each  stockholder  shall  be  bound  to  pay 
on  each  share  held  by  him  the  sum  necessary  to  complete  the  amount  of 
the  par  value  of  such  share  as  fixed  by  the  charter  of  the  company  or  its 
certificate  of  incorporation,  or  such  proportion  of  that  suip  as  shall  be  re* 
quired  to  satisfy  the  debts  of  the  company,  which  said  sum  or  proportion 
thereof  may  be  recovered  as  provided  for  in  section  44  of  this  act 

§  20.  Corporation  cannot  take  its  stock  as  security.— No  corpora- 
tion shall  take  as  security  for  any  debts  a  lien  upon  any  part  of  its  capital 
stock,  or  be  the  holder  or  purchaser  of  any  part  thereof,  unless  such  lien 
or  purchase  shall  be  necessary  to  prevent  loss  upon  a  debt  previously  con- 
tracted. 

g  21.  Shares  are  i>er8onal  property.— Tlie  shares  of  stock  shall  be 
deemed  personal  property  and  transferable  on  the  books  of  the  company 
in  the  manner  provided  by  the  by-laws,  and  subscriptions  therefor  shall  be 
made  payable  to  the  corporation,  and  shall  be  payable  in  such  instalments^ 
and  at  such  time  or  times  as  shall  be  determined  by  the  directors  or  man- 
agers, and  an  action  at  law  may  be  maintained  in  the  name  of  the  corpora- 
tion to  recover  any  portion  ef  an  instalment  which  shall  remain  due  and 
unpaid  for  the  period  of  twenty  days  after  the  application  of  the  money 
which  may  arise  from  the  proceeds  of  the  sale  of  the  delinquent  shares  of 
stock  as  herein  provided;  and  whenever  transfer  of  shares  shall  be  made 
for  collateral  security,  and  not  absolutely,  the  same  shall  be  so  expressed 
in  the  entry  of  the  said  transfer. 

§  22.  Voting  —  List  of  stockholders.—  After  the  first  election  of 
directors  no  stock  shall  be  voted  on  at  any  election  which  shall  have  been 
transferred  on  the  books  of  the  company  within  twenty  days  next  preced- 
ing such  election,  and  it  shall  be  the  duty  of  the  officer  who  shall  have 
charge  of  the  transfer  books  to  prepare  and  make,  at  least  ten  days  before 
every  election,  a  complete  list  of  stockholders  entitled  to  vote,  arranged  in 
alphabetical  order.  Such  list  shall  be  open  at  the  principal  office  or  place 
of  business  for  said  ten  days,  to  the  examination  of  any  stockholder,  and 
shall  be  produced  and  kept  at  the  time  and  place  of  election  during  the- 
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whole  time  thereof,  and  subject  to  the  inspection  of  any  stockholder  who 
may  be  present    Upon  the  neglect  or  refusal  of  the  said  directors  to  pro- 
duce  such  list  at  any  election  they  shall  be  ineligible  to  any  office  at  such 
election.    The  stock  ledger,  or,  if  there  be  none,  then  the  transfer  books  of 
the  company,  shall  be  the  only  evidence  as  to  who  are  the  stockholders 
entitled  to  examine  such  list  or  the  books  of  the  company  or  to  vote,  in 
person  or  by  proxy,  at  any  election.    The  original  or  duplicate  books  of 
any  corporation  organized  under  this  act,  in  which  the  transfers  of  stock 
shall  be  registered,  and  the  original  or  duplicate  books  containing  the 
names  and  addresses  of  the  stockholders,  and  the  number  of  shares  held 
by  them,  respectively,  shall  at  all  times,  during  the  usual  hours  for  busi- 
ness, be  open  to  the  examination  of  every  stockholder  at  its  principal  office 
or  place  of  business  in  this  state,  and  said  original  or  duplicate  books  shall 
be  evidence  in  all  courts  of  this  state. 

§  28.  Dividends. —  No  corporation  created  under  the  provisions  of 
this  act,  nor  the  directors  thereof,  shall  make  dividends  except  from  the 
surplus  or  net  profits  arising  from  its  business,  nor  divide,  withdraw,  or 
in  any  way  pay  to  the  stockholders,  or  any  of  them,  any  part  of  its  capital 
stock,  or  reduce  its  capital  stock,  except  according  to  this  act;  and  in  case  of 
any  violation  of  the  provisions  of  this  section,  the  directors  under  whose 
administration  the  same  may  happen  shall  be  jointly  and  severally  liable  in 
an  action  on  the  case  at  any  time  within  six  years  after  paying  such  divi- 
dend to  the  corporation  and  to  its  creditors,  or  any  of  them,  in  the  event  of 
its  dissolution  or  insolvency,  to  the  full  amount  of  the  dividend  made  or 
capital  stock  so  divided,  withdrawn,  paid  out  or  reduced,  with  interest  on 
the  same  from  the  time  such  liability  accrued;  provided,  that  any  director 
who  may  have  been  absent  when  the  same  was  done,  or  who  may  have 
dissented  from  the  act  or  resolution  by  which  the  same  was  done,  may- 
exonerate  himself  from  such  liability  by  causing  his  dissent  to  be  entered 
at  large  on  the  books  containing  the  minutes  of  the  proceedings  of  the 
directors,  at  the  time  the  same  was  done,  or  forthwith  after  he  shall  have  no- 
tice of  the  same,  and  by  causing  a  true  copy  of  said  dissent  to  be  published, 
within  two  weeks  after  the  same  shall  have  been  so  entered,  in  a  news- 
paper published  in  a  county  where  the  corporation  has  its  principal  office. 

^  24.  False  statement. —  If  the  directors  or  officers  of  any  corpora- 
tion organized  under  the  provisions  of  this  act  shall  knowingly  cause  to 
be  published  or  given  out  any  written  statement  or  report  of  the  condi- 
tion or  business  of  the  corporation  that  is  false  in  any  material  respect, 
the  officers  and  directors  causing  such  report  or  statement  to  be  published 
or  given  out,  or  assenting  thereto,  shall  be  jointly  and  severally,  individ- 
ually liable  for  any  loss  or  damage  resulting  therefrom. 

§  25.  Directors  —  Elections.— The  business  of  every  corporation  or- 
ganized under  the  provisions  of  this  act  shall  be  managed  by  a  board  of 
not  less  than  three  directors,  except  as  hereinafter  provided,  each  of  whom 
shall  own  in  his  own  right  not  less  than  three  shares  of  capital  stock;  they 
shall  hold  office  until  their  successors  are  resp3ctively  elected  and  quali- 
fied, and  a  majority  of  them  shall  constitute  a  quorum  for  the  transaction 
of  business,  and  at  least  one  of  whom  shall  be  a  resident  of  this  state.  All 
elections  for  directors  shall  be  by  ballot,  and  shall  be  held  in  this  state  un- 
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less  the  by-laws  otherwise  provide;  and  in  the  first  instance,  the  directors 
«hall  be  elected  at  a  meeting  held  before  the  corporation  is  authorized  to 
coQimence  business,  and  thereafter  at  an  annual  meeting  of  the  stock- 
holders to  be  heJd  on  the  day  and  at  the  place  named  in  the  by-laws,  and 
which  shall  not  be  changed  within  sixty  days  next  before  the  day  on 
which  the  election  is  to  be  held,  and  notice  of  any  change  shall  be  given 
to  each  stockholder  twenty  days  before  the  election  is  held;  and  if,  for 
any  cause,  an  election  is  not  held  on  the  day  named  in  the  by-laws,  a  spe- 
cial meeting  for  that  purpose  shall  be  called  within  thirty  days  thereafter, 
of  which  due  notice  shall  be  given  by  the  secretary  to  each  stockholder, 
in  person  or  by  letter  mailed  to  his  last  known  address 

A  stockholder  shall  be  entitled  to  one  vote  for  each  share  of  stock  he 
may  hold,  and  may  vote  at  any  meeting  by  proxy,  in  writing,  signed  by 
him,  and  attested  in  such  manner  as  the  by-laws  may  prescribe;  and  a 
vacancy  in  the  board  of  directors  shall  be  filled  by  the  board,  and  the  di- 
rectors so  appointed  shall  hold  office  until  the  next  annual  election  and 
until  their  successors  shall  be  duly  elected  and  qualified. 

The  directors  of  any  corporation  organized  as  aforesaid  may,  by  a  vote 
of  the  stockholders,  be  divided  into  one,  two  or  three  classes,  the  term  of 
office  of  those  of  the  first  class  to  expire  at  the  annual  meeting  next  en- 
suing, of  the  second  class  one  year  thereafter,  of  the  third  class  two  years 
thereafter;  and  at  each  annual  election  held  after  such  classification,  di- 
rectors shall  be  chosen  for  a  full  term,  as  the  case  may  be,  to  succeed 
those  whose  terms  expire. 

§26.  Officers,  agents  and  fetors.— Every  corporation  organized 
under  this  act  shall  have  a  president,  secretary  and  treasurer,  who  shall 
be  chosen  either  by  the  directors  or  stockholders,  as  the  by-laws  may  direct, 
and  shall  hold  their  offices  until  their  successors  are  chosen  and  qualified; 
the  president  shall  be  chosen  from  among  the  directors;  the  secretary  shall 
be  sworn  to  the  faithful  discharge  of  his  duty,  and  shall  record  all  the 
proceedings  of  the  meetings  of  the  corporation  and  directors  in  a  book  to 
be  kept  for  that  purpose,  and  perform  such  other  duties  as  shall  be  assigned 
to  him;  the  treasurer  may  be  required  to  give  bond  in  such  sum  and  with 
such  surety  or  sureties  as  shall  be  provided  by  the  by-laws,  for  the  faithful 
discharge  of  his  duty. 

The  secretary  and  treasurer  may  or  may  not  be  the  same  person. 

§  27.  The  corporation  may  have  such  other  officers,  agents  and  factors 
as  may  be  deemed  necessary,  who  shall  be  chosen  in  such  manner  and  hold 
their  offices  for  such  terms  as  may  be  prescribed  by  the  by-laws,  or  deter- 
mined by  the  board  of  directors,  and  may  secure  the  fidelity  of  any  or  all 
of  such  officers  by  bond  or  otherwise;  and  may  also  provide  by  the  by- 
laws for  the  qualification  of  any  or  all  of  such  officers  before  any  person 
authorized  by  law  to  administer  an  oath. 

§  28.  Failure  to  elect — Vacancies. — ^A  fail  ure  to  elect  annually  a  pres- 
ident, secretary,  treasurer  or  other  officers  shall  not  dissolve  a  corporation. 

Any  vacancy  occurring  among  the  directors  or  in  the  office  of  president, 
secretary  or  treasurer,  by  death,  resignation,  removal  or  otherwise,  shall 
be  filled  in  the  manner  provided  for  in  the  by-laws;  in  the  absence  of  such 
provision,  such  vacancy  shall  be  filled  by  the  board  of  directors 
90 
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§29.  Holders  of  stook  in  fiduciary  capacdty.— Persons  holding; 
stock  in  a  fiduciary  capacity  shall  be  entitled  to  vote  the  shares  so  held,, 
and  persons  whose  stock  is  pledged  shall  be  entitled  to  vote,  unless  in  the 
transfer  by  the  pledgor  on  the  books  of  the  corporation  he  shall  have  ex* 
pressly  empowered  the  pledgee  to  vote  thereon,  in  which  case  only  the 
pledgee  or  his  proxy  may  represent  said  stock  and  vote  thereon. 

§  30.  Stock  belonging  to  corporation.— Shares  of  stock  of  the  cor« 
poration  belonging  to  the  corporation  shall  not  be  voted  upon  directly  or 
indirectly. 

§  81.  First  meeting. —  The  first  meeting  of  every  corporation  shall  be 
called  by  a  notice  signed  by  a  majority  of  the  incorporators  named  in  the 
certificate  of  incorporation,  designating  the  time,  place  and  purpose  of  the 
meeting;  and  such  notice  shall,  at  least  two  weeks  before  the  time  of  any 
such  meeting,  be  published  three  times  in  some  newspaper  of  the  county 
where  the  corporation  may  be  established  or  have  its  principal  place  of 
business;  or  said  first  meeting  may  be  called  without  such  publication  of 
notice,  if  two  days'  notice  be  personally  served  on  all  the  parties  named  in 
the  certificate  of  incorporation,  or,  if  all  the  parties  named  in  the  certificate 
shall,  in  writing,  waive  notice  and  fix  a  time  and  place  of  meeting,  then  no 
notice  or  publication  \^atever  shall  be  required  of  such  first  meeting. 

§  32.  Power  to  make  and  alter  by-laws.— The  power  to  make  and 
alter  by-laws  shall  be  in  the  stockholders,  but  any  corporation  may,  in  the 
certificate  of  incorporation,  confer  that  power  upon  the  directors;  by-laws- 
made  by  the  directors  under  power  so  conferred  may  be  altered  or  repealed 
by  the  directors  or  stockholders. 

§  33.  Increase  of  capital  stock.— Every  corporation  organized  under 
the  provisions  of  this  act  may,  at  any  meeting  called  for  that  purpose,  no- 
tice of  which  shall  be  given  as  required  for  the  first  meeting,  increase  its 
capital  stock  and  the  number  of  shares  therein  until  it  shall  reach  the- 
amount  named  in  the  original  certificate,  and  every  stockholder  shall  have 
a  certificate  under  the  seal  of  the  corporation,  signed  by  the  president  and 
treasurer,  certifying  the  number  of  shares  owned  by  him  in  such  corpora- 
tion. 

§  34.  Whenever  more  capital  stock  is  deemed  necessary  for  the  trans- 
action of  the  business  of  any  corporation  created  under  the  provisions  o£ 
this  act,  or  existing  under  the  laws  of  this  state,  an  additional  certificate 
may  be  filed,  under  the  hands  and  seals  of  two-thirds  in  interest  of  the 
stockholders  or  their  legal  representatives,  stating  the  amount  of  such  ad- 
ditional capital  required,  which  shall  be  acknowledged,  filed  and  recorded 
in  the  manner  heretofore  provided  for  in  this  act  with  respect  to  the  orig- 
inal certificate;  and  the  said  corporation  shall  pay  to  the  secretary  of  state 
the  license  tax  required  by  law  upon  such  increase  of  capital;  provided^ 
that  for  all  stock  issued  under  any  such  supplemental  certificate,  such 
corporation,  its  directors  and  stockholders,  shall  be  entitled  to  the  benefits 
and  subject  to  all  the  liabilities  contained  in  this  act  as  to  such  corpora- 
tion. 

§36.  Assessment  of  stock.— The  directors  of  every  corporation  oiv 
ganized  under  this  act  may,  from  time  to  time,  assess  upon  each  share  of 
stock  not  fully  paid  up  such  sum  of  money  as  two-thirds  of  the  stockhold- 
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ers  in  interest  shall  direct,  not  exceeding  in  the  whole  the  balance  remain- 
ing unpaid  on  said  stock  up  to  the  par  value  thereof;  and  such  sums  so 
assessed  shall  be  paid  to  the  treasurer  at  such  times  and  by  such  instal- 
ments as  the  directors  shall  direct,  the  said  directors  having  given  thirty 
days*  notice  of  the  time  and  place  of  such  payments  in  a  newspaper  of  the 
county  where  such  corporation  is  established  or  has  its  principal  place  of 
business,  or  by  written  notice  mailed  to  each  stockholder  at  his  last  known 
postoffice  address. 

§  86.  Collection  of  assessment.— If  the  owner  of  any  shares  shall 
neglect  to  pay  any  sum  assessed,  for  thirty  days  after  the  time  appointed 
for  the  payment  thereof,  the  treasurer  of  the  corporation,  when  ordered  by 
the  board  of  directors,  shall  sell  at  public  auction  suoh  number  of  the 
shares  of  such  delinquent  owner  as  will  pay  all  assessments  then  due  from 
him,  with  interest  and  all  incidental  expenses,  and  shall  transfer  the  shares 
so  sold  to  the  purchaser,  who  shall  be  entitled  to  a  certificate  therefor. 
Notice  of  the  time  and  place  of  such  sale  and  of  the  sum  due  on  each  share 
shall  be  given  by  advertisement  for  three  weeks  successively,  once  in  each 
week  before  the  sale,  in  a  newspaper  of  the  county  where  such  corporation 
is  established;  and  notice  shall  be  mailed  by  the  treasurer  of  the  corpora' 
tion  to  suoh  delinquent  stockholder,  if  his  postoffice  address  is  known, 
twenty  days  before  such  sale. 

§  37.  Certificate  of  payment  of  stock.— The  president  and  directors 
with  the  secretary  and  treasurer  of  every  corporation  organized  under  this 
act,  upon  payment  of  each  instalment  of  capital  stock,  and  upon  payment  of 
each  instalment  of  every  increase  thereof, shall  make  a  certificate, stating  the 
amount  of  the  instalments  so  paid,  and  whether  paid  in  cash  or  by  the  pur- 
chase of  property,  stating  also  the  total  amount  of  capital  stock,  if  any, 
previously  paid  and  reported,  which  certificate  shall  be  signed  and  sworn 
or  affirmed  to  by  the  president  and  secretary  or  treasurer,  and  they  shall, 
within  thirty  days  after  the  making  of  such  payment  or  payments,  cause 
the  certificate  to  be  filed  in  the  office  of  the  secretary  of  state. 

§  38.  Penalty  for  fiBiilure  of  officers  to  perform  duties.— If  any  of 
said  officers  shall  neglect  or  refuse  to  perform  the  duties  required  of  them 
in  the  preceding  section  for  thirty  days  after  written  request  so  to  do  by  a 
creditor  or  stockholder  of  the  corporation,  they  shall  be  jointly  and  sever- 
ally liable  for  all  its  debts  contracted  after  the  making  of  such  payments 
as  provided  for  in  the  preceding  section  and  before  the  filing  of  suoh  cer- 
tificate. 

§  39.  Beduction  of  capital  stock.— Any  corporation  organized  under 
this  act  may  reduce  its  capital  stock  at  any  time  by  a  vote  of  or  by  the 
written  consent  of  stockholders  representing  two-thirds  of  its  capital  stock, 
and  after  notice  of  the  proposed  decrease  has  been  mailed  to  the  address 
of  each  stockholder  at  least  twenty  days  before  the  meeting  is  held  for 
that  purpose;  and  a  statement  of  the  reduction  shall  be  signed  and  ac- 
knowledged by  the  president  and  a  majority  of  the  directors,  and  filed  and 
a  certified  copy  thereof  recorded  in  the  same  manner  as  certificates  of  in- 
corporation are  required  to  be.  No  such  reduction,  however,  shall  be  made 
in  the  stock  of  any  corporation  until  all  its  debts  which  are  not  otherwise 
fully  secured  shall  have  been  paid  and  discharged* 
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§  40.  Dissolution. —  If  it  should  be  deemed  advisable,  in  the  judgment 
of  the  board  of  directors,  and  most  for  the  benefit  of  any  corporation  or- 
ganized under  this  act,  that  it  should  be  dissolved,  the  board,  within  ten 
days  after  the  adoption  of  a  resolution  to  that  effect  by  a  majority  of  the 
whole  board  at  any  meeting  called  for  that  purpose,  of  which  meeting 
every  director  shall  have  received  at  least  three  days'  notice,  shall  cause 
notice  of  the  adoption  of  such  resolution  to  be  mailed  to  each  stockholder 
residing  in  the  United  States,  beginning  within  said  ten  days  cause  a  like 
notice  to  be  inserted  in  a  newspaper  published  in  the  county  wherein  the 
corporation  shall  have  its  principal  office,  at  least  four  weeks  successively, 
once  a  week,  next  preceding  the  time  appointed  for  the  same,  of  a  meeting 
of  the  stockholders  to  be  held  at  the  office  of  the  corporation,  to  take  ac* 
tion  upon  the  resolution  so  adopted  by  the  board  of  directors,  which  meet- 
ing shall  be  held  between  the  hours  of  10  o'clock  in  the  forenoon  and  3 
o'clock  in  the  afternoon  of  the  day  so  named,  and  which  meeting  may  on 
the  day  so  appointed,  by  consent  of  a  majority  in  interest  of  the  stock- 
holders present,  be  adjourned  from  time  to  time,  for  not  less  than  eight 
days  at  any  one  time,  of  which  adjourned  meeting  notice  by  advertise- 
ment in  said  newspaper  shall  be  given:  and  if  at  any  such  meeting  two- 
thirds  in  interest  of  all  the  stockholders  shall  consent  that  a  dissolution 
shall  take  place  and  signify  their  consent  in  writing,  such  consent*  together 
with  a  list  of  the  names  and  residences  of  the  directors  and  officers,  certi- 
fied by  the  president  and  secretary  or  treasurer,  shall  be  filed  in  the  office 
of  the  secretary  of  state,  who,  upon  being  satisfied  by  due  proof  that  the 
requirements  aforesaid  have  been  complied  with,  shall  issue  a  certificate 
that  such  consent  has  been  filed,  and  the  board  of  directors  shall  cause 
such  certificate  to  be  published  four  weeks  successively,  at  least  once  a 
week,  in  a  newspaper  published  in  said  county;  and  upon  the  filing  in  the 
office  of  the  secretary  of  state  of  an  affidavit  of  the  manager  or  publisher 
of  the  said  newspaper  that  said  certificate  has  been  published  four  weeks 
successively,  and  at  least  once  a  week  in  said  newspaper,  the  corporation 
shall  be  dissolved ;  and  the  president  and  directors,  or  the  managers  of  the 
affairs  of  the  said  corporation,  at  the  time  of  its  dissolution,  by  whatever 
name  they  may  be  known  in  law,  shall  be  trustees  of  such  corporation, 
with  full  power  to  settle  the  affairs,  collect  the  outstanding  debts,  and 
divide  the  moneys  and  other  property  among  the  stockholders,  after  pay- 
ing the  debts  due  and  owing  by  such  corporation  at  the  time  of  its  disso- 
lution, as  far  as  such  moneys  and  property  enable  them. 

Whenever  all  the  stockholders  shall  consent  in  writing  to  a  dissolution, 
no  meeting  or  notice  thereof  shall  be  necessary,  but  on  filing  said  consent 
in  the  office  of  the  secretary  of  state  he  shall  forthwith  issue  a  certificate 
of  dissolution,  which  shall  be  published  as  above  provided. 

§41.  Duties  of  trustees. —  The  persons  constituted  trustees  as  afore- 
said shall  have  authority  to  sue  for  and  recover  the  aforesaid  debts  and 
property  by  the  name  of  the  trustees  of  such  corporation,  describing  it  by 
its  corporate  name,  and  shall  be  suable  by  the  same  name  for  the  debts 
owing  by  such  corporation  at  the  time  of  its  dissolution,  and  shall  be  jointly 
and  severally  responsible  for  such  debts  to  the  amount  of  the  moneys  and 
property  of  such  corporation  at  the  time  of  its  dissolution  which  shall 
come  to  their  hands  or  possession. 
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§  42.  Continuance  of  corporation  after  dissolution.— All  such  cor- 
porations, whether  they  expire  by  their  own  limitation  or  are  otherwise 
dissolved,  shall  nevertheless  be  continued  for  the  term  of  three  years  from 
such  expiration  or  dissolution  bodies  corporate  for  the  purpose  of  prose- 
cuting and  defending  suits  by  or  against  them,  and  of  enabling  them  grad- 
ually to  settle  and  close  their  business,  to  dispose  of  and  convey  their 
property,  and  to  divide  their  capital  stock,  but  not  for  the  purpose  of  con- 
tinuing the  business  for  which  said  corporation  shall  have  been  estab- 
lished. 

§  43.  Trustees  and  receivers. — When  any  corporation  organized 
under  this  act  shall  be  dissolved  in  any  manner  whatever,  the  chancellor, 
on  applioation  of  any  creditor  or  stockholder  of  such  corporation,  at  any 
time,  may  either  continue  such  directors  trustees  as  aforesaid,  or  appoint 
one  or  more  persons  to  be  receivers  .of  and  for  such  corporation,  to  take 
charge  of  the  estate  and  effects  thereof,  and  to  collect  the  debts  and  prop- 
erty due  and  belonging  to  the  company,  with  power  to  prosecute  and  de- 
fend, in  the  name  of  the  corporation  or  otherwise,  all  such  suits  as  may  be 
necessary  or  proper  for  the  purposes  aforesaid,  and  to  appoint  an  agent  or 
agents  under  them,  and  to  do  all  other  acts  which  might  be  done  by  such 
corporation,  if  in  being,  that  may  be  necessary  for  the  final  settlement  of 
the  unfinished  business  of  the  corporation;  and  the  powers  of  such  trust- 
ees or  receivers  may  be  continued  as  long  as  the  chancellor  shall  think 
necessary  for  the  -purpose  aforesaid. 

§  44.  Power  of  court. — The  chancellor  shall  have  jurisdiction  of  said 
application  and  of  all  questions  arising  in  the  proceedings  thereon,  and 
may  make  such  orders  and  decrees  and  issue  injunctions  therein  as  justice 
and  equity  shall  require. 

§  45.  Duties  of  trustees  or  receivers.—  The  said  trustees  or  receivers, 
after  payment  of  all  allowances,  expenses  and  costs,  and  the  satisfaction 
of  all  special  and  general  liens  upon  the  funds  of  the  corporation  to  the 
extent  of  their  lawful  priority,  shall  pay  the  other  debts  due  from  the  cor- 
poration, if  the  funds  in  their  hands  shall  be  sufficient  therefor,  and  if  not, 
they  shall  distribute  the  same  ratably  among  all  the  creditors  who  shall 
prove  their  debts  in  the  manner  that  shall  be  directed  by  an  order  or  de- 
cree of  the  court  for  that  purpose;  and  if  there  shall  be  any  balance  re- 
maining after  the  payment  of  such  debts  and  necessary  expenses,  they 
shall  distribute  and  pay  the  same  to  and  among  those  who  shall  be  justly 
entitled  thereto,  as  having  been  stockholders  of  the  corporation,  or  their 
legal  representatives. 

§  46.  Surrender  of  franchise  before  beginning  business.— Before 
the  payment  of  any  part  of  the  capital  and  before  beginning  business  for 
which  the  corporation  was  created,  the  incorporators  named  in  any  certifi- 
cate of  incorporation  may  surrender  all  their  corporate  rights  and  fran- 
chises, by  filing  in  the  office  of  the  secretary  of  state  a  certificate,  verified 
by  the  oath  or  affirmation  of  a  majority  of  the  incorporators  named  in  any 
certificate  of  incorporation,  that  no  part  of  the  capital  has  been  paid  and 
such  business  has  not  been  begun,  and  surrender  all  rights  and  franchises, 
and  thereupon  the  said  corporation  shall  be  di&«solved. 

§  47.  No  abatement  of  action.— If  any  corporation  organized  under 
this  act  becomes  dissolved  by  the  expiration  of  its  charter  or  otherwise. 
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before  final  judgment  obtained  in  any  action  pending  or  commenced  in 
any  court  of  record  of  this  state  against  any  such  corporation,  the  said 
action  shall  not  abate  by  reason  thereof,  but  the  dissolution  of  said  corpo- 
ration being  suggested  upon  the  record,  and  the  names  of  the  trustees  or 
receivers  of  said  corporation  being  entered  upon  the  record  and  notice 
thereof  served  upon  said  trustees  or  receivers,  or  if  such  service  be  im- 
practicable upon  the  counsel  of  record  In  such  case,  the  said  action  shall 
proceed  to  final  judgment  against  the  said  trustees  or  receivers  by  the 
name  of  the  corporation. 

§48.  Filing  of  decree  or  judgment.— Whenever  any  corporation  is 
dissolved  or  its  charter  forfeited  by  decree  or  judgment  of  the  court  of 
chancery,  the  said  decree  or  judgment  shall  be  forthwith  filed  by  the  reg- 
ister in  chancery  of  the  county  in  which  such  decree  or  judgment  shall  be 
entered,  in  the  office  of  secretary  of  state,  and  a  note  thereof  shall  be  made 
by  the  secretary  of  state  on  the  charter  or  certificate  of  incorporation,  and 
on  the  index  thereof,  and  be  published  by  him  in  the  next  volume  of  laws 
which  he  shall  cause  to  be  published. 

§  49.  Service  of  process. —  Service  of  legal  process  upon  any  corpora- 
tion created  under  this  act  shall  be  made  by  delivering  a  copy  thereof  per- 
sonally to.  the  president  of  such  corporation,  or  by  leaving  the  same  at  his 
dwelling-house  or  usual  place  of  abode.  If  the  president  resides  out  of  the 
state,  service  thereof  miay  be  made  by  delivering  a  copy  thereof  to  the  sec- 
retary or  one  of  the  directors  of  said  corporation,  or  by  leaving  the  same 
at  the  dwelling-house  or  usual  place  of  abode  of  such  secretary  or  director, 
or  at  the  principal  office  or  place  of  business  of  the  corporation  in  this 
state.  Service  by  copy  left  at  the  dwelling-house  or  usual  place  of  abode, 
or  at  the  said  principal  office  or  place  of  business  in  this  state,  to  be  effect- 
ive must  be  delivered  thereat  at  least  six  days  before  the  return  of  the 
process,  and  in  the  presence  of  an  adult  person;  and  the  officer  serving  the 
process  shall  distinctly  state  the  manner  of  service  in  his  return  thereto; 
provided,  that  process  returnable  forthwith  must  be  served  personally. 

§  50.  Inability  of  offlcers.—  When  the  officers,  directors  or  stockhold- 
ers of  any  corporation  organized  under  this  act  shall  be  liable  by  the  pro- 
visions  of  this  act  to  pay  the  debts  of  the  corporation  or  any  part  thereof, 
any  person  to  whom  they  are  liable  may  have  an  action  on  the  case  against 
anyone  or  more  of  them,  and  the  declaration  shall  state  the  claim  against 
the  corporation,  and  the  ground  on  which  the  plaintiff  expects  to  charge 
the  defendants  personally,  or  the  person  to  whom  they  are  liable  may  have 
his  remedy  by  bill  in  chancery. 

§  61.  Action  against  corporation  for  debts  paid.— When  any  offi- 
cer, director  or  stockholder  shall  pay  any  debt  of  a  corporation  for  which 
he  is  made  liable  by  the  provisions  of  this  act.  he  may  recover  the  amount 
so  paid  in  an  action  against  the  corporation  for  money  paid  for  its  use, 
and  in  which  action  only  the  property  of  the  corporation  shall  be  liable  to 
be  taken,  and  not  the  property  of  any  stockholder. 

§  62.  Sale  of  property  of  director  or  stockholder.— No  sale  or 
other  satisfaction  shall  be  had  of  the  property  of  any  director  or  stock- 
holder for  any  debt  of  a  corporation  organized  as  aforesaid,  of  which  he  is 
such  director  or  stockholder,  until  judgment  be  obtained  therefor  against 
such  corporation  and  execution  thereon  returned  unsatisfied,  but  any  suit 
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%>rouglit  against  any  director  or  stockholder  for  such  debts  shall  be  stayed, 
after  execution  levied,  or  other  proceedings  to  acquire  lien,  until  such  re- 
turn shall  have  been  made. 

§  68.  Inventory  by  receiver.—  Receivers  or  trustees  shall,  as  soon  as 
•convenient,  file  in  the  office  of  the  register  in  chancery  of  the  county  in 
'which  the  corporation's  principal  place  of  business  is,  a  full  and  com- 
plete inventory  of  all  the  estate,  property  and  effects  of  the  corpora- 
tion, its  nature  and  probable  value,  and  an  account  of  all  debts  due  from 
and  to  it,  as  nearly  as  the  same  can  be  ascertained,  and  make  a  report  to 
the  court  of  their  proceedings,  whenever  and  as  often  as  the  court  shall 
direct. 

g  54.  Proof  of  olaims. —  All  creditors  shall  make  proof  under  oath  of 
their  respective  claims  against  the  corporation,  and  cause  the  same  to  be 
filed  in  the  office  of  the  register  in  chancery  of  the  county  in  which  the 
corporation's  principal  place  of  business  is,  within  six  months  from  the 
date  of  the  appointment  of  a  receiver  or  trustee  for  such  corporation,  or 
sooner  if  the  court  shall  order  and  direct,  and  all  creditors  and  claimants, 
failing  to  do  so,  within  the  time  limited  by  this  act,  or  the  time  prescribed 
by  the  order  of  the  court,  may,  by  direction  of  the  court,  be  barred  from 
participating  in  the  distribution  of  the  assets  of  the  corporation;  the  court 
may  also  prescribe  what  notice,  by  publication  or  otherwise,  shall  be  given 
to  creditors  of  the  time  fixed  for  the  filing  and  making  proof  of  said  claim. 

§  56.  AdjiLBtment  of  claims.— It  shall  be  the  duty  of  the  register  in 
chancery,  immediately  upon  the  expiration  of  the  time  fixed  for  the  filing 
of  claims,  in  compliance  with  the  provisions  of  the  preceding  section  of 
this  act,  to  notify  the  receiver  or  trustee  of  the  filing  of  said  claims,  and 
it  shall  be  the  duty  of  said  receiver  or  trustee,  within  thirty  days  after  re- 
ceiving said  notice,  to  inspect  said  claims,  and  if  said  trustee  or  any  cred- 
itor shall  not  be  satisfied  with  the  validity  or  correctness  of  the  same,  or 
any  of  them,  said  receiver  or  trustee  shall  forthwith  notify  the  creditors, 
whose  claims  are  disputed,  of  his  decision;  the  said  receiver  or  trustee 
shall  require  all  creditors  whose  claims  are  disputed  to  submit  themselves 
to  such  examination  in  relation  to  their  claims  as  the  receiver  or  trustee 
shall  direct,  and  such  creditors  shall  produce  such  books  and  papers  re- 
lating to  their  claims  as  shall  be  required;  and  the  receiver  or  trustee 
shall  have  power  to  examine,  under  oath  or  affirmation,  all  witnesses  pro- 
duced before  him  touching  the  claims,  and  shall  pass  upon  and  allow  or 
disallow  the  claims,  or  any  part  thereof,  and  notify  the  claimants  of  his 
determination. 

Provided,  however,  that  every  creditor  or  claimant,  when  he  shall  have 
received  notice  from  said  receiver  or  trustee  that  he  is  not  satisfied  with 
the  said  claim  as  filed  in  the  office  of  the  register  in  chancery,  shall  have 
the  right,  within  ten  days  thereafter,  to  demand  that  the  said  receiver  or 
trustee  shall  certify  the  said  claim  to  the  court  of  chancery,  which  court 
shall  have  jurisdiction  to  pass  upon  the  said  claim  as  presented,  and  to  de- 
termine the  rights  of  the  claimant,  and  to  make  such  order  or  decree 
touching  the  same  as  shall  be  equitable  and  just;  and  provided,  further^ 
that  when  any  creditor  or  claimant  shall  submit  himself  to  such  exami- 
nation in  relation  to  his  claim  as  the  receiver  or  trustee  shall  direct,  and 


1432  •  ATPENDIX. 

the  receiver  or  trustee  shall  pass  upon  and  allow  or  disallow  such  clainiy. 
the  creditor  or  claimant  so  submitting  himself,  or  any  other  creditor  or 
claimant,  shall  have  the  right  of  appeal  to  the  court  of  chancery,  which 
court  shall  hear  and  determine  the  rights  of  the  claimant,  and  shall  raak& 
such  order  or  decree  touching  the  same  as  shall  be  equitable  and  just^ 

§  66.  Receiver  party  to  suits. —  A  receiver  shall,  upon  application  by 
him  in  the  court  in  which  any  suit  is  pending,  be  substituted  as  party  plaint* 
iff  or  complainant  in  the  place  and  stead  of  the  corporation  in  any  suit  or 
proceeding  at  law  or  in  equity  which  was  so  pending  at  the  time  of  his 
appointment;  and  no  action  against  a  receiver  of  a  corporation  shall  abate 
by  reason  of  his  death,  but,  upon  suggestion  of  the  facts  on  the  record^ 
shall  be  continued  against  his  successor  or  against  the  corporation  in  case 
no  new  receiver  is  appointed. 

§57.  Sale  of  perishable  property.— Whenever  the  property  of  aa 
insolvent  corporation  is  at  the  time  of  the  appointment  of  a  receiver  or 
trustee  incumbered  with  liens  of  any  character,  and  the  validity,  extent 
or  legality  of  any  such  lien  is  disputed  or  brought  in  question,  and  the 
property  of  the  corporation  is  of  a  character  which  will  deteriorate  in 
value  pending  the  litigation  respecting  such  lien,  the  court  of  chancery- 
may  order  the  receiver  or  trustee  to  sell  the  property  of  the  corporations- 
clear  of  all  incumbrances,  at  public  or  private  sale  for  the  best  price  that 
can  be  obtained  therefor,  and  pay  the  net  proceeds  arising  from  the  sale 
thereof,  after  deducting  the  costs  of  such  sale,  into  the  court,  there  to  re- 
main subject  to  the  order  of  the  said  court,  and  to  be  disposed  of  as  the 
court  shall  direct. 

§  58.  Iiien  of  employees. —  Whenever  any  corporation  formed  under 
the  provisions  of  this  act  shall  become  insolvent,  the  employees  doing  labor 
or  service  of  whatever  character  in  the  regular  employ  of  such  corpora- 
tion shall  have  a  lien  upon  the  assets  thereof  for  the  amount  of  the  wages 
due  to  them,  not  exceeding  two  months*  wages  respectively,  which  shall  be 
paid  prior  to  any  other  debt  or  debts  of  said  corporation;  but  the  word 
^  employees  "  shall  not  be  construed  to  include  any  of  the  officers  of  such 
corporation. 

g  59.  Compensation  of  receivers.—  The  court  of  chancery  shall,  be- 
fore making  distribution  of  the  assets  of  an  insolvent  corporation  among 
the  creditors  or  stockholders  thereof,  allow  a  reasonable  compensation  to 
the  receiver  or  trustee  for  bis  services,  and  the  costs  and  expenses  incurred 
in  and  about  the  execution  of  bis  trust,  and  the  costs  of  the  proceedings 
in  said  court,  to  be  first  paid  out  of  said  asseta 

§  60.  Consolidation.—  Any  two  or  more  corporations  organized  under 
the  provisions  of  this  act,  or  existing  under  the  laws  of  this  state,  for  the 
purpose  of  carrying  on  any  kind  of  business  of  the  same  or  a  similar  nat- 
ure, may  consolidate  into  a  single  corporation,  which  may  be  either  one  of 
said  consolidating  corporations,  or  a  new  corporation  to  be  formed  by 
means  of  such  consolidation ;  the  directors,  or  a  majority  of  them,  of  such 
corporations  as  desire  to  consolidate  may  enter  into  an  agreement  signed 
by  them,  and  under  the  corporate  seals  of  the  respective  corporations,  pre- 
scribing the  terms  and  conditions  of  consolidation,  the  mode  of  carryinji^ 
the  same  into  effect,  and  stating  such  other  facts  as  are  necessary  to  be  set 
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out  in  articles  of  incorporation,  as  provided  in  this  act,  as  well  as  the  man* 
ner  of  converting  the  shares  of  each  of  the  old  corporations  into  the  new, 
with  such  other  details  and  provisions  as  are  deemed  necessary. 

Written  notice  of  the  time  and  place  of  a  meeting  to  consider  the  pur- 
pose of  entering  into  such  an  agreement  shall  be  mailed  to  the  last-known 
post  office  address  of  each  stockholder  of  each  corporation,  at  least  twenty 
days  prior  tothe  time  of  such  meeting,  and  such  notice  shall  be  published 
at  least  two  weeks  in  some  newspaper  printed  and  circulated  in  the  county 
of  the  principal  place  of  business  of  each  corporation,  and  the  written  con* 
sent  of  the  owners  of  at  least  two-thirds  of  the  capital  stock  of  each  cor* 
poration  shall  be  necessary  to  the  validity  and  adoption  of  such  an  agree- 
ment; that  fact  shall  be  certified  thereon  by  the  secretary  of  each  of  the 
respective  corporations,  under  the  seal  thereof,  and  the  agreement  so 
adopted  and  so  certified  and  acknowledged  as  herein  provided  for  original 
certificates  of  incorporation,  and  filed  and  a  certified  copy  thereof  recorded 
in  the  same  manner  as  certificates  of  incorporation  are  required  to  be; 
said  certificate,  or  a  copy  thereof  duly  certified  by  the  secretary  of  state, 
shall  be  evidence  in  all  courts  of  law  and  equity  in  this  state. 

§  61.  When  the  agreement  is  signed,  acknowledged,  filed  and  recorded 
as  in  the  preceding  section  is  required,  the  separate  existence  of  the  con- 
stituent corporations  shall  cease  and  the  consolidated  corporations  shall 
become  a  single  corporation  in  accordance  with  the  said  agreement,  pos- 
sessing all  the  rights,  privileges,  powers  and  franchises,  as  well  of  a  public 
as  of  a  private  nature,  and  being  subject  to  all  the  restrictions,  disabilities 
and  duties  of  each  of  such  corporations  so  consolidated,  and  all  and  sin- 
gular the  rights,  privileges,  powers  and  franchises  of  each  of  said  corpora- 
tions, and  all  property,  real,  personal  and  mixed,  and  all  debts  due  on  what- 
ever account,  as  well  for  stock  subscriptions  as  all  other  things  in  action 
or  belonging  to  each  of  such  corporations,  shall  be  vested  in  the  consoli- 
dated corporation;  and  all  property,  rights,  privileges,  powers  and  fran- 
chises, and  all  and  every  other  Interest  shall  be  thereafter  as  effectually 
the  property  of  the  consolidated  corporation  as  they  were  of  the  several 
and  respective  former  corporations,  and  the  title  to  any  real  estate,  whether 
by  deed  or  otherwise,  under  the  laws  of  this  state,  vested  in  either  of  such 
corporations,  shall  not  revert  or  be  in  any  way  impaired  by  reason  of  this 
act;  provided,  that  all  rights  of  creditors  and  all  liens  upon  the  property 
of  either  of  said  former  corporations  shall  be  preserved  unimpaired,  and  all 
debts,  liabilities  and  duties  of  the  respective  former  corporations  shall 
thenceforth  attach  to  said  consolidated  corporation,  and  may  be  enforced 
against  it  to  the  same  extent  as  if  said  debts,  liabilities  and  duties  had  been 
incurred  or  contracted  by  it 

§  62.  Payment  for  stock  of  dissatisfied  stockholders.—  If  any 
stockholder  in  either  corporation  consolidating  as  aforesaid,  who  objected 
thereto  in  writing,  shall,  within  twenty  days  after  the  agreement  of  con- 
solidation has  been  filed  and  recorded  as  aforesaid,  demand  in  writing 
from  the  consolidated  corporation  payment  of  his  stock,  such  consolidated 
corporation  shall,  within  three  months  thereafter,  pay  to  him  the  value  of 
the  stock  at  the  date  of  consolidation;  in  case  of  disagreement  as  to  the 
value  thereof,  it  shall  be  ascertained  by  three  disinterested  persons,  one  of 
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whom  shall  be  chosen  by  the  stockholder,  one  by  the  directors  of  the  con- 
solidated corporation,  and  the  other  by  the  two  selected  as  aforesaid;  and 
in  case  the  said  award  is  not  paid  within  sixty  days  from  the  making 
thereof,  and  notice  thereof  given  to  said  stockholder  and  said  consolidated 
•corporation,  the  amount  of  the  award  shall  be  evidence  of  the  amount 
due  by  said  corporation,  and  may  be  eolleoted  as  other  debts  are  by  law 
collectible;  on  receiving  payment  of  the  award,  said  stockholder  shall 
transfer  his  stock  to  the  said  consolidated  corporation,  to  be  disposed  of 
by  the  directors  thereof,  or  to  be  retained  for  the  benefit  of  the  remaining 
stockholders. 

§63.  Action  by  or  against  consolidated  company .— Any  action 
or  proceeding  pending  by  or  against  either  of  the  corporations  consolidated 
may  be  prosecuted  to  judgment,  as  if  such  consolidation  had  not  taken 
place,  or  the  new  corporation  may  be  substituted  in  its  place. 

The  liability  of  corporations  created  under  this  act,  or  existing  under 
the  laws  of  this  state,  or  the  stockholders  or  officers  thereof,  or  the  right 
or  remedies  of  the  creditors  thereof,  or  of  persons  doing  or  transacting 
business  with  such  corporation,  shall  not  in  any  way  be  lessened  or  im- 
paired by  the  sale  thereof,  or  by  the  increase  or  decrease  in  the  capital 
stock  of  any  such  corporation,  or  by  the  consolidation  of  two  or  more  cor- 
porations, or  by  any  change  or  amendment  in  the  articles  of  incorporation. 

g  64.  Issue  of  securities  by  consolidated  company.—  When  two 
or  more  corporations  are  consolidated,  the  consolidated  corporation  shall 
have  power  and  authority  to  issue  bonds  or  other  obligations,  negotiable 
•or  otherwise,  and  with  or  without  coupons  or  interest  certificates  thereto 
attached,  to  an  amount  sufiScient,  with  its  capital  stock,  to  provide  for  all 
the  payments  it  will  be  required  to  make,  or  obligations  it  will  be  required 
to  assume,  in  order  to  effect  such  consolidation;  to  secure  the  payment  of 
which  bonds  and  obligations  it  shall  be  lawful  to  mortgage  its  corporate 
franchise,  rights,  privileges  and  property,  real,  personal  and  mixed;  and 
may  issue  capital  stock,  to  such  an  amount  as  may  be  necessary,  to  the 
stockholders  of  such  consolidated  corporation  in  exchange  or  payment  for 
the  original  shares,  in  the  manner  and  on  the  terms  specified  in  the  agree- 
ment of  consolidation. 

§  65.  Sale  of  fi:anchise. —  If  the  franchise  and  property  of  any  corpo- 
ration formed  under  the  provisions  of  this  act,  or  existing  under  the  laws 
-of  this  state,  is  sold,  the  persons  who  may  become  the  purchasers,  at  pri- 
vate sale  or  under  the  judgment  of  the  coui*t,  may  organize  a  corporation 
for  the  continuation,  operation  and  management  of  the  same;  and  such 
corporation,  when  organized,  shall  have  the  same  rights,  privileges  and 
franchises  as  have  been  granted  to  or  acquired  by  the  corporation  pur- 
chased; and  shall  be  subject  to  all  the  limitations,  restrictions  and  liabili- 
ties imposed  upon  it;  and,  in  addition  thereto,  shall  be  subject  to  all  the 
provisions  of  this  act  Such  corporation  shall  be  formed  by  articles  of  in- 
corporation executed  by  the  purchaser  and  his  associates,  and  which  shall, 
in  addition  to  the  requirements  of  the  provisions  of  this  act,  set  fprth  the 
description  of  the  property  sold  and  the  decree  under  which  the  sale  was 
made,  if  it  was  sold  under  judgment*  or,  if  not,  the  deed  conveying  the 
property;  the  amount  paid  or  to  be  paid,  and  to  whom  and  by  whom,  and 
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such  other  statements  as  may  be  deemed  necessary.  The  article  shall  be 
signed  by  the  purchaser  and  his  associates,  if  any,  and  shall  be  filed  in  the 
office  of  the  secretary  of  state,  who  shall  furnish  a  certified  copy  of  the 
$ame  under  his  hand  and  seal  of  office,  which  shall  be  recorded  as  herein- 
before provided  for  certificates  of  incorporation:  and  when  a  certificate  of 
such  fact  is  delivered  to  the  purchaser  the  corporation  shall  be  deemed  to 
be  organized,  and  shall  have  all  the  right-s,  powers  and  privileges,  and  be 
subject  to  all  restrictions,  limitations  and  liabilities,  of  other  similar  cor- 
porations organized  under  this  act 

§  66.  Sales  of  the  property  and  franchises  of  such  corporations  that  may 
be  sold  under  a  decree  of  court  shall  be  made  after  such  notice  of  the  time 
and  place  as  the  court  may  deem  proper;  and  if  such  sales  are  made  in  the 
foreclosure  of  one  or  more  mortgages,  the  court  may  order  such  sale  to  be 
made  for  the  whole  amount  of  the  outstanding  bonds  and  interest  secured 
by  such  mortgage  or  mortgages,  or,  if  the  property  and  franchise  will  pro- 
duce so  much,  then  for  the  amount  of  interest  due  under  said  mortgage 
or  mortgages,  subject  to  the  payment  by  the  purchaser  of  the  outstanding 
bonds  and  interest  secured  thereby  as  they  become  due;  and  in  the  latter 
€vent  may,  by  proper  orders,  secure  the  assumption  thereof  by  the  pur- 
chaser; but  when  a  sale  shall  be  ordered  to  be  made,  subject  as  aforesaid, 
the  court  shall  direct  the  officer  making  such  sale,  in  the  event  that  the 
property  and  franchises  offered  do  not  sell  for  enough  to  pay  the  amount 
aforesaid,  to  sell  the  same  free  from  incumbrances.  Sales  under  this  sec- 
tion shall  be  made  on  such  credits  as  the  court  may  deem  proper. 

§  67.  Forfeiture  of  charter  for  failure  to  commence  business.— 
Any  corporation  organized  under  this  act  shall  forfeit  all  rights,  privileges 
and  franchises  obtained  thereunder,  if  it  shall  fail,  for  two  years  after  its 
organization,  to  commence  in  good  faith  the  business  or  to  promote  the 
objects  or  purposes  for  which  it  was  organized. 

§  68.  Want  of  legal  organization  no  defense  in  actions.— No  cor- 
poration organized  under  this  act  or  existing  under  the  laws  of  this  state 
shall  be  permitted  to  set  up  or  rely  upon  the  want  of  legal  organization 
as  a  defense  to  any  action  against  it;  nor  shall  any  person  tramsacting 
business  with  such  corporation,  or  sued  for  injury  done  to  its  property,  be 
permitted  to  rely  upon  such  want  of  legal  organization  as  a  defense. 

This  section  shall  not  be  construed  to  prevent  judicial  inquiry  into  the 
regularity  or  validity  of  the  organization  of  the  corporation  or  its  lawful 
possession  of  any  corporate  power  it  may  undertake  to  assert  in  any  other 
suit  or  proceeding  where  its  corporate  existence  or  the  power  to  exercise 
the  corporate  rights  it  asserts  is  challenged,  and  evidence  tending  to  sus- 
tain such  challenge  shall  be  admissible  in  any  such  suit  or  proceeding. 

§  69.  Name,  etc.,  to  be  displayed  on  principal  offlce.—  Every  cor- 
poration organized  under  this  act  shall,  in  a  conspicuous  place  on  its  prin- 
cipal place  or  places  of  business,  in  letters  sufficiently  large  to  be  easily 
read,  have  painted  or  printed  the  corporate  name  of  such  corporation,  and 
immediately  under  the  same,  in  like  manner,  shall  be  printed  or  painted 
the  word  "Incorporated.*'  And  immediately  under  the  name  of  such  cor 
poration,  upon  all  printed  or  advertising  matter  used  by  such  corporation, 
shall  appear  in  letters  sufficiently  large  to  be  easily  read  the  word  "  Incor- 
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porated."  And  such  corporation  which  shall  fail  or  refuse  to  comply  with 
the  provisions  of  this  section  shall  be  subject  to  a  fine  of  not  less  than 
$100,  and  not  more  than  $500,  to  be  recovered  with  costs  by  the  state,  be- 
fore any  court  of  competent  jurisdiction,  by  action  at  law  to  be  prosecuted 
by  the  attorney-general. 

§  70.  Issuing  new  for  lost  or  destroyed  certificates.—  Every  cor- 
poration organized  under  this  act  may  issue  a  new  certificate  of  stock  in 
the  place  of  any  certificate  theretofore  issued  by  it,  alleged  to  have  been  lost 
or  destroyed,  and  the  directors  may,  in  their  discretion,  require  the  owner 
of  the  lost  or  destroyed  certificate,  or  his  legal  representatives,  to  give  the 
corporation  a  bond,  in  such  sum  as  tliey  may  direct,  not  exceeding  double 
the  value  of  the  stock,  to  indemnify  the  corporation  against  any  claim 
that  may  be  made  against  it  on  account  of  the  alleged  loss  of  any  sucli 
certificate;  a  new  certificate  may  be  issued  without  requiring  any  bond 
when,  in  the  judgment  of  the  directors,  it  is  proper  so  to  do;  and  when  any 
such  corporation  shall  have  refused  to  issue  a  new  certificate  of  stock  in 
place  of  one  theretofore  issued  by  it,  or  by  any  corporation  of  which  it  is 
the  lawful  successor,  alleged  to  have  been  lost  or  destroyed,  the  owner  of 
the  lost  or  destroyed  certificate,  or  his  legal  representatives,  may  apply  to 
the  superior  court  of  the  state  of  Delaware  in  and  for  the  county  in 
which  the  principal  office  of  the  corporation  is  located  for  an  order  re- 
quiring the  corporation  to  show  cause  why  it  should  not  issue  a  new  cer- 
tificate of  stock  in  place  of  the  one  so  lost  or  destroyed ;  such  application 
shall  be  by  petition  duly  verified,  in  which  shall  be  stated  the  name  of  the 
corporation,  the  number  and  date  of  certificate,  if  known  or  ascertainable 
by  the  petitioner,  the  number  of  shares  of  stock  named  therein  and  to 
whom  issued,  and  a  statement  of  the  circumstances  attending  such  loss 
or  destruction;  thereupon  said  court  shall  make  an  order  requiring  the 
corporation  to  show  cause  at  a  time  and  place  therein  mentioned  why  it 
should  not  issue  a  new  certificate  of  stock  in  place  of  the  one  described  in 
the  petition;  a  copy  of  the  petition  or  order  shall  be  served  upon  the  presi- 
dent or  other  head  officer  of  the  corporation,  or  on  the  cashier,  secretary, 
treasurer  or  any  director  thereof  personally,  or  left  at  the  principal  office 
or  place  of  business  of  the  corporation  in  this  state  at  least  five  days  before 
the  time  designated  in  the  order. 

§  71.  At  the  time  and  place  specified  in  the  order,  and  on  proof  of  serv- 
ice thereof,  the  court  shall  proceed  to  hear  the  proofs  and  allegations  in 
behalf  of  the  parties  in  interest,  relative  to  the  subject-matter  of  inquiry, 
and  if  upon  such  hearing  the  court  shall  be  satisfied  that  the  petitioner  is 
the  lawful  owner  of  the  number  of  shares  of  capital  stock,  or  any  part 
thereof,  described  in  the  petition,  and  that  the  certificate  therefor  has  been 
lost  or  destroyed  and  cannot  be  found,  and  no  sufficient  cause  has  been 
shown  why  a  new  certificate  should  not  be  issued  in  pUce  thereof,  it  shall 
make  an  order  requiring  the  corporation,  within  such  time  as  shall  be 
therein  designated,  to  issue  and  deliver  to  the  petitioner  a  new  certificate 
for  the  number  of  shares  of  the  capital  stock  of  the  corporation,  which 
shall  be  specified  in  the  order  as  owned  by  the  petitioner,  and  the  certifi- 
cate for  which  shall  have  been  lost  or  destroyed;  in  making  the  order  tlia 
court  shall  direct  that  the  petitioner  file  such  bond  in  such  form  and  with 
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such  secnrity  as  to  the  court  shall  appear  sufficient  to  indemnif  j  an  j  per- 
son who  shall  thereafter  appear  to  be  the  lawful  owner  of  such  certificate 
stated  to  be  lost  or  stolen;  any  person  who  shall  thereafter  claim  any  rights 
under  the  certificate  so  lost  or  destroyed  shall  have  recourse  to  said  in- 
demnity, and  the  corporation  shall  be  discharged  from  all  liability  to  such 
person  by  reason  of  compliance  with  the  order  of  court;  and  obedience  to 
said  order  may  be  enforced  by  the  court  by  attachment  against  the  officers 
of  the  corporation,  on  proof  of  their  refusal  to  comply  with  the  same. 

§  72.  State  fees. —  On  filing  any  certificate  or  other  paper,  relating  to 
corporations,  in  the  office  of  the  secretary  of  state,  the  following  fees  and 
taxes  shall  be  paid  to  the  secretary  of  state,  for  the  use  of  the  state:  for 
certificate  of  incorporation,  fifteen  cents  for  each  $1,000  of  the  total  amount 
of  capital  stock  authorized,  but  in  no  case  less  than  $30,  and  when  any  cer- 
tificate of  increase  of  the  capital  stock  shall  be  filed  as  required  by  this  act, 
the  secretary  of  state  shall  demand  and  receive  for  the  use  of  the  state, 
fifteen  cents  on  each  $1,000  of  such  increase;  and  when  two  or  more  cor- 
porations shall  consolidate  or  merge,  he  shall  demand  and  receive  for  the 
use  of  the  state  fifteen  cents  on  each  $1,000  of  capital  authorized  beyond 
the  total  authorized  capital  of  the  corporations  consolidated  or  merged,  but 
in  no  case  less  than  $30. 

Upon  receiving  and  filing  a  certificate  of  dissolution,  change  of  name, 
amended  certificates  of  organization  (other  than  those  authorizing  increase 
of  capital  stock),  decrease  of  capital  stock,  increase  or  decrease  of  the  num- 
ber of  shares,  he  shall  demand  and  receive  $20.  All  other  certificates  $5. 
Provided,  that  in  case  of  corporations  for  religious,  charitable  or  educa- 
tional purposes  the  tax  shall  not  be  charged  or  collected. 

The  fees  of  the  secretary  of  state  under  this  act  shall  be  as  follows: 

For  certified  copies,  the  same  as  is  now  provided  by  law  for  the  secre- 
tary of  state  for  certificates  and  copying;  for  receiving,  filing  and  indexing 
certificates,  statements,  affidavits,  decrees,  agreements,  surveys,  reports  and 
any  other  papers  provided  for  by  this  act,  $3  in  each  case;  for  recording 
and  indexing  certificates,  articles  of  association  and  other  papers  required 
by  this  act  to  be  recorded  by  the  secretary  of  state,  the  same  fees  as  are 
now  provided  by  law  for  the  recording  of  deeds. 

§79.  dituB  of  corporation. —  For  all  purposes  of  title,  action,  attach- 
ment, garnishment,  taxation  and  jurisdiction  of  all  courts  held  in  this 
state,  the  situs  of  the  ownership  of  the  capital  stock  of  all  corporations 
existing  under  the  laws  of  this  state,  whether  organized  under  this  act  or 
otherwise,  shall  be  regarded  as  in  this  state. 

§  74.  Renewal  of  charters. —  Any  corporation  existing  under  the  laws 
of  this  state  may,  at  any  time  before  the  expiration  of  the  time  limited 
for  its  existence,  procure  a  renewal  of  its  charter  for  any  period,  together 
with  all  the  rights,  franchises,  privileges  and  immunities,  and  subject  to 
all  its  existing  debts,  duties  and  liabilities,  secured  or  imposed  by  its  then 
existing  charter,  by  filing  a  certificate  of  its  president  and  secretary,  duly 
sworn  or  affirmed  to  by  such  officer  before  any  person  authorized  by  the 
laws  of  this  state  to  administer  oaths  or  affirmations,  with  the  secretary  of 
state,  which  certificate  shall  set  forth: 

1.  The  name  of  the  corporation,  which  shall  be  the  existing  name  of  said 
corporation  at  the  time  of  such  renewal 
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2.  The  name  of  the  city,  town  or  place  within  the  county  in  which  it» 
principal  office  or  place  of  business  is  located  in  this  state. 

3.  The  dat<e  when  such  renewal  is  to  commence,  which  date  shall  be 
prior  to  the  date  of  the  expiration  of  the  charter  desired  to  be  renewed, 
whether  or  not  such  renewal  is  to  be  perpetual,  and,  if  not  perpetual,  the 
time  for  which  such  renewal  is  to  continue. 

4.  That  the  corporation  desiring  to  renew  and  so  renewing  its  charter 
is  duly  organized  and  carrying  on  the  business  authorized  by  its  existing^ 
charter. 

§  76.  Filing  certificate  and  recording  copy.— Such  certificate  for 
the  renewal  and  continuance  of  the  existence  of  any  such  corporation 
shall  be  filed  in  the  office  of  the  secretary  of  state,  who  shall  furnish  a  cer* 
tified  copy  of  the  same  under  his  hand  and  seal  of  office;  said  certified 
copy  shall  be  recorded  in  the  office  of  the  recorder  of  the  county  in  which 
the  principal  office  of  said  corporation  is  located  in  this  state,  in  a  book 
kept  for  the  purpose;  and  said  certificate  or  a  certified  copy  thereof,  duly 
certified  under  the  hand  of  the  secretary  of  state  and  his  seal  of  office,  ac- 
companied with  the  certificate  of  the  recorder  of  the  county  wherein  the 
same  is  recorded,  under  his  hand  and  seal  of  his  office,  stating  that  it  has^ 
been  recorded,  the  record  of  the  same  in  the  office  of  the  recorder  afore- 
said, or  a  copy  of  said  record  duly  certified  by  the  recorder  aforesaid,  or 
the  record  of  such  certified  copy  recorded  in  the  recorder's  office  aforesaid, 
shall  be  evidence  in  all  courts  of  law  and  equity  of  this  state. 

§  76.  State  tax. —  Upon  the  renewal  of  the  existence  of  any  corpora- 
tion, it  shall  pay  to  the  secretary  of  state,  for  the  use  of  the  state,  a  tax  of 
$20  before  the  delivery  of  a  certified  copy  of  its  certificate  of  renewal  by 
him  to  it. 

§  77.  Renewal. —  Any  corporation  desiring  to  renew,  extend  and  con- 
tinue its  corporate  existence  shall,  upon  complying  with  the  provisions  of 
sections  129,  130  and  131  of  this  act,  and  with  the  provisions  of  section  3 
of  article  9  of  the  constitution  of  this  state,  be  and  continue,  for  the  time 
stated  in  its  certificate  of  renewal,  a  corporation,  and  shall,  in  addition  to 
the.  rights,  privileges  and  immunities  conferred  by  its  original  charter, 
possess  and  enjoy  all  the  benefits  of  this  act  which  are  applicable  to  the 
nature  of  its  business,  and  shall  be  subject  to  the  restrictions  and  liabili- 
ties by  this  act  imposed  on  such  corporations. 

§  78.  May  hold  stock,  etc.,  of  other  corporations. — Any  corpora- 
tion created  under  the  provisions  of  this  act  may  purchase,  hold,  sell,  as- 
sign, transfer,  mortgage,  pledge  or  otherwise  dispose  of  the  shares  of  the 
capital  stock  of,  or  any  bonds,  securities  or  evidence  of  indebtedness  cre- 
ated by,  any  other  corporation  or  corporations  of  this  state  or  any  other 
state,  country,  nation  or  government,  and,  while  owner  of  said  stock,  may 
exercise  all  the  rights,  powers  and  privileges  of  ownership,  including  the 
right  to  vote  thereon. 

§  79.  Amended  certificate  before  payment  of  capital  stock.—  It 
shall  be  lawful  for  the  incorporators  of  any  corporation,  before  the  pay- 
ment of  any  part  of  its  capital,  to  file  with  the  secretary  of  state  an 
amended  certificate,  duly  signed  by  the  incorporators  named  in  the  origi- 
nal certificate  of  incorporation,  and  duly  acknowledged  in  the  manner  in 
this  act  required  for  certificates  of  incorporation  in  this  act  heretofore 
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provided  for,  modifyiDg,  changing  or  altering  its  original  certificate  of  in- 
corporation in  whole  or  in  part;  said  secretary  of  state  shall  furnish  a 
certified  copy  of  said  certificate  under  his  hand  and  seal  of  office,  and  said 
certified  copy  shall  be  recorded  in  the  office  of  the  recorder  of  the  county 
in  which  its  original  certificate  of  incorporation  was  recorded;  said  amended 
certificate  shall  take  the  place  of  the  original  certificate  of  incorporation^ 
and  shall  be  deemed  to  have  been  filed  and  recorded  on  the  date  of  th& 
filing  and  recording  of  the  original  certificate;  provided,  however,  that 
nothing  herein  contained  shall  permit  the  insertion  of  any  matter  not  in 
conformity  with  the  provisions  of  this  act  For  filing  any  such  amended 
certificate  of  incorporation  the  secretary  of  state  shall  receive  for  the  use 
of  the  state  a  tax  of  $20,  and  if  the  capital  stock  of  the  corporation  is  in- 
creased by  any  such  amended  certificate,  he  shall  receive,  as  aforesaid,  an 
additional  sum  of  fifteen  cents  for  each  $1,000  of  increase. 

g  80.  Changes  and  amendments. —  Every  corporation  organized 
under  this  act  may  change  the  nature  of  its  business,  change  its  name, 
change  the  par  value  of  the  shares  of  its  capital  stock,  change  the  location 
of  its  principal  office  in  this  state,  extend  its  corporate  existence,  create 
one  or  more  classes  of  preferred  stock,  and  make  such  other  amendments^ 
ohange  or  alteration  as  may  be  desired,  in  manner  following: 

The  board  of  directors  shall  pass  a  resolution  declaring  that  such  ohange 
or  alteration  is  advisable  and  calling  a  meeting  of  the  stockholders  to  take 
action  thereon;  the  meeting  shall  be  held  upon  such  notice  as  the  by-laws 
provide,  and  in  the  absence  of  such  provision,  upon  ten  days*  notice,  given 
personally  or  by  mail;  if  two-thirds  in  interest  of  each  class  of  stockhold- 
ers having  voting  power  shall  vote  in  favor  of  such  amendment,  change 
or  alteration,  a  certificate  thereof  shall  be  signed  by  the  president  and  sec- 
retary under  the  corporate  seal,  acknowledged  by  said  president  and  sec- 
retary, before  any  officer  authorized  by  the  laws  of  this  state  to  take 
acknowledgment  of  deeds,  to  be  the  act,  deed  and  certificate  of  such  cor* 
poration.  And  such  certificate  acknowledged  as  aforesaid,  together  with 
the  assent  in  person  or  by  proxy  of  two-thirds  in  interest  of  each  class  of 
such  stockholders,  shall  be  filed  in  the  office  of  the  secretary  of  state,  and 
a  copy  thereof  duly  certified  by  the  secretary  of  state  shall  be  recorded  in 
the  office  of  the  recorder  of  the  county  in  which  the  original  certificate  of 
incorporation  is  recorded,  and  upon  so  filing  and  recording  the  same  the 
certificate  of  incorporation  shall  be  deemed  to  be  amended  accordingly;' 
provided  that  such  certificate  of  amendment,  change  or  alteration  shall 
contain  only  such  provisions  as  it  would  be  lawful  and  proper  to  insert  in 
an  original  certificate  of  incorporation  made  at  the  time  of  making  such 
amendment;  and  the  certificate  of  the  secretary  of  state  that  such  certifi- 
cate and  assent  have  been  filed  in  his  office,  the  record  of  the  same  in  the 
office  of  the  recorder  aforesaid,  or  a  copy  of  said  record  duly  certified  by 
the  recorder  aforesaid,  shall  be  taken  and  accepted  as  evidence  of  such 
change  or  alteration  in  all  courts  and  placea 

§  81.  Meetings  of  corporation  ~  Principal  office.— That  in  all  cases 
where  it  is  not  otherwise  provided  by  the  by-laws,  the  meetings  of  the 
stockholders  of  every  corporation  in  this  state  shall  be  held  at  its  princi- 
pal office  in  this  state;  the  directors  may  hold  their  meetings,  and  have  an 
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office  or  offices  outside  of  this  state,  if  the  by-laws  or  certificate  of  incoiv 
poration  so  provide;  and  every  corporation  shall  maintain  a  principal  office 
or  place  of  business  in  this  state,  and  have  an  agent  resident  of  this  state 
in  charge  thereof. 

§82.  Classes  of  stock. —  Every  corporation  shall  have  power  to  cre- 
ate two  or  more  kinds  of  stock,  of  such  classes,  with  such  designations, 
preferences  and  voting  powers,  or  restriction  or  qualification  thereof,  as 
shall  be  stated  and  expressed  in  the  certificate  of  incorporation ;  and  the 
power  to  increase  or  decrease  the  stock,  as  in  this  act  elsewhere  provided, 
«hall  apply  to  all  or  any  of  the  classes  of  stock;  but  at  no  time  shall  the 
total  amount  of  the  preferred  stocks  exceed  two-thirds  of  the  actual  capi- 
tal paid  in  cash  or  property;  and  such  preferred  stock  may,  if  desired,  be 
made  subject  to  redemption  at  not  less  than  par,  at  a  fixed  time  and  place, 
to  be  expressed  in  the  certificate  thereof;  and  the  holders  thereof  shall  be 
entitled  to  receive,  and  the  corporators  shall  be  bound  te  pay  thereon,  a 
fixed  yearly  dividend,  to  be  expressed  in  the  certificate,  not  exceeding 
eight  per  centum,  payable  quarterly,  half  yearly  or  yearly,  before  any  divi- 
dend shall  be  set  apart  or  paid  on  the  common  stock,  and  such  dividends 
may  be  made  cumulative;  and  in  no  event  shall  a  holder  of  preferred  stock 
be  personally  liable  for  the  debts  of  the  corporation;  but  in  case  of  insolv- 
ency its  debts  or  other  liabilities  shall  be  paid  in  preference  to  the  pre- 
ferred  stock,  unless  its  original  certificate  of  incorporation  shall  otherwise 
provide;  no  corporation  shall  create  preferred  stock,  except  by  authority 
given  to  the  board  of  directors  by  a  vote  of  at  least  two-thirds  of  the  stock 
voted  at  a  meeting  of  the  common  stockholders,  duly  called  for  that  pur- 
pose; the  terms  "general  stock  "  and  "common  stock"  are  synonymous. 
When  any  corporation  shall  issue  stock  for  labor  done  or  personal  property 
or  real  estate  or  leases  thereof,  in  the  absence  of  fraud  in  the  transaction, 
the  judgment  of  the  directors  as  to  the  value  of  such  labor,  property,  real 
estate  or  leases  shall  be  conclusive. 

§  88.  Changes  of  business,  capital  stock,  name,  etc.— Any  corpo- 
ration of  this  state  existing  at  the  time  this  act  becomes  a  law,  whether 
created  by  special  act  of  the  legislature  or  general  law,  may  change  the 
nature  of  its  business,  be  permitted  to  hold  real  and  personal  property  of 
a  greater  or  less  amount  in  value,  increase  or  decrease  its  capital  stock, 
change  its  name,  change  the  par  value  of  the  shares  of  its  capital  stock, 
change  the  location  of  its  principal  office  or  place  of  business  in  this  state, 
and  ^x.  any  method  of  altering  its  by-laws  permitted  by  any  law  of  this 
state,  in  the  manner  prescribed  in  section  135  of  this  act,  and  any  corpora- 
tion may  in  the  same  manner  relinquish  one  or  more  branches  of  its  busi- 
ness or  extend  its  business  to  such  branches  as  might  have  been  inserted 
in  its  original  charter  or  certificate  of  incorporation  not  contrary  to  the 
laws  of  this  state. 

All  laws  or  parts  of  laws  inconsistent  with  the  provisions  of  this  act  are 
hereby  repealed;  provided, however,  that  all  rights^  privileges  and  immuni- 
ties vested  or  accrued  by  and  under  prior  laws,  all  suits  pending,  all  rights 
of  action  conferred,  and  all  duties,  restrictions,  liabilities  and  penalties  im- 
posed or  required  by  and  under  laws  prior  hereto  shall  not  be  impaired, 
diminished  or  affected  hereby. 
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Fbanchisb  Tax. 

§  84.  Subjects  of  taxation.-*  That  every  telegraph,  telephone,  oable  or 
•electric-light  company,  or  company  organized  for  the  distribution  of  elec- 
tricity, heat  or  power,  or  organized  for  the  purpose  of  producing  or  distrib- 
uting steam,  heat  or  power,  every  express  company  not  owned  by  a  railroad 
<;ompany  and  not  otherwise  taxed,  every  company  organized  for  the  pur- 
pose of  the  production,  distribution  or  sale  of  gas,  every  parlor,  palace  or 
sleeping-car  company,  every  oil  or  pipe  line  company,  every  life  insurance 
company,  every  fire,  marine,  live-stock,  casualty  or  accident  insurance 
company,  except  mutual  fire  insurance  companies  which  do  not  issue  pol- 
icies on  the  stock  plan,  hereafter  incorporated  under  the  laws  of  this  state, 
shall  pay  an  annual  tax  for  the  use  of  the  sta>te  by  way  of  a  license  for  its 
corporate  franchise  as  hereinafter  mentioned;  provided,  however,  that  no 
company  or  society  shall  be  construed  to  be  a  life  insurance  company 
within  the  purview  of  this  act,  which,  by  its  certificate  of  incorporation, 
shall  have  for  its  object  the  assistance  of  sick,  needy  or  disabled  members, 
the  defraying  of  funeral  expenses  of  deceased  members^  or  to  provide  for 
the  wants  of  the  widows  and  families  of  members  after  death. 

§  86.  Annual  report.— That  on  or  before  the  first  Tueday  of  January 
next  and  annually  thereafter,  it  shall  be  the  duty  of  the  president,  treas- 
urer or  other  proper  officer  of  every  corporation  hereafter  incorporated  of 
the  character  specified  in  the  preceding  section,  to  make  report  to  the 
secretary  of  state,  stating  specifically  the  foUowiDg  particulars,  namely: 
Each  telegraph,  telephone,  cable  or  express  company  not  owned  by  a  rail- 
road company  and  not  otherwise  taxed  shall  state  the  gross  amount  of  its 
receipts  from  business  done  in  this  state  for  the  year  preceding  the  making 
such  report;  each  gas  company  and  electric-light  company  shall  state  the 
amount  of  its  receipts  for  light  or  power  supplied  within  this  state  for  the 
year  preceding  the  making  of  each  report,  and  the  amount  of  dividends 
declared  or  paid  during  the  same  time;  each  company  organized  for  the 
distribution  of  heat  or  power,  or  organized  for  the  purpose  of  producing  or 
distributing  steam,  heat  or  power,  shall  state  the  amount  of  its  receipts 
for  the  distribution  of  heat  or  power,  or  for  the  production  or  distribution 
of  steam,  heat  or  power,  within  this  state  for  the  year  preceding  the  mak- 
ing of  such  report,  and  the  amount  of  dividends  declared  or  paid  during 
the  same  time;  each  parlor,  palace  or  sleeping-car  company  shall  state  the 
gross  amount  of  its  receipts  for  fare  or  tolls  for  transportation  of  passen- 
gers within  this  state  during  the  same  time;  each  oil  or  pipe  line  company 
engaged  in  the  transportation  of  oil  or  crude  petroleum  shall  state  the 
gross  amount  of  its  receipts  from  the  transportation  of  oil  or  petroleum 
through  its  pipes  or  in  and  by  its  tanks  or  cars  in  this  state  during  the 
same  time;  each  fire,  marine,  live-stock,  casualty  or  accident  insurance 
company  shall  state  the  total  amount  of  premiums  received  by  it  for  in- 
surance upon  the  lives  of  persons  resident  or  property  located  within  this 
state  during  the  same  time. 

§  86.  FaUe  statement,  and  negleot  to  make  statement.— If  any 
officer  of  any  corporation  required  by  this  act  to  make  a  return  to  the  sec- 
retary of  state  shall,  in  such  return,  make  any  false  statement^  he  shall  be 
91 
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deemed  guilty  of  perjury;  if  any  such  corporation  shall  neglect  or  refuse 
to  make  such  return  within  the  time  limited  as  aforesaid,  the  secretary  or 
state  shall  ascertain  and  fix  the  amount  of  the  annual  license  fee  or  fran- 
chise tax,  and  the  basis  upon  which  the  same  is  determined,  in  such  man- 
ner as  may  be  deemed  by  him  most  practicable,  and  the  amount  so  fixed 
by  him  shall  stand  as  such  basis  of  taxation  under  this  act. 

§  87.  Bate  of  tax. —  That  each  telegraph,  telephone,  cable  and  express- 
corporation  shall  pay  to  the  state  treasurer,  for  the  use  of  the  state,  an  an- 
nual license  fee  or  franchise  tax  at  the  rate  of  one  per  centum  upon  the^ 
gross  amount  of  its  receipts  so  returned  or  ascertained;  that  each  corpo- 
ration organized  for  the  distribution  of  electricity,  heat  or  power,  or  or- 
ganized for  the  purpose  of  producing  or  distributing  steam,  heat  or  power, 
or  organized  for  the  purpose  of  the  production,  distribution  or  sale  of  gas, 
shall  pay  to  the  state  treasurer,  for  the  use  of  the  state,  an  annual  license 
fee  or  franchise  tax  at  the  rate  of  two-fifths  of  one  per  centum  upon  the 
gross  amount  of  its  receipts  so  returned  or  ascertained,  and  four  per  oentum 
upon  the  dividends  in  excess  of  four  per  centum  so  paid  or  declared  by  any 
8uch  corporation;  that  each  oil  or  pipe  line  corporation  shall  pay  to  the 
state  treasurer,  for  the  use  of  the  state,  an  annual  license  fee  or  franchise 
tax  at  the  rate  of  three-fifths  of  one  per  centum  upon  the  gross  amount  of 
its  receipts  so  returned  or  ascertained;  that  each  insurance  company  other 
than  life  shall  pay  to  the  state  treasurer,  for  the  use  of  the  state,  an  an- 
nual license  fee  or  franchise  tax  at  the  rate  of  three-fourths  of  one  per 
oentum  upon  the.gross  amount  of  its  premiums  so  returned  or  ascertained; 
that  each  life  insurance  company  shall  pay  to  the  state  treasurer,  for  the 
use  of  the  state,  an  annual  license  fee  or  franchise  tax  of  three-fourths  of 
one  per  centum  upon  the  amount  of  its  surplus  on  the  31st  day  of  Decem- 
ber next  preceding  as  fixed  by  section  5  of  this  act,  and,  in  addition  thereto, 
a  further  annual  license  fee  or  franchise  tax  of  thirty  one-hundredths  of 
one  per  centum  upon  the  total  gross  insurance  premiums  collected  by  such 
companies  during  the  year  ending  the  81st  of  December  next  preceding. 
The  insurance  commissioner  of  this  state  shall  ascertain  and  report  to  the 
secretary  of  state  all  facts  necessary  to  enable  the  said  secretary  of  state 
to  ascert-ain  and  fix  the  amount  of  taxation  to  be  paid  by  life  insurance  com- 
X>anies  under  this  act,  and  shall  also  certify  to  each  of  said  companies  the 
amount  of  such  taxation  under  this  act;  that  each  parlor,  palace  or  sleeping- 
car  corporation  shall  pay  to  the  state  treasurer,  for  the  use  of  the  state,  an  an^ 
nual  license  fee  or  franchise  tax  at  the  rate  of  one  and  one-half  per  centum 
upon  the  gross  amount  of  its  receipts  so  returned  or  ascertained;  if  any 
oil  or  pipe  line  corporation  has  part  of  its  transportation  line  in  this  state 
and  part  thereof  in  another  state  or  other  states,  such  corporation  shall  re- 
turn a  statement  of  its  gross  receipts  for  transportation  of  oil  or  petroleum 
over  its  whole  line,  together  with  a  statement  of  the  whole  length  of  its 
line,  and  the  length  of  its  line  in  this  state;  such  corporation  shall  pay  an 
annual  license  fee  or  franchise  tax  to  the  state  treasurer,  for  the  use  of  the 
state,  at  the  aforesaid  rate  upon  such  proportion  of  its  said  gross  receipts 
as  the  length  of  its  line  in  this  state  bears  to  the  whole  length  of  its  line; 
that  all  other  corporations  hereafter  incorporated  under  the  laws  of  this 
state,  and  not  hereinbefore  provided  for,  shall  make,  on  or  before  the  first 
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Taesday  of  January  next,  and  annually  thereafter,  return  to  the  secretary 
•f  state  of  such  information  as  may  be  required  by  him  to  carry  out  the 
provisions  of  this  act,  and  shall  pay  an  annual  license  fee  or  franchise  tax 
of  one-twentieth  of  one  per  centum  on  all  amounts  of  capital  stock  issued 
and  outstanding  up  to  and  including  the  sum  of  $8,000,000;  on  all  sums  of 
capital  stock  issued  and  outstanding  in  excess  of  $3,000,000  and  not  exceed- 
ing  $5,000,000,  an  annual  license  fee  or  franchise  tax  of  one-fortieth  of  one 
per  centum,  and  the  further  sum  of  $80  per  annum  per $1,000,000  or  any  part 
thereof  on  all  amounts  of  capital  stock  issued  and  outstanding  in  excess 
of  $5,000,000;  provided,  that  this  act  shall  not  apply  to  railroad,  railway, 
canal  or  banking  corporations,  or  to  savings  banks,  cemeteries  or  religious 
corporations,  or  to  purely  charitable  or  educational  associations,  or  man- 
ufacturing or  mining  corporations,  at  least  fifty  per  centum  of  whose  cap- 
ital stock  issued  and  outstanding  is  invested  in  mining  or  manufacturing 
carried  on  within  this  state;  if  any  manufacturing  or  mining  company, 
carrying  on  business  in  this  state,  shall  have  less  than  fifty  per  centum  of 
its  capital  stock  issued  and  outstanding  invested  in  business  carried  on 
within  this  state,  such  company  shall  pay  the  annual  license  fee  or  fran- 
chise tax  herein  provided  for  companies  not  carrying  on  business  in  this 
state,  but  shall  be  entitled,  in  the  computation  of  such  tax,  to  a  deduction 
from  the  amount  of  its  capital  stock  issued  and  outstanding  of  the  assessed 
value  of  its  real  and  personal  estate  so  used  in  .manufacturing  or  mining. 

§  88.  Certifioate  of  secretary  of  state  to  treasurer.— That  the  secre- 
tary of  state  shall  certify  and  report  to  the  state  treasurer,  on  or  before 
the  first  Tuesday  of  February  in  each  year,  a  statement  of  the  basis  of  the 
annual  license  fee  or  franchise  tax  as  returned  by  each  corporation  or  com- 
pany to  or  be  ascertained  by  the  said  secretary  of  state,  and  the  amount 
of  tax  due  thereon  respectively,  at  the  rate  fixed  by  this  act;  such  tax  shall 
thereafter  become  due  and  payable  and  it  shall  be  the  duty  of  the  state 
treasurer  to  receive  the  same;  if  the  tax  of  any  corporation  or  company 
remains  unpaid  on  the  1st  day  of  March  after  the  same  becomes  due,  the 
same  shall  thenceforth  bear  interest  at  the  rate  of  one  per  centum  for  each 
month  until  paid;  the  secretary  of  state  shall  have  power  to  require  of  any 
corporation  or  company  subject  to  tax  under  this  act  such  information  or 
reports  touching  the  affairs  of  such  corporation  or  company  as  may  be  nec- 
essary to  carry  out  the  provisions  of  this  act;  and  may  require  the  produc- 
tion of  the  books  of  any  such  corporation  or  company,  and  may  swear  or 
affirm  and  examine  witnesses  in  relation  thereto. 

-%  80.  Tax  as  a  debt. —  That  such  tax  when  determined  shall  be  a  debt 
due  from  such  corporation  or  company  to  the  state,  for  which  an  action  at 
law  may  be  maintained  after  the  same  shall  have  been  in  arrears  for  the 
period  of  one  month;  such  tax  shall  also  be  a  preferred  debt  in  case  of  in- 
solvency. 

g  90.  CoUeotion  of  tax.— That  in  addition  to  other  remedies  for  the 
collection  of  such  tax  it  shall  be  lawful  for  the  attorney-general,  either  of 
his  own  motion  or  upon  request  of  the  state  treasurer,  whenever  any  tax 
due  under  this  act  from  any  corporation  or  company  shall  have  remained 
in  arrears  for  a  period  of  three  months  after  the  same  shall  have  become 
payable,  to  apply  to  the  court  of  chancery,  by  petition  in  the  name  of  the 
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state,  on  five  days*  notice  to  such  corporation  or  company,  which  notioe 
may  be  served  in  such  manner  as  the  chancellor  may  direct,  for  an  injunc- 
tion to  restrain  such  corporation  or  company  from  the  exercise  of  any 
franchise  or  the  transaction  of  any  business  within  this  state  until  the 
payment  of  such  tax  and  interest  due  thereon,  and  the  cost  of  such  appli- 
cation shall  be  fixed  by  the  chancellor;  the  said  court  is  hereby  authorized 
to  grant  such  injunction,  if  a  proper  case  appears,  and  upon  the  granting 
and  service  of  such,  injunction  it  shall  not  be  lawful  for  any  such  corpo- 
ration or  company  thereafter  to  exercise  any  franchise  or  transact  any  busi- 
ness in  this  state  until  such  injunction  shall  be  dissolved. 

§  91.  Exemptions.—  That  this  act  shall  not  apply  to  or  in  any  manner 
affect  the  tax  upon  the  premiums  obtained  in  this  stat-e  by  foreign  fire  in- 
surance companies  and  their  agents,  which  tax  shall  be  in  lieu  of  the  tax 
herein  provided  and  shall  be  collected  and  distributed  as  is  specially  pro- 
vided by  law  in  relation  thereta 

§  02.  Betaliatory  taxation.— When,  by  the  laws  of  any  other  state  or 
nation,  any  other  or  greater  taxes^  fines,  penalties,  licenses,  fees  or  other 
obligations  or  requirements  are  imposed  upon  corporations  of  this  state, 
doing  business  in  such  other  state  or  nation,  or  upon  their  agents  therein, 
than  the  laws  of  this  state  impose  upon  their  corporations  or  agents  doing 
business  in  this  state,  so  long  as  such  laws  continue  in  force  in  such  foreign 
state  or  nation,  the  same  taxes,  fines,  penalties,  licenses,  fees,  obligations 
and  requirements,  of  whatever  kind,  shall  be  imposed  upon  all  corporations 
of  such  other  state  or  nation  doing  business  within  this  state  and  upon 
their  agents  here;  provided,  that  nothing  herein  shall  be  held  to  repeal  any 
duty,  condition  or  requirement  now  imposed  by  law  upon  such  corpora- 
tions of  other  states  or  nations  transacting  business  in  the  state. 

§  03.  Failure  to  pay  taxes,  oharter  Toid.— If  any  corporation  here- 
after created  shall  for  two  consecutive  years  neglect  or. refuse  to  pay  the 
state  any  tax  which  has  been  or  shall  be  assessed  against  it,  or  which  it  is 
required  to  pay,  under  any  law  of  this  state,  and  made  payable  into  the 
state  treasury,  the  charter  of  such  corporation  shall  be  void,  and  all  powers 
conferred  by  law  upon  such  corporation  are  hereby  declared  inoperative 
and  void,  unless  the  governor  shall,  for  good  cause  shown  to  him,  give 
further  time  for  the  payment  of  such  taxes,  in  which  case  a  certificate 
thereof  shall  be  filed  by  the  governor  in  the  oflice  of  the  state  treasurer, 
stating  the  reasons  therefor. 

§  94.  Beport  to  governor —Froolamation  avoiding  oharter.-— On 
or  before  the  first  Tuesday  of  January  in  each  year  the  state  treasurer  shall 
report  to  the  governor  a  list  of  all  the  corporations  or  companies  which  for 
two  years  next  preceding  such  report  have  failed,  neglected  or  refused  to 
pay  the  taxes  assessed  against  them  or  due  by  them  under  the  law  of  this 
state,  and  the  governor  shall  forthwith  issue  his  proclamation  declaring 
under  this  act  of  the  legislature  that  the  charters  of  these  corporations  are 
repealed. 

The  proclamation  of  the  governor  shall  be  filed  in  the  office  of  the  secre- 
tary of  state,  and  published  in  such  newspapers  and  for  such  length  of  time 
as  the  governor  shall  designate. 
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§  06.  Penalty  for  acting  under  void  charter.— Any  person  or  per- 
sons  who  shall  exercise  or  attempt  to  exercise  any  powers  under  the  char^ 
ter  of  any  snoh  corporation  after  the  issuing  of  such  proclamation  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall  be  punished  by  imprisonment 
not  exceeding  one  year,  or  a  fine  not  exceeding  |1,000,  or  both,  in  the  dia^ 
cretion  of  the  court 

S  96.  Other  remedies  for  collection  of  taxes.--  After  any  corpora- 
tion of  this  state  hereafter  incorporated  has  failed  and  neglected  for  the 
space  of  two  consecutive  years  to  pay  the  taxes  imposed  on  it  by  law,  and 
the  state  treasurer  of  this  state  shall  have  reported  such  corporation  to  the 
governor  of  this  state,  as  provided  in  this  act,  then  it  shall  be  lawful  for 
the  attorney -general  of  this  state  to  proceed  against  said  corporation  in  the 
court  of  chancery  of  this  state  for  the  appointment  of  a  receiver  or  other- 
wise, and  the  said  court  in  such  proceeding  shall  ascertain  the  amount  of 
the  taxes  remaining  due  and  unpaid  by  such  corporation  to  the  state  of 
Delaware,  and  shall  enter  a  final  decree  for  the  amount  so  ascertained,  and 
thereupon  &  fieri  facicu  or  other  process  shall  issue  for  the  collection  of  the 
same  as  other  debts  are  collected,  and  if  no  property  which  may  be  seized 
and  sold  on  fieri  facicui  shall  be  found  within  the  said  state  of  Delaware, 
sufficient  to  pay  such  decree,  the  said  court  shall  further  order  and  decree 
that  the  said  corporation,  within  ten  days  from  and  after  the  service  of 
notice  of  such  decree  upon  any  officer  of  eaid  corporation  upon  whom 
service  of  process  may  be  lawfully  made,  or  such  notice  as  the  court  shall 
direct)  shall  assign  and  transfer  to  the  trustees  or  receiver  appointed  by  the 
court,  any  chose  in  action,  or  any  patent  or  patents,  or  any  assignment  of 
or  license  under  any  patented  invention  or  inventions  owned  by,  leased  or 
licensed  to  or  controlled  in  whole  or  in  part  by  said  corporation,  to  be  sold 
by  said  receiver  or  trustee  for  the  satisfaction  of  such  decree,  and  no  in« 
junction  theretofore  issued  nor  any  forfeiture  of  the  charter  of  any  such 
corporation  shall  be  held  to  exempt  such  corporation  from  compliance  with 
such  order  of  the  court;  and  if  the  said  corporation  shall  neglect  or  refuse, 
within  ten  days  from  and  after  the  service  of  such  notice  of  such  decree, 
to  assign'and  transfer  the  same  to  such  receiver  or  trustee  for  sale  as  afore- 
said, it  shall  be  the  dpty  of  said  court  to  appoint  a  trustee  to  make  the 
assignment  of  the  same,  in  the  name  and  on  behalf  of  such  corporation,  to 
the  receiver  or  trustee  appointed  to  make  such  sale,  and  the  said  receiver 
or  trustee  shall  thereupon,  after  such  notice  and  in  such  manner  as  re- 
quired for  the  sale  under  fieri  facias  of  personal  property,  sell  the  same 
to  the  highest  bidder,  and  the  said  receiver  or  trustee,  upon  the  payment  of 
the  purchase-money,  shall  execute  and  deliver  to  such  purchaser  an  assign- 
ment and  transfer  of  all  the  patents  and  interests  of  the  corporation  so 
sold,  which  assignment  or  transfer  shall  vest  in  the  purchaser  a  valid  title 
to  all  the  right,  title  and  interest  whatsoever  of  the  said  corporation  therein, 
and  the  proceeds  of  such  sale  shall  be  applied  to  the  payment  of  such  un- 
paid taxes,  together  with  the  costs  of  said  proceedings. 

g  97.  Proclamation  of  governor  correcting  mistake.— -Whenever 
it  is  established  t^  the  satisfaction  of  the  governor  that  any  corporation 
named  in  said  proclamation  has  not  neglected  or  refused  to  pay  said  tax 
within  two  consecutive  years,  or  has  been  inadvertently  reported  to  the 
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governor  by  the  state  treasurer  as  refusing  or  neglecting  to  pay  the  same 
as  aforesaid,  that  the  governor  be  and  he  is  hereby  authorized  to  correet 
suoh  mistake,  and  to  make  the  same  known  by  filing  his  proclamation  to 
that  effect  in  the  office  of  the  secretary  of  state. 

§  98.  Bestoration  of  charter. —  If  the  charter  of  any  corporation  here* 
after  created  shall  become  inoperative  or  void  by  proclamation  of  the  gov- 
ernor, or  by  operation  of  law,  for  non-payment  of  taxes,  the 'governor,  by 
and  with  the  advice  of  the  attorney-general,  may.  at  any  time  within  two 
years  thereafter,  or  after  the  default  in  the  payment  of  such  taxes,  upon 
payment  by  said  corporation  to  the  secretary  of  state  of  such  sum  in  lieu 
of  taxes  and  penalties  as  to  them  may  seem  reasonable,  but  in  no  case  to 
be  less  than  the  fees  required  as  upon  the  filing  of  the  original  certificate  of 
incorporation,  permit  such  corporation  to  be  reinstated  and  entitled  to  all 
its  franchises  and  privileges,  and  upon  such  payment  as  aforesaid  the  sec- 
retary of  state  shall  issue  his  certificate  entitling  such  corporation  to  con- 
tinue its  said  business  and  its  said  franchises. 

Nothing  in  this  section  contained  shall  relieve  said  corporation  from 
penalty  of  forfeiture  of  franchises  in  case  of  failure  to  pay  future  taxes 
imposed  as  in  this  act  provided. 

§  90.  Beviewof  assessment. — The  officers  of  any  corporation  who 
shall  consider *the  tax  levied  under  the  provisions  of  this  act  excessive  or 
otherwise  unjust  may  make  application  to  the  governor  for  a  review  of 
the  assiessment  and  a  readjustment  of  the  t-ax;  provided,  there  be  filed 
with  the  governor  within  three  months  from  the  date  of  assessment  a  peti- 
tion of  appeal,  duly  verified  according  to  law,  stating  specifically  the 
grounds  upon  which  the  appeal  is  taken  and  the  reasons  why  the  tax  ia 
considered  excessive  or  unjust;  the  governor  shall  thereupon  proceed  to 
investigate  the  contentions  raised  by  the  said  petition  of  appeal;  and  for 
the  purpose  of  such  hearing,  the  officers  of  said  corporation  may  be  sum- 
moned to  appear  before  the  governor,  either  in  person  or  by  attorney,  and 
questioned  as  to  the  statements  set  forth  in  the  said  petition  of  appeal; 
if  in  the  opinion  of  the  governor  it  shall  appear  that  the  tax  so  levied  as 
aforesaid  is  excessive  or  unjust,  he  shall  thereupon  require  the  officers  of 
the  corporation  to  file  with  him  a  corrected  return,  and  upon  said  cor- 
rected return  the  assessment  shall  be  adjusted  and  the  tax  reduced  or 
amended  as  in  the  opinion  of  the  governor  shall  seem  proper. 

If  the  petition  of  appeal  shall  not  be  filed  within  three  months  from  the 
date  of  the  assessment,  as  aforesaid,  the  right  to  appeal  to  the  governor 
shall  be  considered  and  treated  as  having  been  waived  and  the  amount  of 
tax  levied  shall  be  payable  and  collectible  at  once. 

That  the  secretary  of  state  shall  receive  for  the  services  required  of  him 
under  the  provisions  of  this  act  the  sum  of  $500,  to  be  paid  to  him  annually 
in  addition  to  the  salary  and  fees  now  provided  by  law. 

§  100.  Exemptions. — That  the  provisions  of  this  act  shall  not  apply 
to  corporations  heretofore  incorporated,  and  the  property  of  such  corpora- 
tions is  hereby  made  exempt  from  taxation  under  the  provisions  of  this 
act,  such  exemption,  in  the  opinion  of  the  general  assembly,  being  best  to 
promote  the  public  welfare. 
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^  101.  State  taxes  required  to  be  paid  to  the  secretary  of  state,  on  filing^ 
any  certificate  or  other  paper  relating  to  corporations,  as  tabulated  by  the 
secretary  of  state. 

Certificate  of  Incorporation, 

For  each  $1,000  of  the  total  capital  stock  authorized |0.15 

Certificate  of  Increaee, 
For  each  |1,000  of  increase  of  capital  stock $0.15 

Certificate  or  Agreement  of  Consolidation  or  Merger. 

For  each  $1,000  of  capital  stock  of  new  company,  over  and  above 
the  total  capital  stock  of  the  companies  so  consolidated  or 
merged $0.15 

In  no  case  less  than dO.OO 

Certificate  of  DiseoltUion. 

Change  of  name,  amended  certificate  of  organization,  decrease  of 

capital  stock  and  increase  or  decrease  of  number  of  shares. ••    $20.00 
Other  certificates 5.00 

ExemptecL 
Religious,  charitable  or  educational  companies. 

Fees  to  Secretary  of  State, 
For  certified  copies: 

Copying  per  line • $0.09 

For  official  seal  on  certificate •  •        1 .00 

For  receiving,  filing  and  indexing  any  paper  provided  by  law  to 

be  filed  with  him 2.00 

For  recording  where  required  by  law: 

Per  line 01 

ANNUAL  FBAJTCHISE  TAXBS. 

Telegraph,  telephone,  cable  and  express  companies,  1  per  cent  on  gross 

amount  of  receipts. 
Companies  for  distribution  of  electricity,  heat  or  power,  or  production  and 

distribution  of  steam,  heat  or  power,  or  production,  distribution  or  sale 

of  gas,  i  of  1  per  cent  on  gross  amount  of  receipts  and  4  per  cent,  on 

dividends  in  excess  of  4  per  cent 
Oil  or  pipe  line  companies,  {  of  1  per  cent  on  gross  amount  of  receipt& 

When  part  of  line  is  out  of  state,  company  is  required  to  pay  on  pro- 

portionate  part  of  receipts. 
Insurance  companies  (other  than  life),  f  of  1  per  cent  on  gross  amount  of 

premiums. 
Life  insurance  companies,  f  of  1  per  cent  on  surplus  and  ^ffg  of  1  per  cent 

on  total  gross  insurance  premiums  collected  by  company  during  year. 
Parlor,  palace  or  sleeping-car  companies^  li  per  cent  on  gross  amount  of 

receipt& 
Other  companies,  ^i^  of  1  per  cent  on  capital  stock  issued  and  outstanding 

up  to  and  including  |pi,000,000. 
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One-fortieth  of  1  per  cent  on  capital  stock  issued  and  outstanding  in  ex- 
cess of  $8,000,000  and  not  exceeding  $5,000,000. 

Thirty  dollars  on  each  $1,000,000  issued  and  outstanding  in  excess  oC^ 
$5,000,000. 

EXEMPTIONS  FROM  TAX. 

Railroads,  railways,  canals,  banking  corporations,  savings  banks^  ceme- 
teries, religious,  charitable  or  educational  companies,  and  manufacturing 
or  mining  companies,  fifty  per  cent  of  whose  capital  stock  issued  and  out- 
standing is  invested  in  manufacturing  and  mining  in  this  state.  Manu- 
facturing and  mining  companies  not  having  said  fifty  per  cent  soinvested^ 
but  having  a  part  of  the  capital  stock  so  invested,  are  entitled  to  deduction 
of  value  of  real  and  personal  property  used  in  manufacturing  and  mining 
in  the  state,  from  amount  of  capital  stock  issued  and  outstanding. 

§  102.  Form  of  certificate  of  incorporataon  of  the . 

First  The  name  of  this  corporation  is b 

Second,  Its  principal  office  and  place  of  business  in  the  state  of  Delaware 
is  to  be  located  in  the  city  of  Dover,  county  of  Kent 

Third,  The  nature  of  the  business  and  the  objects  and  purposes  proposed 
to  be  transacted,  promoted  and  carried  on  are  to  do  any  or  all  of  the  things 
herein  mentioned,  as  fully  and  to  the  same  extent  as  natural  persons  might 
or  could  do,  and  in  any  part  of  the  world,  viz. : 

In  furtherance,  and  not  in  limitation,  of  tho  general  powers  conferred  hjr 
the  laws  of  Delaware,  it  is  expressly  provided  that  this  corporation  shall 
also  have  the  following  powers,  viz.: 

To  take,  own,  hold,  deal  in,  mortgage  or  otherwise  lien,  and  to  lease,  sell, 
exchange,  transfer,  or  in  any  manner  whatever  dispose  of,  real  property 
wherever  situated. 

To  manufacture,  purchase  or  acquire  in  any  lawful  manner,  and  to  hold» 
own,  mortgage,  pledge,  sell,  transfer,  or  in  any  manner  dispose  of,  and  ta- 
deal  and  trade  in,  goods,  wares,  merchandise  and  property  of  any  and 
every  class  and  description. 

To  acquire  the  good- will,  rights  and  property  of  any  person,  firm,  asso- 
ciation or  corporation ;  to  pay  for  the  same  in  cash,  the  stock  of  this  com- 
pany, bonds  or  otherwise;  to  hold  or  in  any  manner  to  dispose  of  the  whole 
or  any  part  of  the  property  so  purchased;  to  conduct  in  any  lawful  man- 
ner the  whole  or  any  part  of  any  business  so  acquired,  and  to  exercise  all 
the  powers  necessary  or  convenient  in  and  about  the  conduct  and  manage- 
ment of  such  business. 

To  apply  for,  or  in  any  manner  to  acquire,  and  to  hold,  own,  use  and 
operate,  or  to  sell  or  in  any  manner  dispose  of,  and  to.  grant  license  or  other 
rights  in  respect  of,  and  in  any  manner  deal  with,  any  and  all  rights,  in- 
ventions, improvements  and  processes  exercised  or  used  in  connection  with 
or  secured  under  letters  patent  or  copyrights  of  the  United  States  or  other 
countries,  and  to  turn  to  account,  work,  operate  or  develop  the  same,  and 
to  carry  on  any  business,  manufacturing  or  otherwise,  which  may  directly* 
or  indirectly  prove  necessary,  advantageous  or  serviceable  in  the  premises. 

To  enter  into,  make  and  perform  contracts  of  every  kind  with  any  per* , 
son,  firm,  association  or  corporation,  and,  without  limit  as  to  amount,  to- 
draw,  make,  accept,  indorse,  discount  execute  and  Issue  promissory  notes^ 
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>dnift8,  bills  of  exchange,  warrants,  bonds,  debentures  and  other  negotiable 
or  transferable  instruments,  so  far  as  may  be  permitted  by  the  laws  of  the 
state  of  Delaware.  . 

To  have  oflSces  and  oarry  on  business  without  restriction  as  to  place  or 
amount. 

To  do  any  or  all  of  the  things  herein  set  forth  to  the  same  extent  as  nat- 
ural persons  might  or  could  do,  and  in  any  part  of  the  world,  as  principals, 
agents,  contractors,  trustees  or  otherwise,  and  either  alone  or  conjointly 
with  others. 

In  general  to  carry  on,  in  connection  with  the  objects,  purposes  and 
businesses  above  set  forth,  any  other  business  whatsoever,  and  with  all  the 
powers  conferred  by  the  laws  of  Delaware  upon  corporations  under  the  act 
hereinafter  referred  ta 

Fourth,  The  amount  of  the  total  authorized  capital  stock  of  this  corpo- 
ration is dollars  ($ ),  divided  into shares  of dollars  (| ^> 

each. 

The  amount  of  capital  stock  with  which  it  will  commence  business  is 
dollars  <| ),  being shares,  of dollars  ($ )  each. 

FiftK  The  names  and  places  of  residence  of  each  of  the  subscribers  to> 
the  capital  stock  are  as  follows: 


Name. 

Residence. 

Sixth  The  existence  of  this  corporation  is  to  be  perpetual 

SeventK  The  affairs  of  this  corporation  are  to  be  conducted  by  the  officers 
and  persons  fixed  by  the  by-laws;  and  such  persons  are  to  be  chosen  at 
the  times  and  places  and  in  the  manner  fixed  by  the  by-laws. 

Eighth,  This  corporation  may  become  seized  and  possessed  of  either  real 
or  personal  estate,  or  both,  to  an  unlimited  extent,  but  a  limit  to  the  value 
of  the  property  so  held  may  be  fixed  by  the  by-law& 

NintK  The  amount  of  indebtedness  or  liability  which  this  corporation 
may  at  any  time  incur  shall  be  unlimited,  unless  a  limit  thereto  be  fixed 
by  the  by-laws. 

Tenth,  The  private  property  of  the  stockholders  shall  not  be  subject  to 
the  payment  of  corporate  debts  to  any  extent  whatever. 

Eleventh.  The  directors  shall  have  power  to  make  and  to  alter  the  by- 
laws; to  fix  the  amount  to  be  reserved  as  working  capital,  and  to  author- 
ize, and  cause  to  be  executed,  mortgages  and  liens,  without  limit  as  to 
amount,  upon  the  property  and  franchises  of  the  corporation,  and,  in  gen- 
eral, to  exercise  all  powers  and  authorities  not  expressly  withheld  from 
them  by  the  law,  or  this  certificate  of  incorporation,  or  the  action  of  the- 
stockholdera 

With  the  consent,  in  writing,  and  pursuant  to  a  vote  of  the  holders  of 
per  cent,  of  the  capital  stock  issued  and  outstanding,  the  directors  shall 
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have  authority  to  dispose,  in  any  manner,  of  the  whole  .property  of  this 
corporation. 

The  by-laws  shall  determine  whether  and  to  what  extent  the  aocoonts 
Bnd  books  of  this  corporation,  or  any  of  them,  shall  be  open  to  the  inspeo- 
tion  of  the  stockholders;  and  no  stockholder  shall  have  any  right  of  in> 
-specting  any  account,  or  book,  or  document  of  this  corporation,  except  as 
conferred  by  law  or  the  by-laws,  or  by  resolution  of  the  stockholders. 

The  stockholders  and  directors  shall  have  power  to  hold  their  meetings 
and  keep  the  books,  outside  of  the  state  of  Delaware,  at  such  places  as 
may  be  from  time  to  time  designated* 

It  is  the  intention  that  the  objects  specified  in  the  third  paragraph  hereof 
«hall,  except  where  otherwise  expressed  in  said  paragraph,  be  nowise  lim- 
ited or  restricted  by  reference  to  or  inference  from  the  terms  of  any  other 
paragraph  or  clause  in  this  certificate  of  incorporation,  but  that  the  ob- 
jects specified  in  each  of  the  clauses  of  this  certificate  shall  be  regarded  as 
independent  objecta 

We.  the  undersigned,  for  the  purpose  of  forming  a  corporation  under  aa 
act  of  the  state  of  Delaware,  entitled  ''An  act  providing  a  general  corpo- 
ration law,*'  approved  March  10,  A.  D.  1899,  do  make,  record  and  file  this 
certificate,  and  do  certify  that  the  facts  herein  stated  are  true;  and  we 
have  accordingly  hereunto  set  our  respective  hands  and  seals. 

Dated  at , ,  19— * 

.    [US.] 

w    [I.  a] 

.   [ual 

In  presence  of 


■■\ 


State  of  - 
bounty  of  • 

Be  it  remembered  that  on  this day  of  — «— ^  A.  D.  19 — ,  personally 

appeared  before  me,  the  subscriber,  a ,  and ,  parties  to  the  foregoing 

certificate  of  incorporation,  known  to  me  to  personally  to  be  such,  and  sev- 
erally acknowledged  this  certificate  of  incorporation  to  be  their  act  and 
•deed  respectively,  and  that  the  facts  therein  stated  were  truly  set  forth. 

Given  under  ray  hand  and  seal  of  oflSoe  the  day  and  year  aforesaid. 

[For  additional  forms  see  pamphlet  'tasued  by  Oorporation  Thrust  Ctompany  of  I>OTer» 
Delaware.] 
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Beferenoes  are  to  sections  except  where  the  lefters  "  p  ^^  and  *'  n  ^*  refer  to  page  and  notci 

Vol  I,  a  l-CO^i  Vol.  n,  81 057-1880. 

ABSOLUTE  RIGHTS,  658. 

*•  ACCOUNT  TRADING,"  119. 

ACQUIESCENCE  — 

as  affecting  quo  warranto  proceedings,  1 141-1 14& 

ACTION— 

absence  of  legitimate  motive  as  ground  for,  469-499. 

against  a  criminal  conspiracy  for  damages,  362. 

against  combination  for  discharge  of  employee,  in  the  absence  of  mal- 
ice or  violence,  no  action  lies,  517. 

against  combination  of  capital  for  boycotting  an  hotel-keeper,  563. 

against  corporate  combination  causing  damages,  632. 

against  labor  organizations  as  civil  conspiracies,  446. 

Alien  V.  Flood,  481-500. 

blacklisting,  574-57a 

blacklisting,  railroad  companies  liable  for  false  entries  in  records  of 
causes  of  discharge  of  employees,  577. 

boycott  as  a  ground  of,  543. 

boycott,  remedy  in  court  of  law,  548L 

breach  of  contract  by  induceitaent  of  others,  403. 
.  by  non-union  employee  discharged  on  account  of  union,  546. 

civil  conspiracy,  parties  liable  in,  376. 

coercion  and  intimidation  as  a  ground  for,  498. 

coercion  or  intimidation  must  be  of  substantial  character,  504,  505L 

conspiracy  as  a  basis  for,  501-503. 

damages  resulting  from  illegal  combination  of  capital,  508. 

defense  that  combination  is  illegal,  643-646. 

defense  that  plaintiff  is  an  illegal  combination,  S79-89L 

for  conspiracy  to  do  lawful  act  does  not  lie,  579. 

for  damages  caused  by  conspiracy,  371-376. 

for  damages  resulting  from  lawful  acts  of  combination,  469-499. 

for  damages  resulting  from  unlawful  acts  of  combination,  468. 

fundamental  proposition  regarding  disturbance  of  rights,  497,  4961 

gist  of,  is  not  the  combination  or  conspiracy,  565. 

gist  of,  private  action  against  combination,  565. 

liability  of  all  parties  to  conspiracy  for  act  of  one,  468L 

malice  as  a  cause  of,  492i 
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ACTION  (continued)  — 

malice  as  a  cause  of,  some  fundamental  propositions,  498. 

malicious  combination  to  ruin  as  ground  for,  250. 

meaning  of  terms  "maliciously/'  "wrongfully/*  "intent  to  injure,**' 
260,  201. 

motives  as  a  cause  of,  490. 

motive  of  a  combination  as  affecting  right  of,  266,  n.  !• 

no  action  arises  from  severe  competition,  263. 

no  recovery  between  parties  to  illegal  combination,  598. 

parties  to,  under  federal  anti-trust  act,  882. 

quo  warranto,  1074-1194.    See  Quo  Warranto. 

right  of,  against  combination  based  on  unlawful  acts,  258. 

right  of  railroad  companies  to  forbid  employees  trading  with  a  certaia 
merchant,  568. 

slander  and  libel  by  labor  organizations,  549. 

state  anti-trust  laws  pleaded  in  defense  to  suit,  917. 

to  recover  damages  for  civil  conspiracy,  867. 

to  recover  damages  for  conspiracy,  888,  339. 

to  recover  damages  resulting  from  strike,  p.  385,  n.  1. 

to  recover  damages  under  federal  anti-trust  act,  876-878. 

to  recover  fine  imposed  by  combination  of  employees,  440,  441. 

to  recover  money,  burden  of  proof  upon  defendant  in  gambling  trans- 
actions, 154. 

to  recover  money  by  assignee  of  brokers  to  recover  balance  of  ao* 
count,  151,  n.  2. 

to  recover  money  by  broker  against  principal  in  gambling  transactions, 
151. 

to  recover  money  loaned  or  advanced  in  gambling  transactions  can- 
not be  recovered,  152,  153. 

to  recover  money  on  note  given  to  broker  to  secure  "  margins^'*  150; 
n.  1. 

under  federal  anti-trust  act,  867-892. 

where  common  rights  clash,  510l 

ACTIONS  AT  LAW,  1195-1230. 

against  a  corporation  for  conspiracy,  1203. 

against  combinations  for  refusing  to  sell,  1197-1201. 

against  combinations,  general  propositions,  1195,  1196L 

against  combinations  of  labor,  1209-1214. 

against  combinations,  parties  liable,  1196. 

against  combinations  to  oppress,  1203-1208. 

against  combinations,  where  act  occasioning  injury  is  not  unlawful* 

1196. 
assignee,  rights  of,  1227. 

between  parties  to  illegal  combinations,  1224-1226. 
by  combinations,  1215-1219. 
by  receiver  of  combination,  1220l 
defenses  to,  against  illegal  combinations,  1215-1219. 
illegal  character  of  contract  cannot  be  waived,  1228. 
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ACrriONS  AT  LAW  (continued)  — 

illegal  contracts,  courts  will  take  notice  of  illegality^  1221-1238. 
measure  of  damages,  1229.  1280. 
plea  in  abatement,  1228. 

statutes  permitting  illegality  of  combination  to  be  pleaded  in  defense, 
1215-1219. 

AFFIDAVITS  — 

violation  of  injunction,  see  Injunction;  Ck>NTEMFT  of  Coubt. 

AGENCY  — 

law  of,  as  affecting  brokers  and  their  principals,  146-151. 

AGENTS  (see  also  Brokers;  Principal  and  Agent)  — 

bound  by  contracts  in  restraint  of  trade  made  by  principal,  78L 
exclusive,  appointment  of  is  legal,  227. 
picket  as  the  agent  of  a  combination,  539. 

AGREEMENT  (see  also  Subsequent  Agreement)  — 

for  organization  of  illegal  combination  need  not  be  in  writing,  648, 

not  to  employ  drummers  or  "runners,"  legal,  239. 

not  to  pay  bonus,  legal,  236. 

to  get  rid  of  a  business  rival  is  legal,  248b 

to  prevent  competition,  when  legal,  2381 

AGRICULTURAL  PRODUCTS  — 

trade  in,  see  Controlling  the  Market. 

AIDS  AND  FACILITIES  TO  COMMERCE  — 

distinction  between,  and  commerce  itself,  854r^60l 

ALABAMA  — 

laws  of,  affecting  labor,  915. 

laws  of,  affecting  trusts  and  combinations,  914w 

ALCOHOL  (see  Distillers*  and  Cattle-feeders'  Trust). 

ALLEN  V.  FLOOD.  481-500. 
commented  upon,  499. 
element  of  conspiracy  in,  500. 

fundamental  assumptions  underlying  decision,  497,  498. 
importance  of,  496. 

AMERICA  — 

American  comment  on  monopolies,  12-14 
contracts  in  restraint  of  trade  in,  719-793^ 
monopolies  in,  1-35. 
wagering  and  gambling  contracts  in,  98. 

AMERICAN  CATTLE  TRUST,  6ia 

AMERICAN  LAW  — 

basis  is  common  law,  15. 

concerning  combinations  of  labor,  415-444 

AMERICAN  PRESERVERS*  TRUST,  614. 

AMERICAN  RAILWAY  UNION,  p  660,  n.  a 
stnke  of  1894,  453-457. 
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Beferenoes  are  to  sectloiis.   VoL  I,  |$  1-650;  VoL  n,  $|  W-t&L 

AMXJSEMENT  RESORTS  — 

combination  of  owners  of,  legal,  330L 

ANDERSON  v.  UNITED  STATES,  861,  862. 

ANSWER  — 

effect  of  in  contempt  proceedings,  1070. 

ANTI-TRUST  LEGISLATION  (see  Federal  Anti-tbust  Act;  State 
Anti-trust  Laws). 

APPENDIX  — 

comments  on  the  organization  of  corporations  in  one  state  to  conduct 
entire  business  in  other  states,  pp.  1837-1344. 

law  of  New  Jersey,  West  Virginia  and  Delaware  providing  for  organ- 
ization of  corporations,  together  with  forms,  ppi  1337-1450. 

ARKANSAS  — 

laws  of,  affecting  labor,  917. 

laws  of,  affecting  trusts  and  combinations,  916. 

ARTIFICE  (see  Fraud). 

ASSOCIATED  PRESS  — 
a  legal  combination,  24.*$. 

ASSOCIATIONS  (see  Freight  Associations;  Joint  Traffic  Associa- 
tion Case)  — 

for  advancement  of  business,  right  to  form,  863. 

legal,  173-181. 

to  control  prices  and  oom petition,  see  Combination,  Lbqal;  Combina- 
tion, Illegal;  Competition;  Price& 

ATTACHMENT  WRIT  — 
contempt  of  court,  1069L 

B. 

BANNERS  (see  Display  of  Banners). 

BARBER  SHOPS  — 

open  on  Sunday,  police  power,  681* 

BEER— ~ 

not  a  necessary  of  life  at  common  law,  591. 

BILL  FOR  INJUNCTION  (see  also  Injunction)  — 
allegations  insufficient,  1032. 

BISCUIT  COMPANIES  — 

corporate  combination  of,  illegal,  631,  633. 

BLACKLISTING,  574-57a 
a  means  to  an  end,  574. 
"clearance"  or  certificate  of  character,  578. 
Colorado,  law  against,  922. 
Florida,  law  against,  927. 
fundamental  proposition  concerning,  574 
Georgia,  law  against,  931. 
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BLACKLISTING  (continued)  ^ 
Illinois,  law  against,  984. 
Indiana,  law  against,  980. 
Iowa,  law  against,  941. 
E^ansas,  law  against,  944a. 
Minnesota,  law  against,  96L 
Missouri,  law  against,  965. 
Montana,  law  against,  969. 
Nevada,  law  against,  972. 
North  Dakota,  law  against,  980. 
record  of  causes  of  discharge  of  employees,  577. 
right  of  employees  to  blacklist  employers,  576. 

rights  and  duties  of  employers  toward  discharge  of  employees,  OT6-577» 
term  of  recent  adoption,  574 
Utah,  law  against,  999. 
Virginia,  law  against,  1000. 
Washington,  law  against,  1001. 
Washington,  law  against,  1004. 

BOARD  OF  TRADE  (see  also  Stock  Ezchanqe)-* 
''bucket  shop,"  128,  129. 
''cash"  transaction,  126^ 

rules  of,  parties  charged  with  knowledge  of,  156b 
'   smallest  transactions  recognized,  127,  n*  L 
terms  in  use  on,  122. 
test  of  legality  of  transaction,  181-186. 
transactions  on,  legal  on  their  face,  180. 
transactions  on  their  face  legal,  presumed  valid,  162L 

BOAT  OWNERS  — 

combination  of,  illegal,  586, 

BOILER  MAKERS  — 

combination  of  in  England,  illegal,  412L 

BONUS  — 

combination  not  to  pay,  is  legal,  289L 
to  divert  trade,  is  legal,  266. 

BOOT  AND  SHOE  MAKERS  — 

combination  of  1806,  illegal,  417-419. 

BOYCOTT,  467,  540-^(4a    See  also  CoNSPiBAOT. 
amounting  to  civil  conspiracy,  874. 
by  combinations  of  capital,  568-578. 
definition  of,  540. 

distinction  between,  and  strike,  452, 
essential  element  of,  508. 
Illinois,  law  against,  934. 
injunction  refused  against  union,  647,  548. 
intent  to  inflict  injury,  540,  541. 
malice  as  element  of,  541. 
railway  strike  of  1894  to  injure  Pullman  Company,  p.  887,  n.  8L 
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BOYCOTT  (continued)  — 

remedy  in  court  of  law,  548. 

signs,  banners  and  circulars,  545. 

to  compel  reinstatement  of  employee,  545. 

to  prevent  wholesalers  from  selling  to  retailers  not  members  of  asBoci* 

ation,  560. 
when  actionable  and  when  criminal,  543. 
without  physical  injury  or  public  disturbance^  544 

BREWERS  — 

illegal  combination  of,  590,  591. 

BRIDGES  — 

exclusive  rights  concerning,  28* 

BROKER  (see  also  Gahblinq  Contracts)  — 
"bucket  shopping,"  128,  129. 

cannot  recover  money  due  from  gambling  transactions,  151. 
illegal  contracts  with  customer  made  legal  by  subsequent  agreement; 

150. 
knowledge  of  customer*s  intentions,  147-149. 
may  sell  stock  "short"  in  good  faith,  149. 

parties  charged  with  knowledge  of  custom  and  usage  of  market^  15S. 
rights  of,  against  principals,  146-151. 

rights  of.  against  principals  governed  by  law  of  agency,  146^ 
when  judgment  on  note  given  by  principal  will  not  be  set  aside,  ISf, 

n.  1.       • 

BROTHERHOOD  OF  LOCOMOTIVE  ENGINEERS^  452^  p^  660,  n.  2L 
rule  12  considered,  452. 

**  BUCKET  SHOP."  128, 129. 

^BUCKET  SHOPPING"— 
by  .broker,  129. 

BURDEN  OF  PROOF— 

in  gambling  transaction  upon  defendant,  15^ 

to  show  illegal  intent,  160-162L 

when  it  shifts  in  gambling  transactions,  159i 

BY-LAWS  — 

of  legal  combination  will  be  enforced,  245. 

to  confine  trade  to  members  of  unions  and  associations,  53(^-53& 

to  control  bidding  and  price,  532. 

0. 

CALIFORNIA— 

laws  afifecting  contracts  in  restraint  of  trade,  919. 
laws  afifecting  labor,  920. 
.  laws  afiTecting  sale  of  live-stock,  918L 

CANADA  — 

combination  of  salt  producers  in,  legal,  246, 
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CANDLE  MAKERS  — 

combination  of,  illegal,  598. 

CAPITAL  (see  also  Combinations  of  Capital;  Rights  of  Capitai^  649- 
656)  — 
combinations  of  capital  and  labor  before  the  law,  377-384. 
discrimination  between  capital  and  labor,  649,  n.  1,  650. 

CAPSULE  MAKERS  — 

corporate  combination  of,  illegal,  639,  630. 

CARBON  MANUFACTURERS  — 
combination  of,  603. 

CARRIER  (see  Common  Carrier). 

CASES  (see  also  Decisions)  — 

American,  which  follow  earlier  English  decisions  on  contracts  in  re- 
straint of  trade,  730. 
construing  federal  anti-trast  act,  816-863. 
earlier  American,  on  contracts  in  restraint  of  trade,  727-750. 
later  American,  on  contracts  in  restraint  of  trade,  751-795. 
later  decisions  by  United  States  supreme  court  on  contracts  In  re- 
straint of  trade,  762. 
Nordenfelt  v.  Maxim-Nordenfelt  Ca,  707-711. 
of  contracts  in  restraint  of  trade,  699-711. 
of  corporate  combinations,  625-648. 
of  simple  combinations,  586-605. 
of  trusts,  609-616. 

on  the  border  line  between  legal  and  illegal  combinationsi  671* 
Rousillon  V.  Rousillon,  706. 
sustaining  combinations.  216-266. 

sustaining  combinations,  general  conclusions  from,  267-883. 
upholding  freedom  of  contract,  660-673. 

•*  CASH  "— 

transaction  on  board  of  trade,  126k 

cast-iron  pipe  combination— 

simple  combination  of,  illegal,  824-826. 

CHARTER  (see  also  Franchise)  — 

gas  company,  express  incidental  powers  conferred  by,  2421 
power  to  purchase  plants  for  purpose  of  closing  same,  628L 

CHEAT  (see  also  Fraud)  — 

civil  conspiracy  to  cheat  or  defraud,  8761. 

CHICAGO  GAS  TRUST,  616. 

CHILDREN— 

employment  of,  and  police  power,  682L 

CITIES  — 

liability  for  damages  caused  during  strikes,  Kentucky  law,  94Sl 

CIVIL  CONSPIRACY  (see  Conspiracy). 
93 
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Inferences  are  to  sections.    VoL  I.  H 1-466;  VoL  II,  H  .0B7-18BO. 

CLASSIFICATION  — 

of  contracts  in  restraint  of  trade,  689,  690l 

of  contracts  in  restraint  of  trade  according  to  American  decisions 
723-726. 

CLASS  LEGISLATION  (see  State  Anti-trust  Laws»  909-912). 

"  CLEARANCE  *'  (see  BlacklistingX 

COAL  COMPANIES  — 

combination  of»  illegal,  596. 

COAL  DEALERS— 

combination  of,  federal  anti-trust  act,  828,  829. 

COAL  DEALERS,  RETAIL  — 
combination  of,  illegal,  595. 

COAL  MINERS  — 

combination  of,  in  England  in  1832,  407. 

COERCION— 

against  use  of  labor-saving  machinery,  613. 
as  a  ground  for  action,  498. 
by  display  of  banners,  512. 

by  railroad  company  forbidding  employees  to  trade  with  certain  mer- 
chant, 568. 
by  threats  and  intimidation,  512L 

employer  may  forbid  employees  renting  certain  premises,  669. 
injunction  refused  against  union,  547,  548. 
intention  to,  505. 

interference  with  business  by  boycott,  540-548. 
malicious  interference  with  rights  of  others,  506. 
misuse  of  term  "coerce,*'  560. 
money  paid  under  may  be  recovered  back,  440,  441. 
must  be  of  a  substantial  character,  504,  505^ 
not  every  threat  amounts  to,  504,  505. 
of  capital  by  combination.  507-511. 
of  either  employers  or  employees  is  illegal,  444. 
of  employer  by  combination  of  labor,  509,  510. 
of  employer  to  discharge  non-union  employee,  546. 
of  labor  by  combination  of  labor,  514-517. 
persuasion  and  entreaty  may  be  used,  526. 
to  compel  discharge  of  employee,  515. 
to  compel  party  to  injure  another  party  in  bis  trade,  567. 
to  compel  workingmen  to  join  union,  528,  529. 
to  prevent  non-union  employees  from  working,  516, 
when  illegal,  425^ 

COERCION  AND  INTIMIDATION— 
kinds  of,  516. 

COLORADO— 

law  affecting  labor,  921. 
law  against  blacklisting,  922L 
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References  are  to  sections.    VoL  I,  SS 1-656;  Vol.  n,  S$  657-1280. 

COMBINATIONS  (see  also  Remedies;  Trusts;  Combinations  of  Capital; 
Combinations  of  Labor)  — 
a  oombination  an  economic  factor,  652,  653. 
actions  by,  1215-1319. 

action  for  damages,  element  of  unlawfulness,  253. 
Alabama,  laws  of  affecting,  914. 

all  parties  participating  in  a  *'  corner  "  equally  involved,  89. 
amounts  to  more  than  a  mere  aggregate  of  individuals,  i'ttk 
and  contracts  in  restraint  of  trade,  657. 
Arkansas,  laws  of  affecting,  916. 
cases  sustaining,  216-266. 

commercial  and  industrial,  general  propositions  applicable  to,  189-211. 
competition  left  open  to  others,  218,  219. 
conclusions  concerning,  restated  in  light  of  decisions*  293-297. 
conflicting  statutory  provisions,  214. 
controlling  necessaries  of  life,  292. 
controlling  prices,  possible  actions  of.  1045-1048b 
damage  by,  with  intent  to  injure,  478-480. 
damage  by,  with  no  intent  to  injure,  477. 
defined,  167. 

definition  of  term  "combine,"  557. 

dissenting  stockholders,  rights  of  under  Illinois  statute,  558. 
dissolution  of,  effect  of  on  pending  proceedings,  864-866^ 
economic  forces  and  conditions  irresistible,  654 
embraces  conspiracies,  17(X 
error  to  say  that  what  one  may  lawfully  do^  two  or  more  may  agree  to 

do,  p.  476,  n.  1. 
every  pool,  association  and  oombination  in  a  sense  restrains  trade,  722. 
for  legal  purposes,  438. 
form  of,  immaterial,  658L 
form  of,  not  the  test  of  validity,  225. 
forms  of,  subject  to  laws  of  evolution,  pi  670,  n.  1« 
general  conclusions  from  cases  sustained,  267-838. 
Georgia,  law  against,  929. 
illegal,  actions  between  parties  to,  1224-1226. 
illegal  combination  defined,  169L 
lUinoia  law  against*  988L 
Indiana,  law  against,  937. 
inevitable,  65a 

injury  to  public  must  clearly  appear,  291. 
Iowa,  law  of  against,  940. 
is  gist  of  the  offense  of  conspiracy,  172L 
Kansas,  law  against,  942,  943. 
Kentucky,  law  against,  948. 
law  of  illegal,  is  part  of  law  of  conspiracieSy  170L 
law  sanctions  great  variety  of,  178-181« 
legal  cases  of,  216-266. 
legal  combination  defined,  168. 
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References  are  to  flections.   Vol.  I,  K  1-<SM;  VoL  II,  IS  Wf-VM, 

COMBINATIONS  (continued)  — 

Louisiana,  constitutional  provisions  affecting,  9501 

Louisiana,  law  against,  951. 

magnitude  of,  as  affecting  legality,  177. 

Maine,  law  against,  953. 

Michigan,  law  against,  956,  957. 

Minnesota,  law  against,  958. 

Mississippi,  law  against,  962^ 

Missouri,  law  against,  964. 

money  advanced  by  parties  to  a  "corner  **  cannot  be  recovered,  8^ 

monopoly  not  a  test  of  legality,  800-306. 

Montana,  law  against,  967. 

Nebraska,  law  against,  970. 

New  Mexico,  law  against.  975). 

New  York,  law  against,  976. 

North  Carolina,  law  against,  977. 

North  Dakota,  law  against,  978. 

nothing  inherently  evil  in,  655. 

of  capital  and  labor  before  the  law,  877-884 

of  labor  and  capital  not  on  a  plane  of  equity,  877. 

Ohio,  law  against,  981. 

Oklahoma,  law  against,  983. 

presumed  legal,  1288-290. 

purposes  and  objects,  the  test  of  legality,  218. 

quo  warranto  against,  1129-1140.    See  also  Quo  WARRANTa 

remedies,  1007-1280. 

remedies,  quo  warranto,  1074-1194    See  Quo  WARRANTa 

remedies,  actions  at  law  against,  1195,  1196. 

rights  of  corporations  to  purchase  plants  of  other  corporations,  619-6'2'X 

rights  of  parties  engaged  in  a  '*  corner,'*  84 

rights  of,  tendency  of  modern  thought  and  decisions,  526^ 

rights  of,  to  refuse  to  sell,  1197-1201. 

size  of,  immaterial,  621. 

South  Carolina,  law  against,  986. 

South  Dakota,  law  against,  987,  988. 

suppression  of  competition  not  a  test  of  legality,  807-829. 

tendency  of  modern  legislation  in  favor  of,  262. 

Tennessee,  law  against,  989. 

term  "combination  "  imports  legality  rather  than  illegality,  887. 

test  of  legality  does  not  lie  in  the  form,  295-297. 

test  of  legality  is  found  in  the  purposes,  297. 

test  of  legality  is  not  the  extent  of  injury  to  others,  212,  218L 

Texas,  law  against,  990,  997. 

the  abstract  right  to  combine,  656. 

the  co-operation  is  an  essential  element,  658. 

the  element  of  combination  as  ground  for  action,  474  475. 

the  object  of,  illegal  under  the  federal  act,  825. 

to  advance  business,  right  to  form,  863. 
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COMBINATIONS  (continued)  — 

to  control  market,  test  of  legality,  81,  83, 

to  elevate  or  depress  the  market,  78. 

to  suppress  competition  not  necessarily  illegal,  824-829. 

trust  form,  illegal,  607.    See  Trusts. 

Utah,  law  against,  098. 

Washington,  law  against,  1002. 

when  a  conspiracy,  169,  n.  1. 

COMBINATIONS  AND  CONSPIRACIES.  167-861. 
defined,  167-181. 

COMBINATIONS  AND  MONOPOLY,  299,  806. 

COMBINATIONS  AND  RESTRAINT  OF  TRADE,  880-883, 

COMBINATIONS  AND  THE  COMMON  LAW,  33a 

COMBINATIONS,  ILLEGAL,  884-876.  See  also  Combinations;  Combina- 
tions OP  Capital;  Combinations  of  Labor;  Competition;  Con- 
spiracy; Monopolies;  Trusts. 

against  statutory  provisions,  884,  88o. 

confused  with  contracts  in  restraint  of  trade,  719-722L 

contracts  for  entire  product,  when  illegal,  280. 

criminal  conspiracy,  action  against  for  damages,  262. 

criminal  liability  of  parties  to,  863. 

defined,  169. 

fall  under  conspiracies,  337,  338. 

gas  companies,  241-243. 

immoral  object,  185, 186. 

innocent  party  to,  229. 

in  restraint  of  trade,  298.    See  Restraint  of  Tradbl 

instances  of,  held  to  bo  criminal  conspiracy,  860. 

liable  for  damages,  550. 

must  amount  to  either  civil  or  criminal  conspiracy,  170l 

of  labor  and  capital,  877. 

of  labor,  generally,  445-451. 

oppressive  object,  185-188. 

organization  of  corporation  for  express  purpose  of  controlling  an  in- 
dustry is  illegal,  243,  n.  d, 

purposes  of,  185. 

to  control  prices  according  to  vote,  231.    See  Prices. 

to  create  a  monopoly,  298.    See  Monopoly. 

to  defraud  or  maliciously  oppress  others,  284-287.  See  Intent;  Motive; 
Malice. 

to  maliciously  injure  a  party  in  his  business  or  reputation,  872,  378. 

to  regulate  prices  and  competition  must  be  such  as  to  materially  affect 
freedom  of  commerce,  238. 

to  suppress  competition,  298.    See  Competition. 

unlawful  and  malicious,  to  ruin  a  man,  256^ 

unlawful  object,  185-187. 

what  combinations  are,  881 
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Beferencefl  ore  to  sections.    Vol  I,  $$  1-4S5G;  Vol.  n,  SS  657-1280. 

COMBINATIONS,  ILLEGAL  (continued)  — 
when  criminal,  425. 

where  injury  or  opprc&sion  is  the  prime  object,  211. 
where  there  is  an  indictable  element  and  where  there  is  not^  437. 
which  are  conspiracies,  384. 
which  are  contrary  to  statute,  834.    See  Statutes. 

COMBINATIONS,  LEGAL,  182-214.    See  also  Combinations;  Combina- 
TiONS  OP  Capital;  Combinations  op  Labor;  EcoNOMia 

afterwards  perverted  to  illegal  purposes,  368,  369. 

a  general  rule,  211. 

agreement  to  pay  competitor  certain  sum  monthly  to  withdraw  is 
legal,  247,  24a 

agreement  to  purchase  exclusively  of  certain  parties,  legal,  234. 

agreement  to  raise  prices,  225.    Sec  Prices. 

agreement  to  stop  sharp  competition  among  three  companies,  219, 

amusement  resorts,  owners  of,  239. 

associated  press,  245. 

between  two  competitors,  322-329. 

bonus,  agreement  not  to  pay,  is  legal,  239. 

by-laws  of,  will  be  enforced,  245. 

cases  on  the  border  line  between  legal  and  illegal,  571. 

conflicting  decisions,  183. 

consolidation  of  corporations,  174-176. 

consolidation  of  partnerships,  174-176. 

consolidation  of  partnerships  or  corporations,  298-297. 

contracts  for  entire  product>  when  legal,  230. 

controlling  but  small  fraction  of  world's  supply  of  zinc,  217. 

corporations,  174-176,  293-297.    See  Corporation. 

corporation  organized  to  handle  product,  225,  226. 

court  will  not  presume  combination  intends  to  unduly  raise  prices^ 
225,  226. 

curtain  fixture,  manufacturers  of,  225,  226. 

defined,  168. 

envelope  manufacturers,  223,  224,  819. 

forms  of  co-operation  and  association  which  are  legal,  173-181. 

forms  of,  which  have  been  held  legal,  267-283. 

gas  companies,  240. 

general  considerations,  184. 

general  propositions,  334-340. 

glue  makers,  222. 

injunction  against  violation  of  agreement,  225,  226.    See  Injunction. 

instances  of,  182. 

law  of  evolution,  200.    See  Evolution. 

laundry-machinery  manufacturers,  228. 

law  sanctions  great  variety  of,  178-181. 

magnitude  not  a  test  of  legality,  184. 

mere  fact  of  combination  not  sufficient  evidence  to  establish  illegal- 
ity, 22a 
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COMBINATIONS,  LEGAL  (continued)  — 
mill  owners  and  warehousemen,  285,  280. 
Mogul  Steamship  Company  case,  England,  249-26G. 
objects  of,  175, 176,    See  Objeot& 
of  lawful  traders,  821. 
of  workingmen,  265. 
oleomargarine  manufacturers,  218-221. 
one  competitor  may  buy  business  of  another,  282. 
one  competitor  may  sell  to  and  become  partner  with  another,  228. 
one  competitor  may  take  another  into  his  employ,  244. 
one  corporation  may  purchase  property  and  assets  of  another,  217. 
partnerships,  174-176,  298-297. 
pottery  makers,  281, 2d2L 
produce  buyers,  238. 

public  franchise,  parties  competing  for,  244 
publi|hers,  245. 

right  of  capital  to  combine,  203-209.    See  Rights  of  Capital 
right  of  competitors  to  agree  upon  prices,  195. 
right  of  parties  to  fix  fair  price,  197,  199. 
right  of  party  to  purchase  business  of  competitor,  196L 
right  of  party  to  suppress  competition,  199-209. 
salt  producers  in  Canada,  246. 
sheep,  buyers  and  sellers  of,  284 
steamboat  owners,  247-266, 
stevedores,  237,  238. 
stone  quarries,  227. 

tendency  of  modern  legislation  and  decisions,  208. 
test  of  validity  is  what  may  be  done,  not  what  has  been,  228L 
to  control  competition,  270-272.    See  Competition. 
to  control  prices,  179-181.    See  Prices. 
to  control  trade  and  prices,  277. 
to  drive  competitor  out  of  the  field,  262. 

to  establish  uniform  prices  and  charges  and  prohibit  discountfl,  275. 
to  exclude  competitors  from  trade,  256w 
to  fix  prices,  unless  there  is  a  monopoly.  815,  816. 
to  keep  up  freight  rates  and  suppress  competition,  283. 
to  protect  against  ruinous  competition,  278. 
to  realize  fair  prices,  276. 

to  regulate  prices  and  control  competition,  if  no  monopoly,  818. 
to  settle  litigation  and  control  competition,  217,  222,  268,  269. 
to  suppress  competition,  179-181,  279-283. 
to  suppress  competition  among  zinc  companies,  217. 
to  suppress  competition  and  control  prices,  274,  819. 
two  rival  manufacturers  may  agree  upon  prices,  228. 
voluntary  associations,  293-297.    See  Voluntary  Association. 
what  may  be  done  in  competition,  572,  573. 
what  one  trader  may  do  a  combination  may  do^  266. 
when  combination  of  capital  is  legal,  262. 
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COMBINATIONS,  LEGAL  (continued)  — 

where  injury  or  oppression  is  simply  incidental  to  a  legal  object^  211. 

where  parties  do  not  control  the  entire  business,  288. 

which  does  not  embrace  all  competitors,  233,  246i 

which  does  not  tend  to  create  a  monopoly,  217. 

woodenware  manufacturers,  229,  230. 

zinc  companies,  217. 

COMBINATIONS  OF  CAPITAL  (see  also  Combinations;  Conspiracy: 
Federal  Anti-trust  Law;  Monopoly;  Rights  op  Capital;  State 
Anti-trust  Laws;  Trusts)-— 

advantages  of  corporate  form  of  combinations,  62L 

all  forms  condemned,  and  all  forms  approved,  649. 

condemned,  combinations  of  labor  upheld,  378. 

discrimination  between,  and  combinations  of  labor,  894-697. 

evolution  of  corporate  combinations,  017-GI9. 

extent  of  damage  not  a  test  of  legality,  560.  * 

have  come  to  stay,  653.    See  EcoNOMia 

in  connection  with  combinations  of  labor,  554 

injunctions  against*  see  Injunction. 

may  be  conspiracy,  880. 

misuse  of  such  terms  as  "  coerce,"  "  extort,"  "  monopoly,**  etc,  560. 

objects  and  means  used  are  tests  of  legality,  560. 

presumed  legal,  556. 

rights  of  capital,  649-656.    See  Rights  of  Capital. 

sympathy  of,  witli  combination  of  labor,  382-384. 

tendency  of  judicial  opinion  adverse  to^  555. 

test  of  legality,  554 

to  control  prices,  602.    See  Prices. 

watch-case  manufacturers  not  contrary  to  federal  anti-trust  act  826. 

which  control  entire  industries  are  quaaupublic  corporations  in  a  sense, 
1049-1055. 

COMBINATIONS  OF  CAPITAL.  ILLEGAL.  552-64a  See  also  Combina- 
tions; Conspiracy;  Monopoly;  Rights  op  Capital;  Federal. 
Anti-trust  Law;  State  Anti-trust  Laws;  Trusts. 

agreement  if  not  in  writing,  648. 

American  cases  of,  580. 

blacklisting,  574-578.    See  Blackustino. 

boycotts  by,  563-573.    See  Boycott. 

cases  of  corporate  combinations,  625-648.  See  Corporate  Combina- 
tion. 

oases  of  simple  combinations,  585-605.    See  Simple  Combination. 

cast-iron  pipe  combination,  824-826. 

coal  dealers,  contrary  to  federal  anti-trust  act,  828. 

conflicting  reasons  urged  against,  719-723. 

corporate  combinations,  see  Corporate  Combinations. 

court  will  not  appoint  receiver  in  aid  party  of,  631, 632,  See  Receiver. 

for  oppressive  purposes,  559.    See  Objects. 

for  unlawful  purposes,  559. 
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COMBINATIONS  OF  CAPITAL,  ILLEGAL  (continued)  — 
general  propositions,  532. 553. 
injunction  against  transfer  of  property  of  corporation  to,  648.^  See 

iNJXJNCnON. 

innocent  party  selling  his  business  to,  623. 

oppressive,  552-579. 

parties  to,  left  in  possession  of  property  transferred,  682. 

rights  of  objecting  stockholders,  647, 648. 

rights  of  purchaser  of  assets  of  illegal  combination,  646. 

statutes  permitting  corporate  combinations,  624 

tests  of  legality,  552, 55a 

three  classes,  580. 

tiles  and  mantels,  dealers  in,  contrary  to  federal  anti-trust  act,  880. 

to  boycott  an  hotel-keeper,  568. 

to  control  competition,  552,  558.    See  Competition. 

to  control  prices,  552,  553.    See  Prices. 

to  control  production,  552,  553. 

to  create  a  monopoly,  552,  553.    See  Monopoly. 

to  destroy  business  of  competitor,  508. 

to  restrain  trade,  552,  558.    See  Restraint  of  Trade. 

trusts,  582.    See  TRUSTa 

United  States  mails,  hindering,  448. 

COMBINATIONS  OF  CAPITAL.  ILLEGAL,  CORPORATE  FORM,  617-64a 
See  also  Corporate  Combinations. 
biscuit  companies,  631,  632. 
capsule  makers,  629,  630. 
distilleries,  639-642. 

federal  anti-trust  act.  818-82a    See  Federal  Anti-trust  Law. 
glucose  manufacturers,  647,  648. 
grain  dealers,  secret  and  fraudulent  purpose,  588. 
harrow  manufacturers,  638-638. 
match  companies,  625-628. 
resuscitation  of  the  combination,  642. 
succeeding  to  an  illegal  trust,  641-644i 
wooden  ware  manufacturers,  688. 
white  lead  manufacturers,  648-646. 

COMBINATIONS  OF  CAPITAL,  ILLEGAL,  SIMPLE  COMBINATIONS 
(see  also  Simple  Combinations) — 
bluestone  producers,  59a 
boat  owners,  586. 
brewers,  590,  591. 
candle  makers,  59a 
carbon  manufacturers,  60a 
coal  companies,  59a 
coal  dealers,  retail,  59a 
cotton-bagging  dealers,  58a 
cotton-seed  oil  mills,  592. 
druggists,  594. 
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COMBINATIONS  OF  CAPITAL^  ILLEGAL,  SIMPLE  COMBINATIONS 
(continued)  — 

general  considerations  affecting,  S8S» 

grain-bag  dealers,  588. 

grocery  men,  601. 

lumber  manufacturers,  608^ 

milk  dealers,  597. 

salt  producers,  600. 
'  sheep  buyers,  599. 

tobacco  warehousemen,  605. 

to  control  competition,  586,  590-592,  594,  596-605.  See  also  Competi- 
tion. 

to  control  prices,  586,  590-600,  603-605.    See  also  Prices. 

to  create  a  monopoly,  590,  591,  601,  604»  605.    See  also  Monopoly. 

wire-cloth  manufacturers,  604. 

COMBINATIONS  OF  CAPITAL,  ILLEGAL^  TRUSTS  (see  also  Trusts)  — 
American  cattle  trust,  613. 
American  preservers*  trust,  614. 
Chicago  gas  trust,  615. 
cotton-seed  oil  combination,  616. 
distillers  and  cattle  feeders,  613L 
Standard  oil  trust,  611. 
sugar  refinery,  610. 

COMBINATIONS  OF  CAPITAL,  LEGAL  (see  also  Combinations;  Public 
Policy;  Statutes)  — 

authorized  by  statute.  558. 

even  though  competitors  are  ruined,  560. 

right  to  refuse  to  have  business  relations  with  a  party,  570,  571. 

to  boycott  manufacturers  selling  directly  to  consumers,  564.  See  Boy- 
cott. 

to  prevent  dealers  selling  to  party  not  member  of,  561. 

to  prevent  wholesale  dealers  and  manufacturers  from  selling  direct  to 
customers,  560. 

to  prevent  wholesalers  from  selling  to  retailers  not  members  of  the  as- 
sociation, 566. 

to  resist  demands  of  employees,  561. 

COMBINATIONS  OF  LABOR  (see  also  Combinations;  Labor;  Rights  of 
Labor;  State  Anti-trust  Laws)  — 
actions  against,  1209-1214. 
common-law  rule,  404-406. 

discrimination  between,  and  combinations  of  capital,  894-897. 
early  American  cases,  417-444. 

early  English  statutes  inapplicable  to  conditions  in  this  country,  444 
England,  coal  miners  (1833),  407. 
English  cases  and  authorities,  404-414^ 
English  statutes  affecting,  886-402. 
have  come  to  stay,  653. 
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COMBINATIONS  OP  LABOR  (continued)— 
in  England,  885-414. 
injunctions  against,  see  iNJUNonONa 
in  the  United  States,  415-444. 
legal  and  illegal,  877-551. 
may  be  conspiracy,  880.    See  Conspiracy. 
may  peacefully  persuade  workingmen  to  strike,  1086. 
New  Jersey,  law  afifecting,  974. 
organizations  have  no  legal  status,  463. 
progress  of  law  in  favor  of,  in  England,  408. 
relieved  by  statute  of  common-law  prohibitions,  563. 
rights  of  labor  contrasted  with  rights  of  capital,  650L 
shoemakers  in  England,  legal,  413. 
slander  and  libel,  by,  549. 
statutes  affecting,  415.    See  Statutes. 
strike,  elements  of,  519.    See  Strike. 
strike  may  be  legal  or  illegal,  531-524 
upheld,  combinations  of  capital  condemned,  878. 

COMBINATIONS  OF  LABOR,  ILLEGAL,  445-451.    See  also  Boycott; 

Conspiracy;  Picketing;  Strike. 
against  use  of  labor-saving  machinery,  518* 
amounting  to  conspiracies,  445. 

as  criminal  and  civil  conspiracies,  remedies  against,  446. 
boot  and  shoe  makers  (1806),  417-410. 
boycott,  540-548.    See  Boycott. 
coal  miners  in  England  in  1832,  407. 
coercion  or  intimidation  must  be  of  substantial  character,  504»  405. 

See  Coercion. 
compelling  discharge  of  employee,  no  action  against  in  absence  of 

malice,  517. 
conflicting  reasons  urged  against,  719-723. 
conspiracy  to  coerce  employers,  429. 
contempt  of  court,  458-46a    See  Contempt  of  Court. 
cordwainers  (1809),  420-42a 
curriers  in  1867,  436-439. 
damage  resulting  from  lawful  acts,  469-499. 
damage  resulting  from  unlawful  acts,  468. 
display  of  banners,  512l 
employees  of  gas  companies  in  England,  414 
employees  of  receiver,  466. 

employees  of  warehousemen  in  New  Orleans,  457. 
England,  boiler-makers  and  ship-builders,  412. 
England,  cotton-spinners,  410. 
England,  strike  and  picketing  (1847),  408. 
England,  to  compel  discharge  of  employee,  409. 
for  oppressive  purposes,  468-^548. 
for  unlawful  purposes,  447-467. 
freestone  cutters  in  1870,  440,  441. 
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COMBINATIONS  OF  LABOR,  ILLEGAL  (continued)  — 
household  servants,  p.  401,  n.  1. 
injunction  refused  against  unions  interfering  with  business^  647,  548L 

See  Injunction. 
instances  of,  467. 
interference  with  business,  ^12. 
interstate  commerce,  interference  with,  451-457. 
intimidation  of  parties  not  members  of  the  unions^  516L 
journeymen  hatters  (1828),  420-428. 
journeymen  shoemakers  (1835),  430-432. 
journeymen  tailors  in  1827,  429. 
labor-saving  machinery,  against  use  of,  518. 
liability  of  all  parties  for  act  of  one,  458. 

locomotive  engineers,  interference  with  interstate  commerce,  452. 
malicious  interference  with  the  rights  of  others,  506.    See  Malic& 
not  justified  by  illegal  combination  of  employers,  428. 
nuisance,  534-539. 

obstruction  of  highways,  584-589.    See  Hiohways;  Streets. 
picketing,  534-539.    See  Picketing. 
receiver,  interference  with,  458-401.    See  Received 
scope  and  effect  of  decisions  affecting,  446. 
shoemakers.  Com.  v.  Carlisle  (1821),  424, 425. 
stevedores  in  1876,  444. 

sympathy  of  with  combination  of  capital,  382-884 
to  coerce  capital,  506-511.    See  Coercion. 
to  coerce  employer,  England,  411, 
to  coerce  employer,  509,  510. 
to  coerce  labor,  514-517. 

to  coerce  workingmen  to  join  union,  417-419,  528,  529. 
to  compel  discharge  of  employee,  426-428,  515. 
to  do  that  which  is  oppressive,  468-549. 
to  induce  a  strike,  525,  526.    See  Strike. 
to  injure  Pullman  Company,  453-457. 
to  leave  work  in  unfinished  condition,  524 
to  prevent  employers  from  securing  employees,  45& 
to  raise  wages  (1806),  417-419;  in  1809,  420-42a    See  WAQBa. 
to  strike  (1806),  417-419.    See  Strike. 
United  States  mail,  to  hinder  and  delay,  447. 
United  States  mails,  to  hinder  by  strike,  449, 450. 
where  object  is  to  create  a  monopoly,  530. 

COMBINATIONS  OF  LABOR,  LEGAL  (see  also  Combinations;  Labor; 
Rights  op  Labor)  — 
afterwards  illegal,  445,  456. 

blacklisting  of  employers  by  employees,  576.    See  Blackustinq. 
distinction  between,  and  the  objects  of  an  illegal  combination,  517. 
employees  have  right  to  instruct  whom  they  please  in  their  trade,  448L 
Huttly  Y.  Simmons,  501-508. 
not  to  teach  new  hands,  442,  448L 
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COMBINATIONS  OF  LABOR.  LEGAL  (continued)  — 
purposes  and  objects  discussed,  484,  435.    See  Objeot& 
rights  of  labor,  551. 

shoemakers,  Com.  v.  Carlisle  (1831),  424,  425. 
shoemakers,  journeymen,  in  Massachusetts  (1842),  483-435. 
shoemakers,  journeymen,  in  1878,  442,  443. 
"sympathetic  "  strike,  520. 
to  compel  discharge  of  employees,  438,  439L  ^ 

COMBINATIONS  TO  OPPRESS  (see  also  Conspiraoy;  Combinations  op 
Capital,  Illegal;  Combinations  of  Labob,  Illegal) — 
actions  against,  1203-1208. 

"COMBINE"— 

definition  of  term,  557. 

COMITY  — 

among  states  as  affecting  illegal  contracts,  143, 144 
as  affecting  New  Jersey  corporation^  648. 
power  of  each  state  over  corporations,  654 

COMMERCE  (see  also  Trade)  — 

distinction  between  facilities  to  commerce  and  commerce,  854-860. 
meaning  of  "trade"  and  "commerce,"  799, 
not  a  part  of  manufacture,  820. 

COMMERCE  AND  MANUFACTURE  — 
distinction  between,  819-823. 

COMMERCIAL  AND  INDUSTRIAL  COMBINATIONS  (see  also  Combi- 
nation)— 
general  propositions  applicable  to,  189-211.     See  Conclusion;  Eco- 
nomic; Evolution. 

COMMERCIAL  AND  INDUSTRIAL  WORLD  — 
law  of  evolution  in,  210.    See  Evolution. 

COMMERCIAL  TRANSACTIONS  — 
forms  of,  99. 

COMMON  CARRIER  — 

right  of  one  railway  to  refuse  interstate  freight  to  another,  451. 

COMMON  LAW  — 

a  complete  philosophy  of  legal  relations,  336. 

basis  of  American  law,  15b 

offenses  of  regrating,  forestalling  and  engrossing,  40. 

principles  of,  affecting  combinations,  836. 

the  glory  of  the,  336. 

COMMON  LAW  AND  GAMBLING  CONTRACTS,  Oa    See  Gambling 
Contracts. 

COM.  V.  CARLISLE  (1821),  424,  425. 

COMPETITION  (see  Combination;  Combinations  of  Capital;  Monopoly). 
acts  in  themselves  lawful  which  cause  loss  to  others,  266,  n.  1. 
agreement  between  warehouseman  and  mill  owners  to  control  wheat 
market  legal,  235,  23a 
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COMPETITION  (continued)  — 

agreement  to  realize  a  fair  price  not  illegal,  221    See  Price& 

agreement  to  stop  sharp  competition  among  three  companies  not  ilie-  \ 

gal.  219.  ! 

a  lease  for  the  purpose  of  suppressing  competition,  void,  770.  | 

American  cattle  trust,  618.  i 

American  preservers'  trust,  614. 
as  cause  of  failures,  829. 
business  demoralized  by  excessive,  combination  not  illegal,  223.  I 

combination  among  sheep  buyers  to  control,  illegal,  599.  | 

combination  of  boat  owners  to  suppress,  illegal,  586.  ' 

combination  of  brewers  to  suppress,  590,  591.  | 

combination  of  candle  makers  to  control,  illegal,  598.  i 

combination  of  capital  to  control,  552,  553.  | 

combination  of  coal  companies  to  control,  illegal,  596. 
combination  of  cotton-seed  oil  mills  to  suppress,  592. 
combination  of  druggists  to  control,  illegal,  594 
combination  for  general  purpose  of  regulating,  legal,  226. 
combination  of  grocerymen  to  suppress,  601. 
combination  of  lumber  manufacturers  to  control,  603. 
combination  of  milk  dealers  to  control,  illegal,  597. 
combination  of  retail  coal  dealers  to  control,  illegal,  595. 
combination  of  salt  producers  to  control,  illegal,  600. 
combination  of  tobacco  warehousemen  to  control,  illegal,  605. 
combination  of  wireK^loth  manufacturers  to  control,  illegal,  604 
combination  to  control  and  suppress,  legal,  277-283. 
combination  to  exclude  party  from  trade,  256. 
combination  to  get  rid  of  competitors,  262. 
combination  to  regulate,  is  not  a  monopoly,  288. 
combination  to  suppress,  298,  818,  719-728. 
combinations  to  suppress,  confused  with  contracts  in  restraint  of  trade, 

719-72a 
combination  to  suppress,  frequently  legal,  179-181,  269-271,  819-329. 
combination  to  suppress,  illegal,  588. 
combination  to  suppress,  when  legal,  222,  225,  226. 
combination  to  suppress,  among  stevedores,  legal,  237,  238. 
combination  to  suppress,  not  necessarily  illegal,  819-829. 
combinations  which  leave  field  of  competition  open  to  others  are  not 

monopolies,  218. 
contracts  in  restraint  of  trade  strictly  interpreted  against  parties 

seeking  to  enforce,  784    See  Restraint  of  Trade. 
contracts  to  suppress,  what  are  embraced  within,  725,  726. 
contracts  to  suppress,  which  are  covered  by  federal  anti-trust  act,  808- 

810. 
corporate  combination  of  biscuit  companies  to  control,  illegal,  681,  682. 

See  Corporate  Combination. 
corporate  combination  of  distilleries  to  control,  639-641. 
corporate  combination  of  barrow  manufacturers  to  control,  Illegal,  633^- 

63a 
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COMPETITION  (continued)  — 

corporate  combination  of  match  companies  to  control,  illegal,  635-628. 
corporate  combination  of  sugar  refineries  to  suppress,  not  contrary  to 

federal  anti-trust  act,  818-82a 
corporation  may  exercise  rights  of  individual  and  purchase  plants  of 

competitors,  332. 
disadvantages  as  well  as  advantages  of,  308-329. 
distillers'  and  cattle  feeders*  trust,  612. 
either  individual  or  corporation  may  induce  prospective  competitoi'  lu 

abandon  the  field,  244. 
frequently  ruinous,  811, 312. 

gas  companies,  combination  of  to  suppress,  when  legal,  240. 
however  severe,  when  legal,  262. 
"  is  the  life  of  trade,"  discredited,  317. 

injunction  against  violation  of  agreement  to  suppress,  235, 326, 
law  does  not  require  parties  to  compete,  333. 
may  monopolize  trade,  317. 
merciless,  560. 

mere  competition  without  malice  not  actionable,  263,  263. 
must  be  result  of  free  choice  of  individuals,  317,  309,  310. 
normal  operation  of,  511. 
nothing  inherently  evil  in  combination  to  suppress,  655.    See  Eco- 

NOMia 

no  place  for  term  "  fair  "  between  lawful  and  unlawful  competition, 

366. 
object  of  combinations  to  suppress,  17('\  176. 
of  doubtful  benefit  to  consumers,  329. 
one  competitor  may  buy  business  of  another,  233,  763. 
one  competitor  may  sell  to  and  become  a  partner  with  another,  338. 
one  competitor  may  take  another  into  his  employ,  344. 
partial  restraint  of  competition  regarded  with  less  disfavor  by  courts, 

814. 
public  have  no  right  to  have  private  parties  compete,  317,  810. 
rights  of  capital  contrasted  with  rights  of  labor,  650.    See  Rights  of 

Capitai* 
right  of  party  to  purchase  business  of  competitor,  196,  383,  763. 
right  of  parties  to  push  their  trade,  354 
right  of  parties  to  suppress,  300-309. 
right  of  public  to  have  free  competition,  358. 
rights  of  trader  as  against  competitor,  573,  573. 
right  to  buy  off  threatened,  305. 
right  to  divert  trade,  366. 
right  to  drive  a  competitor  out  of  trade,  366. 
secret  agreement  to  prevent,  with  fraudulent  intention  to  apparently 

maintain,  is  illegal,  333. 
secret  and  fraudulent  purpose  to  suppress,  589. 
Standard  oil  trust,  611. 
suppression  of,  between  gas  companies,  illegal,  343. 
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COMPETITION  (continued)  — 

suppression  of,  inquired  into  by  quo  tparranto  proceedings,  1129-11401 

See  Quo  WARBANTa 
suppression  of,  not  a  test  of  legality  of  combination,  807-829. 
suppression  of,  not  necessarily  illegal,  824-829. 
though  a  combination  may  reduce  competition,  it  is  not  therefore 

illegal,  218. 
total  suppression  of  trade  not  necessary  to  render  combination  illeg^al, 

721. 
two  competing  manufacturers  of  laundry  machinery  may  combine 

22a 
two  rival  manufacturers  may  agree  upon  prices,  228.    See  Prices. 
unlawful  and  malicious,  508.    See  Malice. 
what  one  trader  may  do  a  combination  may  do,  268. 
when  it  exists,  190,  262. 

when  parties  competing  for  public  franchise  may  combine,  244 
where  competition  is  not  entirely  suppressed,  238. 
where  Qtiast-public  corporations  and  public  franchises  are  concerned^ 

restraint  of  competition  not  favored.  814. 
whether  beneficial  is  an  economic  question,  828.    See  EcoNOMia 

CONCLUSION  — 

general  propositions,  and  deductions  therefrom,  pp.  1327-1386^ 

CONCLUSIONS  — 

from  cases  sustaining  combinations,  268-883. 

CONFLICT  — 

between  economic  and  legal  forces,  653.    See  EcoNOMia 
confiicting  decisions  concerning  rights  of  capital,  649-656. 
conflicting  decisions  concerning  legal  combinations,  183. 
conflicting  statutory  provisions  concerning  combination,  214i 
conflicting  views  regarding  abstract  rights,  659. 

regarding  rights  of  municipalities  to  grant  exclusive  privileges,  25,  2fL 
contracts  legal  in  one  state  illegal  in  another,  143,  144^ 

CONGRESS  (see  Constitutional  Law;  Federal  Anti-trust  Law;  Free- 
dom OP  Contract)  — 
power  of,  regarding  corporate  combinations,  823. 
power  to  legislate  concerning  private  contracts  affecting  interstate 
commerce,  825. 

CONNECTICUT  — 

law  affecting  labor,  923. 

CONSIDERATION— 

sufficiency  of,  in  contracts  in  restraint  of  trade,  modem  rule,788L    See 
Restraint  op  Trade. 

CONSOLIDATION  (see  Competition;  Conclusion;  Economic)  — 
agreements  to  consolidate  enforced  by  courts,  326. 
every  consolidation  tends  to  suppress  competition,  326b 
gas  companies,  legal,  240. 
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CONSOLIDATION  (continued)  — 

law  sanctions  great  variety  of,  17&-181. 

of  corporations,  174-176. 

of  partnerships,  174-176.    See  Pautnershifs. 

of  partnerships  or  corporations  as  combinations,  208-397. 

of  rival  traders,  not  illegal,  821. 

one  corporation  may  purchase  property  and  assets  of  another,  217. 

CONSPIRACY  (see  also  Combinations;  Combinations  of  Capital^  Ille- 
gal; Combinations  op  Labor,  Illegal;  Trusts)— 
action  against  a  corporation  for,  1202.    See  Action. 
actions  at  law  for  damage,  1195.    See  Actions  at  Law. 
any  form  of  combination  may  be,  296. 
boycott,  540-548.    See  Boycott. 
civil  and  criminal,  172.    See  Conspiracy,  Civil;  Conspiraoy,  Crdc- 

combination,  gist  of  the  offense,  172. 
combinations  of  capital  amounting  to,  554 
combination  of  either  capital  or  labor  may  be,  8S0. 
combination  of  retail  coal  dealers,  595. 
combinations  which  amount  to,  884. 
common  law  governing,  887,  388. 

damage  resulting  from  lawful  acts  o^  469-499.    See  DAMAGEa 
defined,  171. 
definition  restated,  840. 

discrimination  between  civil  and  criminal,  172. 
elements  of,  865. 

element  of,  in  Allen  v.  Flood,  500. 
embraces  illegal  combinations,  887,  838. 

illegal  combination  must  amount  to  civil  or  criminal  conspiracy,  170. 
in  connection  with  definition  of  combination,  557. 
is  gist  of  offense  of  operating  a  "corner,"  76.    See  CORNERa 
is  the  illegal  species  of  combination,  170. 
knowledge  of  party  participating  therein,  623. 
law  of,  governs  law  of  illegal  combinations,  170. 
Minnesota,  law  concerning,  960. 
Mogul  Steamship  Company  case,  England,  249-266. 
no  form  of  organization  can  be  used  to  clo&k,  620. 
statutes,  protection  of  property  act  (1875),  England,  402^    See  Statutes 
the  confederating,  865. 
the  intent,  885.    See  Intent. 
the  law  of,  838-840. 
the  object,  865.    See  Object& 
to  do  lawful  act,  579. 
to  elevate  or  depress  the  market,  781 
when  a  combination  is,  169,  n.  1. 
when  complete,  866. 
Wisconsin  statutes  regarding,  464^  n.  2L 
98 
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CONSPIRACY,  CIVIL,  837,  SSa    See  also  Combinations;  Combinattons 
OF  Capital,  Illegal;  Combinations  of  Labob,  Illegau 

action  for  damages,  871-376.    See  Action. 

against  use  of  labor-saving  machinery,  518. 

blacklisting,  574-578.    See  Blacklisting. 

boycotts  by  combinations  of  capital,  568-573.    See  Boycott. 

by  workingmen  to  coerce  fellow-workingmen,  474    See  Coercion. 

by  workmen  threatening  employer,  872. 

combinations  confused  with  contracts  in  restraint  oi  trade,  719-722. 

combinations  legal  afterwards  perverted,  869. 

combinations  of  labor  which  amount  to,  445. 

corporate  combinations,  617-648.    See  Corporate  Combinations. 

court,  action  for  damages,  quo  warranto  proceedings,  338, 339.  See  Quo 
Warranto. 

damages  an  essential  element  in  an  action  for,  867.    See  Damages. 

damage  resulting  from  unlawful  acts  of,  468. 

display  of  banners,  512. 

gist  of  the  action  is  the  damage  and  not  the  combination,  258. 

Huttly  V.  Simmons,  501-50a 

intent  a  vitally  essential  element,  869.    See  Intent: 

interference  with  business,  512. 

labor  organizations,  remedies  against,  446, 

law  of,  864-876. 

may  grow  out  of  corporate  combination,  622. 

mere  proof  of  combination  will  not  sustain  an  action,  867. 

oppressive  conduct  does  not' mean  necessarily  a  combination  to  op- 
press, 870.    See  Oppression. 

originally  innocent  biit  afterwards  perverted,  878. 

parties  liable,  876. 

party  joining  after  conspiracy  formed,  868. 

strike,  see  Strike. 

the  confederating,  868.  ^ 

the  object  must  be  of  an  unlawful,  immoral  or  oppressive  character, 
870. 

threats  and  intimidation,  512. 

to  boycott,  874.    See  Boycott. 

to  cheat  or  defraud,  875.    See  Fraud. 

to  coerce  employer  into  discharging  non-union  employees*  546.    See 
Coercion. 

to  destroy  business  of  third  party,  508. 

to  leave  work  in  unfinished  condition,  524. 

to  maliciously  drive  one  out  of  business,  878.    See  Malick 

to  maliciously  injure  one  in  business,  trade  or  reputation,  87SL 

to  maliciously  prosecute,  harass  and  defame,  871. 

to  oppress  by  inducing  strike,  625,  526.    See  Strike 

wider  latitude  exercised  than  under  criminal  conspiracy,  889. 

CONSPIRACY,  CRIMINAL  (see  also  Combinations  of  Capital,  Ille- 
gal; Combinations  of  Labor,  Illegal;  Trusts)  — 
ambiguous  meaning  of  "unlawful"  and  "illegal,"  844. 
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CONSPIRACY,  CRIMINAL  (continued)  — 

a  cause  of  action  for  damages,  262L    See  Action. 

a  common-law  offense,  850. 

boycott,  641.    See  Boycott. 

by  employers,  does  not  justify  by  employees,  431,  428. 

Chief  Justice  Shaw*s  definition,  842. 

combinations  amount  ta  550. 

combination  of  cordwainers  in  1809,  420-433, 

combination  of  labor  in  England,  404-406. 

combination  of  labor  to  raise  wages  and  strike  (1806),  417-410.    See 

Strike;  Wages. 
combination  to  coerce  employers,  486-^89.    See  Coercion. 
complete  with  the  combination,  859. 
confusion  between  criminal  and  civil  conspiracies,  446. 
contempt  of  court,  458-468.    See  Contempt  of  Court. 
court,  indictment  or  information,  838.    See  Court. 
criminal  object  essential,  848-853.    See  Objects. 
curriers  (1867),  436-489. 
defined,  84U  43a 

development  of  doctrine  that  criminal  intent  not  essential,  848-853. 
development  of  law  of,  346-858.    See  Evolution. 
difficulties  involved  in  broad  or  loose  definition  of,  844^  n.  3L 
early  American  views,  850-853. 
early  law  of,  347. 

employees  of  gas  companies  in  England,  414. 
England,  combination  to  compel  discharge  of  employee,  409. 
England,  strike,  picketing,  40a    See  Picketing;  Strike 
federal  act  of  July  3, 1890, 458-457.    See  Federal  anti-trust  Law. 
gist  of  the  offense,  358,  34a 
ignorance  of  law  no  defense,  853, 
interstate  commerce,  interference  with,  451-457.    See  Interstate  Cou- 

MERCB. 

in  what  conspiracies  indictment  will  lie,  common  law,  850-^3.    See 

Indictment. 
journeymen  hatters  (1838),  426-42a 
journeymen  shoemakers  in  1885, 480-483L 
journeymen  tailors  in  1837,  439. 

law  greatly  modified  regarding  right  of  employees  to  combine,  488, 489. 
law  of,  841-86a 
legislative  definition,  856-85a 
liability  of  all  for  act  of  one,  45a    See  Parties. 
liabilities  of  parties  to  modern  combination,  86a 
loose  dicta  concerning,  854. 
Lord  Den  man's  antithesis,  84a 
master  shoemakers  (1831),  424,  425. 
may  grow  out  of  legal  combination,  456. 
meaning  of  the  word  "unlawful,"  845. 
merger  of  the  offense,  861. 
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CONSPIRACY,  CRIMINAL  (continued)  — 
modern  law  of,  347-358. 

obstructing  streets  and  highways,  429.    See  Highways;  Streets. 
ordinance  of  conspirators,  340. 
parties  liable  to  prosecution,  362,  363. 

peaceable  use  of  persuasion  in  strikes  does  not  amount  to,  418L 
picketing,  538.    See  Pioketing. 
prior  to  the  sixteenth  century,  346. 
prosecution  of  labor  organizations,  446.' 
rights  and  remedies  for,  embraced  within  civil  conspiracies,  364     See 

REMEDIE& 

shoemakers,  journeymen,  in  Massachusetts  in  1842,  not  illegal,  43S-435i. 

strike,  see  Strike. 

statutes,  section  5440,  United  States  Revised,  considered,  452.  See  Stat- 
utes. 

strict  definition  is  fair  and  just,  353,  354 

the  combination  the  gist  of  the  offense,  348. 

the  conspiracy  indictable  as  a  substantive  offense,  347.  See  Indict- 
ment. 

to  coerce  employers,  429.    See  Coeroion. 

to  do  that  which  is  not  criminal,  some  instances,  860. 

fo  hinder  United  States  mail,  447. 

to  induce  employees  of  receiver  to  quit,  466.    See  Receiyer. 

to  induce  to  do  an  unlawful  act,  452. 

to  injure  Pullman  Company,  453-457. 

to  prevent  railroads  from  securing  employees*  455. 

to  strike,  429.    See  Strier 

United  States  mails,  interference  with  by  combinations  of  employers, 

44a 

United  States  mails,  to  hinder  by  strike,  449,  450L 
unsettled  state  of  law,  425. 

use  of  terms  "  criminal "  or  "  unlawful "  comment'Cd  on,  433. 
wide  discretion  exercised  by  coiirts,  357. 

CONSTITUTIONAL  LAW  (see  also  Federal  Anti-trust  Law;  State 
Anti-trust  Laws;  Statutes) — 

act  affecting  employment  of  females,  unconstitutional,  672. 

act  affecting  the  weighing  of  coal,  unconstitutional,  670. 

act  interfering  with  freedom  of  employees  to  contract  with  employ- 
ers, unconstitutional,  473.    See  Freedom  of  Contract. 

act  prescribing  manner  of  payment  of  wages,  unconstitutional,  671. 
See  Wages. 

barber  shops  open  on  Sunday,  681. 

constitutionality  of  act  of  incorporation  determined  in  quo  tcarranto 
proceedings,  1102.    See  Quo  Warranto. 

constitutionality  of  state  anti-trust  laws  considered,  904-907. 

creation  of  corporation  to  control  others,  unconstitutional,  615. 

decisions  sustaining  positive  interferences  with  freedom  to  contract* 
676-67a 
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CONSTITUTIONAL  LAW  (continued)  — 

department  stores,  attempts  to  suppress,  683. 

Louisiana,  constitutional  provisions  against  combinations,  050. 

federal  anti-trust  act  is  constitutional,  811. 

interferences  with  right  to  contract  classified,  675-678. 

monopolies  under  federal  constitution,  16. 

North  Dakota,  provision  against  blacklisting,  980. 

organization  of  corporation  for  express  purpose  of  controlling  a  busi- 
ness of  a  public  character,  unconstitutional  in  Illinois,  248,  n.  8. 

payment  of  wages  and  exercise  of  police  power,  686^  687.  See  Police 
Power;  Wages. 

prescribing  limit  of  day's  work,  685l 

prohibitory  liquor  law,  unconstitutional,  664. 

scope  of  the  police  power,  681-687. 

South  Dakota,  provisions  against  trusts  and  combinations,  987. 

state  anti-trust  laws  and  the  fourteenth  amendment,  905.  See  State 
Anti-trust  Law& 

state  anti-trust  laws  construed,  901-908. 

statutes  affecting  freedom  of  contract  between  employer  and  employee, 
67a    See  Statutes. 

statutes  forbidding  employer  to  impose  fines,  unconstitutional,  668L 

statutes  prescribing  manner  of  payment  of  wages,  unconstitutional, 
661, 662. 

statute  prescribing  weekly  payment  of  wages,  unconstitutional,  666, 
667. 

statute  prohibiting  employer  from  forbidding  employee,  unconstitu- 
tional 588,  n.  2. 

statute  prohibiting  truck  stores,  unconstitutional,  668,  669. 

valid  grant  of  exclusive  privileges  cannot  be  impaired,  24. 

validity  of  state  anti-trust  laws  pleaded  in  defense  to  collection  of 
claims,  913. 

when  constitution  is  silent  regarding  fundamental  rights,  659. 

Wyoming,  provisions  affecting  monopolies  and  labor,  1006, 

CONSTRUCTION  (see  Constitutional  Law;  Statutes)  — 

contract  doubtful  in  terms  will  be  construed  as  legal,  161, 162, 

contracts  affecting  public  welfare  strictly  interpreted,  784, 

contracts  in  restraint  of  trade,  modern  rule,  784 

of  federal  anti-trust  act  by  decisions,  816-862. 

of  state  an ti -trust  laws,  900. 

powers  of  a  municipal  corporation  construed  strictly,  18L 

rule  of,  governing  grants  of  exclusive  privileges,  19. 

title  as  part  of  an  act,  796-79a 

CONTEMPT  OF  COURT,  458-46a    See  COURT  OF  Equity;  iNJUNonoN; 
Receivebs. 
attachment  writ,  1069. 
by  speech,  462. 
by  written  notice,  468L 
contempt  proceedings^  1062-1073. 


^ 
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CONTEMPT  OF  COURT  (continued)— 
effect  of  answer,  1070. 
entitling  the  proceedings,  1064 

federal  act  of  1890,  458.    See  Federal  Anti-trust  Law. 
good  faith  not  a  defense  for  disobeying  order,  1068b 
interference  with  receiver,  458-461. 
proceedings  against  corporations,  1072. 
punishment  for,  1071. 
removal  of  cause  to  federal  court,  1073w 
same  act  both  a  crime  and  a  contempt  1066. 
unintentional  interference  with  receivers,  p.  348,  n.  1« 
unpleasant  responsibility  of  court,  460,  461. 

CONTRACTS  (see  also  Constitutional  Law;  Contracts  in  Restraint 
OF  Trade;  "Corners;"  Freedom  of  Contract;  Gahblino  Con- 
tracts; Illegal  Contracts;  Option  Contracts;  Restraint  of 
Trade)  — 

assignability  of  contracts  in  restraint  of  trade,  782. 

between  unions  and  employers  which  are  illegal,  533. 

breach  of,  by  inducement  of  others,  493. 

cannot  be  impaired  by  amendment  to  state  constitution,  24,  n.  4 

cases  upholding  freedom  of,  660-678L 

conflicting  views  regarding  abstract  right  to  contract,  659i 

disability  of,  p.  548,  n.  1. 

divisibility  of,  when  one  part  is  illegal,  603,  n.  1. 

embraced  within  the  federal  anti-trust  act,  808-810L 

executory.  111. 

executory,  for  sale  of  goods,  97,  n.  2. 

for  entire  products  of  manufacturers,  when  legal,  230. 

for  future  delivery.  99-102. 

freedom  of  contract,  62.    See  Freedom  of  Contract. 

freedom  to  contract,  errors  of  past  generations  concerning,  37,  88L  See 
Economic;  Evolution. 

freedom  to  contract,  interference  with  by  state  anti-trust  laws,  904- 
907. 

freedom  to  contract,  some  reactionary  decisions,  35. 

freedom  to  contract  regarding  personal-injury  claims,  665. 

illegal  character  apparent  on  face,  599. 

immediate  delivery,  99-102. 

in  restraint  of  trade,  see  Restraint  of  Trade. 

in  restraint  of  trade  ancillary  to  some  lawful  contract,  720L 

interferences  with  right  to  contract,  classified,  675-678. 

motive  of  party  bound  not  a  test  of  validity,  763.    See  Motives. 

negative  interferences  with  right  to  contract,  675-678. 

option,  see  Gamblinq  Contracts 

positive  interferences  with  right  to  contract,  675-678. 

right  to  contract  considered,  658.    See  Freedom  to  O^ntract. 

right  to  contract  not  absolute,  674. 

tendency  toward  greater  freedom  to  contract,  84.    See  Evolution. 

violation  of,  by  intentional  procurement,  263. 
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CONTROLLING  THE  MARKET,  8(^-166.    See  "Corners;"  "Futures;* 

OAMBUNa  Contracts;  Options. 
combinations  as  gucui-public  corporations,  1040-1055. 
contracts  to,  what  are  embraoed  within,  725,  726. 
contracts  to,  which  are  embraced  within  federal  anti-trust  act»  808- 

810. 
possible  actions  of  combinations,  1045-10481 

CO-OPERATION  — 

as  an  element  of  combination,  172-181. 
co-operation  an  economic  factor,  652,  658.    See  EcoNOMia 
right  of  men  to  combine,  656.    See  Conclusion;  EcoNOMia 
tendency  toward,  in  commercial  and  industrial  world,  804.    See  Evo- 
lution. 

COOPERATION  AND  STATE  ANTI-TRUST  LAWa  894-897. 

CORDWAINERS  — 

combination  of,  in  1809,  illegal,  420-42a 

CORN  — 

trade  in,  see  Controlling  the  Market. 

"CORNERS."  71-92.    See  Gambling  Contracts. 

agent  may  recover  against  principal  if  not  personally  involved,  91« 

all  parties  participating  equally  involved,  89. 

application  of  law  of  regrating,  forestalling  and  engrossing,  71.    See 

Regratinq. 
clearly  against  public  policy,  78,  n.  1.    See  Public  Polioy. 
corn  market,  78,  n.  1. 

court  of  equity  will  investigate  real  nature  of  contracts,  92L 
defined,  7a 

effect  of  modern  facilities  for  transportation,  74. 
gist  of  the  offense  is  conspiracy,  76.    See  Conspiracy. 
law  governing  contracts  in  restraint  of  trade  does  not  apply,  SZ, 
mechanism  of,  75. 

money  to  operate,  cannot  be  recovered,  88. 

not  confined  to  necessaries  of  life,  85-87.    See  Necessaries  of  Lifil 
operated  by  an  individual,  77. 
"  options  "  and  "  futures,"  dealings  in,  73-75. 
option  contracts  void,  75. 
pork  market,  92,  n.  2. 

right  of  individual  to  contract  as  distinguished  from  conspiracy,  76. 
rights  of  parties  to,  84. 
rights  of  principal  and  agent,  90. 

test  of  legality  of  combination  to  control  market,  81,  82l 
wheat  market,  77,  n.  2,  90,  n.  2l 

CORPORATE  COMBINATIONS,  617-64a    See  also  Combination,  Cor- 
porate Form;  Combinations  of  Capital,  Illegal;  Combinations 
OP  Capital,  Legal;  Conspiracy;  Federal  Anti-trust  Law;  State 
Anti-trust  Laws)  — 
advantages  of,  621.    See  Conclusion;  EcoNOMia 
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CORPORATE  COMBINATIONS  (continued)  — 

biscuit  companies,  631,  632. 

capsule  makers,  629,  6301 

cases  of,  625-648. 

definition  of,  583. 

distilleries,  639-643. 

distinction  between,  and  an  ordinary  corporation,  52L 

does  not  evade  decisions  against  combinations  generally,  622L 

evolution  of,  617-619.    See  Evolxttiok 

general  propositions  affecting,  823. 

glucose  manufacturers,  647,  648. 

harrow  manufacturers,  633-638. 

injunction  denied  to,  688.    See  Injunction. 

innocent  party  selling  his  business  to,  623. 

match  companies,  625-628. 

may  become  a  conspiracy,  622. 

method  of  organizing,  647. 

not  a  cloak  for  illegal  objects,  645. 

parties  injured  may  ignore  corporate  form  and  proceed  against  corpo- 
rators severally,  622. 

parties  to,  left  in  possession  of  their  property,  632. 

permitted  by  statutes,  624^    See  Statutes. 
«   power  of  congress  regarding,  828. 

resuscitation  of  a  combination,  642. 

right  of  a  corporation  to  purchase  plants  of  other  corporations,  619-633L 

right  of  Michigan  corporation  to  sell  to  New  Jersey  corporation,  620, 
630. 

rights  of  objecting  stockholders,  647,  648. 

size  of,  immaterial,  621. 

succeeding  to  an  illegal  trust,  644.    See  Trusts. 

succeeding  to  trust,  639-643. 

sugar  refineries,  federal  anti-trust  act,  818-828. 

what  allegations  in  bill  against  are  admitted  by  demurrer,  6481 

when  subject  to  laws  of  state  where  it  does  business,  648. 

white  lead  manufacturers,  643-646. 

wooden  ware  manufacturers,  638. 

CORPORATION  (see  also  Municipal  Corporation;  Quasi-pubuo  Cor- 
porations)— 
abandonment  of  duties  by  becoming  party  to  a  trust,  610. 
abandonment  of  its  business,  629,  630. 

about  to  join  illegal  combination,  right  of  objecting  stockholders,  648i. 
a  legal  entity  separate  from  stockholders,  607. 
and  the  pursuit  of  material  objects,  p.  671.    See  EoONOMia 
an  economic  factor,  652,  65{i    See  Conclusion. 
as  a  public  benefit,  248. 
as  a  gua«i-individual,  678. 
as  combinations,  293-297. 
as  legal  combinations,  174-176. 
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CORPORATION  (continued)  — 

can  exercise  only  express  or  implied  powers,  615. 

cannot  abandon  or  delegate  duties,  607. 

cannot  consolidate  funds  or  form  partnerships,  607. 

cannot  delegate  and  transfer  its  management,  610,  611,  618. 

cannot  form  partnership,  611. 

cannot  hold  stock  in  other  corporations  for  purpose  of  controlling,  607. 

consolidation  of,  as  legal  combinations,  174-176. 

contempt  of  court  proceedings  against,  1072b 

controlling  industries  are  guo^i-pu^lic,  p.  670,  n.  1. 

corporate  form  as  cloak  for  unlawful  or  oppressive  acts,  623L 

definition  of  corporate  franchise,  1104    See  Franchise. 

development  of  views  concerning,  651.    See  Evolution. 

discussion  of  definitions,  651. 

dissolution  of,  effect  of  upon  quo  toarranto  proceedings,  1146.   See  Quo 

WAREANTa 

dissolution  not  caused  by  failure  to  choose  directors,  1115. 

distinction  between,  and  a  corporate  combination,  621. 

distinction  between  right  to  organize  and  right  to  be,  1106. 

form  pf,  cannot  be  used  as  cloak  for  illegal  objects,  645. 

franchise  and  property,  1107. 

freedom  of  to  contract,  general  proposition,  620-623.  See  Freedom 
OF  Contract. 

identity  with  stockholders,  question,  p.  596,  n.  1. 

incidental  powers,  what  are,  615. 

injunction  against  its  ofilcers  and  employees,  1018.    See  Injunction. 

Justice  Marshairs  definition  of,  651. 

Justice  Story's  definition  of,  651. 

may  exercise  powers  of  ^individual  and  buy  plants  of  competitors,  282. 

nonuser  and  misuser,  see  Misuser;  Nonuser;  Quo  Warranto. 

no  power  to  enter  into  a  partnership,  616. 

not  a  legal  entity  separate  from  stockholders,  611. 

organization  of,  citizens  of  one  state  may  incorporate  under  laws  of 
another,  220.    See  Appendix. 

organized  to  gamble  on  the  market,  145.    See  Gamblinq  Contracts. 

organized  under  laws  of  one  state  when  subject  to  laws  of  another,  648. 
See  Comity. 

organized  under  the  laws  of  one  state  to  conduct  their  entire  business 
in  other  states,  see  pp^  1837-1844. 

powers  of,  can  exercise  only  such  as  are  expressly  conferred  or  neces- 
sarily implied,  241. 

powers  of,  incidental  power,  what  is,  241. 

powers  of,  no  connection  between  manufacturing  gas  and  buying  stock, 
242. 

power  of  parliament  over,  pi  664,  n.  1. 

power  of  state  over,  654.    See  Constitutional  Law. 

power  of,  to  invest  in  stocks  of  other  companies,  615. 

power  to  hold  stock  of  another,  629,  630. 
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CORPORATION  (continued)  — 

power  to  purchase  plants  for  purpose  of  closing  same,  028. 

practically  identical  with  its  shareholders,  607. 

quo  warranto  against,  10S5.    See  Quo  WABRANra 

quo  warranto  to  test  right  to  be,  1085. 

quo  warranto  to  test  title  to  ofl9ce  in,  1085. 

rapid  development  of,  adaptation  of  legal  principles  to,  p.  840,  i^  SL 

responsibility  for  acts  of  members  and  agents,  pi  645,  n.  1. 

right  of  corporation  of  one  state  to  transfer  its  assets  to  corporation 

of  another  state,  629,  630. 
rights  of,  generally,  619-62a 

right  of  individuals  to  form,  and  transfer  their  properties  to,  031. 
selling  out  contract  in  restraint  of  trade  by  its  officers,  775. 
substantial  performance  of  its  duties  sufficient,  1114 
use  of  epithets  in  describing,  621. 
when  corporate  existence  admitted  in  quo  warranto  proceedings^  1086u. 

CORPORATIONS  v.  SMALL  DEALERS,  648. 

COST  — 

increase  of  wages  affects,  879.    See  WAOEa 
object  of  combinations  to  reduce,  175, 176. 
elements  of  cost  of  production,  894-897. 

COTTON-SEED  OIL  COMBINATION  — 
illegal,  616. 

COURT  (see  also  Contempt  of  Coxjrt;  Court  of  Equity;  Equity;  In- 
junction; Judicial  Notice;  Presumptions;  Remedies)  — 

always  open  to  hear  complaints  of  receiver's  employees,  459.    See  Re- 
ceiver. 

discretion  of,  regarding  fundamental  rights,  659. 

discrimination  by,  between  combinations  of  labor  and  combinations 
of  capital,  377. 

duty  of,  to  scrutinize  dealings  in  *' futures,"  159. 

inference  from  extent  of  division  of  opinion,  805. 

injunction  denied  to  a  corporate  combination,  688.    See  Injxtnction. 

jurisdiction  of  federal  courts  to  issue  injunction,  1028L 

labor  organizations  before,  446. 

open  to  hear  complaints  of  receiver's  employees,  464,  n.  2. 

reasonableness  of  contract  in  restraint  of  trade  a  question  of  law,  786. 

reluctance  to  interfere  with  labor  organizations,  551. 

responsibility  of,  in  contempt  cases,  460,  461.  See  Conteicpt  of  Court. 

takes  judicial  notice  of  manner  of  conducting  railroad  business,  578. 

takes  judidial  notice  of  the  general  business  affairs  of  life,  578. 

tendency  of,  in  matters  affecting  commercial  and  industrial  inter- 
course, 37,  3a    See  Evolution. 

tendency  to  regard  partial  restraint  of  competition  with  less  disfavor, 
814.    See  Competition. 

when  courts  will  enforce  contracts  suppressing  competition,  382. 

will  not  appoint  receiver  to  aid  party  to  illegal  combination,  681. 
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COURT  OF  EQUITY  (see  also  Courts;  Injunction;  Receiver)  — 

contracts  in  restraint  of  trade,  though  legal,  if  harsh  will  not  be  en- 
forced, 776.    See  Rbsitraint  of  Trade. 

jurisdiction  of,  in  contracts  in  restraint  of  trade,  792,  793. 

multiplicity  of  suits  as  ground  for  bill  against  combination,  878. 

power  over  receiver's  employees,  459.    See  Receiver. 

power  to  award  damages  for  breach  of  contract  in  restraint  of  trade. 
793. 

power  to  punish  for  contempt,  1065, 1066.    See  Contempt  of  Court. 

proceedings  against  labor  organizations  as  conspiracies,  446.  See  Con- 
spiracy. 

remedies  in,  for  violation  of  contract  in  constraint  of  trade,  745. 

remedies  under  federal  anti-trust  act,  867-875. 

remedy  against  combinations  to  injure  and  oppress,  1044-1055. 

when  it  will  intervene,  1007. 

will  not  interfere  with  combination  unless  injury  to  public  clearly  ap- 
pears, 291. 

COURTS  AND  LEGISLATURES  — 

conflict  between,  regarding  fundamental  rights,  659. 

COVENANTS  — 

contracts  in  restraint  of  trade  between  lessor  and  lessee,  769,  770.    See 

Restraint  op  Trade. 
contracts  in  restraint  of  trade  between  grantor  and  grantee,  765-768, 

CRIMINAL  ACTS  — 

injunction  against,  see  Injunotions. 

CRIMINAL  CONSPIRACY  (see  Conspiracy,  Criminal). 

CRIMINAL  INTENT  (see  Intent). 

CRIMINAL  LAW  (see  also  Conspiracy;  Indictment;  Injunctions;  In- 
tent; Remedies). 

CRIMINAL  PROSECUTION  (see  Indicttment). 

CUNNING  (see  Fraud> 

CURRIERS  — 

combination  of,  illegal  in  1867,  436-439. 

CURTAIN  FIXTURES  — 

combination  of  manufacturers,  legal,  225,  226. 

CUSTOM  AND  USAGE  OF  MARKET— 

parties  dealing  in,  charged  with  knowledge  of,  155. 

CUSTOMERS  — 

intentional  interference  with,  262.    See  Oppression. 

D. 

DAMAGES  (see  also  Action;  Damages,  Liquidated;  Remedies)  — 
action  by  non-union  employee  discharged  on  account  of  union,  546. 
action  to  recover,  under  federal  anti-trust  act,  876-878L 
Allen  V.  Flood,  481-500. 
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DAMAGES  (continued)  — 

an  essential  element  in  an  action  for  civil  conspiracy,  867. 

by  combination  with  intent  to  injure,  478-480.    See  iNTENTi 

by  combination  with  no  intent  to  injure,  477. 

by  fraud  or  misrepresentation,  262b 

by  intimidation,  262. 

by  molestation,  262. 

by  obstruction,  262. 

caused  by  boycotting  an  hotel-keeper,  563.    See  Boycott. 

caused  by  conspiracy,  338,  830. 

combinations  liable  for,  550. 

extent  of  damage  to  others  is  not  the  test  of  legality  of  combinations, 

212,  2ia 
extent  of,  not  a  test  of  legality  of  combinations,  550-560. 
from  lawful  acts  done  by  combinations,  469-499. 
from  unlawful  acts  done  by  combinations,  468. 
gist  of  the  action  against  combination,  571. 
is  damnum  absque  injuria  where  common  rights  clash,  510. 
is  the  gist  of  a  private  action  against  combination,  565. 
liquidated  damages  and  penalty  in  contracts  in  restraint  of  trade,  790. 
malicious  combination  to  ruin,  256.    See  Malice. 
means  legal  injury,  not  mere  loss  or  disadvantage,  253. 
measure  of,  in  contracts  in  restraint  of  trade,  791.    See  Restraint  op 

Trade. 
measure  of,  where  market  is  unlawfully  controlled,  1229, 1230. 
no  remedy  for  small  trader  driven  out  by  combination,  560. 
occasioned  by  strikes,  liabilities  of  cities,  law  of  Kentucky,  940.    See 

Strike. 
power  of  court  of  equity  to  award,  for  breach  of  contract  in  restraint 

of  trade,  79a 
resulting  from  strike,  action  to  recover,  p.  335,  n.  1« 
result  of  unlawful  action  of  combination.  25a 
slander  and  libel  by  labor  organizations,  549. 
the  gist  of  the  action  against  a  conspiracy,  25a 

DAMAGES,  LIQUIDATED  — 

legal  combination  may  fix  sum  as  liquidated  damages  for  violation  of 

agreement,  227. 
may  be  recovered  for  violation  of  legal  combination  agreement,  227. 

DARCEY  V,  ALLEN,  a 

DARTMOUTH  COLLEGE  CASE.  661. 

DEBS  CASE  — 

form  of  injunction  in,  p.  12ia 

DECEIVE  (see  Fraud). 

DECEPTION  (see  Fraud). 

DECISIONS  (see  also  Cases;  Courts)  — 

based  on  alleged  tendencies  of  combinations,  552L 

conflicting,  concerning  rigiits  of  capital,  649-656.    See  Conflict. 
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DECISIONS  (continued)  — 

oonfliot  in,  regarding  combinations  and  monopolies,  801-806. 

effect  of,  on  combination,  298-297. 

modification  of  early  American,  affecting  contracts  in  restraint  of 

trade,  744-750. 
present  tendency  adverse  to  combinations  of  capital,  555. 
scope  and  effect  of,  affecting  labor,  446. 

sustaining  positive  interferences  with  right  to  contract,  676-G78. 
upholding  freedom  of  contract^  660-678.    See  Feeedom  of  Contract. 

DECLARATION  OF  INDEPENDENCE  (see  also  Ck)NSTiTUTiONAL  Law)  — 
and  the  right  to  contract,  658. 

DEFINITIONS  — 
blacklisting,  674. 
boycott,  540. 

Chief  Justice  Shaw's  definition  of  criminal  conspiracy,  842. 
*•  clearance,"  57a 
combination,  167, 657. 
"combine,"  557, 

conspiracy,  171,  840,  841,  858-85a 
contracts  in  restraint  of  trade,  68& 
corporate  combinations,  588w 
corporate  franchise,  1104. 
criminal  conspiracy  defined,  84L 
discussion  of  definitions  of  a  corporation,  651. 
engrossing,  46^ 
forestalling,  44 
illegal  combination,  169. 
injunction,  1008. 

Justice  Marshall's  definition  of  a  corporation,  65L 
Justice  Story's  definition  of  a  corporation,  651, 
legal  combination,  168. 
loose  definition  of  police  power,  684 
loose  or  broad  definition  of  criminal  conspiracy  commented  on,  844, 

n.  2l 
monopoly,  1-8. 
of  conspiracy  restated,  840. 
police  power,  679,  684. 
regrating,  forestalling  and  engrossing,  42L 
simple  combinations,  581. 

statutory  definition  of  criminal  conspiracy,  856-858. 
strict  definition  of  criminal  conspiracy  both  fair  and  just,  853,  854. 
strike,  5ia 
trusts,  582. 

DELAWARE  — 

law  affecting  labor,  924 

laws  of,  providing  for  the  organization  of  corporations,  together  with 
forms,  pp.  1418-1450. 
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DELIVERY  (see  also  Gambling  Contracts)  — 
sales  for  future,  99. 
sales  for  immediate,  99, 

DEMURRER  — 

admitting  allegations  of  bill  against  corporate  combinations,  648L 

DEPARTMENT  STORES  — 

and  the  exercise  of  police  power,  683. 

DIFFERENCES  (see  also  Burden  op  Proof;  Gambling  Contracts) — 
intent  of  parties  to  settle  upon,  118. 

rights  of  broker  against  customer  who  intends  to  settle  upon,  147-151. 
speculation  in  stocks,  110. 
when  party  may  testify  as  to  his  intention  to  settle  on,  164^  165. 

DIRECTORS  (see  Corporation). 

DISCRIMINATION  (see  also  Conclusion;  Constitutional  Law)  — 
among  classes  or  individuals  by  state  anti-trust  laws,  909-912. 
between  capital  and  labor,  649,  n.  1,  650. 

between  combinations  of  capital  and  combinations  of  labor,  894-897. 
between  combinations  of  labor  and  combinations  of  capital,  877, 878. 

DISPLAY  OF  BANNERS  (see  also  Combinations  of  Labob,  Illegal; 
Boycott;  Picketing)  — 
interfering  with  business,  512. 
notices,  eta,  when  enjoined,  1087, 1038. 
signs  and  circulars,  545. 

DISTILLERIES  — 

corporate  combination  of,  illegal,  639-642L 

DISTILLERS  AND  CATTLE  FEEDERS— 
trust,  612. 

DISTILLING  AND  CATTLE  FEEDING  COMPANY  — 
illegal  combination,  639-641. 

DRUMMERS  — 

agreement  not  to  employ,  may  be  legal,  289. 

DRUGGISTS  — 

combination  of,  illegal,  594 

DUMMY  SUBSCRIPTIONS  (see  Stock). 

E. 
EARLY  RULE  — 

against  contracts  in  restraint  of  trade,  694.    See  Restraint  of  Trade. 

ECONOMIC  (see  Conclusion;  Evolution)  — 

advantages  of  small  dealers  over  corporations,  648L 
conflict  between  economic  and  legal  forces,  653b 
corporation  an  economic  factor,  652,  658. 
elements  of  cost  of  production,  894-897. 
forces  and  conditions  irresistible,  654. 
law  is  a  conservative  force,  653. 
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ECONOMIC  (continued)  — 

state  laws  which  ignore  economic  princinles,  084-087.  See  Statutes. 
wages  as  part  of  cost,  432.    See  Prices;  Wages. 
wages,  cost  and  price,  87^-^81; 

ECONOMIC  PROPOSITIONS  — 

applicable  to  commercial  and  industrial  combinations,  180-211, 

ECONOMIC  QUESTION  — 

whether  competition  is  beneficial,  is  an,  S2S» 

EIGHT-HOUR  DAY— 

right  of  employees  to  demand,  561. 

ELEMENTS  — 

essential  to  a  monopoly,  20.    See  Monopoly. 
of  offense  of  regrating,  48.    See  Reorating. 
of  strike,  510.    See  Strike. 

EMPLOYEES  (see  also  Combinations  op  Labor)  — 

actions  against  combinations  of,  1200-1214 

combinations  of,  will  not' be  enjoined  from  persuading  their  fellow- 
workmen  to  strike,  1085. 

contracts  in  restraint  of  trade  between  employer  and  employee,  774- 
776. 

injunction  against  striking,  1027, 102a    See  Injunction. 

intimidation  of,  statute  of  Illinois,  086.    See  Coercion. 

Washington,  law  against,  intimidating,  1005. 

letters  of  recommendation,  578.    See  Blacklisting. 

mandatory  injunction  will  not  issue  against,  1010. 

of  receiver,  cannot  be  arbitrarily  discharged,  450.    See  Receiyeb. 

of  receiver,  are  offioers  of  the  court,  468. 

of  receiver,  improperly  discharged,  468. 

of  receivers,  injunction  affecting,  1041. 

of  receiver,  may  organize  unions,  462,  468. 

persuasion  of  employees  to  strike  will  not  be  enjoined,  1081. 

presumption  that  they  are  qualified  for  duty,  540.  See  Presumptions. 

railway,  liability  of,  for  striking,  465. 

rights  and  duties  of  employers  toward  discharged,  575-577. 

right  of,  to  labor  where  they  will,  452L    See  Rights  of  Labor. 

right  to  demand  eight-hour  day,  561. 

EMPLOYER  (see  also  Combinations  of  Capital;   Combinations   of 
Labor)  — 
boycott  against  548,  544.    See  Boycott. 

coercion  of,  to  discharge  non-union  employee,  546.    See  Coercion. 
combination  of  employees  to  coerce,  England,  411. 
combination  of,  to  control  wages,  424,  425.    See  Wages. 
combination  of,  to  hinder  United  States  mails,  448. 
combination  of,  to  resist  demands  of  employees,  561. 
combination  to  coerce,  507-511.    See  Coercion. 
combination  to  coerce,  illegal,  486-480,  441,  444. 
combination  to  compel  discharge  of  employee,  513. 
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EMPLOYER  (continued)  — 

contracts  in  restraint  of  trade  between  employer  and  employee,  774- 
776.    See  Restraint  of  Trade. 

contracts  with  unions  which  are  illegal,  683. 

employees  may  combine  and  strike  to  compel  discharge  of  other  em- 
ployees, 438,  439. 

fines,  statute  prohibiting  imposition  of,  unconstitutional,  663. 

intimidation  of,  statute  of  Illinois,  036. 

presumption  that  employers  and  employees  are  qualified  for  duties^ 
549. 

requiring  letters  of  recommendation,  578.    See  Blacklisting^ 

right  of,  to  discriminate  against  certain  premises,  569. 

right  of,  to  divert  trade  of  employees.  568. 

under  no  duty  to  give  employee  **  clearance  "  card,  578. 

ENGLAND  — 

boiler-makers,  combination  of,  illegal,  413. 

cases  and  authorities  affecting  combinations  of  labor,  404-414 

combination  of  cotton-spinners,  illegal,  410.  - 

combination  of  employees  to  coerce  employer,  illegal,  411, 

combinations  of  labor  in,  385-414. 

combination  of  labor  to  compel  discharge  of  employee,  409. 

combination  to  strike  and  picket  (1847),  illegal,  408. 

contracts  in  restraint  of  trade,  law  of,  broader,  729.    See  Rbstbahit 

OF  Trade. 
development  of  law  concerning  combinations  of  labor,  385-414 
early  statutes  affecting  combinations  of  labor,  386-392. 
employees  of  gas  companies,  combination  of,  illegal,  414. 
modern  English  rule  concerning  contracts  in  restraint  of  trade,  713- 

716. 
monopolies  in,  1-35.    See  Monopoly. 
Mogul  Steamship  Company  case,  249-266. 
power  of  parliament  over  corporation,  p.  664,  n.  1. 
progress  of  law  toward  freedom  for  labor,  403. 
quo  vxirranto,  see  Quo  Warranto. 
ship-builders,  combination  of,  illegal,  412. 
shoemakers,  combination  of,  legal,  413. 
trade  unions  with  legal  and  illegal  objects^  412i 

ENGROSSING  (see  Regratinq). 

ENTICING  AWAY  SERVANT,  526. 

ENVELOPE  MANUFACTURERS  — 
combination  of,  legal,  223,  224^ 

EPITHETS  — 

use  of  in  describing  corporate  combinations,  621. 

EQUITY  (see  Court  of  Equity;  Injunction;  Rbceiter). 

ERRORS  — 

of  past  generations  regarding  freedom  of  trade  and  contraot^  87«  88L 
See  Freedom  of  Contract. 
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ESTOPPEL  — 

as  affecting  quo  warranto  proceedings,  1141-1143. 

EVIDENCE  (see  Judicial  Notice;  Presumptions)— 

as  to  intention  of  parties  to  gambling  contracts,  163-165. 

gambling  contracts  affirmatively  show  intention  to  gamble,  162,  n.  1. 

mere  fact  of  combination  not  sufficient  to  establish  illegality,  226. 

of  ability  of  parties  to  fulfill  gambling  contracts,  16^165. 

of  agreement  to  form  illegal  corporation,  648. 

of  motives,  499.    See  Motives. 

of  personal  feeling  or  disposition  of  defendant,  499. 

perjury,  premium  upon  any  action  upon  gambling  contract*  165. 

picketing,  unlawful  character  of,  539.    See  Picketing. 

presumption  that  transactions  legal  not  overcome  by  party  testifying 

his  intention  was  illegal,  162.    See  Presumptions. 
showing  organization  of  illegal  combination,  647,  648. 
to  sustain  application  for  injunction,  1061, 

when  party  may  testify  as  to  his  intention  to  settle  on  differences,  164^ 
165. 

EVOLUTION  (see  Economic)— 

contracts  in  restraint  of  trade,  American  law  a  development  of  Eng- 
lish, 727-730.    See  Restraint  of  Trade. 

development  of  corporators*  views  concerning,  651. 

development  of  law  concerning  combination  of  labor  in  England,  885- 
414^ 

development  of  law  concerning  contracts  in  restraint  of  trade,  691-701. 

development  of  law  of  criminal  conspiracy,  346-358. 

law  of,  in  commercial  and  industrial  world,  210. 

of  American  law  concerning  combination  of  labor,  416-444. 

of  a  simple  combination  of  capital,  584.    See  Simple  Combination. 

of  corporate  combinations,  617-619. '  See  Corporate  Combination. 

of  the  trust  form  of  combination,  606.    See  Trusts. 
•    progress  of  American  law  as  to  contracts  in  restraint  of  trade,  73L 
See  Restraint  of  Trade. 

progress  of  law  in  England  in  favor  of  labor,  408w 

EXCHANGE  (see  Stock  Exchange). 

EXCLUSIVE  AGENCIES  — 

Texas  anti-trust  act  and  contracts  for,  996* 

EXCLUSIVE  SALE  — 

contract  for,  to  create  a  monopoly,  illegal,  588. 
contract  giving,  legal,  234,  588. 

EXECUTORY  CONTRACTS,  111.    See  also  Contracts;  Gambuno  Con- 
tract. 
purchase  in  good  faith  for  future  delivery  is  binding,  114. 
sale,  when  valid,  106-109. 

EXECUTORY  CONTRACTS  FOR  SALE  OF  GOODS,  97,  n.  I?,  99^1021 

EXPRESS  COMPANIES  — 

under  federal  anti-trust  act,  851. 
94 
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EXTORTION  (see  also  Coercion;  Ck)MBmATiONS  op  Capital,  Ili^oal; 
Combinations  of  Labor,  Illeqal;  Conspiracy;  Oppressive  Ob- 
jects; Unlawful  Objects)— 
money  paid  as  the  result  of,  may  be  reoovered  back,  440,  441. 

F. 

FALSE  TESTIMONY  (see  Perjury). 

FEDERAL  ANTI-TRUST  LAW,  796-^03. 

a  oombination  to  control  the  disposition  of  a  product  is  distinct  from 
a  combination  to  control  the  manufacture,  825. 

action  against  voluntary  association,  who  should  be  made  party  de- 
fendants, 882. 

action  at  law  is  the  remedy  for  private  party,  868-873. 

action  at  law  to  recover  damages,  876-878. 

action  to  recover,  elements  essential  to  sustain,  876-878. 

affidavits  for  injunction,  875. 

agreement  illegal  on  its  face,  848. 

analyzed,  806,  807. 

Anderson  v.  United  States,  861,  8621 

and  interstate  commerce  act,  814 

applied  to  railway  strike  of  1804,  453-457. 

associations  for  advancement  of  business,  right  to  form,  868b 

a  state  not  within  the  act,  812. 

oast-iron  pipe  manufacturers,  simple  oombination  of,  illegal,  824-826. 

coal  dealers,  combination  of,  828,  820. 

combination  of  dealers  in  tiles  and  mantels,  illegal,  830l 

oombination  of  dealers,  when  contrary  to,  837-830. 

combination  of  live-stock  and  commission  men,  852-862. 

combination  of  manufacturers  to  control  interstate  commerce,  824-826. 

constitutional,  811.    See  Constitutional  Law. 

construction  of  the  act,  817. 

contracts  embraced  within  the  act,  808-8 lOL 

contracts  in  restraint  of  trade  collateral  to  legal  contracts,  81(1    Bee 
Restraint  of  Trade. 

contracts  of  railways  which  are  not  contrary  to  act,  849,  850. 

corporate  combinations,  general  propositions  affecting,  823. 

decisions  construing,  816-862. 

defense  that  plaintiff  is  an  illegal  combination,  879-881. 

dissolution  of  combination,  effect  of,  864-866. 

distinction  between  aids  and  facilities  to  commerce  and  oommerce, 
854-860. 

distinction  between  main  contracts  and  contracts  ancillary  thereto^ 
809,  810. 

distinction  between  main  objects  of  oontracts  and  incidental  objects 
thereof,  809,  8ia 

distinction  between  manufacture  and  commerce,  819-823,  826. 
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FEDERAL  ANTITRUST  LAW  (continued)  — 

distinctive  use  of  terms  •*  trade  **  and  •*  commerce,"  799. 

division  in  the  courts  regarding  applicability  to  railroad,  835. 

evils  reached  by  the  statute,  888. 

express  companies,  851. 

habetM  corpus,  893. 

Hopkins  v.  United  States,  853-860. 

indictment,  885-891.    See  Indictment. 

in  full,  796^  n.  1. 

injunction  issued  applies  only  to  the  interstate  commerce  of  the  com- 
bination, 829. 

injunction  without  notice,  874    See  Injunction. 

intent  of  parties  to  agreement,  when  immaterial,  848, 883.  See  Intent. 

interference  with  interstate  transportation,  815i 

Joint  Traffic  Association  case,  845-848. 

literal  effect  cannot  be  given  to  provisions  of  the  act,  807. 

meanings  of  "trade"  and  ** commerce,"  799. 

no  common-law  offenses  against  the  United  States,  885,  88$. 

object  of  the  statutes,  813. 

parties  to  actions,  882. 

penalties,  884. 

practically  no  distinction  between  Joint  Traffic  Association  and  Trans- 
Missouri  Freight  Association,  84^-848. 

private  party  cannot  file  bill  in  equity,  868. 

railways,  combination  of,  illegal,  831-850. 

remedies,  867-892. 

remedies  at  law,  867,  876, 87a 

remedies  in  court  of  equity,  867-675.    See  Court  of  Equitt. 

restraint  of  interstate  commerce  by  a  combination,  835i 

scope  of  the  act,  844 

statutes  of  limitation,  893a. 

sugar  refineries,  corporate  combination  of,  818-d29L 

title  of  act,  796-79a 

Trans-Missouri  Freight  Association  case,  836-844. 

*'  unlawful  restraints  and  monopolies  "  covered,  800-805. 

watch-case  manufacturers,  combination  of,  not  contrary  to^  826. 

what  amounts  to  restraint  of  interstate  commerce,  825. 

whether  combination  restrains  interstate  commerce  a  question  of  fact, 
844. 

FEDERAL  CONSTITUTION  (see  also  Constitutional  Law) — 
monopolies  under,  16. 

FEMALES  (see  also  Constitutional  Law)  — 

acts  affecting  employment  of,  unconstitutional,  672. 
'  employment  of,  and  police  power,  682.    See  Police  Powbsl 

FICTITIOUS  CONTROVERSIES  — 
courts  will  not  decide,  1147. 
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FINES  — 

imposed  by  combination  may  be  recovered  back,  441. 
statute  prohibiting  imposition  of,  unconstitutional,  66dL 

FLORIDA  — 

law  affecting  labor,  936. 
law  against  blacklisting,  937. 
law  applying  to  sale  of  meat,  935i 

FORESTALLING  (see  RBORATma). 

FORM— 

any  form  of  combination  may  be  a  conspiracy,  39^ 
of  combination,  is  not  the  test  of  legality,  29;>-397. 
of  combinations  that  have  been  held  legal,  267-283. 

FORESTALLING,  REGRATING  AND  ENGROSSING  (see  Regratino)  — 
once  illegal,  are  now  the  great  basis  of  profits,  and  practiced  every 
day,  239,  n.  1. 

FRANCHISES  (see  also  Charter;  Corporation;  Quo  Warranto) — 
abandonment  of,  by  becoming  party  to  a  trust,  61(X 
a  grant  by  the  state  to  individuals,  1106L 
conditions  upon  which  granted,  607. 
corporate,  definition  of,  1104. 
distinction  between,  and  licenses,  1110. 
distinction  between  franchise  rights  and  powers  of  a  corporation, 

1105. 
every  grant  construed  in  favor  of  the  public,  794. 
exemption  from  taxation,  is  not,  1109. 

is  property,  but  ordinarily  may  not  be  sold  or  transferred,  1107. 
parties  competing  for  public  franchise  may  combine,  244^ 
right  to  be  a  corporation,  1106. 
right  to  lay  gas  pipes  in  streets  is  a  franchise.  20, 
right  to  regulate  exercise  of,  21. 
subject  to  forfeiture  for  acts  contrary  to  statute  or  common  law,  607. 

FRAUD  (see  Intent;  Mauce;  Motiye)  — 

and  the  malicious  oppression  of  others,  illegal,  284-287. 

conspiracy  to  defraud  is  indictable,  437. 

damage  by,  263. 

definition  of,  63. 

fraudulent  and  secret  agreement  to  prevent  competition,  233,  589. 

secret  and  fraudulent  purpose  of  a  combination,  589. 

FREEDOM  OF  CONTRACT  (see  also  Constitutional  Law;  CoNTkAcrs)— 
by  corporations  generally,  630-63SL 
decisions  upholding,  658,  660-673. 
interference  with,  by  state  anti-trust  laws,  904-907. 
not  absolute,  674. 

parties  given  the  widest  latitude,  238. 
rights  of  corporations  to  purchase  plants,  619-623. 
rights  of  private  parties,  194. 
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FREEDOM  OF  CONTRACT  (continued)  — 

state  anti-trust  laws  interfering  with«  901-00&    See  Statutes. 
statute  prescribing  weekly  payment  of  wages  unconstitutional,  660, 
667. 

FREEDOM  OF  TRADE  (see  Constitutional  Law;  Tbade). 

FREE  SPEECH  — 

contempt  of  court,  460^ 
right  of,  462. 

FREIGHT  ASSOCIATIONS  — 

contrary  to  federal  anti-trust  act,  884-648.  See  Federal  Anti-trust 
Law. 

FREIGHT  RATES  — 

combination  of  steamship  owners  to  maintain,  England,  249-266. 

FRIENDLY  SOCIETIES  — 
with  illegal  objects,  412L 

FUNDAMENTAL  RIGHTS  (see  also  Constitutional  Law;  Freedom  of 
Contract;  Rights)- 
interferences  with  right  to  contract  classified,  675-678. 
to  contract,  672,  67a 

"FUTURES,"  125.    See  also  " Corners;  **  GAMBUNa  CoNTRAOra 
duty  of  courts  to  scrutinize  dealings  in,  1501 
test  of  legality,  181-136. 
when  void,  77. 

Q. 

GAMBLING  (see  Gambling  Contracts). 

GAMBLING  CONTRACTS,  98-166.    See  also  CoNTROLLma  the  Market. 

American  law,  98. 

application  of  the  ancient  law  regarding  regrating,  89. 

"  Black  Friday,"  75.  n.  1. 

both  parties  must  intend  to  gamble,  188, 189.  This  rule  sometimes  al- 
tered by  statute,  140. 

broker  canndt  recover  money  due  from  gambling  transactions,  151. 

broker's  knowledge  of  client's  intentions,  97. 

burden  of  proof  as  to  illegal  intention,  160-162. 

burden  of  proof  upon  defendant,  154. 

circumstances  which  charge  broker  with  knowledge  of  customer*8  in- 
tention, 147-149. 

contract  doubtful  in  terms  will  be  construed  as  legal,  161, 162. 

contract  illegal  on  its  face,  187. 

"corners,"  71-9a 

cornering  market  on  oats,  75,  n.  1. 

corporation  organized  to  gamble  on  the  market,  145. 

definition  of,  75,  n.  1. 

duty  of  courts  to  scrutinize  dealings  in  "  futures,"  159. 
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GAMBLING  CONTRACTS  (continued)— 

English  law  of,  as  modified  by  statute,  94-97. 

evidence  as  to  intention  of  parties,  168-165. 

evidence  of  ability  of  party  to  fulfill  contracts,  163-165. 

instances  of,  75,  n.  1. 

intent  of  parties  determines  validity,  113. 

intent  of  parties  to  settle  on  differences  may  be  shown,  136. 

knowledge  of  broker  of  customer's  intention  to  gamble,  147-140. 

legal  in  one  state  illegal  in  another,  143,  144. 

made  good  by  subsequent  agreement,  112,  150. 

"  margins,"  when  legal,  148. 

money  loaned  or  advanced  to  further,  cannot  be  recovered,  152. 

must  be  some  evidence  tending  to  show  illegal  character,  161. 

original  payee  cannot  recover  on  note  given  in  gambling  transaction^ 
153. 

parties  in  pari  delicto,  141.  143. 

"privileges'*  on  stock  exchange  and  board  of  trade,  123-130. 

purchase  in  good  faith  for  future  delivery  is  binding,  114. 

purchaser  not  bound  by  secret  intention  of  seller,  114. 

question  of  intent  is  for  the  jury,  166. 

right  of  broker  against  customer  who  intends  to  settle  upon  differ- 
ences, 97,  147-151. 

right  to  speculate,  106-109.     * 

sales  for  future  delivery,  99. 

sales  for  immediate  delivery,  99. 

sale  of  goods  not  in  possession.  111. 

speculation  defined,  103. 

speculation  in  stocks,  110. 

speculation  in  transaction  for  future  delivery,  105. 

speculation  in  transaction  for  immediate  delivery,  105. 

statutes  8  and  9  Victoria,  95-97.    See  Statutes* 

test  of  legality  of  transactions  on  board  of  trade  and  stock  exchange,. 
181-136. 

testimony  of  party  as  to  his  own  intention,  164, 165. 

the  terms  of  contract  held  to  express  intent  of  parties,  185. 

transactions  on  stock  exchange  and  board  of  trade  legal  on  their  face» 
130,  162. 

under  common  law,  93. 

various  forms  of  commercial  transactions,  99. 

GAS  COMPANY  (see  Quasi-publio  Corporation)  — 
business  of  a  public  character,  248. 
Chicago  gas  trust,  illegal,  61 6u 
combination  legal,  240. 

combination  of,  authorized  by  statute,  558.    See  PuBLio  Policy. 
combination  of,  when  illegal,  241-248. 
exclusive  rights  construed,  20. 
incidental  powers  of,  615. 
no  connection  between  manufacturing  gas  and  buying  stock,  242l 
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GAS  COMPANY  (continued)  — 

no  power  in  Illinois  to  hold  stock  of  competing  company,  241-348. 
power  to  hold  stock  of  other  gas  companies  not  incidental  to  their 

main  business,  615. 
purchase  by  one  company  of  plant  and  franchise  of  another,  when 

legal,  2i0. 
quo  warranto  to  prevent  digging  up  streets  will  not  lie,  1095.  See  Quo 

WABRANTa 

suppression  of  competition,  quo  warranto  proceedings,  1183-1184.    See 
Competition. 

GAS  PIPES  — 

exclusive  rights  to  lay  in  streets,  void,  201 

GEORGIA  — 

law  affecting  labor,  980. 

law  against  blacklisting,  981. 

law  of,  regarding  holding  of  stock  in  other  corporations,  928. 

trusts  and  combinations,  law  against,  929. 

GLUCOSE  MANUFACTURERS  — 

corporate  combination  of,  illegal,  647,  648. 

GLUE  MAKERS- 

combination  of,  legal,  222. 

GOOD  WILL  (see  Restraint  of  Trade)— 
as  property,  717. 

contracts  in  restraint  of  trade  between  seller  and  purchaser,  771-778L 
contracts  in  restraint  of  trade  in  connection  with  sale  of,  882,  888. 
may  be  sold  by  itself,  771. 

mere  sale  of,  implies  no  contract  to  refrain  from  competing,  748, 771, 
772. 

right  of  party  who  sells,  to  bind  himself  not  to  compete,  825. 

sale  of,  and  contracts  in  restraint  of  trade,  657,  688. 

sale  of  business  covering  entire  country,  763. 

sale  of,  measure  of  damages  for  breach  of  contract,  791. 

sale  of,  protected,  707-711. 

sale  of  trade  secrets  and  inventions  protected,  779,  780. 

when  sale  of,  should  imply  contract  not  to  compete,  772L 

"GOVERNMENT  BY  INJUNCTION,"  lOlL    See  also  Injunction. 

GRAIN— 

trade  in,  see  CONTROLLma  the  Markbt. 

GRAIN  DEALERS  — 

secret  and  fraudulent  combination  of,  589L 

GRAIN  DEALING,  KANSAS  — 
law  affecting,  947. 

GRAIN  ELEVATORS  (see  Quasi-public  Ck)RFORATiONS)— 
as  a  public  business,  1050-1055. 
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GRANTEE  — 

contracts  in  restraint  of  trade  between  grantor  and  grantee,  765-768L 
See  Restraint  of  Trad& 

GRANTOR  — 

contracts  in  restraint  of  trade  between  grantor  and  grantee,  765-768L 

GRANTS  (see  also  Constitutional  Law)  — 

of  exclusive  privileges,  construed  against  grantee,  10. 
of  exclusive  privileges,  general  conclusions  concerning,  26L 
valid  grant  of  exclusive  privileges  cannot  be  impaired^  24 

GROCERYMEN  — 

combination  of,  illegal,  60L 

H. 

HABEAS  CORPUS  — 

under  federal  anti-trust  act,  802L 

HARROW  MANUFACTURERS  — 

corporate  combination  of,  illegal,  638-638. 
HATTERS  — 

combination  of  journeymen,  illegal  (1823),  436-428. 

HIGHWAYS  (see  also  Cohbinations  of  Labor,  Illegal;  Conspiraot; 

FlOKETING)  — 

injunction  against  obstructing,  1033, 1034. 

obstruction  of,  684-689. 

obstruction  of,  distinct  offense  from  picketing,  689. 

HIGHWAYS  AND  BRIDGES  — 
exclusive  rights  concerning,  2d, 

HISTORY  (see  also  Monopoly)  — 
of  monopoly,  4,  6. 

HOPKINS  V.  UNITED  STATES,  863-86a 

HOUSEHOLD  SERVANTS  — 
combinations  of,  p.  401,  n.  1« 

HUTTLY  u  SIMMONS,  601-503w 

L 

IDAHO  — 

law  of,  affecting  labor,  932L 

IGNORANCE  OF  THE  LAW— 

no  defense  in  criminal  conspiracy,  852L 

ILLEGAL— 

ambiguous  meaning  of  terms  "illegal**  and  ^unlawful,'*  844 

ILLEGAL  COMBINATION  (see  Combinations  of  Capital,  Illegal;  Com- 
binations OF  Labob,  Illegal;  Conspiracy). 

ILLEGAL  CONTRACTS  (see  also  Contracts;  Gahblino  Contracts) — 
both  parties  must  intend  to  gamble,  188, 139.    This  rule  sometimes  al- 
tered by  statute,  140. 
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ILLEGAL  CONTRACTS  (continued)  — 

oharacter  of  contract  cannot  be  waived,  1323. 

contract  doubtful  in  terms  will  be  construed  as  legal,  161|  163. 

contract  illegal  on  its  face,  137. 

contracts  presumed  valid,  157.    See  Prbsumption& 

courts  will  take  notice  of  illegality,  1231-133a 

doctrine  of  comity  regarding,  143, 144^ 

evidence  as  to  intention  of  partie.s,  163-165.    See  Intent. 

gambling  contract  noade  good  by  subsequent  agreement,  113. 

gambling  transaction,  burden  of  proof  on  defendant,  154. 

in  one  state  but  legal  in  another,  143,  144. 

made  legal  by  subsequent  agreement,  150. 

must  be  some  evidence  tending  to  show  illegal  character,  161. 

parties  in  pari  delictOt  141, 143. 

purchase  of  cotton  for  future  delivery  on  "  margins  '*  not  necessarily 

illegal,  140,  n.  3. 
test  of  legality  in  dealing  in  **  futures,"  181-136. 

ILLEGALITY  — 

burden  of  proof  on  him  who  charges,  160-163. 

ILLINOIS  — 

boycotting  and  blacklisting,  law  against,  984. 
intimidation  of  employers  and  employees,  936^ 
right  to  join  labor  unions,  936. 
trusts  and  combinations,  law  against,  933. 

IMMORAL  OBJECTS,  186b  See  also  Combination;  Combinations  of  Cap- 
ital, Illegal;  Combinations  of  Labor,  Illegal;  Conspiracy. 

INCIDENTAL  POWERS  (see  Corporation). 

INCIDENTS  — 

of  monopolies,  9. 

INCORPORATION  (see  Corporation,  Organization  of). 

INCORPORATORS  (see  Liability  of  Incorporators,  145). 

INDIANA  — 

blacklisting,  law  against*  939. 

law  affecting  labor,  938. 

trusts  and  combinations,  law  against,  937. 

INDICTMENT  (see  also  Combinations  of  Capitai.,  Illegal;  Combina- 
tions OF  Labor,  Illegal;  Conspiracy;  Federal  Anti-trust  Law; 
State  Anti-trust  Laws)  — 

against  labor  combination  for  criminal  conspiracy  held  insufficient, 
483,  434. 

against  labor  organizations,  446^ 

for  conspiracy,  338. 

for  criminal  conspiracies  at  common  law,  360-853. 

under  federal  anti-trust  act,  885-891. 

what  allegations  are  sufficient  for  criminal  conspiracy,  850. 
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INDUSTRIAL  AND  COMMERCIAL  COMBINATIONS  (see  also  COMBr- 
NATION;  Conspiraoy;  Economic;  Conclusion)  — 
general  propositions  applicable  to,  1$9-211. 

INFORMATION  — 
for  conspiracy,  888. 

INFORMATION  IN  QUO  WARRANTO  (see  Quo  Warranto). 

INJUNCTION,  1007-107a  See  also  Courts  of  Equity;  Federal  Anti- 
trust Law;  Receiver. 

advice  of  counsel  in  defense,  1009. 

affecting  combinations  of  employees,  1035. 

affecting  persons  not  parties  to  suit,  1016. 

affidavits  for,  under  federal  anti-trust  act,  87& 

against  criminal  acts,  1012. 

against  interference  with  trade  and  business,  1034-10321 

against  members  of  labor  organizations,  1056,  1057. 

against  oppressive  combination,  1020. 

against  parties  to  conspiracy,  Mogul  Steamship  Company  case,  England^ 
249-266. 

against  strike  of  employees  of  warehousemen,  457. 

against  striking  employees,  1027,  1028i 

against  transfer  by  corporation  of  property  to  illegal  corporate  combi- 
nation, 648. 

against  Trans-Missouri  Freight  Association,  886-844 

against  union  interfering  with  business,  refused,  547,  548. 

allegations  of  bill  insufficient,  1010,  1032. 

bond  required,  1011. 

combinations  to  injure  and  oppress,  1044-1055.    See  Oppression. 

construction  of  order,  1009. 

contempt  of  court,  effect  of  answer,  1070.  See  aLso  Contempt  of 
Court. 

contempt  of  court,  power  of  court  to  punish,  1065, 1066. 

contempt  of  court,  proceedings  against  corporations,  1072L 

contempt  of  court,  punishment,  1071. 

contempt  of  court,  removal  of  cause  to  federal  court,  1073L 

contempt  of  court,  act  both  a  crime  and  a  contempt^  1066L 

contempt  of  court,  writ  of  attachment,  1069. 

contempt  proceedings,  1062-1078. 

contempt  proceedings,  entitling  the  cause,  1064 

court  open  to  modify,  1011.    See  Court. 

criminal  law.  against  violations  of,  1010. 

damages  on  dissolution,  1011. 

definition  of,  lOOa 

denied  on  application  of  a  trust,  614. 

denied  to  a  corporate  combination,  638. 

display  of  banners,  placards,  etc.,  1037, 1038.    See  PlOKBTlNa 

dissolution  of,  1011. 

employees  of  receivers,  1041.    See  REOEiVERa 
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INJUNCTION  (continued)  — 

end  of  strike,  effect  on  proceedings,  1042.    See  Strike. 

evidence  to  sustain  application  for,  106L 

extent  of  court's  power,  1009. 

general  principles  applicable  to,  1010. 

good  faith  not  a  defense  for  disobeying,  1068*  * 

« government  by  injunction,"  iOll. 

injury  irreparable  at  law,  1010. 

in  labor  troubles,  1035. 

insolvency  of  defendant,  1010, 1014 

interlocutory  injunction  against  parties  to  conspiracy  denied,  252L 

interlocutory,  parties  affected  by,  1016. 

interlocutory  practice  on  granting,  1058-1080. 

interlocutory,  when  granted,  1058-1060. 

interstate  commerce,  against  interference  with,  1021, 1022L 

intervention  by  court  of  equity,  1007. 

irreparable  injury,  1013. 

issued  under  federal  anti-trust  act  applies  only  to  the  interstate  com- 
merce of  defendants,  829. 

jurisdiction  of  federal  courts,  1028. 

mandatory,  1011, 1017. 

mandatory,  against  corporation,  its  officers  and  employees,  1018. 

mandatory,  against  head  of  labor  unions,  1020. 

mandatory,  interchange  of  freight  by  railroads,  1017. 

mandatory,  will  not  issue  to  compel  employees  to  remain  in  service, 
1010. 

mere  apprehension  of  wrongful  acts  not  sufficient,  1029. 

modification  of,  1011. 

multiplicity  of  suits.  1010.  v 

no  defense  to  application  for,  that  complainant  is  an  illegal  combina- 
tion, 1060. 

notice  of,  by  railroad  employees,  1057. 

notice  of  issuance  of  order,  1009. 

not  issued  to  remedy  wrong  already  done,  1010. 

not  refused  though  strike  has  ended,  866. 

not  used  retroactively,  1010. 

parties  to  proceedings,  1056,  1057. 

perpetual,  1015, 1016. 

personal  in  effect,  1009. 

picketing,  1036, 1039,  1040.    See  PiCKSTlNa 

picketing,  great  annoyance  insufficient,  1040. 

practice  on  application  for,  1058-1060. 

preliminary  or  interlocutory,  1015,  1016. 

remedy  at  law,  1010. 

remedy  by,  for  violation  of  contract  in  restraint  of  trade,  745. 

return  of  service  of  writ,  1009. 

right  to  maintain  bill  for,  determined  by  statute  in  force  at  time  of 
filing  bill,  866. 
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INJUNCTION  (continued)  — 

service  of  writ,  1009. 

streets  and  highways,  against  obstruction  of,  1033, 1034  Sae  Stkebis 
AND  Highways. 

strike  over  and  injuries  past,  1029.    See  Stbikel 

threatened  wrong  must  be  imminent,  1010. 

to  prevent  obstruction  of  United  States  mails  and  interstate  commerce, 
p.  340,  n.  2. 

to  prevent  railroad  companies  from  refusing  to  handle  interstate 
freight,  453.    See  Railroad  Ck)MPANiES. 

uncertainty  of  the  order,  1067. 

United  States  mails,  against  interference  with,  1031, 1032L 

violation  of,  what  parties  liable,  1009. 

voluntary  associations,  1043. 

when  injunction  will  issue  to  restrain  party  to  a  combination  from  vio- 
lating the  agreement,  225,  226.  . 

will  not  issue  against  persuasion  of  employees,  1031. 

will  not  issue  to  prevent  employee  from  leaving  service,  465. 

without  notice,  1011. 

without  notice  under  federal  anti-trust  act,  874. 

INJURY  (see  also  Damages)  — 

extent  of  injury  to  others  not  the  test  of  legality  of  combination,  212, 

218. 
in  its  legal  sense,  565. 

INNOCENT  PARTY— 

contracts  for  entire  products  made  with  independent  and  innocent 

party  not  void,  230. 
to  illegal  combination,  229,  230. 

IN  PARI  DELICTO  — 

application  of  doctrine  in  quo  warranto  proceedings,  1139, 1140. 
no  recovery  by  parties,  598,  599,  p.  548,  n.  1. 

position  of  parties  left  in  possession  of  property  sold  to  illegal  com- 
bination, 632. 
when  parties  to  trust  cannot  maintain  action,  614 

INSOLVENCY— 

as  a  ground  for  issuing  injunction,  see  Injunctions. 

INSURANCE  COMPANIES,  NEBRASKA  — 
law  affecting,  971. 

right  to  do  business  in  state  tested  by  proceedings  in  quo  warranto, 
1099. 

INTENT  (see  also  Gambling  Contracts;  Mauce;  Motives)  — 
a  criminal  intent  must  logically  precede  the  offense,  355^ 
both  parties  must  intend  to  gamble,  138, 139;  this  rule  sometimes  al- 
tered by  statute,  140. 
burden  of  proof,  159-162. 

contract  presumed  to  express  true  intention  of  parties,  ISSL 
contract  illegal  on  its  face,  137. 
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INTENT  (continued)  — 

criminal  intent  as  an  element  of  conspiracy,  855. 

criminal  intent  in  criminal  conspiracy  held  not  essential,  849,  850. 

evidence  against  parties  concluded,  1061. 

evidence  of  secret  intent  to  gamble,  165i 

intentional  driving  away  of  customers,  263.  ' 

intentional  procurement  of  violation  of  rights,  263. 

is  a  vitally  essential  element  in  conspiracy,  869. 

of  parties  to  gambling  transactions,  118. 

question  of,  ordinarily  immaterial  under  fedefal  anti-trust  act,  888. 

question  of,  is  for  jury,  166. 

secret  intent  of  seller  for  future  delivery  does  not  bind  purchaser,  114. 

terms  of  contract  held  to  express  intent,  185. 

test  of  legality  in  dealing  in  futures,  181-136. 

to  coerce  and  intimidate,  505.    See  Coercion. 

to  injure,  meaning  of,  260,  261. 

to  settle  on  diflPerenoes,  may  be  shown,  186^ 

INTERFERENCES  (see  also  Constitutional  Law;  Freedom  op  Con- 
tract)— 
with  right  to  contract,  675-678.  ^ 

INTERLOCUTORY  ORDERS  (see  Injunction), 

interstate  COMMERCE  (see  also  Federal  Anti-trust  Law)  — 

affected  by  combination  of  oast-iron  pipe  manufacturers,  824-836. 

conspiracy  to  interfere  with,  451-457. 

corporate  combination  of  sugar  refineries  not  a  restraint  of,  818-823. 

distinction  between  aids  and  facilities  to  commerce  and  commerce  it- 
self, 854-860. 

injunction  against  interference  with,  1031, 1032.    See  Injunction. 

injunction  to  prevent  obstruction  of.  p.  840,  n.  2. 

interference  with,  contempt  of  court,  458-468.  See  Contempt  of 
Court. 

interference  with,  federal  anti-trust  act,  815. 

not  affected  by  Texas  anti-trust  act,  995. 

obstruction  of  by  great  strike  of  1894,  458-457. 

power  of  congress  to  control,  p.  840,  n.  2. 

private  contracts  which  directly  affect,  825. 

right  of  railway  to  refuse  interstate  freight,  451.  See  Railroad  Com- 
panies. 

strike  of  employees  of  warehousemen,  457.    See  Strike, 

to  obstruct  by  strike,  450. 

what  amounts  to,  825. 

what  amounts  to  interference  with,  450,  n.  2. 

what  is  a  restraint  of,  825.    See  Restraint  of  Trade. 

INTERSTATE  COMMERCE  ACT  — 
and  the  federal  anti-trust  act,  814. 

INTERSTATE  COMMERCE  AND  LABOR  ORGANIZATIONS.  451-457. 
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INTIMIDATION,  262.     See  also  Coercion;  Combinations  of  Capitai^ 
Illeoal;  Combinations  of  Labor,  Illegal;  Conspiracy. 

IOWA  — 

blacklisting,  law  against^  941. 

trusts  and  combinations,  law  against,  940. 

IRREPARABLE  INJURY  (see  Injunction). 

J. 

JOINT  TRAFFIC  ASSOCIATION  CASE,  845-84a    See  Federal  Anti- 
trust  Law;  Railroad  Companies. 
no  distinction  between,  and  Trans-Missouri  Freight  Association^  846- 

84a 

JUDGMENT  — 

quo  toarranto,  see  Quo  WARRANTa 

JUDICIAL  NOTICE  — 

of  general  business  affairs  of  life,  578. 

of  manner  of  conducting  railroad  business,  578L 

JURISDICTION  (see  also  Courts;  Court  of  Equity)  — 
of  federal  courts  to  issue  injunction,  1023. 

JURY  — 

question  of  intent  in  gambling  contracts  is  for  jury,  160. 

K 

KANSAS— 

blacklisting,  law  against,  944a. 

dealing  in  grain,  law  concerning;  947. 

labor,  law  affecting,  946. 

law  against  trusts  and  combinations,  943,  94dL 

monopolies,  law  against,  944. 

strikes  of  railroad  employees,  law  concerning,  945. 

KANSAS  CITY  LIVE-STOCK  ASSOCIATION,  852-860.    See  also  Fed- 
eral Anti-trust  Law. 

KENTUCKY— 

strikes,  law  concerning,  949. 

strikes,  liabilities  of  cities  for  damages,  949. 

trusts  and  combinations,  law  against*  948. 

KING  V.  WADINGTON,  57. 


LABOR  (see  also  Combination;  Combination  of  Labor;  Conspiract; 
Rights  of  Labor)— 
agreement  to  strike,  in  England,  perhaps  not  enforceable  inter  ae,  265. 
Alabama,  law  affecting,  915. 
amounting  to  a  conspiracy,  872. 
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T^BOR  (continued)  — 

Arkansas,  law  affecting,  017. 

boycott,  874,    See  Boycott. 

California,  law  affecting,  920i 

coercion,  see  Coercion. 

Colorado,  law  affecting,  921. 

combination  amounting  to  conspiracy,  872. 

combination  to  boycott,  874. 

combination  to  coerce  workingmen,  374. 

combinations  of  labor  and  capital  before  the  law,  877-384^ 

combinations  of,  legal  and  illegal,  877-551. 

Connecticut,  law  affecting,  928. 

Delaware,  law  affecting,  924. 

discrimination  between  labor  and  capital,  649,  n.  1,  650.  See  Conclu- 
sion. 

Florida,  law  affecting,  926. 

Georgia,  law  affecting,  980. 

Idaho,  law  affecting,  982.  | 

Indiana,  law  affecting,  988. 

injunction  in  labor  troubles,  1025.    See  also  Injunction. 

Kansas,  law  affecting,  946. 

Maine,  law  concerning  combinations  of  labor,  958b 

Maryland,  law  affecting,  954^ 

Massachusetts,  law  affecting,  955. 

Minnesota,  law  affecting,  959. 

Mississippi,  law  affecting,  968. 

Missouri,  law  protecting  labor  unions,  966. 

Montana,  law  affecting,  968. 

New  Jersey,  law  affecting,  978,  974. 

Ohio,  law  affecting,  983. 

Pennsylvania,  law  affecting,  984,  985. 

right  of  employee  to  work  where  he  will,  453.    See  Rights  of  Labor. 

rights  of,  494    See  Constitutional  Law. 

rights  of,  to  strike,  458-457. 

rights  of,  employees  have  the  right  to  instruct  whom  they  please  in 
their  trade,  448L 

strike,  see  Strike. 

strike,  agreement  to,  not  enforceable,  265. 

Utah,  law  affecting,  999. 

Washington,  law  affecting,  1001, 1008. 

LABOR  ORGANIZATIONS,  ILLEGAL  (see  also  Conspiracy)  — 
confusion  between  criminal  and  civil  conspiracies,  446. 

LABORrSAVING  MACHINERY  — 
combination  against  use  of,  513. 
right  to  use,  618. 

LAUNDRY  MACHINERY  MANUFACTURERS  — 
combination  of,  legal,  228. 
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LAUNDRYMEN  — 

illegal  combination  of»  508. 

LAW  (see  also  Common  Law;  Federal  Anti-trust  Law;  State  Aim- 
TRUST  Laws;  Statutes.    And  see  the  Appendix)  — 

a  conservative  force,  653. 

development  of  the  law  and  public  policy,  69, 70.  See  Police  Power; 
PuBuc  Policy. 

LAWFUL— 

an  idle  and  useless  act  is  not  a  lawful  act,  473. 

LAWa— 

state  anti-trust,  893-1006.  Incorporation  laws  of  New  Jersey,  Dela- 
ware, West  Virginia  —  Appendix. 

LEGAL  AND  ILLEGAL  COMBINATIONS  OF  LABOR,  877-55L  See 
Combination  of  Labor. 

LEGAL  COMBINATION  (see  Combination,  Leoal> 

LEGALITY  — 

of  monopolies,  8.    See  Monopoly. 

LEGISLATION  (see  also  Constitutional  Law)  — 
sumptuary,  661-673. 
tendency  of  modern,  in  favor  of  'great  combinations,  263L 

LEGISLATORS  AND  JUDGES  — 

conflict  between  regarding  fundamental  rights,  659. 

LEGISLATURES  (see  also  Constitutional  Law)—  * 

discrimination  by.  between  combinations  of  labor  and  combinations 
of  capital,  377,  378. 

dictates  powers  of  corporations  to  contract,  619-623. 

legislative  grants  construed  against  grantee,  18. 

powerless  to  control  economic  tendencies,  p^  671.  See  CONCLUSIOK; 
EcoNOMia 

power  of,  to  grant  monopolies,  17.    See  Monopoly. 

tendency  of,  in  matters  affecting  commercial  and  industrial  inter- 
course, 37,  88.    See  Evolution. 

LESSEE  — 

contracts  in  restraint  of  trade  between  lessor  and  lessee,  769,  77Q» 

LESSOR  — 

contracts  in  restraint  of  trade  between  lessor  and  lessee,  769,  770L 

LIABILITY  OF  INCORPORATORS  — 

of  corporation  organized  to  gamble  on  the  market,  145. 

LIBEL  — 

by  labor  organizations,  549. 

LIBERTY  (see  Constitutional  Law;  Contract;  Freedom  op  Contraot; 
Police  PowerX 

LIFE  — 

necessaries  of,  see  Necessaries  of  Life. 


GENEBAX  Qn>BX.  1505 

Beferencee  are  to  flectfons.   Vol  It  fS  1-666;  Vol.  ZI,  SI  6OT-1280L 

LIMITATIONS  ^ 

statute  of,  and  federal  anti-trust  act,  892a. 

upon  powers  of  corporations  to  purchase  plants  of  other  corporations^ 
619-432a 

LITIGATION— 

combination  to  settle  and  to  control  competition,  legal,  217,  222,  268, 

269. 
combination  to  suppress,  legal,  268,  269. 

LIVE  STOCK  (see  also  Controlling  the  Market)  — 
laws  of  California  affecting  sale  of,  918. 

LIVE  STOCK  AND  COMMISSION  MEN  — 
combination  of,  federal  anti-trust  act,  852-862. 

Live-stock  exchange  and  federal  anti-trust  act,  861,  862. 

LOANS  — 

money  loaned  to  further  gambling  transactions  cannot,  be  recovered, 
152-154. 

LOCOMOTIVE  ENGINEERS  — 

civil  liability  for  striking,  452,  n.  1. 
interference  with  interstate  commerce^  452L 

LORD  DENMAN'S  ANTITHESIS  — 
criminal  conspiracy,  843,  844 

LOUISIANA  — 

constitutional  provisions  affecting  combinations,  950L 
law  against  trusts  and  combinations,  951. 

LUMBER  MANUFACTURERS  — 
combination  of,  illegal,  603. 

K 

MACHINERY  (see  Labor-savino  Machinery]l 

MAGNITUDE  OF  COMBINATION  (see  Combination^ 

MAIL  (see  United  States  Mail), 

MAINE  — 

strikes  and  combinations  of  labor,  law  conoemingi  958L 
trusts  and  combinations,  law  against,  952L 

MALICE  (see  also  Intent;  Motives)  — 
Allen  V.  Flood,  481-500. 
as  a  cause  of  action,  492,  498. 

as  a  cause  of  action,  some  fundamental  propositions,  498. 
as  an  element  in  cause  of  action,  487. 
as  distinguished  from  legitimate  selfishness  of  traders,  257. 
a  wanton  or  useless  act,  473. 
boycott,  541.    See  Boycott. 

combination  procuring  discharge  of  employee,  not  actuated  by,  517. 
See  Coercion. 
95 
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MALICE  (continued)  — 

combination  to  ruin  a  man  in  his  trade  as  ground  for  action,  250L 

element  of  fraud  and  malice  or  intent  to  oppress  must  appear  in  agree^ 
ment  constituting  combination,  280. 

fraud  and  the  malicious  oppression  of  others,  illegal,  284-287.  See  Op- 
pression. 

in  actions  for  damage  resulting  from  lawful  acts  done  bv  combina- 
tions, 496-499. 

intent  to  '*  injure,"  meaning  of,  260,  261. . 

interference  by  union  to  compel  discharge  of  employee,  546^ 

malicious  driving  one  out  of  business,  878. 

malicious  interference  with  rights  of  others,  506. 

malicious  prosecution  by  conspiracy,  871. 

the  terms  **  maliciously ''  and  '*  wrongfully  "  have  accurate  meaning, 
260. 

MANDAMUS— 

and  quo  warranto,  1103. 

and  quo  warranto,  statute  9  Anne,  1082^ 

MANDATORY  INJUNCTION  (see  Injunction). 

MANUFACTURE  AND  COMMERCE  — 
distinction  between,  819^828,  825, 826. 

"  MARGIN,"  121.    See  Gambling  Contracts. 

purchase  of  cotton  on  "  margins  "  not  illegal,  149,  n.  2L 
when  legal,  148. 

MARKET  (see  also  Controlling  the  Market;  Custom  and  UsA.aB  of 
Market)  — 
combinations  to  elevate  or  depress,  void,  78-80. 
combination  to  control  not  always  illegal,  80. 
contracts  to  control,  what  are  embraced  within,  725, 726. 

MARYLAND  — 

laws  affecting  labor,  954 

MASSACHUSETTS  — 

law  affecting  labor,  955. 

MATCH  COMPANIES  — 

corporate  combination  of,  illegal,  625-628. 

MAXIM  — 

unsafe  to  adopt  every  ancient  trade  maxim,  817. 

MERGER  — 

of  the  offense  of  conspiracy,  861. 

MICHIGAN  — 

law  against  trusts  and  combinations,  956, 957. 

MIDDLEMEN  (see  Rboratinq,  Forestalunq  and  Enorossinq), 

MILK  DEALERS  — 

combination  of,  illegal,  597. 

MILL  OWNERS  AND  WAREHOUSEMEN— 
combination,  legal,  235,  236. 
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MINES  — 

combination  of  zino  companies,  217. 

MINNESOTA  — 

blacklisting,  law  against,  961. 

law  aflPecting  labor,  959. 

law  concerning  conspiracy,  960. 

trusts  and  combinations,  law  against,  958L 

MISREPRESENTATION  — 
damage  by,  262, 

MISSISSIPPI  — 

law  affecting  labor,  9691 

trusts  and  combinations,  law  against,  962. 

MISSOURI  — 

blacklisting,  law  against,  965. 

trade  unions,  law  protecting,*  966. 

trusts  and  combinations,  law  against,  964 

MISUSER  (see  Quo  Warranto)  — 

not  every  case  of,  works  a  forfeiture,  607. 

■ 

tbere  must  be  a  plain  abuse  of  power,  607. 

MOGUL  STEAMSHIP  COMPANY  CASE  — 
England,  249-266. 

MOLESTATION,  262. 

MONOPOLIZING  THE  MARKET  (see  Controlling  the  Market;  Con- 
spiracy), 

MONOPOLY  (see  also  Combination;  Combination  of  Capital;  Combina- 
tion OF  Labor;  Conspiracy)  — 
American  comment,  12-14 
American  preservers*  trust,  614 
as  an  economic  factor,  805.    See  EooNOMia 

combinations  for  mutual  advantage  not  amounting  to  a  monopoly, 
.  legal,  2ia 

combination  legal  whicb  does  not  tend  to  create,  217. 
combination  of  brewers  to  create,  590,  591. 
combination  of  capital  to  create,  552,  553. 
combination  of  distilleries  to  create,  639-641, 
combination  of  grocerymen  to  create,  601. 
combination  of  salt  producers  to  create,  600. 
combination  of  sugar  refineries  in  a  trust,  610. 
combination  of  tobacco  warehousemen,  illegal,  605. 
combination  of  wire-cloth  manufacturers,  illegal,  604 
combinations  to  create,  298,  557. 
combination  to  regulate  prices  and  competition,  when  not  a  monopoly, 

288. 
combination  not  including  all  competitors  is  not  a  monopoly,  2461 
common  law  regarding,  is  the  basis  of  American  law,  15. 
conflict  in  decisions  regarding,  801-806. 
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MONOPOLY  (continued)  — 

conflict  of  authorities  regarding  right  of  cities  to  grant  ezclosive  priv- 
ileges, 25,  26. 

considered  in  connectiQn  with  regrating,  forestalling  and  engrossing, 
61. 

co-operation  resulting  in  monopoly,  304. 

corporate  combination  of  biscuit  companies,  illegal,  631,  632. 

corporate  combination  of  harrow  manufacturers  to  create,  illegal, 
683-638. 

corporate  combination  of  match  companies  to  create,  illegal,  635-4S2S. 

corporate  combination  of  sugar  refineries  not  contrary  to  federal  anti- 
trust act,  818-82a 

covered  by  federal  anti-trust  act»  80O-80ISl 

definition  of,  1. 

distillers*  and  cattle  feeders'  trust,  612. 

elements  essential  to,  29. 

Emperor  Zeno*s  edict  concerning,  i, 

essence  of,  27. 

exclusive  rights  concerning  highways  and  bridges,  23. 

exclusive  rights  to  lay  gas-pipes  in  streets,  void,  20. 

exclusive  right  to  maintain  water-works,  void,  22. 

few  monopolies  in  true  sense  of  the  term,  83L 

gas  companies,  exclusive  rights  of,  construed,  20. 

grant  of  exclusive  privileges,  general  conclusion  concerning,  26. 

have  no  connection  with  regrating,  forestalling  and  engrossing,  61. 

Hawkins*  enumeration  of  monopolies  illegal  in  England,  11. 

history  of,  4,  5. 

incidents  of,  9. 

indiscriminate  use  of  term  << monopoly,"  80-82L 

in  England  and  America,  1-85, 

Kansas,  law  against,  944 

legality  of,  8. 

letters  patent,  16. 

liable  to  be  oppressive,  806^ 

Louis  XYI  edict  concerning,  6^ 

Macaulay*s  description,  6,  n.  1. 

modern  combinations  and  monopoly,  299-806t 

modern  tendency  toward  greater  freedom  of  contract^  84 

modern  use  of  term  ^  monopoly,"  82. 

monopoly  by  gas  company,  unlawful,  848. 

odium  attaching  to  term  "monopoly,"  299. 

police  power  to  regulate  exercise  of  privileges  and  franchises*  3L 

power  of  legislature  and  municipalities  to  grant,  17, 18. 

provision  in  charter  which  creates,  is  illegal,  610^ 

guo^t-public  corporations,  17. 

quo  tcarranto  against,  1128-1140. 

secret  and  fraudulent  combinations  to  create,  689, 

Sir  John  Culpeper^s  description,  7. 
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MONOPOLY  (continued)  — 

Slaughter-house  Cases,  dissenting  opinions,  18-15. 

Standard  oil  trust,  611. 

statute  of  James  L,  10. 

the  federal  constitution,  18. 

the  law  of,  syllogisticallj  stated,  28L 

trade  monopolized  by  combination,  817. 

under  Queen  Elizabeth,  6. 

▼alid  grant  of  exclusive  privileges  cannot  be  impaired,  34 

MONTANA  — 

blacklisting,  law  against,  969. 

law  affecting  labor,  96a 

trusts  and  combinations,  law  against^  967. 

MOTIVE  (see  also  Intent;  Mauoe)  — 

absence  of  legitimate  motive  as  ground  for  action,  469-499. 

as  a  cause  of  action,  490. 

common  law  reluctant  to  investigate  motives,  472,  47& 

evidence  of,  499. 

immaterial  under  Texas  anti-trust  lawa  992. 

motive  and  object  of  strike  determines  legality,  454. 

of  a  combination  as  affecting  right  of  action,  266,  n.  L 

MULTIPLICITY  OF  SUITS  (see  Injunction)  — 
as  ground  for  bill  against  combination,  878. 

MUNICIPAL  CORPORATIONS  (see  also  Constitutional  Law)— 

conflict  in  authorities  regarding  right  to  grant  exclusive  privileges^ 

25,26. 
powers  of,  construed  strictly,  18. 

power  of,  to  contract  for  a  period  of  years  for  lighting  city,  20. 
power  of,  to  grant  monopolies,  17, 18.    See  Monopoly. 
quo  fvarranto  to  test  abuse  of  franchise,  1085.    See  Quo  WABRANTa 

N. 

NATIONAL  LEAD  COMPANY  — 
an  illegal  combination,  648-646. 

NATURAL  RIGHTS^  65a    See  also  Constitutional  Law. 

NEBRASKA  — 

law  affecting  insurance  companies,  971. 
trusts  and  combinations,  law  against.  970. 

NECESSARIES  OF  LIFE  (see  also  Monopoly)  — 
agreement  to  control  price  of,  void,  228, 
l)eer  not,  at  common  law,  59t, 
combinations  controlling,  292. 
"corners "in,  85-87. 
harrows  necessary  in  agriculture,  637. 
laundry  machinery  not,  228. 

regrating,  forestalling  and  engrossing,  confined  to^  5L 
zinc  not,  217. 
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NEVADA  — 

blacklisting,  law  against,  973. 

NEW  JERSEY  — 

law  affecting  labor,  978, 971 
law  affecting  labor  combinations,  974 

laws  of,  for  organization  of  corporations,  together  with  forms,  ppu  1337- 
1387. 

NEW  JERSEY  CORPORATIONS — 

right  to  conduct  entire  business  in  other  states,  see  pp^  1337-1844^    See 
also  Comity. 

NEW  MEXICO  — 

trusts  and  combinations,  law  against,  975. 

NEW  ORLEANS  — 

strike  of  employees  of  warehousemen  in,  457. 

NEW  YORK  — 

law  of  regarding  criminal  conspiracy,  856L 
trusts  and  combinations,  law  against,  976. 

NEWSPAPERS  (see  Press). 

NONUSER  (see  Quo  Warranto)  — 

abandonment  of  business  by  corporation,  629,  630. 

failure  to  organize  does  not  necessarily  work  forfeiture,  607. 

for  twenty  years,  no  abandonment,  607. 

not  every  case  works  a  forfeiture,  607. 

there  must  be  a  plain  neglect  of  power,  607. 

NORTH  CAROLINA  — 

trusts  and  combinations,  law  against,  977. 

NORTH  DAKOTA  — 

blacklisting,  law  against,  980. 

dealers  in  produce,  law  against  combinations  of,  979. 

trusts  and  combinations,  law  against,  078,  979. 

NOTES  (see  Promissory  Notes)  — 

given  for  goods,  when  affected  by  Texas  an ti- trust  act,  997. 
original  payee  cannot  recover  on  note  given  in  a  gambling  transac- 
tion, 153. 

NOTICE  — 

courts  will  take  notice  of  illegality  of  contracts  contrary  to  law,  1221- 

122a 
knowledge  of  third  party  of  a  contract  in  restraint  of  trade,  783,     See 

Restraint  op  Trade. 
of  contracts  in  restraint  of  trade  affecting  real  estate,  765-770. 
of  injunction  by  railroad  employees,  1057.    See  Injunction. 
of  issuance  of  injunction  order,  1009. 

NUISANCE  — 

obstruction  of  highways,  534-539.    See  Hiqhways. 
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o. 

OBJECTS  (see  Immoral  Objects;  Oppressive  Objeois;  Unlawful  Ob- 
jects). 

OBSOLETE  — 

trust  form  of  combination  is,  608.    See  TRnsT& 

OBSTRUCTION  (see  Highways;  Picketing)  — 
interference  with  business,  263L 

OHIO  — 

law  affecting  labor,  982. 

trusts  and  combinations,  law  against,  981. 

OKLAHOMA  — 

trusts  and  combinations,  law  against,  9891 

OLEOMARGARINE  MANUFACTURERS  — 
combination  of,  legal,  218-221. 

OPPRESSION  (see  Malice)  — 

actions  against  combinations  to  oppress,  1208-1208. 

acts  which  amount  to,  467. 

as  an  object  of  a  conspiracy,  870. 

combination  of  capital  for,  559. 

combinations  of  labor  for  oppressive  purposes,  445,  468-548. 

combinations  to  injure  and  oppress,  injunction  against,  1044-1055. 

combinations  to  injure  and  oppress,  remedy  in  equity  against,  1044- 

1055. 
fraud  and  the  malicious  oppression  of  others,  illegal,  284-287. 
injunction  against  oppressive  combination,  1036.    See  Injunction; 
oppressive  combinations  of  capital,  552-579. 
oppressive  rules  and  by-laws  of  trade  unions,  580-582. 

OPPRESSIVE  OBJECTS,  185-188. 

OPTIONS  (see  Gambling  Contracts). 

"OPTIONS"  AND  " FUTURES,"  93-166. 

ORGANIZATION  OP  CORPORATIONS  (see  Corporations), 

P. 

PARI  DELICTO— 

doctrine  of,  141, 142. 

PARTIES  (see  Action;  Injunction;  Quo  Warranto)— 
liable  in  civil  conspiracies,  876. 
liable  to  prosecution  in  criminal  conspiracy,  862,  363. 
liability  for  all  for  act  of  one  in  criminal  conspiracy,  362. 
liability  of  parties  to  modern  combination,  363. 
party  joining  after  conspiracy  formed,  376. 
principal  and  agent,  rights  ot  90. 
rights  of  parties  to  a  corner,  84. 
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PARTIES  (continued)— 

to  a  corner,  all  equally  involved,  89. 

to  a  corporate  combination  left  in  possession  of  their  propertj,  68& 

to  actions  under  federal  anti-trust  act,  882^ 

to  proceedings  for  an  ip junction,  1056, 1037. 

PARTNERSHIP— 

among  buyers  of  produce,  legal,  233. 
as  legal  combinations,  174-176,  293-297. 
between  corporations,  illegal,  611. 
consolidation  of,  as  legal  combinations,  174-176. 

right  of  a  partnership  to  purchase  properties  of  other  partnerships, 
620-62a 

PATENTS  (see  Monopoly)  — 

as  affected  by  Texas  anti-trust  act,  994 

as  creating  monopolies,  16. 

combination  to  settle  patent  litigation  and  suppress  competition,  legal, 

222. 
contracts  in  restraint  of  trade  between  owners  of,  777.  See  Restraint 

OP  Trade. 

PENALTIES  — 

and  liquidated  damages  in  contracts  in  restraint  of  trade,  790. 
under  federal  anti-trust  act,  884L 

PENNSYLVANIA— 

law  affecting  labor,  981 

strikes  of  railroad  employees,  law  concerning,  985. 

PERJURY— 

premium  upon,  in  actions  upon  gambling  contracts,  165. 

PERSONAL  RIGHTS,  47&   See  Constitution al  Law;  Freedom  of  Ck>N- 

TRACT. 

a  wanton  or  useless  act,  473. 

PERSUASION  — 

peaceable  use  of,  in  strikes,  418. 

PERSUASION  AND  ENTREATY  (see  Coercion;  Strike;  ThreatsX 

PICKET— 

is  the  agent  of  a  combination,  539. 

PICKETING.  467,  534-639.    See  Combinations  op  Labor,  Illegal;  Con- 
spiracy; Highways;  Obstruction. 
distinct  offense  from  obstruction  of  highways,  589. 
evidence  of  unlawful  character,  539. 
for  purposes  of  intimidation,  535-539.    See  Coercion. 
great  annoyance  insufficient,  1040. 
illegal  in  England  in  1847,  40a 
injunction  against,  1039, 1040. 
injuries  threatened  must  be  irreparable,  1040L 
the  object  of,  539. 
what  union  may  lawfully  do,  537. 
when  enjoined,  1036.    See  Injunction. 
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POLICE  — 

protection  of  camp-meeting,  683. 

POLICE  POWER  (see  CoNSTiTUTiONAii  Law)  — 
and  the  payment  of  wages,  686. 
and  truck  stores,  681. 
barber  shops  open  on  Sunday,  681. 
contracts  which  state  may  forbid,  906,  907. 
definition  of,  679. 

department  stores,  attempts  to  suppress,  683. 
devotion  of  property  to  gtio^i-public  use,  680. 
extension  of,  hazardous,  681. 
instances  of,  661,  662. 
loose  definition  of,  684. 

positive  interferences  with  freedom  to  contract»  676-678.    See  Free- 
dom OF  Contract. 
prescribing  limit  of  day's  work,  685. 
protection  of  life  and  health  generally,  685. 

right  to  regulate  exercise  of  franchise  and  exclusive  privileges,  3L 
rights  of  property  invaded  under,  681. 
scope  of,  681-687. 

POLICY  (see  Public  Policy)l 

POLITICS— 

as  affecting  combinations  of  labor  and  capital,  877. 

POTTERY  MAKERS  — 

combination  of,  legal,  281,  282, 

POWER  (see  Police  Power). 

POWER  OF  COMBINATION  (see  Combination). 

POWERS  (see  also  Corporation;  Constitutional  Law;  Police  Power)— 
of  a  municipal  corporation,  construed  strictly,  18. 
of  state  legislatures  and  municipalities  regarding  monopolies,  17. 

PRACTICE  (see  Action;  Injunction;  Quo  Warranto)  — 
granting  of  interlocutory  injunctions.  1058-1060.  • 

on  application  for  injunction,  1058-1060. 

PRESS  — 

Associated  Press  a  legal  combination,  245. 

liberty  of,  not  restricted  by  by-law  of  Associated  Press,  245. 

PRESUME^IONS  (see  Action;  Court;  Injunction;  Judicial  Notice)— 
agreement  not  presumed  void  when  susceptible  of  legal  construction, 

234. 
and  inferences  regarding  contracts  in  restraint  of  trade,  modern  rule, 

784. 
combinations  of  capital  presumed  legal,  556. 
combination  presumed  legal,  288-290. 
contract  presumed  to  express  true  intent  of  parties,  158. 
contract  presumed  valid,  157. 
contracts  in  restraint  of  trade  presumed  bad  if  without  consideration, 

72a 
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PRESUMPTIONS  (continued)  — 

court  will  not  presume  that  combination  intends  to  unduly  raise  priceSr 

225,  236.    See  PRICES, 
invalidity  never  presumed,  but  must  be  shown  clearly,  238. 
of  legality,  attaches  to  all  forms  of  combinations,  295-397. 
men  not  presumed  to  intend  to  violate  the  law,  158. 
parties  charged  with  knowledge  or  rules  of  board  of  trade  and  stock 

exchange,  156. 
parties  dealing  in  market,  charged^  with  knowledge  of  custom  and 

usage,  155. 
presumption  that  contract  is  legal,  not  overcome  by  party  testifying 

that  his  intention  was  illegal,  162. 
that  both  employers  and  employees  are  qualified  for  duties,  549L 
transactions  on  their  face  legal,  presumed  valid,  161,  n.  2,  163^ 

PRETENDED  CONTROVERSIES  — 
courts  will  not  decide,  1147. 

PRICES  (see  Competition;  Controlling  the  Market;  Monopoly)— 
agreement  fixing,  not  illegal  unless  there  is  a  monopoly,  815. 
agreement  for  purpose  of  establishing  fair  prices,  legal,  224^  337. 
agreement  tending  to  raise,  not  illegal,  325. 
agreement  to  control  prices  according  to  vote,  illegal,  331. 
agreement  to  control  which  does  not  include  all  producers  is  legal,  346.^ 
American  cattle  trust,  613. 
American  preservers'  trust,  614. 

arbitrary  and  artificial  advance  of,  by  combination,  illegal,  81,  82L 
business  demoralized,  combination  to  Ijx  price,  legal,  223. 
by-laws  of  unions  and  associations  to  control,  533. 
combination  among  sheep  buyers  to  control,  illegal,  599. 
combination  of  bluestone  producers  to  control,  illegal,  593L 
combination  of  boat  owners  to  increase,  illegal,  58& 
combination  of  brewers  to  maintain,  590,  591. 
combination  of  candle  makers  to  control,  illegal,  593. 
combination  of  capital  to  control,  552,  55^. 
combination  of  carbon  manufacturers  to  control,  603. 
combination  of  coal  companies  to  control,  illegal,  596. 
combination  of  cotton-seed  oil  mills  to  maintain,  592. 
combination  of  druggists  to  control,  illegal,  594. 
combination  of  lumber  manufacturers  to  control,  603. 
combination  of  milk  dealers  to  control,  illegal,  597. 
combination  of  retail  coal  dealers  to  control,  595. 
combination  of  salt  producers  to  control,  illegal,  600. 
combination  of  stevedores  to  fix,  legal,  237,  238. 
combination  of  sugar  refineries  in  a  trust,  610. 
combination  of  tobacco  warehousemen  to  control,  illegal,  605^ 
combination  of  wire-cloth  manufacturers  to  control,  illegal,  604b 
combinations  to  control,  confused  with  contracts  in  restraint  of  trade, 

719-722. 
combination  to  control,  frequently  legal,  179-181. 
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PRICES  (continued)  — 

combination  to  establish  reasonable  prices,  legal,  226. 

combination  to  fix,  not  necessarily  illegal,  818,  819,  820. 

combination  to  regulate  is  not  a  monopoly,  23£L 

contracts  to  control,  when  void,  232. 

corporate  combination  of  biscuit  companies  to  control,  illegal,  631, 682. 

corporate  combination  of  distilleries  to  control,  639-641. 

corporate  combination  of  harrow  manufacturers  to  control,  illegal, 
638-638. 

corporate  combination  of  match  companies  to  control,  illegal,  625-628. 

court  will  not  presume  that  combination  intends  to  unduly  raise,  225, 
226. 

distillers  and  cattle  feeders,  612. 

fair  and  reasonable  prices  favored,  818. 

fair  and  reasonable,  right  to  obtain,  595. 

increase  of  wages  affects,  879.    See  Wages. 

legitimate  for  trader  to  obtain  the  highest,  228. 

legitimate  for  two  rival  manufacturers  to  agree  upon,  228.  See  Com- 
petition. 

nothing  inherently  evil  in  combination  to  raise,  655. 

object  of  combinations  to  control,  175,  176. 

possible  actions  of  a  combination  controlling,  1045-1048L 

raising  of,  not  unlawful,  881. 

remedy  in  equity  against  combination  arbitrarily  advancing,  1055. 

rights  of  capital  contrasted  with  rights  of  labor,  650.    See  Conclusion. 

right  of  parties  to  agree  upon,  195-197. 

right  of  parties  to  obtain  highest,  193L 

secret  and  fraudulent  purpose  to  maintain,  689.    See  Frauix 

Standard  oil  trust,  611. 

PRINCIPAL  AND  AGENT  (see  also  Brokers;  Gambling  Contracts)  — 
agent  may  recover  if  not  personally  involved   with  principal  in  a 

"  corner,  "91. 
engaged  in  a  "corner,"  rights  of,  90;  91.    See  Corner& 
rights  of  brokers  as  against  principals,  146-151. 

PRIVILEGES  (see  Constitutional  Law;  Monopolies)— 
exclusive  rights  concerning  highways  and  bridges,  23. 
exclusive  right  to  lay  gas  pipes  in  streets,  void,  20. 
general  conclusions  regarding  grants  of  exclusive  privileges,  26. 
grants  of  exclusive  privileges  construed  against  grantee,  19. 
trading  in,  on  stock  exchange  and  board  of  trade,  123-130. 
valid  grant  of,  cannot  be  impaired,  24b 

PRODUCE  — 

trade  in,  see  Controlling  the  Market;  Gambling  CoNTRAcrcSi 

PRODUCE  BUYERS  — 

combination  of,  legal,  283. 

PRODUCE  DEALERS  — 

North  Dakota,  law  against  combinations  of,  979. 


1516  GENERAL  INDEX. 

References  are  to  sectionE.    VoL  I,  |S  1-666;  Vol.  n,  H  657-1S9Q. 

PRODUCTION— 

combination  of  capital  to  control,  S52;  658. 

PROFITS  — 

pooling  of,  631,  682^ 

PROGRESS  (see  Evolution)  — 

co-operation  and  combination,  173-181. 

PROGRESS  OF  THE  LAW  (see  Evolution)  — 
regrating,  forestalling  and  engrossing,  239,  n.  L 

PROMISSORY  NOTES  — 

when  judgment  on  note  given  to  broker  to  secure  ''margin,*'  150^  a  1. 

PROOF  (see  Burden  op  Proof;  Evidence). 

PROSECUTION  (see   Conspiracy;    Indictment;   Federal  Anti-trust 
Law;  State  Anti-trust  Laws)  — 
parties  liable  to,  in  criminal  conspiracy,  3G3,  86Sb 

PUBLIC  (see  Conspiracy;  Remedies)  — 

rights  of,  against  combinations  which  control  entire  industrj,  1050- 
1055. 

PUBLIC  EMPLOYMENTS,  1050-1055. 

PUBLIC  LANDS  — 

right  to  use  of,  by  corporation,  tested  in  quo  tDarranto  proceedings, 
1090. 

PUBLIC  OFFICE  — 

quo  warranto  to  test  title  of,  1085.    See  Quo  WARRANia 

PUBLIC  POLICY  (see  also  Competition;  Constitutional  Law;  Monop- 
oly; Prices;  Restraint  op  Trade)  — 

agreement  between  warehousemen  and  mill  owners  to  control  wheat 
market,  not  against,  235,  236. 

agreement  not  presumed  against,  when  susceptible  of  legal  construc- 
tion, 234 

agreement  to  control  prices  according  to  vote,  contrary  to,  331. 

agreement  to  control  price  of  necessaries  of  life,  contrary  to^  238L 

agreement  to  get  rid  of  business  rival  is  legal,  248. 

agreement  to  realize  a  fair  price  not  illegal,  224.    See  Prices. 

American  preservers'  trust  contrary  to,  614. 

as  distinguished  from  *'  private  policy,"  65. 

citizens  of  one  state  may  incorporate  under  laws  of  another,  220L  See 
Comity. 

combination  of  brewers  contrary  to,  590,  591. 

combinations  of  capital  which  are  contrary  to,  553,  553. 

combination  of  cotton-seed  oil  mills  contrary  to,  592. 

combination  of  lumber  manufacturers  contrary  to,  603. 

combination  to  realize  fair  prices  not  contrary  to,  276. 

combination  which  falls  short  of  a  monopoly  not  contrary  to^  228L 

contracts  In  restraint  of  trade,  708.    See  Restraint  of  Trade. 

contracts  in  restraint  of  trade  opposed  to,  origin  of  the  rule,  601-6011 

contracts  in  violation  of  morality,  void,  65,  n.  !• 

contracts  to  control  prices,  when  void,  232. 
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PUBLIC  POLICY  (continued)  — 

contracts  which  are  against,  239,  h,  L 

controlled  b)^  statutes,  897.    See  Statutes. 

corporate  combination  of  capsule  makers  contrary  to,  629,  680. 

corporate  combination  of  match  companies  illegal,  625-628. 

courts  not  unanimous  in  holding  suppression  of  competition  contrary 

to,  823--a29. 
creation  of  one  corporation  to  control  others  contrary  to,  615. 
element  of  fraud,  cunning,  deception  or  oppression  must  be  present  to 

avoid  transaction,  65.    See  Fraud. 
extent  of  injury  inflicted  upon  public  not  mensured,  600. 
favors  competition  in  trade,  600.    See  Competition. 
favors  freedom  to  pursue  all  lawful  callings,  533,  n.  2. 
final  test  of  validity  of  statute  and  public  policy,  70. 
found  in  statutes  and  decisions,  p.  653,  n.  1. 
in  the  light  of  ancient  statutes  and  decisions,  69. 
not  contrary  to,  for  one  corporation  to  purchase  property  and  assets 

of  another,  217. 
not  opposed  to  reasonable  contract  in  restraint  of  trade,  716. 
oppressive  objects  of  combination,  188.    See  Oppression. 
organization  of  corporation  for  express  purpose  of  controlling  an  In- 
dustry is  contrary  to,  248,  n.  8. 
organization  of  workingmen  not  against,  538,  n.  8. 
principles  of,  lying  at  foundation  of  law  of  contracts  in  restraint  of 

trade,  78a 
restraint  upon  performance  of  duty  by  gas  company  is  contrary  to,  243. 
sale  of  business  covering  entire  country,  763.  ' 

scope  of,  64^  65.  ^  i 

statutes  permitting  corporate  combinations,  624,  897.    See  Statutes.  I 

statute,  the  legislative  declaration  of,  66-68. 
suppression  of  competition  among  gas  companies  contrary  to,  248.  See 

Competition. 
two  rival  traders  may  combine,  228. 
uncertain  and  fluctuating,  varying  with  habits  and  fashions  of  tlie 

day,  65,  n,  1. 
unlawful  objects  of  combination,  187. 

PUBLIC  POLICY  AND  CIVIL  CONSPIRACY,  84a 

PUBLIC  POLICY  AND  STATUTES— 
favoring  combinations,  897. 

PUBLISHERS  — 

combination  between,  legal,  24& 

PULLMAN  COMPANY  — 
boycott  against,  p.  887,  n.  8. 
combination  to  injure,  453-457.    See  Coercion. 

PUNISHMENT  (see  Injunction)  — 
for  violation  of  injunction,  1071. 

"PUTS"  AND  "CALLS,"  123,  124.    See  GiLMBLiNO  CONTBAOr& 
contrary  to  the  rules  of  board  of  trade,  124,  n.  1. 
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Q. 

QUASI-PUBLIC  CORPORATIONS  (see  Gas  CoMPAmr)  — 
combinations  controlling  industries,  1040-1055. 
gas  company  may  acquire  control  of  competitor  in  New  York,  828L 
on  different  footing  from  private  corporation,  828. 
power  to  make  contracts  in  restraint  of  tirade,  794. 
prevention  of  competition  between,  illegal,  615^ 

QUASI-PUBLIC  DUTIES  — 

affected  by  contracts  in  restraint  of  trade,  794    See  Hestrjlint  of 
Trade. 

QUASI-PUBLIC  USE  — 

of  property  and  the  police  power,  680. 

QUARRIES.  STONE  — 

combination  of,  legal,  227. 

QUO  WARRANTO,  1074-1194.    See  also  State  Anti-trust  Law& 

abuse  of  power  of  eminent  domain  cannot  be  determined  by  quo  toar- 

ranto,  1093. 
abuse  of  the  process  in  England,  1081. 
acquiescence,  waiver  and  estoppel,  1141-1145. 
action  is  of  common-law  origin,  1074. 
act  to  prevent  malicious  informations^  1088, 
against  a  monopoly,  1128-1140.    See  Monopoly. 
against  Chicago  gas  trust,  241-243,  615.    See  Trust. 
against  combinations,  1129-1140. 
against  corporate  combination  of  distilleries,  640, 641. 
against  corporation,  corporate  existence  admitted,  1086. 
against  corporation  that  is  party  to  a  combination,  1130^ 
against  private  corporations,  1085. 
against  sugar  refinery  trust,  610. 
ancient  writ,  1074-1076. 
ancient  writ,  earliest  instance  of,  1075b 
ancient  writ  issued  out  of  chancery,  1075. 
ancient  writ  now  obsolete,  1074. 
ancient  writ,  proceedings  of  a  civil  nature,  1076i 
appeal,  effect  of,  1193. 

attorney-general,  information  must  be  filed  by,  1177. 
attorney-general  refusing  to  proceed,  1180. 
burden  of  proof,  1187. 
change  from  writ  to  information,  1079. 
charter  can  be  vacated  only  in  direct  proceedings,  1089. 
competition,  suppression  of  inquired  into,  1129-1140. 
consolidation  of  informations,  1175. 
constitutionality  of  act  determined  in,  1102.    See  Constitutionat. 

Law. 
contracts  and  licenses,  1110. 
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<5U0  WARRANTO  (continued)  — 

controversies  concerning  property  rights  cannot  be  determined,  1090. 
corporate  franchise,  definition  of,  1104.    See  Franchise. 
corporate  franchise,  right  of  state  to  inquire  into  use  of,  1104b 
corporate  organization,  regularity  and  when  admitted,  1176. 
corporation  cannot  be  inquired  into  collaterally,  1096. 
corporation,  right  to  an  office  in,  1088. 
corporation,  right  to  equip  for  future  needs,  1098. 
corporation,  right  to  hold  real  estate  tested,  1097. 
corporation,  substantial  performance  of  duties  sufficient,  1114. 
corporation  suffers  for  sins  of  parties  in  control  1187,  1138. 
courts  exercise  great  caution,  1119.    See  Court. 
courts  lean  against  forfeiture  of  charter,  1091. 
court  will  ignore  nominal  parties,  and  consider  the  real,  1181. 
courts  will  not  resort  to  narrow  constructions,  1119. 
defendants,  what  necessary,  1182-1184. 
defenses  and  pleas,  1168. 

discretion  of  court  in  pronouncing  judgment,  1123. 
dissolution  of  corporation,  effect  of,  on  proceedings,  1146. 
distinction  between  licenses  and  franchises,  1110. 
distinction  between  proceedings  in,  and  a  bill  in  equity,  1185. 
•  early  statutes,  1075,  n.  5,    See  Statutes. 
effect  of  judgment  under  information  and  under  writ,  1080. 
effect  of  proceedings  on  innocent  stockholders,  1187-1140. 
England,  informations  of  two  kinds,  1084. 
English  statutes  concerning,  1078,  n.  8. 
estoppel,  when  state  may  be  estopped,  1141-1145. 
exemption  from  taxation  is  not  a  corporate  franchise,  1109. 
franchise,  a  grant  by  the  state  to  individuals,  1106. 
franchise  as  property,  1107.    See  Franchise. 

franchise  rights  and  powers  of  a  corporation,  distinction  between,  1105. 
franchise,  usurpation  of,  1104. 
gas  company,  suppression  of  competition,  1182-1184, 
history  of,  in  England,  1078,  n.  3. 
information,  1077-1084. 
information,  allegations  of,  1160-1 1C6. 

information,  allegations  of  a  general  character,  when  sufficient,  1087. 
information,  convenience  of  process  by,  1079. 
information,  early  practice,  1075,  n.  5. 
information  gradually  superseded  ancient  writ,  1077. 
information  is  a  civil  remedy,  1159. 
information,  leave  to  file,  practice  concerning,  1148-1158. 
information  not  proper  to  determine  private  disputes,  1098. 
information  now  used  to  settle  civil  controversies,  1076. 
information,  practice  in  England,  1077-1084. 
information,  proceeding  by,  is  of  a  prerogative  character,  1088. 
information,  proceedings  of  a  criminal  nature,  1070. 
information  to  test  title  to  public  office,  10S5. 
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QUO  WARRANTO  (continued)  — 

information,  use  of,  in  England,  1077-1084^ 
information,  when  employed,  1085. 

information  will  not  lie  against  gas  company  digging  up  streets^  109O. 
in  pari  delicto,  application  of  doctrine,  1139,  1140L 
intention  to  misuse,  insufficient,  1131. 
judgment,  effect  of,  1188-1193. 
judgment  of  ousteCy  effect  of,  1101. 
mandamus  And,  1103. 

medical  college  conferring  diplomas  illegally,  1100. 
mere  non-user  will  not  forfeit  charter,  1116. 
misjoinder  of  parties,  1185i 
misuser,  1086, 1126.    See  Misuser. 
misuser,  acts  ultra  vires,  1124-1126. 
misuser,  by  inadvertency  or  mistake,  1120. 
misuser,  courts  proceed  with  great  caution,  1122. 
misuser  must  affect  the  public,  1120, 1122,  1124. 
misuser,  single  act  when  not  sufficient,  1120. 
misuser,  substantial  compliance  by  corporation  sufficient^  1121* 
misuser,  violation  of  statute,  1120. 
nominal  parties  as  distinguished  from  the  real,  1181« 
nonuser,  1086. 

nonuser  and  misuser,  1111-1114. 

nonuser,  corporation  not  dissolved  by  mere  nonuser,  11 161. 
nonuser  for  fifteen  years  amounts  to  a  surrender,  1116i 
nonuser,  instances  of,  1117-1119, 

nonuser  or  misuser  must  be  in  material  matters,  1118;  1114. 
omission  to  choose  directors  does  not  work  dissolution,  11 1& 
other  remedies  at  law,  1126^  1127. 
parties,  1175-1181. 
parties,  misjoinder  of,  1185. 
plea,  1169-1174. 
pleadings,  1159. 

pleadings,  accepted  rules  applied  to,  1159. 
pleadings,  allegations  of  information,  1100-1166. 
plea  in  abatement,  1173. 
pleas  and  defenses,  1168. 
pleas,  demurrer  and  replication  to,  1174 
pleas  of  not  guilty  and  non  usurpavit  not  good,  1174 
power  of  corporation  to  hold  property,  1130. 
power  of  corporation  to  hold  stock  of  other  companies^  118L 
practice,  affidavits  on  showing  cause,  1158. 
practice,  application  for  leave  to  file  information,  1148-1158L 
practice,  attitude  of  relatora,  1153, 1154. 

practice,  discretion  of  court  on  application  for  leave  tO  file  informa- 
tion, 1150-1 15a 
practice,  information  cannot  be  quashed,  1167. 
practice,  rule  to  show  cause,  1157. 
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QUO  WARRANTO  (continued)— 

pretended  controversies,  courts  will  not  decide,  1147. 

proceedings  affecting  combinations  •  instituted  under  what  circum- 
stances, 1130. 

proceedings  in  one  state  do  not  affect  corporation's  right  to  do  busi- 
ness in  other  states,  1099. 

public  lands,  right  to  use  by  a  corporation,  tested,  1098. 

gucwi-public  corporation,  1182-1134.    See  Quasi-pubuo  Corporation. 

railroad  company,  lease  of  property  and  franchises,  1101. 

relators,  attitude  and  standing  of,  1153,  1154 

remedy  at  law  for  injury,  1151 

removal  of  cause  to  federal  court,  1194 

resuscitation  of  a  corporation,  642. 

right  of  corporation  to  do  business  in  state  may  be  tested,  1094, 1099. 

right  of  corporation  to  hold  real  estate  tested  in  quotDarranto  proceed- 
ings, 1097. 

right  of  turnpike  company  to  charge  tolls  cannot  be  tested,  1091, 

right  to  be  a  corporation,  1108. 

riglit  to  use  streets  under  municipal  ordinance,  1092L 

Standard  oil  trust,  611. 

statute  9  Anne  (1710X  108a    See  Statutes. 

sUtute  6  Edward  L,  1081. 

statute  of  limitations,  1095. 

statute,  violation  of,  1131. 

statute  4  W.  and  M.,  108a 

statutory  causes  for  forfeiture,  1138. 

statutory  duties,  e£fect  of  omission  of,  1119L 

to  test  abuse  of  municipal  franchise,  1085u 

to  test  right  to  be  a  corporation,  1085. 

to  test  title  to  office  in  private  corporatioii,  108& 

trial  by  jury,  1186. 

waiver  and  estoppel,  1141-1145. 

when  validity  of  charter  cannot  be  challenged,  1089L 

E. 

RAILROAD  COMPANIES  (see  Blacklistino) — 

combinations  of,  contrary  to  federal  anti-trust  act  881-850. 
contracts  which  are  not  contrary  to  federal  anti-trust  act,  849,  850l 
duty  toward  discharged  employees,  576, 577. 
lease  of  property  and  franchises,  quo  warranto  proceedings,  1101« 
liable  for  false  entry  in  records  of  discbarges  of  employees,  577. 
record  of  causes  of  discbarge  of  employees,  577. 
right  of,  to  forbid  employees  trading  with  a  certain  merchant,  568L 
statute  affecting  agreements  with  employees,  unconstitutional,  66& 
See  Constitotional  Law, 

REBATE— 

right  to  divert  trade  by  rebate,  366ii 
96 


1 
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RECEIVER  (see  Court  op  Equity;  Contempt  op  Court)  — 
action  by  receiver  of  combination,  1220. 
court  to  protect  property  in  hands  of,  460. 
court  will  not  appoint,  to  aid  party  to  illegal  combination,  631. 
employees  improperly  discharged,  463. 
employees  of,  are  officers  of  the  court.  463. 
employees  of,  injunction  affecting.  1041.    See  Injunction. 
employees  of,  may  complain  to  court,  459,  464,  n.  2l 
employees  of,  may  organize  unions,  462,  463. 
employees  of,  may  strike,  458,  459. 
employees  of,  will  not  be  enjoined  from  leaving,  463. 
interference  with,  contempt  of  court,  458-461. 
of  an  illegal  combination,  602. 
officer  of  the  court,  463. 

powers  of,  to  employ  and  dismiss  employees,  limited,  459. 
strike  of  employees,  when  legal,  466.    See  Strike. 
unintentional  interference,  p.  848,  n.  1« 
Texas  anti-trust  law,  993. 

REGRATING,  FORESTALLING  AND  ENGROSSING,  86-7a 
Adam  Smith's  comments  on,  52,  n.  !• 
confined  to  necessaries  of  life,  51. 
engrossing,  definition  of,  46. 
engrossing,  elements  of  offense,  47. 
forestalling,  definition  of,  44. 
forestalling,  elements  of  the  offense,  4QL 
have  no  connection  with  monopolies^  6L 
historically  considered,  86-381 
law  of,  applied  to  "  corners,"  7L 
law  of,  does  not  apply  to  zinc  properties,  217. 
middlemen,  effort  to  abolish,  48. 
modern  application  ef  the  ancient  law,  39. 
offenses  of  common  law,  40. 
of  leather,  5a 

policy  of  the  ancient  statute  against,  52. 
progress  of  the  law,  262,  p.  10,  n.  1. 
some  additional  attempts  to  restrict  trade,  49. 
statute  Edward  VL  against,  40-52. 
statute  Edward  VL  practically  in  full,  48,  n.  L 
statutes  repealing  act  of  1844,  58. 
statutes  repealing  act  of  12  George  III.,  53. 
summary  of  the  law,  ancient  and  modern,  60. 
sweeping  reform  introduced  by  act  of  1844^  & 
the  three  offenses,  what  they  cover,  48. 

« REGULAR"  TRANSACTION,  117.    See  Gambuno  CoNTRACns. 

REMEDIES,  1007-1230.    See  ACTION;  Injunction;  Quo  WARRANxa 
actions  at  law,  1195-1230.    See  Actions  at  Law. 
against  combinations  to  injure  and  oppress^  1044-1055^ 
under  federal  anti-trust  act,  867-^92. 
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REMOVAL  — 

to  federal  court  of  quo  toarranto  proceeding,  1194. 
to  federal  court  pending  contempt  proceedings,  1073. 

REORGANIZATION  — 

corporate  combinations  succeeding  an  illegal  trust,  644 
resuscitation  of  an  illegal  corporation,  642. 

RESTRAINT  OF  TRADE  (see  Competition;   Contracts;  Monopoly; 

Public  Policy)  — 
affecting  gucuri-publio  duties,  794 
a  further  classification,  725,  726. 
agreement  in  partial  restraint,  legal,  227. 
agreement  not  to  exercise  trade  of  baker,  699. 
agreement  to  remove  business  rival,  legal,  248. 
agreement  to  work  exclusively  for  life,  void,  702L 
all  agreements  in,  not  void,  22S, 

American  cases  which  follow  earlier  English  decisions,  780. 
American  law  a  development  of  English,  727-780. 
American  preservers'  trust,  614 
ancient  reasons  against,  discussed,  784  78& 
and  combinations,  657. 
and  fundamental  rights,  688. 
area,  how  measured,  718. 
as  combining  agents  and  employees,  78L 
assignability  of,  78a 

between  employer  and  employee,  774-776b 
between  grantor  and  grantee,  765-768L 
between  lessor  and  lessee,  769,  770. 
between  owners  of  patents,  777. 

between  railroad  company  and  palaceK»r  company,  valid,  76& 
between  seller  and  purchaser  of  a  business,  771-778L 
by-law  of  gun-makers'  company,  700. 
by  officers  of  a  corporation  selling  out,  775. 
California,  laws  affecting,  919. 
cannot  be  evaded  by  forming  corporation  and  managing  corporation, 

778. 
Chesman  v.  Naiby,  70L 
classification  of  contracts  in,  689,  690. 
classified  according  to  American  decisions,  728-726, 
combination  in,  298. 

combination  not  amounting  to  monopoly,  266. 
combination  of  capital,  illegal,  552,  558. 
combination  of  oleomargarine  manufacturers,  not  illegal,  218. 
confused  with  combinations  to  suppress  competition,  719-722L 
consideration  for,  712. 

consideration  must  be  commensurate  with  the  sacrifice,  780. 
considered  in  light  of  surrounding  conditions,  707-711. 
construction  of  modern  rule,  784 
contract  covering  United  States  except  Nevada  and  Arizona,  illegal, 

281. 
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RESTRAINT  OF  TRADE  (continued)  — 

contract  for  entire  product  of  a  manufacturer,  not  void,  2d0. 
coQtracts  improperly  embraced  under,  690. 
contracts  preventing  party  from  competing,  not  void,  348. 
contract  to  be  construed  in  the  light  of  its  subject-matter  and  condi- 
tions, 221,  n.  1. 
contracts  void  if  in  unreasonable  restraint  of  trade,  382,  833. 
court  of  equity,  jurisdiction  of,  792,  793. 
court  of  equity,  power  to  award  damages,  793. 
covering  all  states  and  territories  except  Nevada  and  Montana,  763. 
covering  entire  country,  are  void,  751. 
covering  entire  state,  not  necessarily  void,  735, 751. 
covering  entire  state,  void,  730,  732,  733,  739. 
covering  entire  state,  when  not  void,  734. 
covering  entire  state,  when  valid,  763. 
covering  entire  United  States,  void,  730. 
covering  limited  territory,  valid.  740,  741. 
covering  seven  states  for  five  years,  void,  764* 
covering  unlimited  area  and  twenty-five  years'  time,  valid,  707-711. 
damages,  measure  of,  791. 
danger  to  public  must  be  clearly  apparent,  248. 
definition  of,  68a 

development  of  American  law,  722-730. 
Diamond  Match  Ca  v.  Roeber,  763. 
distillers'  and  cattle  feeders'  trust  agreement^  612. 
distinction  between  early  rule  and  modern  rule,  714 
early  rule  modified,  695-697. 
effect  of  improvement  a  means  of  communication  and  transDortation, 

715. 
effect  of  seal  on  sufficiency  of  consideration,  743. 
every  combination  not  necessarily  illegal,  218. 
every  pool,  association  or  combination  in  some  sense  in  restraint  of 

trade,  722. 
extent  of  territory  covered,  as  a  test,  706,  707. 
extent  of  time  covered,  as  a  test,  706,  707. 
five  years  period  of  restraint  not  unreasonable,  221. 
formerly  presumed  void,  743. 

^as  company  purchasing  plant  of  competitor,  when  legal,  240. 
general  considerations  against,  737. 
generally  are  void,  751. 
generally  considered,  657-688. 
general  propositions  applicable  to,  743. 
general  restraint  void,  709-745. 
illustrations  of  the  rule,  702-705. 
in  America,  719-795. 

incidental  to  some  main  contract,  generally  valid,  728. 
in  connection  with  sale  of  good-will,  325. 
in  connection  with  the  modern  combination,  830-338L 
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RESTRAINT  OF  TRADE  (continued)  — 

indefinite  as  to  terms,  p.  817,  n.  1. 

indefinite  as  to  time  but  limited  as  to  territory,  746L 

in  England,  6S9-7ia 

injunction  denied  to  a  corporate  combination,  688.  See  Injunction. 

interest  of  the  public,  710,  734,  73& 

inviolability  of  contracts  upheld,  716. 

knowledge  of  third  party,  783. 

later  American  cases,  751-795. 

later  deci  sions  by  United  States  supreme  court,  762L 

law  of  England  broader,  720. 

leading  English  cases,  706-711. 

liquidated  damages  and  penalty,  790. 

Mitchell  V.  Reynolds,  699. 

modern  American  rules  as  to  area,  time  and  consideration,  781. 

modern  decisions  more  favorable  td  741. 

modern  English  rule,  713-716. 

modification  of  earlier  rules,  752^ 

modification  of  early  American  decisions,  744-750. 

Mogul  Steamship  Company  case,  255. 

must  be  ancillary  to  some  main  contract,  742. 

must  be  founded  on  valuable  consideration,  789. 

must  be  limited  as  to  time,  730. 

must  be  partial  and  not  general  an  accepted  rule,  782-736. 

must  be  reasonable  under  all  conditions,  748. 

must  not  be  unreasonable  nor  oppressive,  739. 

Nordenfelt  v.  Maxim-Nordenfelt,  707-711. 

not  incidental  to  some  main  contract,  generally  not  valid,  728,  724 

not  inherently  wrong,  726. 

odiute  attaching  to  contracts  in  restraint  of  trade,  888. 

origin  of  the  rule,  691-69a 

partial  and  not  general,  712. 

party  accepting  advantage  may  not  repudiate  restriction,  221. 

party  or  corporation  purchasing  plants  of  competitors  may  impose  re- 
strictions on  vendors,  282. 

pecuniary  consideration  not  sufficient  in  itself,  748. 

progress  of  American  law  toward  liberal  construction,  730* 

progress  of  the  law,  698-705. 

protection  of  obligee  as  a  test  of  reasonableness,  787. 

purchase  of  stock  in  trade  a  sufficient  consideration,  74& 

reasonable  as  to  both  time  and  territory,  761. 

reasonableness  of,  a  question  of  law,  786. 

reasonableness  of,  how  determined,  711. 

reasonableness  of  restraint  a  question  of  law,  not  of  fact,  718. 

reasonableness  of  the  restraint,  how  determined,  718. 

reasonableness  of  the  restraint,  modern  rule,  765. 

reasons  for  the  rule  against,  698. 

remedies  in  chancery  by  injunction  and  decrees  for  specific  perform- 
ance, 745. 
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RESTRAINT  OF  TRADE  (continued)  — 
restraint  mast  be  partial,  739. 
restraints  covered  by  federal  anti-trust  act»  800-803. 
Rousillon  V.  Rousillon,  706. 

rules  laid  down  by  United  States  supreme  court,  751. 
rules  laid  down  by  United  States  supreme  modified,  753. 
sale  of  a  practice,  778. 
some  exploded  tests,  712l 
specific  performance,  792. 
statutes,  federal  act  of  1890,  795. 
statutory  provisions,  795. 

sufficiency  of  the  consideration,  modern  rule,  788. 
survival  of  some  old  notions  concerning,  715. 
test  of  validity  is  what  may  be  done,  not  what  has  been,  223. 
test  of  validity  of  contracts,  233. 
the  earlier  American  cases,  727-750. 
the  early  rule,  694 

to  be  considered  according  to  circumstances  and  conditions,  78& 
to  be  considered  without  bias,  713. 
trade  secrets  and  inventions  protected,  779,  780. 
unlimited  as  to  area,  void,  738. 
unlimited  as  to  both  time  and  territory,  759,  760. 
unlimited  as  to  territory,  754-758. 
unlimited  as  to  time,  753. 
unlimited  as  to  time  and  area,  void,  736. 
upheld  as  reasonable  under  the  circumstances,  747-750. 
use  of  term  "penalty"  not  conclusive,  790. 
valid  when  ancillary  to  some  lawful  contract,  720. 
want  of  consideration,  effect  of,  728. 
what  are  covered  by  federal  anti-trust  act,  808-810. 
what  are  embraced  within,  725,  726. 
when  contracts  are  void,  263,  p.  10,  n.  1. 
when  covenants  run  with  the  land,  765-770. 
when  divisible,  718,  739.  745,  789. 
when  intent  to  monopolize  must  appear,  720. 
when  legal,  248. 
when  upheld,  720. 
which  are  partial,  are  valid,  751. 
will  not  be  enforced  in  court  of  equity  if  harsh,  756. 
within  limits,  adjudged  reasonable  by  the  court,  745. 

RETAIL  DEALERS  — 

interests  of,  protected,  564. 

RHODE  ISLAND  — 

citizens  of,  may  incorporate  under  laws  of  another  state,  220. 

RIGHTS  (see  Conbtttutional  Law;  Rights  of  Capital;  Rights  of 
Labor)  — 
conflict  between  courts  and  legislators  regarding  fundamental,  659. 
the  right  to  combine,  656. 
to  contract,  not  absolute,  674.    See  Freedom  to  CoNTRA.cr. 
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RIGHTS  OF  CAPITAL,  507,  511,  64JM5«.    See  Conclusion;  Constitu- 
TTONAL  Law. 
conflicting  decisions,  64MS5d. 
contrasted  with  rights  of  labor,  650. 
to  refuse  to  have  business  relations  with  others,  570, 571. 

RIGHTS  OF  LABOR,  510,  551.    See  Conclusion;  Constitutional  Law. 
contrasted  with  rights  of  capital,  650. 

employees  of  receiver  may  organize  unions,  462,  463.    See  RECEiVEBa 
tendency  of  modern  thought  and  decisions,  536.    See  Evolution. 
to  dictate  terms  and  conditions  of  work,  551. 
to  strike,  521-534    See  Strike. 

RIGHT  TO  CONTRACT  — 

considered,  658.    See  Freedom  to  Contract. 

"RINGING  UP  TRADE,"  127.    See  Gamblinq  Contracts;  Stock  Ex- 
change 

RULES  AND  BY-LAWS  OF  UNIONS  — 
opfh'essive,  5dO-582L 

" RUNNERS  "— 

agreement  by  hotel-keepers  not  to  employ,  may  be  legal,  230. 

s. 

SALE  — 

executory  contract  of.  97,  n.  2,  99-102. 

of  goods  not  in  possession,  111. 

speculation  defined,  lOa    See  Gambling  Contracts. 

to  illegal  combination  by  innocent  party  of  his  product^  229,  230. 

SALT  PRODUCERS  — 

combination  of,  in  Canada,  legal,  246. 
combination  of,  illegal,  600. 

"SELLER  8 "(see  Gambling  Contracts:  Stock  Exchange)  — 
transaction,  118. 

^  SELLING  SHORT,"  120.    See  Gambling  Contracts;  Stock  Ezchanoil 

SERVANTS  (see  also  Household  Servants)— 
enticing  away,  526. 

SHEEP  AND  LAMBS  — 

combination  between  buyers  and  sellers  of,  legal,  284 

SHEEP  BUYERS  — 

combination  among,  illegal,  599. 

SHIP  BUILDERS  — 

combination  of,  in  England,  illegal,  413. 

SHOEMAKERS  — 

combination  of,  illegal  (1806),  417-419. 
combination  of,  in  England,  legal,  418. 
journeymen,  combination  of,  legal,  442,  448. 
journeymen,  combination  of,  in  1835,  illegal,  480-4821 
journeymen,  combination  of,  legalin  Massachusetts  (1842X  438-485. 
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"SHORT"  — 

sale  of  stook  ''short,'*  149.    See  Gamblinq  Contbacts;  Stock  Ex- 
change. 

SIMPLE  COMBINATIONS^  680-60&    See  Combinations  of  Capital»  Id- 
legal. 
definition  of,  581. 
evolution  of,  584.    See  Conclusion;  Evolution. 

SLANDER  AND  LIBEL  — 
by  labor  organizations,  549. 

SLAUGHTER-HOUSE  CASES,  13, 14.    See  Constitutional  Law. 

SOUTH  CAROLINA  — 

trusts  and  combinations,  law  against,  98& 

SOUTH  DAKOTA— 

trusts  and  combinations,  substantial  provisions  and  laws  against^  987, 
98a 

SPECULATION  (see  Gambling  Contracts)  — 
defined,  lOa 
for  future  delivery,  105. 
for  immediate  delivery,  104 
in  stooks,  110.    See  Stock  Exchange. 
right  to  trade,  106-109. 

SPEECH  (see  Free  Speech). 

SPRING-TOOTH  HARROWS  (see  Harrow  Manufacturers). 

STANDARD  OIL  TRUST  — 
plan  of,  611. 

STATE  (see  Constitutional  Law;  State  Anti-trust  Laws) — 
is  not  within  federal  anti-trust  act,  812. 
power  of,  over  corporations.  654. 

STATE  ANTI-TRUST  LAWS,  893-1006.   See  Constitutional  Law. 
Alabama,  law  affecting  trusts  and  combinations,  914. 
Arkansas,  law  affecting  labor,  917. 
Arkansas,  law  affecting  trusts  and  combinations,  916. 
California,  law  affecting  contracts  in  restraint  of  trade,  919. 
California,  law  affecting  labor,  920. 
California,  law  affecting  sale  of  live-stock,  918. 
cannot  be  enforced  literally,  907. 
class  legislation,  901-90a 
classes  discriminated  against,  913. 
Colorado,  affecting  labor,  921. 
Colorado,  blacklisting,  922. 
Connecticut,  affecting  labor,  92a 
constitutionality  considered,  904r-007. 
construction  of,  900. 

contracts  which  state  may  forbid,  906, 907. 
control  of  parties  outside  of  state,  90a 
corporate  combinations  under,  899. 
Delaware,  law  affecting  labor,  924. 
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STATE  ANTI-TRUST  LAWS  (continued)  — 

discrimination  among  classes  or  individuals,  909-912^ 

discrimination  between  combinations  of  capital  and  combinations  of 

labor,  894-897. 
exemptions  of  agricultural  producers,  911« 
exemptions  of  certain  classes,  910,  911. 
exemptions  of  live-stock  raisers,  911. 
Florida,  law  against  blacklisting,  927. 
Florida,  law  affecting  labor,  926. 
Florida,  law  applying  to  sale  of  meats,  925. 
freedom  of  contract,  901-90a    See  Freedom  of  GoNTRACrr. 
freedom  of  contract^  interference  with,  904-907. 
general  propositions,  893. 
Georgia,  law  affecting  labor,  980. 
Georgia,  law  against  blacklisting,  931. 
Georgia,  law  against  trusts  and  combinations,  929. 
Georgia,  law  governing  holding  of  stock  in  other  corporations,  928. 
Idaho,  law  affecting  labor,  932. 
Illinois,  law  against  boycotting  and  blacklisting,  934. 
Illinois,  law  against  trusts  and  combinations,  933, 
Illinois,  law  as  to  intimidation  of  employers  and  employees,  930.    See 

Coercion. 
Illinois,  law  as  to  right  to  join  labor  unions,  935. 
Indiana,  law  affecting  labor,  038^ 
Indiana,  law  against  blacklisting,  939. 
Indiana,  law  against  trusts  and  combinations,  937. 

Iowa,  law  against  blacklisting,  941.  I 

Iowa,  law  against  trusts  and  combinations,  940. 
Kansas,  law  affecting  dealing  in  grain,  947. 
Kansas,  law  affecting  labor,  946. 

Kansas,  law  affecting  strikes  of  railroad  employees,  945.  ' 

Kansas,  law  against  blacklisting,  944a. 
Kansas,  law  against  monopolies,  944. 
Kansas,  law  against  trusts  and  combinations,  942,  943> 
Kentucky,  law  affecting  strikes,  949. 
Kentucky,  law  against  trusts  and  combinations,  9481 
Louisiana,  constitutional  provisions,  950. 
Louisiana,  law  of,  951. 
Maine,  952. 

Maine,  law  affecting  strikes  and  combinations  of  labor.  958L 
Michigan,  956, 957. 
Minnesota,  958. 

Minnesota,  law  against  conspiracy,  960. 
Mississippi,  962. 
Missouri,  964. 

monopolies  and,  898.    See  Monopoly. 
Montana,  967. 
Nebraska,  97a 
Nebraska,  law  affecting  insurance  companies,  971. 
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STATE  ANTI-TRUST  LAWS  (oontinued)  — 
New  Mexico,  &75t 
New  York,  97ft. 
North  Carolina,  977. 
North  Dakota,  978,  979. 
Ohio,  981. 
Oklahoma,  98a 

pleaded  in  defense  for  collection  of  claims,  918i 
private  corporations,  902. 

Quo^i-public  corporations,  901.    See  Quasi-pubiio  COBFOBATlONa 
rights  of  individuals  and  partnerships,  903. 
size  of  combination  immaterial,  898. 
South  Carolina,  986. 
South  Dakota,  987,  98a 
Tennessee,  989. 
Texas,  990-997. 
Utah,  998. 
Wisconsin,  1003. 
Wyoming,  100ft. 

STATUTES  (see  Constitutional  Law;  Federal  Anti-trust  Law;  Statb 

Anti-trust  Laws)  — 
affecting  agreements  between  railway  companies  and  their  employees, 

unconstitutional,  ft65. 
affecting  combination  of  labor  in  the  United  States,  416. 
affecting  employment  of  females,  unconstitutional,  ft72L 
against  combinations,  835^ 

against  regrating  and  engrossing  of  leather,  50.    See  RBGRATtNOb 
against  regrating,  forestalling  and  engrossing,  3ft,  n.  1« 
ancient  statutes  and  decisions  and  public  policy,  69. 
a  prohibitory  liquor  law  unconstitutional,  ftfti. 
authorizing  combination,  558.    See  Public  Policy. 
Coke's  comments,  statute  of  James  L,  10,  n.  L 
combinations  contrary  to,  834,  385. 

conflicting  statutory  provisions  concerning  combination,  214 
conspiracy  and  protection  of  property  act,  England  (1875),  402L 
covering  contracts  in  restraint  of  trade,  795. 
definition  of,  66-<38. 

early  English  statutes  affecting  labor  inapplicable  in  this  country^  44i. 
S3  Edward  L  regarding  conspiracy,  347. 

Edward  VL  against  regrating,  forestalling  and  engrossing,  40-521 
Edward  YL  against  regrating,  forestalling  and  engrossing,  Adam 

Smith's  comments  on,  62,  n.  1. 
Edward  YL  against  regrating,  forestalling  and  engrossing,  practically 

in  full,  48,  n.  1. 
Edward  VL,  policy  of  the  act,  62. 
English,  affecting  combination  of  labor,  386-402. 
favoring  combinations  and  public  policy,  897. 
federal  act  for  incorporation  of  trade  unions,  494. 
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STATUTES  (continued)  — 

federal  act  of  1890  and  contracts  in  restraint  of  trade,  720. 

federal  anti-trust  law,  706-892. 

final  test  of  validity  of  statute  and  public  policy,  70. 

forbidding  imposition  of  fines  by  employer,  unconstitutional,  668L   See 
Police  Power. 

6  George  L,  ch.  18,  **  Bubble  Act,"  94. 

Henry  VL  (1424).  affecting  labor,  889. 

how  far  effective,  66-68.    See  Conclusion. 

Illinois  act  of  1893  regarding  trusts  construed,  p.  654^  n.  !• 

indicate  public  policy,  897. 

James  L,  concerning  monopolies,  10,  11. 

Missouri  statute,  act  of  1891  construed,  64^-646. 

modifying  law  of  England  regarding  gambling  contracts,  94-97. 

of  1548,  affecting  labor,  891. 

of  1562,  affecting  labor,  893. 

of  1799  and  1800,  England,  affectiifg  labor,  398-895. 

of  1825,  England,  affecting  labor,  898,  399. 

of  labor,  1349  and  1350,  387. 

of  limitation  and  federal  anti-trust  act,  892a. 

ordinance  of  conspirators,  346. 

permitting  corporate  combinations,  624. 

permitting  defense  that  plaintiff  is  an  illegal  combination,  643-646. 

positive  interferences  with  freedom  to  contract,  676-678L 

prescribing  manner  of  payment  of  wages,  unconstitutional,  671. 

prescribing  weekly  payment  of  wages,  unconstitutional,  666,  667. 

quo  warranto,  see  Quo  Warranto. 

relieving  labor  of  common-law  prohibitions  against  combinations,  562. 

repealing  act  of  1824,  England,  affecting  labor,  896,  397. 

repealing  act  of  1844  regarding  offenses  of  regrating,  forestalling  and 
engrossing,  58. 

requiring  certain  parties  to  pay  employees  in  certain  manner,  uncon- 
stitutional, 661,  662. 

section  5440,  United  States  Revised  Statutes,  concerning  conspiracy, 
considered,  452. 

should  not  be  directed  against  innocent  transactions,  68. 

Texas  act  of  1889  construed,  591. 

the  act  of  12  George  III.  repealing  act  of  Edward  YL  against  regrating, 
forestalling  and  engrossing,  53. 

Trades  Union  Act,  1871,  England,  400. 

8  and  9  Victoria,  regarding  gambling  contracts,  95-97. 

what  commercial  transactions  they  should  cover,  68i 

when  idle  fulminations,  67. 

Wisconsin,  regarding  conspiracy,  474,  n.  2L 

STATUTE  OF  LIMITATIONS  — 

as  affecting  quo  warranto  proceedings,  1095. 

STATU  QUO  — 

injunction  to  preserve,  see  Injunctions. 
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STEAMBOAT  COMPANIES  — 

combination  of,  to  suppress  competition,  illegal,  680. 

STEAMBOAT  OWNERS  — 

agreement  to  pay  competing  line  certain  sum  to  discontinue  semo^ 

247,24a 
combination  of,  legal,  247-268. 
Mogul  Steamship  Company  case,  England,  249-26G. 

STEVEDORES  — 

combination  of,  illegal,  444. 
combination  of,  legal,  287, 238. 

STOCK— 

"corners"  in,  87.    See  Corporation;  GAMBLiNa  CoNTRACra 

dummy  subscriptions  for,  631,  632. 

in  other  corporations,  law  of  Georgia  concerning,  928. 

parties  charged  with  knowledge  of  custom  and  usage  of  market,  155. 

power  of  corporation  to  hold  stock  of  other  companies,  quo  toarrantG 

proceedings,  1181. 
powers  of  corporations  to  invest  in  those  of  other  companies,  015. 
power  o^  one  corporation  to  hold  stock  of  another,  629,  630. 
purchase  of  stocks  of  competing  company  by  a  gas  company  is  illegal, 

242. 
speculation  in,  110. 
under  trust  form  of  combination,  007.    See  Trusts. 

STOCK  EXCHANGE  (see  Board  of  Trade;  GAMBUNa  Contraots)— 
''account  trading,"  119. 
"bucket  shop,"  128, 129. 
definition  of  term  "  cash,"  110^ 
futures,  125. 
"margin,"  121. 
parties  charged  with  knowledge  of  custom  and  usage  and  rules^  155^ 

156. 

puts"  and  "calls,"  123,  124 

regular"  transaction,  117. 
"ringing  up  trade,"  127. 

rules  of,  parties  charged  with  knowledge  ot,  166L 
sale  by  broker  under  rules  of,  97. 
"seller  8,"  lia 
"selling  short,"  120. 
terms  in  use  on,  115-128. 
test  of  legality  of  transaction,  131-186. 
transactions  on,  legal  on  their  face,  180. 

STOCKHOLDERS  (see  Corporation)  — 
as  binding  corporations,  645,  n.  1. 

cannot  enjoin  company  paying  monthly  sum  to  competitor,  347,  d48L 
identity  of,  with  corporation,  007. 

participation  of  all  in  a  trust,  is  assent  of  corporation,  607. 
power  of,  to  deposit  stock  with  trustees,  pi  596,  n.  1. 


f « 


6EKESAL  INDEX.  1533 

Beferences  are  to  BectionB.    Vol.  I,  fS  1-666;  YoL  n,  {§  657-1280. 

STOCKHOLDERS  (continued)  — 

rights  of  one,  objecting  to  formation  of  corporate  combination,  647, 

648. 
right  to  object  against  misappropriation  of  corporation  assets,  648. 
when  act  of  all  or  a  majority  binds  the  corporation,  611. 

STONE-CUTTERS  — 

combination  of  joarneymen,  illegal  (1871),  440,  441. 

STONE  QUARRIES  — 

combination  of,  legal,  327. 

STREETS  (see  Highways;  Picketing)— 

exclusive  right  to  lay  gas-pipes  in  street's,  void,  20. 

exclusive  right  to  maintain  water-works,  void,  22. 

right  to  lay  gas-pipes  in  streets  is  a  franchise,  20. 

right  to  use  under  ordinance  tested  by  quo  warranto  proceedings,  1092. 

STREETS  AND  HIGHWAYS  (see  Highways;  Picketing)  — 
injunction  against  interference  with  workmen  passing,  1034. 
injunction  against  obstruction  of,  1083, 1034.    See  Injunction. 
obstructing,  criminal  conspiracy,  429. 

STRIKE  (see  Blacklisting;  Boycott;  Combination  of  Labor;  Con- 
spiracy; Rights  op  Labor)— 

blacklisting  in  connection  with,  576,  577. 

"clearance"  card  in  connection  with,  578. 

combination  of  cordwainers  in  1809,  420-423. 

combination  of  employers  to  discourage,  by  the  use  of  blacklisting, 
570. 

combination  of  labor  to,  in  1806,  illegal,  417-419. 

combination  to,  illegal  in  England  (1847),  408. 

conspiracy  of  parties  by  inducing,  525,  526. 

contempt  of  court,  p.  348,  n.  1,  458-463.    See  Contempt  of  Court. 

criminal  conspiracy  to,  429. 

damage  to  employer  as  an  element,  519. 

definition  of,  518. 

distinction  between  strike  and  boycott,  452. 

elements  of,  519. 

employees  of  warehousemen  in  New  Orleans,  457. 

end  of,  effect  on  proceedings  in  equity,  1042. 

end  of,  no  ground  for  refusing  an  injunction,  1042. 

England,  combination  of  labor,  illegal,  412. 

injunction  against  striking  employees,  1027,  1028.    See  Injunction. 

interstate  commerce,  obstruction  of,  450.    See  Interstate  Commerce.  | 

Kansas,  law  concerning  railroad  employees,  945.  | 

Kentucky,  law  concerning,  949. 

lawlessness  not  an  essential  element,  527. 

liability  of  striking  railway  employees,  465. 

locomotive  engineers,  civil  liability  for,  452,  n.  1. 

locomotive  engineers,  interference  with  interstate  commerce,  452. 

Maine,  law  affecting,  953. 
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STRIKE  (continued)  — 

may  be  legal  or  illegal  521^24. 

motive  and  object  of,  test  of  legality,  451    See  Intent;  Motit& 

of  receiver's  employees,  when  legal,  460. 

of  1894  to  injure  Pullman  Company,  458-457. 

Pennsylvania,  law  concerning,  985. 

picketing,  538.    See  Picketing. 

railroad  employees,  section  8  of  interstate  commerce  act  applied,  pi  8S5, 

n.  1. 
right  of  labor  to,  453-457,  551.    See  Rights  of  Labob. 
street-car  employees  in  St  Louis,  649,  d*  1. 
"sympathetic,"  580. 
test  of  legality,  522. 

when  strike  is  over  and  injuries  past,  bill  for  injunction  dismissed,  1029. 
to  hinder  United  States  mails,  449,  450. 
what  is  a  *'  legal  *'  strike  in  labor  world,  452,  n.  SL 

SUBSCRIPTIONS  (see  StockX 

SUBSEQUENT  AGREEMENT— 

may  make  good  a  gambling  contract,  112^ 

SUGAR  REFINERIES  — 

amounting  to  partnership  between  corporation,  010. 
combination  of,  an  illegal  trust,  610. 
corporate  combination  of,  federal  anti-trust  act,  818-823. 
trust,  610. 

SUMPTUARY  LEGISLATION,  661-«7a    See  Constitutional  Law. 

SYMPATHETIC  STRIKE,  62a    See  Strike. 

T. 

TAILORS  — 

journeymen,  combination  of,  illegal  (1827),  429. 

TELEGRAPH  COMPANIES  — 

combination  of,  authorized  by  statute,  558. 

TENNESSEE  — 

trusts  and  combinations,  law  against,  989, 

TERMS— 

in  use  on  stock  exchange,  115-128. 

TEST  — 

monopoly  not  a  test  of  legality  of  combination,  800-306. 
of  legality  of  combination,  is  found  in  the  purpose,  297. 
some  exploded  tests  of  contracts  in  restraint  of  trade,  712L 
suppression  of  competition  no  test  of  legality  of  combination,  907-329L 
test  of  legality  of  combination  is  not  the  extent  of  the  injury  to  others, 

212,  218. 
test  of  legality  of  combination  turns  upon  original  purposes  and  ob> 

jeots,  2ia 
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Referenoes  are  to  sections.    YoL  I,  {{  1-M6;  VoL  n,  $§  Q57-128a 
TEXAS  — 

exclusive  agencies,  cootracts  for,  under  anti-trust  act,  996. 
interstate  commerce  not  affected  by  anti-trust  act,  995. 
law  against  trusts,  motives  of  parties  immaterial,  992. 
notes  given  under  contract  contrary  to  anti-trust  act,  997. 
patents,  exclusive  rights  under,  994^ 
receiver  under  anti-trust  law,  993. 
statute  of  1889,  relating  to  combinations,  construed,  591. 
trusts  and  combinations,  law  against,  990-997. 

THREATS  (see  Coercion). 

TILES  AND  MANTELS  — 

dealers  in,  combination  of,  contrary  to  federal  anti-  trust  act,  830. 

TITLE  — 

as  part  of  federal  anti-trust  act,  796-798. 

TOBACCO  WAREHOUSEMEN  — 
combination  of,  illegal,  605. 

TRADE  (see  also  Constitutional  Law,  Contract;  Freedom  op  Con- 
tract; Regrating,  Forestalling  and  Engrossing;  Restraint  of 
Trade)  — 

additional  attempts  to  restrict  in  early  days,  49. 

ancient  laws  restricting  freedom  of  trade,  87,  88. 

"corners,"  71-92.    See  Gamblino  Contracts. 

distinction  between  trade  and  commerce,  797. 

elements  of  fraud,  cunning  or  deception  in  commercial  transactions, 
65-6a    See  Fraudi 

extent  to  which  competition  may  go,  572,  578L 

free  course  of,  favored  by  the  law,  258. 

freedom  to  contract,  62l    See  Freedom  to  Contract. 

injunction  against  interference  with  trade  and  business,  1024-1032. 
See  Injunction. 

is  and  must  be  selfish,  189,  257. 

largest  possible  liberty  under  English  and  American  institutions,  70. 

liberty  to  waste  and  dissipate  private  resources,  70. 

policy  of  statutes  of  Edward  VL  against  regrating,  forestalling  and 
engprossing.  52. 

promoted  by  fair  and  reasonable  prices,  818. 

public  policy,  see  Public  Policy. 

right  of  parties  to  drive  rival  out,  192. 

right  of  parties  to  push,  191. 

right  to,  not  absolute,  262. 

right  to  trade  freely,  262. 

tendency  is  towards  greater  freedom  for  the  individual,  88. 

tendency  toward  greater  freedom  of,  60.    See  Evolution. 

trade  secrets  and  inventions  protected,  779,  780 

«  TRADE  "  AND  "  COMMERCE  "  — 
meaning  of,  799. 


1536  GENERAL  INDEX. 
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TRADES  UNION  (see  also  Combinations  op  Labor)  — 

conspiracy  to  coerce  workingmen  to  join,  538,  539.    See  COERdOK. 
contracts  with  employers  which  are  illegal,  533. 
employees  of  receiver  may  organize,  460,  463.    See  RbceiyeBi 
English  act  of  1871,  400. 
English  laws  affecting,  886-401. 
federal  act  for  incorporation,  464 
have  no  legal  status,  463. 

injunction  against  chief  of,  1030.    See  Injunctioit. 
injunction  against  members  of,  1056, 1057. 
injunction  restraining,  1026-1039. 
intimidation  of  parties  not  members,  516. 
labor  associations  held  legal,  434. 
Missouri,  law  protecting,  966. 
'must  be  result  of  voluntary  action,  538,  539. 
oppressive  rules  and  by-laws,  530-533.    See  Oppression. 
right  to  join,  Illinois,  law  of,  935.    See  Rights  of  Labor. 
slander  and  libel  by,  549. 
with  legal  and  illegal  objects,  412L 

"TRAMP  "  CORPO RATIONS  — 
see  pp.  1337-1344. 

TRANS-MISSOURI  FREIGHT  ASSOCIATION  CASE,  886-844. 
in  the  supreme  court,  844. 

no  distinction  between,  and  Joint  Traffic  Association,  846-848. 
views  of  circuit  court  of  appeals,  843,  843. 
views  of  district  court,  839-841. 

TRANSPORTATION  — 

facilities  for,  effect  upon  "  corners,"  74. 

TRUCK  STORES  (see  Constitutional  Law)  — 
and  the  police  power,  681.    See  Police  Power. 
statute  prohibiting,  unconstitutional,  668,  669.    See  STATUTES. 

TRUST,  293,  n.  1.    See  Trusts. 

TRUST  CERTIFICATES  (see  Trusts). 

TRUSTEE  — 

of  an  illegal  combination,  603. 

under  legal  combination  agreement  may  recover  damages  for  viola- 
tion, 337. 

TRUSTEES  (see  Trusts)— 

under  trust  form  of  combination,  606,  607. 

TRUSTS,  606-616.    See  also  Combination;   Corporations;   Franchibb; 

Federal  Anti-trust   Law;   Quo  Warranto;   Rei£Edibb;  State 

Anti-trust  Laws. 
Alabama,  laws  affecting,  914. 
American  cattle  trust,  613. 
American  preservers'  trust.  614 
Arkansas,  laws  affecting,  916. 
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TRUSTS  (cjontinued)— 

article  advocating  their  legality,  p.. 596,  n.  1. 
assent  of  corporation  through  stockholders,  .607* 
cases  of,  009-616. 
Chicago  gas  trust.,  615. 

corporate  combination  of  biscuit  companies^  681,  682i 
cotton-seed  oil  combination,  616. 
definition  of,  58a 
distillers  and  cattle  feeders,  612. 
evolution  of  the  trust  form,  606.    See  also  EvOLunoN« 
federal  anti-trust  law,  796-892. 
general  propositions  holding  trust  form  illegal^  607. 
Georgia,  law  against,  929. 

have  no  power  to  sell  stock  of  constituent  corporations^  61& 
Illinois,  law  against,  989L 
Indiana,  law  against,  987. 
Iowa,  law  against,  940. 
Kansas,  law  against,  942,  9481 
Kentucky,  law  against,  948. 

lack  of  advantage  in  the  trust  form  of  combination,  607. 
Louisiana,  law  against.  951. 
Maine,  law  against,  952^ 
Michigan,  law  agaipst,  956,  957* 
Minnesota,  law  against,  958L 
Mississippi,  law  against,  962. 
Missouri,  law  against,  964. 
Montana,  law  against,  967. 
Nebraska,  law  against,  970. 
New  Mexico,  law  against,  975. 
New  York,  law  against,  976. 
North  Carolina,  law  against,  977. 
North  Dakota,  law  against,  978. 
Ohio,  law  against,  981. 
Oklahoma,  law  against,  988. 
organization  of,  discussed,  648. 

party  transferring  his  property  to,  may  resume  pofiseBsiont  614 
plan  of  organization,  610. 
remedies,  1007-1280.    See  Quo  WARBANTa 
South  Carolina,  law  against,  986. 
South  Dakota,  law  against,  987,  98a 
Standard  oil,  611. 

stock  surrendered  to,  may  be  recovered  back,  618L 
subject  to  attack  from  several  directions,  607» 
succeeded  by  a  corporate  combination,  644. 
sugar  refineries,  610. 
Tennessee,  law  against,  989. 
Texas,  law  against,  090-997. 
trust  form  of  combination  illegal,  607« 
97 
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TRUSTS  (continued)  — 
trust  form  obsolete,  608. 
Utah,  law  against,  998. 
Wisconsin,  law  against,  1002L 

TRUSTS  AND  COMBINATIONS  — 
remedies,  1007-1230. 

TURNPIKE  COMPANY— 

right  to  charge  tolls  cannot  be  tested  in  quo  tDarranto,  1091« 

u. 

ULTRA  VIRES  (see  Quo  Warranto) — 

subscribing  to  stock  of  another  corporation,  629,  630. 

when  defendant  stockholders  cannot  set  up  defense  of  ultra  virea,  334. 

UNITED  STATES  — 

combination  of  labor  in,  415-444. 

law  of,  regarding  criminal  conspiracy,  358. 

UNITED  STATES  MAIL  (see  Conspiracy)  — 
conspiracy  to  hinder  and  delay,  447. 
hindered  by  combination  of  employers,  448. 

injunctipn  against  interference  with,  1021, 1032L    See  Injunction. 
interference  with,  by  great  strike  of  1894,  453-457.    See  Strike. 

UNITED  STATES  STATUTES  (see  Statutes). 

UNLAWFUL  — 

ambiguous  meaning  of  terms  ''unlawful*'  and  "illegal,'*  344. 
combinations  of  labor  for  unlawful  purposes,  445-467. 
term  used  in  connection  with  criminal  conspiracy,  345. 

UNLAWFUL   OBJECTS,  185-187.    See  also  Combinations  of  Camtal, 
Illegal;  Combinations  of  Labor,  Illbqal;  Conspiracy. 

USAGE  (see  also  Custom  and  Usage  of  Market). 

UTAH  — 

blacklisting,  law  against,  999. 

law  affecting  labor,  999L 

trusts  and  combinations,  law  of,  against,  998L 

V. 

VALUE  — 

good-will,  agreement  by  a  baker  not  to  compete^  valid,  699.    See  Re- 
straint OF  Trade. 

VIRGINIA— 

blacklisting,  law  against,  1000. 

VOLUNTARY  ASSOCIATIONS  (see  Combination)  — 
as  combinations,  293-297. 
bill  against,  1048. 
of  journeymen  shoemakers,  legal,  443,  448. 
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w. 

WAGERS  AND  WAGERING  CONTRACTS  (see  Gambling  Contracts). 

WAGES  (see  Constitutional  Law;  Rights  of  Labor)  — 

act    prescribing   manner   of   payments,  unconstitutional,  671.    See 

Police  Power, 
act  prescribing  the  weighing  of  coal,  unconstitutional,  670. 
combination  of  employees  to  advance,  legally  resisted  by  combination 

of  employers,  561. 
combination  of  employers  to  establish,  424,  425. 
combinations  of  labor  to  increase,  held  illegal  in  1809,  420-42dL 
conspiracy  to  raise,  by  journeymen  tailors,  429. 
criminal  conspiracy  by  journeymen  shoemakers  to  raise,  in  1885,  430- 

482. 
increase  of,  means  increase  in  cost  and  price,  379.    See  Prioe& 
payment  of,  and  exercise  of  police  power,  686. 
^police  power  in  connection  with  payment  of,  661,  662;    See  PoucB 

Power. 
raising  of,  not  unlawful,  881. 
right  of  employees  to  fix  scale,  561. 
rights  of  labor  contrasted  with  rights  of  capital,  650.    See  Rights  of 

Labor 
rights  of  labor  to  combine  to  raise,  551. 
statutes  prescribing  the  manner  of  payment  of,  unconstitutional,  661, 

662. 
statute  prescribing  weekly  payment,  unconstitutional,  666,  667. 
workingmen  may  combine  and  agree  not  to  work  below  certain  wages, 

444. 
workingmen  may  agree  as  to  wages,  but  cannot  enforce  penalties  for 

violation  of  agreement,  444. 

WAIVER— 

as  affecting  quo  iparranto  proceedings,  1141-1145. 

WAREHOUSEMEN  (see  also  Tobacco  Warehousemen), 

WAREHOUSEMEN  AND  MILL  OWNERS  — 
combination  of,  legal,  285,  286. 

WASHINPTON— 

blacklisting,  law  against,  1001. 
law  affecting  labor,  1001. 

WATERrWORKS  (see  Monopolies)— 
exclusive  right  to  maintain,  void,  22. 
parties  competing  for  franchise  to  construct,  may  combine,  244 

WEALTH  (see  Conclusion;  Economic)  — 

production  of,  as  affected  by  co-operation,  p.  670,  n.  h 

WEST  VIRGINIA  — 

laws  of,  providing  for  organization  of  corporations^  together  with 
forms,  pp.  1388-1417. 
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WHITE  LEAD  MANUFACTURERS  — 
corporate  combination  of,  illegal,  643-646L 

WIRE-CLOTH  MANUFACTURERS  — 
combination  of,  illegal,  604, 

WISCONSIN  — 

blacklisting,  law  against,  1004 
employees,  law  against  intimidating,  1005. 
law  affecting  labor,  1008. 
trusts  and  combinations,  law  against,  1002L 

WOODENWARE  MANUFACTURERS  — 
combination  of,  legal,  229,  230. 
corporate  combination  of,  illegal,  588. 

WYOMING— 

constitational  proTisions  affecting  labor,  100(L 
constitational  provisions  against  monopolies,  10061 

z. 

ZINC  — 

not  a  neoeflsarj  of  life^  817. 

ZINC  COMPANIES— 

legal  combination  of^  217. 
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